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DORMAM,  PRINTER. 


PREFACE  TO  TENTH  EDITION. 


The  Editor^  after  a  careful  examination  of  the  text,  concluded 

that  any  alteration  was  unnecessary.     He  has  carefully  examined 

all  the  recent  cases,  and  inserted  in  the  notes  every  case  which 

has  applied   the   principles  laid  down  in  the  text  decided  since 

the  appearance  of  the   last  edition.      In   this   way   citations   to 

!  upward  of  nine  thousand  new  cases  have  been  made. 

i  At  the  end  of  each  chapter,  under  the  head  of  Pcdnts  requested 

I  for  the  defence  improperly  refused,  and  erroneous  charges,  a  stat^- 

I  ment  of  cases  designed  as,  "Suggestions  for  the  Defence,"  has 

'  been  made.     All  those  cases  relating  to  the  subject  of  a  chapter 

in    which    a   conviction    has    been    set   aside   on    appeal,    either 

because  the  trial  Judge  has  refused  to  affirm  a  point  submitted 

by  the  defendant's  attorney  which  ought  to  have  been  affirmed, 

or  because  there  has  been  error  in  his  charge  to  the  Jury,  have 

been  collected  and  arranged.      In   every  case   the   words  of  the 

point  improperly  refused  or  the  erroneous  charge  are  given.    It 

is   believed  that  a  lawyer  having   a  client  to  defend   will   find 

practical   assistance   in    the   preparation   of  his   "  points "    from 

these  collections  of  cases. 

It  is  thought  that  the  addition  of  the  date  of  the  decision  to 
the  citation  will  be  of  use  both  to  the  busy  lawyer,  who  desires 
to  look  at  only  the  latest  authorities,  and  to  the  student,  who 
wishes  to  follow  the  development  of  the  law. 


in 


PREFACE. 


The  duties  in  which  I  have  been  recently  engaged^  as  counsel 
for  the  Department  of  State  of  the  United  States,  have  led  me 
to  give  increased  attention  to  those  portions  of  the  following 
pages  which  deal  with  offences  against  the  United  States  dis- 
tinctively, with  offences  against  international  law,  and  with 
conflicts  of  jurisdiction.  I  have  felt  myself  obliged,  also,  in 
consequence  of  the  great  recent  increase  of  adjudications  in  respect 
to  statutory  nuisances,  and  to  violations  of  liquor  laws,  to  re-write 
the  chapters  embracing  the  discussion  of  those  topics.  The  other 
portions  of  the  book  have  been  subjected  to  numerous  modifica- 
tions, and  the  text  of  the  whole  has  been  revised.  Upward  of 
forty-six  hundred  new  citations  have  been  distributed  through 
the  entire  work,  giving  in  many  instances  new  aspects  to  posi- 
tions previously  taken,  and  in  other  instances  modifying  those 
positions.  I  trust  that  in  this  way  the  work  accurately  and 
exhaustively  exhibits  the  law  of  which   it  treats   down   to   the 

present  day. 

F.  W. 


Washington,  May,  1886. 
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BOOK  I. 

PRINCIPLES. 


CHAPTER   I. 


I.  BASIS  OF  CRIMINAL  JURISPBUDENCE. 


•  a 


I.  Eelatiye  Theories. 

That  object  of  punishment  is  to 
prevent  offender  from  fiirther 
offending,  {  2. 

That  the  object  is  public  self- 
defence,  2  3. 

That  it  is  reformation  of  offender, 

That  it  is  to  terrify  others,  J  7. 
That  penal  justice  is  law  teaching 
by  example,  {  9. 


II.  Absolute  Theories. 

That  punishment  is  an  act  of 

retributive  justice  to  which 

reformation  and  example  are 

incidental,  {  10. 
Crime  as  such  is  to  be  punished 

by  de  facto  government,  §  11. 
Prevention  of  further  crimes  to 

be  kept  in  view,  ?  12. 
And  so  the  reformation  of  the 

offender,  J  13. 


§1.  What  purpose  has  the  State  in  punishing?  Upon  the 
answer  to  this  question  depends  not  merely  the  extent  of  the  pun- 
ishment which  we  inflict  upon  conviction,  but  the  conception  of 
justice  on  which  convictions  rest.  It  becomes  important,  therefore, 
to  examine  at  the  outset  the  several  theories  which  have  been  pro* 
pounded  as  the  basis,  in  this  respect,  of  criminal  jurisprudence. 
These  theories  may  be  arranged  as  follows : 

I.   RELATIVE  THEORIES. 

§  2.  Is  it  the  sole  object  of  punishment  to  prevent  the  offender 
from  the  commission  of  future  crimes?     So  has  it  been  rphatobect 
argued.*     Damages  in  civil  actions,  it  is  urged,  are  gen-  of  punish- 
erally  only  compensatory  for  past  injuries.    This  is  enough  prevent 
by  way  of  compensation,  but  it  is  not  enough  for  preven-  fender 
tion.     The  State  is  bound  to  take  cognizance  of  the  pos-  [rj*"^  ^Y' 
sible  and  contingent  breach  of  law  which  is  contained  in  fending. 


*  See  16  Law  Mag.  and  Eev.  (4th  ser.)  97. 
VOL.  I. — 1 


§8.] 


•     •, 


'Crimes. 


[book  I, 


1 


the  criminal  will ;  the  ,ptsCte  must  suppress  the  dauger  that  is  thus 
encountered.  By  penalr.jarisprudenoe  this  suppression  is  properly 
to  be  worked.  By  thfff  ^reasoning  the  imposition  of  punishment  can 
be  defended.  By  the^  tests  the  extent  of  punishment  may  be  de- 
termined. .''"!*' 

Yet  in  reply -to 'this  we  cannot  escape  the  following  oriticism :  If 
the  theory  b^^  correct^  and  be  logically  pursued,  then  punishment 
should  preo^e^-and  not  follow  crime.*  The  State  must  explore  for 
guilty  teniSTtftiicies,  and  make  a  trial  to  consist  in  the  psychological 
investig^ffoii  of  such  tendencies.  This  contradicts  one  of  the  funda- 
mental/maxims  of  the  English  common  law,  by  which  not  a  ten- 
dencj^  Ip^crime,  but  simply  crime  itself,  can  be  made  the  subject  of 
a  crnninal  issue.  And  then,  again,  the  object  which  the  prevention 
theory  sets  before  it,  namely,  the  creation  of  right  motives,  belongs 
to  the  sphere  of  ethics,  and  not  to  law.*  Undoubtedly,  as  will  be 
seen,  one  of  the  objects  of  penal  discipline,  especially  in  the  case 
of  an  inveterate  offender,  is  to  put  him  in  a  condition  in  which  he 
cannot  be  guilty  of  future  mischief.  Often  enough,  in  sentencing 
old  convicts,  do  judges  tell  the  prisoner  that  he  is  to  be  placed 
where  for  a  time  he  can  do  no  harm.  It  may  be  questioned 
whether,  at  least  in  some  of  these  cases,  the  prevention  idea  has 
not  a  little  too  much  consequence  assigned  to  it ;  because  so  far  as 
concerns  most  old  convicts,  imprisonment  for  a  term  usually  makes 
them  more  hardened  and  more  wary  in  the  pursuit  of  crime  when 
they  are  discharged.  Prevention,  however,  may,  in  peculiar  cases, 
be  a  proper  point  to  be  considered  in  moulding  sentences.  But 
prevention  cannot  be  viewed  either  as  forming  the  proper  theoret- 
ical justification  of  judicial  punishment,  or  as  one  of  its  invariable 
results. 

§  3.  The  right  of  self-defence  has  also  been  invoked  as  a  justifi- 
cation of  punishment.'    As  the  individual  has  a  right  to 


That  the 


objwtis      resort  to  self-defence,  to  prevent  a  wrong  being  inflicted 
defence.      on  himself,  so  has  the  State.     The  individual  has  a  right 


*  See  Bemer,  ed.  of  1877,  ?  11. 

'  To  this  theory  President  Woolsey 
justly  objects  that  "  the  cardinal  doc- 
trine, that  the  motives  to  be  set  before 
the  criminal  are  simple  pleasure  and 
pain,  and  the  endf  prevention,  by  over- 
looking the  ill-desert  of  wrong-doing, 
makes  it  and  all  similar  systems  im- 

2 


moral,  and  furnishes  no  measure  of  the 
amount  of  punishment,  except  the 
law-giver's  subjective  opinion  in  re- 
gard to  the  sufficiency  of  the  amount 
of  preventive  suifering,"  Woolsey's 
Political  Science,  {112. 

*  Trendelenburg,  Naturrecht,  etc., 
Berlin,  1876,  ?  66. 
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to  repel  an  attack,  and  even  to  kill  the  assailant,  it  is  argued, 
when  his  existence  is  imperilled,  and  so  has  the  State;  and  as 
every  crime  threatens  the  existence  of  the  State,  by  the  State  every 
crime  may  be  punished.  But  to  this  there  are  two  replies.  The 
first  is  that  there  are  many  crimes  which,  so  far  from  imperilling 
the  State,  strengthen  it,  being  reasons  why  the  State  should  be 
invested  with  increased  power ;  and  as  the  State  is  not  imperilled 
by  such  crimes,  on  the  theory  now  before  us  such  crimes  cannot  be 
punished  by  the  State.  The  second,  and  less  technical  objection, 
is  that  this  theory  confounds  self-defence  with  retribution.  Self* 
defence,  as  we  will  hereafter  more  fully  see,^  can  ward  off  a  threatr- 
ened  crime,  but  cannot  be  invoked  to  punish  a  crime  that  is  con- 
summated. It  may  be  preventive,  but  it  cannot  be  retributive. 
On  this  theory,  therefore,  while  the  State  can  seize  and  even  destroy 
a  person  threatening  a  crime,  it  cannot  punish  a  person  by  whom  a 
crime  has  been  committed. 

§  4.  That  the  object  of  punishment  is  simply  reformation  of  the 
offender  was  the  theory  of  the  humanitarian  philosophers  of  That  the 
whom  Bousseau  was  the  chief,  whose  eloquent  declamation  ^!^^^ 
on  this  topic  was  one  of  the  preludes  of  the  French  Revo-  mentis  the 
lution.  The  good  can  take  care  of  themselves— so  reads  tion  of  the 
this  theory  when  stated  in  its  baldest  terms ;  it  is  the  duty  ®  *'*<^*''- 
of  the  State  to  take  care  of  and  reform  only  those  whom  social 
prejudice  is  pleased  to  call  the  bad.  Hence  in  inflicting  punishment 
the  safety  of  the  injured  is  not  to  be  considered,  but  simply  the 
reformation  of  the  injurer.  Nor  is  this  to  be  effected  by  fear ;  for 
fear,  as  an  engine  of  government,  is  to  be  discarded.  Fear,  indeed, 
it  is  subtly  argued,  may  produce  increased  cunning  in  the  execution 
of  crime,  but  cannot  prevent  crime  from  being  undertaken.  Re- 
lapsed convicts,  it  is  declared,  are  most  plenty  in  the  land  of  hard 
laws.  Crime  can  only  be  thoroughly  repressed  by  a  system  of 
penalties  which,  from  the  benignity  they  breathe,  serve  rather  to 
soften  than  to  inflame  those  on  whom  they  are  imposed. 

§  5.  Undoubtedly  the  reformation  of  the  offender  is  one  of  the 
objects  which  a  humane  judge  will  have  in  view  in  the  adjustment 
of  his  sentences ;  but  it  cannot  be  viewed  as  the  primary  object,  or 
as  supplying  the  sole  standard.  The  protection  of  the  unoffending, 
if  we  reduce  the  question  to  a  mere  personal  balance,  is  at  least  as 
important  an  object  of  humanitarian  consideration  as  is  the  reform 

^  See  infraf  §J  97  et  seq. 
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of  the  offender.  And,  again,  if  we  examine  the  theory  critically, 
we  find  we  are  reduced  to  this  absurdity,  that  we  can  punish  only 
when  we  can  Feform,^and  hence  that  the  desperate  and  irreclaimable 
offender  cannot  be  punished  at  all.* 

§  6.  Nor  does  this  theory  make  any  distinction  as  to  crimes. 
While  an  incorrigible  assassin  is  not  to  be  punished  at  all,  because 
he  is  incorrigible,  a  trespasser,  who  in  sudden  heat  strikes  another, 
but  whose  temper  it  may  take  twenty  years  to  correct,  would  be 
kept  in  the  house  of  reform  for  twenty  years.  Nor  is  this  all. 
What  kind  of  correction,  as  has  been  well  asked,  is  to  be  applied  V 
Is  it  to  be  preventive,  so  as  to  make  the  supposed  offender  innocu- 
ous ?  Then  we  encounter  the  objections  which,  as  we  have  just 
seen,  are  fatal  to  the  preventive  theory.  Is  it  to  be  purely  cor- 
rective? Then  it  is  to  be  graduated  by  tests  which  we  have  no 
means  of  applying,  and  which  depend  upon  the  capacity  of  char- 
acters to  whose  secrets  we  cannot  penetrate.  To  carry  out  such  a 
system  thoroughly  the  State  must  become  a  church,  undertaking, 
within  the  bounds  of  a  prison,  to  extirpate  selfishness  and  implant 
moral  principle.  Aside  from  the  objection  that  this  transcends  the 
functions  of  the  State,  it  makes  the  State  attempt  to  effect  a  moral 
end  by  immoral  means.  For  it  is  immoral  to  punish  except  for  the 
purpose  of  vindicating  right  against  wrong.' 

§  7.  The  barbarism  of  the  old  English  system  of  punishment 
was  defended  on  the  ground  that  cruel  and  conspicuous  penalties 

are  to  be  inflicted  as  means  of  terror.  Nor  was  this 
object  is  to  peculiar  to  England.  It  was  the  basis  of  the  whole 
^^J^        secular  jurisprudence  of  the  Continent  of  Europe.     Men 

were  to  be  scared  from  crime,  and  therefore  punishment 
was  to  be  made  as  shocking  and  ghastly  as  possible.^    To  this  was 

^  See  criticiBm  in  Lorimer's  Inst,  there  is  no  hope  of  your  reform,  and 
(1872),  246,  The  point  in  the  text  is  therefore  I  discharge  you." 
well  put  by  Lord  Justice  Fry  in  an  *  Woolsey's  Political  Science,  {  107. 
article  in  the  Nineteenth  Century,  re-  '  See  remarks  of  the  author  in  4 
printed  in  the  Criminal  Law  Magazine  South.  L.  Eev.  245. 
for  January,  1884.  "  Prisoner  at  the  *  "  The  State,  endeavoring  to  operate 
bar/'  he  supposes  a  judge  acting  on  on  the  feare  of  mankind,  organizes  a 
the  principle  here  criticized  to  say,  method  of  absolutely  repressing  or  of 
"  you  are  an  incorrigible  villain ;  this  absolutely  commanding  certain  classes 
is  the  fourth  burglary  of  which  you  of  acts."  Amo&  on  Jurisprudence 
have  been  convicted,  and  the  second  (London,  1872),  297.  See,  also,  Maine's 
attempt  at  murder.  It  is  plain  that  Ancient  Law  (ed.  of  1870),  389.  To  the 
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to  be  subordinated  not  only  the  humane  instincts  of  the  court,  but 
the  primary  rights  of  the  offender.  Criminals  were  to  be  broken 
on  the  wheel  before  assembled  multitudes^  and  their  bones  hung  on 
gallows  on  the  highway.  Even  now,  in  nations  of  imperfect  civil- 
ization, this  continues;  and  throughout  Europe,  in  1869,  were  dis- 
seminated photographs  of  the  mangled  heads,  as  they  had  been 
empaled  on  posts  in  Athens,  of  the  assassins  by  whom  certain 
English  travellers  had  been  massacred  at  Marathon.  Crime  in 
others,  it  was  alleged,  is  best  checked  by  exhibiting  to  the  public 
the  most  horrible  penalties  indicted  on  the  criminal  himself.  Gradu- 
ally in  England,  in  the  reduction  of  capital  punishment  and  in  the 
introduction  of  privacy  in  reference  to  capital  executions,  has  the 
coarse  side  of  this  theory  been  abandoned.  In  the  United  States 
it  has  had  no  foothold  since  the  Revolution,  though  it  was  not 
without  influence  in  instigating  barbarous  punishments  in  our  early 
colonial  days.  And  rightly  has  mere  terrorism  been  rejected  as  one 
of  the  objects  which  the  judge,  in  adjusting  sentence,  is  to  keep  in 
view.  For  terroristic  penalties,  viewing  them  in  their  crude  shape, 
undertake  to  punish  the  offender,  not  merely  for  what  he  has  actu- 
ally done  in  the  past,  but  for  what  others  may  possibly  do  in  the 
future.     Terrorism,  also,  treats  the  offender  not  as  a  person,  but  as 

same  effect  speaks  Seneca :  "  Nemo  might  prevent  the  faults  that  should 
pradens  punit  quia  peccatam  est,  sed  merit  it.  Our  author  himself  would 
ne  peccatur."  Seneca,  de  Ira,  lib.  i.  hardly  approve  entirely  of  this  Turk's 
cap.  16.  conduct  in  the  government  of  slaves, 

Dr.  Franklin,  in  a  letter  of  March  and  yet  he  appears  to  recommend 
14, 1788,  to  Mr.  Vaughan,  argues  that  something  like  it  for  the  government 
"punishment,  inflicted  beyond  the  of  English  subjects.  He  applauds  the 
merit  of  the  offence,  is  so  much  pun-  reply  of  Judge  Burnet  to  the  convicted 
ishment  of  innocence ; "  and,  when  horse-stealer,  who,  being  asked  what 
commenting  on  a  pamphlet  just  pub-  he  had  to  say  why  judgment  of  death 
lished  {"  Thoughts  on  Executive  Jus-  should  not  be  passed  against  him,  and 
tice"),  which  advocated  the  '^ex-  answering  that  it  was  hard  to  hang  a 
ample ''  theory,  pure  and  simple,  man  for  only  stealing  a  horse,  was  told 
gives  the  following  characteristic  criti-  by  the  judge :  '  Man,  thou  are  not  to 
cism:  be  hanged  only  for  stealing  a  horse, 

"I  have  read  of  a  cruel  Turk  in  but  that  horses  may  not  be  stolen.' 
Barbary,  who,  whenever  he  bought  a  But  the  man's  answer,  if  candidly  ex- 
new  Christian  slave,  ordered  him  im-  amined,  will,  I  imagine,  appear  rea- 
mediately  to  be  hung  up  by  the  heels,  sonable,  as  being  founded  on  th^  eternal 
and  to  receive  an  hundred  blows  of  a  principles  of  justice  and  equity y  that 
cudgel  on  the  soles  of  his  feet,  that  punishments  should  he  proportioned  to 
the  severe  sense  of  the  punishment,  offences;  and  the  judge's  reply  brutal 
and  fear  of  incurring  it  thereafter,  and  unreasonable." 
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9k  thing;  not  as  a  responsible,  self-determining  being  with  rights 
common  to  all  members  of  the  same  community,  to  whom  justice  is 
to  be  distinctively  awarded  as  a  matter  between  him  and  the  State, 
but  as  a  creature  without  any  rights,  on  whom  punishment  is  im- 
posed so  that  others  should  be  deterred  from  acts  requiring  punish- 
ment. The  theory,  therefore,  is  open  to  two  fetal  objections:  (1)  It 
violates  the  fundamental  principle  of  all  free  communities — that 
the  members  of  such  communiticfs  have  equal  rights  to  life,  liberty, 
and  personal  security.  (2)  It  conflicts  with  that  public  sense  of 
justice  which  is  essential  to  the  due  execution  of  all  penal  laws. 
For  this  reason  the  terroristic  system  has  failed  even  in  producing 
the  result  which  it  sought.  For  terrorism,  as  such,  has  been  shown 
to  multiply  rather  than  diminish  brutal  crime.  No  places  are  more 
prolific  in  crime  than  the  sites  of  public  executions.  Inflicting 
public  capital  punishment  on  minor  crimes  has  been  found  to  gene- 
rate bolder  and  more  ferocious  crimes  which  no  capital  punishment 
can  suppress.  Hence  it  is  that  terrorism  has  of  late  days  ceased 
to  be  one  of  the  elements  in  the  measurement  of  judicial  punish- 
ment. 

§  8.  But  it  should  be  remembered  that  this  criticism  applies  to 
terrorism  in  its  coarse  and  merely  sensuous  aspect.  For  there  re- 
mains to  be  considered  a  principle  with  which  terrorism  is  some- 
times  unintelligently  confounded,  but  which,  when  disentangled 
from  the  spectacular  brutalism  and  the  contempt  of  personal  rights 
by  which  terrorism  is  marked,  forms  an  important  element  in  penal 
jurisprudence.     This  principle  will  now  be  noticed.^ 


^  It  is  remarkable,  in  view  of  the  im-  were  fascinated  by  the  purity  and  dig- 
portance  of  the  question  before  us  in  nity  of  his  style,  should  adopt  as  if  it 
the  moulding  and  in  the  application  were  unquestionable.  Greneral  preven- 
of  criminal  law,  that  it  has  received  tion,  it  was  argued,  ought  to  be  the 
such  slight  attention  from  English  and  chief  end  of  punishment.  General  pre- 
American  jurists.  Beccaria — whose  vention  was  distinguished  from  par- 
treatise  on  Crimes  was  translated  early  ticular  prevention  in  this :  that  par- 
in  the  present  century,  and  who  held  ticular  prevention  has  respect  to  the 
that  as  the  State  rests  on  social  con-  cause  of  the  mischief,  and  general 
tract  it  has  the  right  to  punish  only  so  prevention  to  the  whole  community, 
far  as  it  has  power  given  to  it  by  such  This  system  is,  therefore,  virtually  the 
contract— took  the  ground  that  the  ob-  terroristic  theory  of  Feuerbach,  which 
jectof  punishment  was  simply  preven-  is  discussed  in  the  text;  with  this 
tive  and  deterrent ;  and  what  Beccaria  ^qualification — that  pleasure,  as  well  as 
taught  it  was  natural  that  those  who  pain,  are  to  be  used  by  the  law-giver 
agreed  with  him  in  principle,  and  who  as  inducements  to  avoidance  of  crimi- 
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§  9.  In  another  work/  the  educational  bearing  of  penal  legis- 
lation is  largely  discussed,  and  it  is  there  shown :     (1)  that  the 

nal  acts.  To  this,  as  we  will  soon  see  ^'  Secondly,  on  the  rest  of  the  corn- 
more  fully,  applies  with  great  force  mnnity,  so  as  to  deter  them,  hj  the 
President  Woolsey's  criticismy  that  the  example,  from  a  like  contravention  of 
preventive   theory,  "  by  overlooking  the  laws." 

the  ill-desert  of  wrong-doing,  makes  The  intermediate  theory  is  main- 
it  and  all  similar  systems  immoral,  and  tained  by  Dr.  Lieber,  in  his  essay  on 
furnishes  no  measure  of  the  amount  Penal  Law,  published  in  Lieber's  Mis- 
of  punishment  except  the  law-giver's  cellaneous  Writings  (1881),  vol.  ii.  p. 
subjective  opinion  in  regard  to  the  471.  The  test  proposed  by  this  eminent 
sufficiency  of  the  amount  of  preven-  writer  is  that  punishment  "  must  be 
tive  suffering."  just,  according  to  the  spirit  of  the 

The  founders  of  the  Pennsylvania  age." 

prison  s^tem,  it  should   be  added.  By  Dr.  Paley,  in  his  Moral  Philoso- 

while  laying  great  stress  on  reform  and  phy,  we  are  told  that  "  the  end  of 

prevention,  fell  back  on  justice  as  the  punishment  is   twofold — amendment 

main  end  of  punishment.  and    example."    The   same   view  is 

Mr.  Livingston  repeatedly  gives  his  adopted  by  the  great  body  of  English 
adhesion  to  the  preventive  theory  commentators,  with  the  following  ex* 
''  We  have  established  it  aJs  a  maxim,"  ceptions :  Lord  Auckland  (Mr.  Eden), 
he  tells  us  in  his  Beport  on  the  Penal  in  his  Principles  of  Penal  Law,  chapter 
Code  (Livingston's  Works,  1873,  i.  26),  ii.,  maintains  the  absolute  theory.  Mr. 
that  the  object  of  punishment  "  is  to  Bentham,  as  will  be  seen,  substantially 
prevent  the  commission  of  crime;"  takes  the  same  view.  Mr. Lorimer,  in 
and  again  (Ibid.  81),  "  no  punishments  his  Institutes,  page  846,  rejects  the  re- 
greater  than  are  necessary  to  effect  this  formatory  theory  as  inadequate  and 
work  of  prevention  ought  to  be  in-  delusive.  Mr.  Austin  and  Sir  W. 
flicted,  and  that  those  which  produce  Hamilton  follow  the  modified  scheme 
it  by  uniting  reformations  with  ex-  of  Kant,  to  be  presently  noticed, 
ample  are  ^e  best  adapted  to  the  Both  the  "  example "  and  the  "  re- 
end."  Subsequently,  however  (Ibid,  form "  theories  were  used  with  great 
83),  he  quotes  with  approval  the  pre-  effect  by  the  defenders  of  Governor 
amble  to  the  statute  of  the  Legislature  Eyre,  when  he  was  charged  in  England 
of  Louisiana  establishing  the  Code,  with  permitting  reckless  and  brutal 
Thb  preamble  contains,  inter  alia,  the  vengeance  to  be  inflicted  on  all  persons 
following :  suspected  of  complicity  in  the  Jamaica 

"The  only  object  of  punishment  is  negro  outbreak  of  1865.  It  will  be 
to  prevent  the  commission  of  offences ;  recollected  that  after  order  was  en- 
it  should  be  calculated  to  operate —  tirely  restored   great  cruelties  were 

"  First,  as  to  the  delinquent,  so  as  inflicted,  with  the  apparent  permission 
by  seclusion  to  deprive  him  of  the  of  the  governor,  on  persons  who  had 
present  means,  and,  by  habits  of  in-  not  borne  arms,  and  who  were  not 
dustry  and  temperance,  of  any  fotare  proved  to  have  been  actually  con- 
desire,  to  repeat  the  offence.  cemed  in  the  revolt.    The  subject  be- 

*  1  Whart.  &  St.  Med.  Jur.  147,  185, 188. 
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announoement  of  punishment  as  a  consequent  on  crime  is  essential 
That  penal  ^  J^®*  penal  jurisprudence;  (2)  that  such  an  announce- 
juBtice  is      ment  of  punishment  is  futile  unless  it  is  followed  up,  as  a 

•  law  tdacli'  

ing  bj  ex-  rule,  by  infliction.  Two  great  instrumentalities,  it  is  al- 
""P  ®'  leged,  are  within  the  law^-makers'  control  for  the  suppres- 
sion of  crime.  The  first  is  education,  showing  its  moral  and  eco- 
nomical ill  consequences.  The  second  is  to  be  found  in  penal  laws ; 
such  laws  to  be  humanely  and  justly  devised,  lucidly  expressed,  uni- 
versally promulgated,  and  firmly  executed.  Each  of  these  features 
is  essential  to  enable  these  laws  to  be  efiective  on  the  public  at  large. 
Men  will  not  be  deterred  from  crime  by  unjust  or  inhuman  laws 
capriciously  executed.  And  the  appeal  made  by  a  right  system  of 
laws  is  not  sensuous,  simply  agitating  the  passions,  as  is  the  case 
with  the  terroristic  theory.  For  just  laws,  clearly  expressed,  fiiith- 
fully  disseminated,  and  firmly  executed,  address  the  reason  of  men. 
The  offender  is  not,  indeed,  to  be  punished  simply  to  make  him  an 
example  to  others,  for  this  would  be  as  objectionable  as  is  the 
terrorism  just  condemned.^  But  being  justly  punished,  his  case  is 
made  public  that  it  may  become  an  example.  In  other  words,  ex- 
ample is  not  the  object  of  punishment,  but  punishment  creates 
example.  Of  course  we  here  assume  the  justice  of  the  punishment, 
and  in  so  doing  we  advance  toward  the  absolute  theories  of  penal 
discipline  to  be  presently  discussed.  And  this  distinction  it  is 
essential  for  the  judge  to  keep  in  mind.  To  sentence  a  man  to  a 
severe  and  conspicuous  punishment,  simply  to  make  him  an  ex- 
ample to  others,  not  only  is  open  to  the  objections  already  noticed 

came  a  matter  of  active  controversy  the   ground   that  punishment  could 

in  England,  and  Governor  Eyre  was  only  be  meted  out  in  retribution  of 

defended  by  Mr.  Carlyle,  Mr.  Buskin,  crime  duly  established  in  a  court  of 

and  others,  on  the  ground  that  the  law.     "Professor  Huxley,"  says  Mr. 

object  of  punishment  is  to  prevent  McCarthy,  after  narrating  the  proce- 

crime  and  reform  the  community ;  and  dure,  "  disposes  once  for  all  of  that 

that  only  by  atrocious  punishment,  in  sort  of  argument  by  the  quiet  remark 

cases  such  as  that  of  the  late  disorders  that  he  knew  of  no  law  authorizing 

in  Jamaica,  could  the  still  more  atro-  virtuous  persons  to  put  to  death  less 

clous  crime  of  a  universal  massacre  virtuous  persons  as  such."  McCarthy's 

of  the  white  race  be  prevented.    This  Own  Times,  London,  1880,  iv.  47.   See 

position    was    reviewed    with    great  discussion    in  4th    vol.  of   Froude^s 

ability  by    Cockbum,  C.  J.,  in  his  Carlyle. 
charge  to  the  grand  jury,  which  took 


*  See  Gisborne,  Moral  Philos.  187. 
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CHAP.  I.]  BASIS   OF  CRIMINAL  JURISPRUDENCE.  [§  10. 

as  applying  to  the  terroristic  scheme,  but  exhibits  to  the  commu- 
nity an  example  of  evil  and  not  of  good.  But  in  imposing  a  sen- 
tence, it  is  one  of  the  highest  prerogatives  of  justice  so  to  mould 
and  explain  it  as  to  make  it  the  means  of  the  prevention  of  future 
crime,  not  merely  in  the  offender  himself,  but  in  the  community  at 
large. 

II.   ABSOLUTE  THEORY. 

§  10.  The  absolute  theory  of  punishment,  on  which  we  must 
therefore  &11  back,  rests  on  the  assumption  that  crime  That  pun- 
as crime  must  be  punished :  puniiur  quia  peccatum  est,  ishment  is 
J3ut  then  comes  the  question,  by  whom?  The  State,  retributive 
as  representing  society  at  large,  springs  from  a  moral  whi<^'re- 
necessity.     It  is  not  a  matter  of  choice  whether  we  will  formation 

t'  1  o  /»  and  exam- 

live  under  government.     Some  government,  some  form  pie  are  in- 

of  civil  organization,  we  must  have.  And  the  State  is 
not  to  be  guided  simply  by  expediency,  or  by  the  merely  external 
purposes  of  society.  It  has  an  existence  of  its  own  to  maintain, 
a  conscience  of  its  own  to  assert,  moral  principles  to  vindicate. 
Penal  justice,  therefore,  is  a  distinctive  prerogative  of  the  State,  to 
be  exercised  in  the  service  and  in  the  satisfaction  of  the  duty  of  the 
State,  and  rests  primarily  on  the  moral  rightfulness  of  the  punish- 
ment inflicted.  Penal  discipline  undoubtedly  is  expedient,  both 
for  the  community  and  for  the  individual  punished.  But  the  juris- 
diction is  exercised,  not  because  it  is  expedient,  but  because  it  is 
right.*  Another  step  remains  to  be  taken,  which  is  this  :  Each  cle 
facto  government  is  to  be  viewed  as  representing,  for  penal  pur- 
poses,  the  State  by  which  it  is  sanctioned.  The  State  says,  "  Crime 
as  crime  is  to  be  punished,  and  I  constitute  each  de  facto  govern- 
ment as  my  agent  for  this  purpose.^^  We  have  an  interesting  illus- 
tration of  this  tacit  authorization  in  the  recognition  given  by  the 
Supreme  Court  of  the  United  States,  at  the  close  of  the  late  civil 
war,  to  the  penal  sentences  of  the  Confederate  courts.  These  courts 
were  de  jure  nullities.  Yet,  nullities  as  they  were,  through  their 
sentences  thousands  of  convicted  offenders  were,  when  the  war 
closed,  confined  in  Southern  prisons.  To  release  them,  writs  of 
habeas  corpus  were  taken  out,  and  argued  before  the  judges  of  the 
Supreme  Court  of  the  United  States.     But  the  reply  to  these  appli- 

*  In  this  result,  though  by  different  hibited  by  Berner,  Strafrecht,  1877,  J 
processes  of  reasoning,  concur  Hooker,  17.    In/raj  J  13,  note. 
Ecc.  Pol.  book  i.,  and  Hegel,  as  ex- 
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§  12.]  CBIHES.  [book  I. 

cations  was  substantially  that  given  above :  Society^  in  its  large 
sense,  is  invested  with  the  right  to  punish  crimes ;  and  each  de  facto 
government  is  the  agent  of  society  for  this  purpose.  The  penal 
sentences  of  such  de  facto  governments,  therefore,  will  not  be  dis- 
turbed. 

§  11.  Relieving  ourselves,  therefore,  of  all  jure  divino  questions 

as  to  the  right  of  particular  governments  to  execute  penal 
Buch  iB  to  justice,  we  reduce  what  is  called  the  absolute  theory  of 
iSiedbyde  P^nal  jurisprudence  to  the  following  propositions :  (1) 
facto  gov-    Crime  as  such  must  be  punished  by  society ;   (2)  Each 

de  facto  government  must  act  as  the  agent  of  society  for 
this  purpose.  Consequently  each  de  facto  government  is  bound  to 
punish  crime  as  crime.  And  every  judge  exercising  penal  jurisdic- 
tion is  bound  to  do  so  as  the  vindicator  of  Right  as  such.  Crime 
is  primarily  to  be  punished  because  it  is  a  violation  of  moral  law, 
and  society  is  to  punish  crime  because  society  is  the  divinely  ap- 
pointed vindicator  of  moral  law. 

§  12.  But  is'  the  absolute  theory,  as  thus  delineated,  one  which 
Preren-  is  to  be  nakedly  administered  ?  Are  the  objects  which 
further  hsLve  heretofore  been  specified  as  relative  to  be  entirely 
bek^'t*i  ^^^  ^^*  ^^  sight?  In  reply  to  this,  the  following  answer 
view.  is  to  be  made  : 

While  punishment  is  based  on  justice,  it  must  be  proportioned  to 
guilt.  If,  however,  we  resolve  guilt  into  its  component  elements, 
we  find  among  them  some  of  these  very  qualities  to  which  the  rela- 
. .  tive  theories  are  distinctively  applied.  Thus,  for  instance,  all  of 
f  (  these  theories  rest  more  or  less  on  the  danger  of  crime  to  society ; 
and  punishment,  in  accordance  with  these  theories,  is  to  be  gradu- 
ated by  the  extent  of  this  danger.  But  if,  while  accepting  the 
absolute  theory,  we  analyze  guilt,  we  find  that  it  becomes  sub- 
jectively more  or  less  heinous  in  proportion  to  the  danger  to  society 
with  which  it  is  fraught.  The  guilt  of  drunkenness  on  the  part  of 
a  man  locked  up  in  his  own  chamber  is  comparatively  slight.  If 
his  drunkenness  is  concealed,  while  he  is  his  own  enemy,  and  the 
enemy,  it  may  be,  of  his  immediate  family,  he  is  the  enemy,  per- 
haps, of  few  others.  But  drunkenness  on  the  part  of  the  engineer 
of  a  steamer  is  a  far  more  flagrant,  because  it  is  a  more  dangerous 
crime.  It  displays,  when  deliberate,  a  heart  not  only  callous  to 
social  duty,  but  recklessly  depraved.  So,  to  adopt  another  illustra- 
tion, setting  fire  to  a  building  at  night,  when  its  inmates  are  uncon- 
scious in  their  beds,  is  an  act  exhibiting  a  guilt  far  more  heinous 
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and  depraved  than  setting  fire  to  the  same  building  in  the  day, 
when,  if  within  doors,  they  will  soon  discover  the  fire,  and  if  they 
.do  not  extingaish  it  can  at  least  escape.  Graduating  the  punish- 
ment, therefore,  by  the  guilt  involved,  a  far  higher  penalty  will  be 
imposed  in  the  first  case  than  in  the  second.  And  so,  with  r^ard 
to  the  grade  of  homicide,  as  settled  by  our  American  law.  Homi- 
cides by  poisoning,  and  lying  in  wait,  are  engendered  by  a  deeper 
guilt,  while  productive  of  greater  danger,  than  most  other  classes 
of  homicide ;  and  hence  they  are  visited  with  peculiarly  condign 
punishment.  In  fisict,  with  intelligent  agents,  the  guilt  of  an  act  is 
proportioned,  as  a  general  rule,  to  its  dangerousness,  since  the 
audacity  and  profligacy  of  the  offender  are  measured  by  the  extent 
of  the  mischief  he  attempts.  There  is  no  necessity,  therefore,  for 
resorting  to  the  ground  of  expediency,  as  a  means  of  grading  pun- 
ishability, when  we  can  reach  the  same  result  by  adopting  the  right 
principle  of  the  adaptation  of  punishment  to  guilt.^ 

§  13.  And  so  with  r^ard  to  the  reform  theory.  The  old  con- 
vict, who  has  been  twice  or  thrice  previously  sentenced, 
needs  severer  treatment,  and  is  sentenced  to  longer  im-  reforma-  ^ 
prisonment,  with  the  least  ameliorations ;  and  this  because  ^^^  ^^  ^^ 
his  guilt  is  of  the  deeper  dye.  On  the  other  hand,  the  boy 
who  is  tried  for  his  first  offence  is  committed  to  a  house  of  refuge, 
surrounded  with  benignant  influences  which  may  tend  to  his  reform. 
In  each  case  the  objects  aimed  at  by  the  reformatory  theory  are 
effected ;  and  yet  in  each  case  the  punishment  is  graduated  simply 
by  the  offender's  guilt.  The  old  convict  is  sentenced  to  a  long 
imprisonment  at  hard  labor,  because  his  guilt  is  great ;  but  the  very 
greatness  of  this  guilt  invokes  the  severity  of  sentence  that  would 
be  produced  by  a  just  construction  of  the  reformatory  theory,  when 
it  was  found  that  all  milder  measures  failed.  The  youthful  culprit 
is  sentenced  to  a  more  lenient  punishment,  under  more  generous 
influences,  because  his  grade  of  guilt  is  light,  and  the  very  light- 
ness of  this  grade  calls  for  that  mildness  of  sentence  which  the  re- 
formatory  system  in  such  case  recommends.' 

*  On  the  question  of  the  gradation  of  iii.  874,  900.    In  our  own  literature 

puniflhrnenty  see  5  Cr.  L.  Mag.  16 ;  24  the  ablest  exposition  of  this  view  will 

Am.  L.  Eev.  954;   16  Law  Mag.  &  be  found  in  President  Woolsey's  Polit- 

Rey.(4thser.)99;  ISLawMag.&Bev.  ical  Science,  |2  100  etBeq.    It  is  also 

(4th  ser.)  169.  vindicated  by  Lord  Justice  Fry,  in  the 

^  See  vindications  of  absolute  theory  article  above  quoted  in  the  Nineteenth 

in  Hartenstein,  GmndbegrifiTe  d.  eth.  Century,  reprinted  in  the  Crim.  Law 

Wiss.  260-274;  Kothe,  Christ.  Ethik,   Mag.  (Jan.  1884)  16. 
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According  to  Kant  (see  Berner,  ed.  of  punishability  is  found  in  the  9th 
ofl877, 2 18)  Judicial  punishment  can-  edition  of  Bemer's  Lehrbuch  des 
not  be  employed  as  a  means  to  obtain  Deutschen  Strafrechtes,  Leipsic,  1877, 
a  collateral  good,  but  must  always  be  a  work  which  is  one  of  the  most  popu- 
imposed  on  and  made  commensurate  lar  and  the  most  authoritative  of  re- 
to  a  violation  of  law.  A  man,  so  he  cent  German  treatises  on  criminal 
argues,  is  not  to  be  treated  as  a  thing,  law,  and  which  adopts  as  its  basis  the 
to  be  sacrificed  to  the  policy  of  the  Hegelian  philosophy  in  this  relation. 
6tate ;  from  this  he  is  protected  by  Punishment,  according  to  Hegel  (so 
his  inherent  personality.  He  must  be  writes  Bemer,  2  21),  is  to  be  regarded 
justly  convicted  of  a  crime  before  the  as  an  agency  to  annihilate  wrong  in 
State  can  punish  him  for  the  public  its  effort  to  annihilate  right.  It  is, 
benefit.  Penal  law  is  a  categorical  therefore,  the  negation  of  a  negation, 
imperative.  Punishment  is  inflicted,  This  is  tantamount  to  saying  that  pun- 
not  because  it  is  usefiil,  but  because  it  ishment  is  retribution  (  VergeUung), 
is  demanded  by  reason.  But  he  in-  But  the  punitive  negation  must  be 
sists  that  social  contract  is  the  basis  of  so  applied  as  to  do  no  more  than  can- 
punishment  ;  and  he  forcibly  illus-  eel  the  prior  criminal  negation.  The 
trates  this  by  saying  that  even  if  punishment  must  find  its  measure  in 
society,  by  the  consent  of  all  its  mem-  the  crime.  As  the  right  that  has  been 
bers,  should  be  on  the  point  of  disso-  impaired  has  a  specific  scope  and 
lution,  a  murderer,  sentenced  to  death,  quality,  so  the  punishment,  to  be  a 
should  first  be  executed,  and  that  this  correspondent  negation,  must  on  its 
would  be  right.  As  a  rule,  he  recom-  side  have  its  quantitative  and  qualita- 
mends  -retaliation ;  the  like  is  to  be  tive  limitations, 
punished  by  the  like.  This,  however,  The  identity  of  crime  and  punish- 
is  not  to  be  literally  carried  out,  as  in  ment,  however,  which  is  thus  required, 
the  Mosaic  system,  an  eye  for  an  eye,  does  not  consist  in  a  specific  similarity, 
a  tooth  for  a  tooth.  The  principle  of  It  is  not  requisite  that  the  crime  should 
equality  is  to  be  substantially,  not  be  retaliated  on  the  criminal.  All  that 
formally,  applied.  It  has,  however,  is  asked  is  that  the  evil  of  the  punish- 
been  objected  to  Kant's  theory  that  it  ment  should  be  proportioned  in  value 
is  inconsistent  with  itself.  In  his  view  (nach  dem  Werthe)  to  the  evil  of  the 
law  is  the  emanation  of  the  united  will  crime. 

of  the  people,  following  in  this  the  It  is  not  the  mission  of  philosophy, 
social  contract  theory  of  Bousseau.  so  continues  Hegel,  to  establish  a  val- 
The  security  of  individuals  is,  by  this  nation  of  punishment  so  as  to  appor- 
view,  the  object  of  the  State.  It  is  tion  it  duly  to  each  particular  crime, 
difficult  to  reconcile  with  this  concep-  Philosophy  deals  with  the  principle, 
tion,  that  the  State  infiicts  punish-  and  leaves  the  application  to  the  prac- 
ment,  not  primarily  for  the  sake  of  tical  reason.  All  that  philosophy  can 
the  individual,  but  primarily  for  the  do  is  to  assign  a  qualitative  and  quan- 
sake  of  justice.  But  however  incon-  titative  certainty  to  an  impaired  right, 
sistent  in  this  respect  Kant  may  be,  to  which  its  punishment  is  to  corre- 
his  example  shows  that  it  is  possible  spond.  Hegel,  Bechtsphilosophie,  390 
for  the  absolute  theory  of  punishment  et  seq, 

to  be  held  by  an  adherent  of  the  social  Hegel's  views  may  in  this  respect  be 
contract  hypothesis.  criticized  as  speculative,  but  it  must  be 

An  anal3rsis  of  Hegel's  philosophy  remembered  that  they  have  been  ac- 
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cepted  and  elaborated  as  the  basis  of  Bentham,  in  his  treatise  on  punish- 
penal  law  by  some  of  the  most  practi-  ments,  advocates  the  absolute  theory, 
cal  of  contemporary  jurists.  Bismarck  subject  to  the  following  qualifica- 
is  no  idealist,  yet  we  find  Bismarck,  in  tions : 

a  speech  in  the  Prussian  Herrenhous,       (1)  The  evil  of  the  punishment  must 
in  1872,  adopting  the  Hegelian  theory  exceed  the  advantage  of  the  offence : 
of  punishment,  and  illustrating  it  by       (2)  The  severity  must  be  increased 
the  famous  mayim  which  Meyer  has   as  the  certainty  is  diminished : 
taken  as  the  motto  of  his  late  valu-       (3)  The  greater  the  offence,  the  more 
able  treatise  on  criminal  law :  "  Laws  severe  may  be  the  punishment  adopted 
are  like  medicines ;  they  are  usually  for  the  chance  of  its  prevention : 
nothing  more  than  the  healing  of  one       (4)  Punishments  may  be  varied  with 
disease  by  another  disease  less,  and  the  sensibility  of  the  offender : 
more  transient,  than  the  first."    Cer-       (5)  ''  Real "  punishments  should  be 
tainly  Hegelianism,  in  adopting  and  ''  apparent "  for  the  sake  of  example : 
sustaining  philosophically  the  theory       (6)  The  power  of  further  injuring 
of  a  just  retribution  as  the  sole  pri-  should  be  taken  away  or  reduced : 
mary  basis  of  punishment,  exhibits  a       (7)  Recompense  to  the  injured  party 
healthy  contrast  to  the  sentimentalism  should  be  kept  in  view.  See  summary 
of  humanitarian  philosophers  who  ig-  in  Montague  on  Punishment,  i.  211 
nore  the  moral  and  retributive  ele-  etseq, 

ment  in  punishment,  making  its  pri-  According  to  President  Woolsey,  the 
mary  object  to  be  the  reform  of  the  retribution  theory  which  he  vindicates 
alleged  criminal,  and  example  to  the  **  assumes  that  moral  evil  has  been 
community.  To  such  theorists  the  committed  by  disobedience  to  rightfiil 
final  answer  is,  that  until  a  man  is  commands;  that  according  to  a  pro- 
proved  to  be  guilty  of  a  crime  we  priety  which  commends  itself  to  our 
have  no  right  either  forcibly  to  reform  moral  nature  it  is  fit  and  right  that 
him  or  to  punish  him  as  an  example  evil,  physical  or  mental,  suffering, 
to  others ;  and  that  neither  reforma-  or  shame  should  be  incurred  by  the 
lion  nor  example  will  be  promoted  by  wrong-doer,  and  that  in  all  forms  of 
assigning  to  him,  after  he  is  convicted,  government  over  moral  beings  there 
a  punishment  disproportioned  to  his  ought  to  be  a  power  to  decide  how 
offence.  At  the  same  time,  in  the  ap-  much  evil  ought  to  follow  special 
plication  of  such  punishment,  reform  kinds  and  instances  of  transgression, 
and  example  are  to  be  kept  incident-  ...  Its  province  (that  of  the  State) 
ally  in  view.  Conviction  and  sen-  is  confined  to  such  actions  as  do  harm 
tence  are  to  be  according  to  justice ;  to  the  State,  or  to  interests  which  the 
but  prison  discipline  is  to  be  so  ap-  State  exists  to  protect.  ...  Its 
plied  as  to  make  the  punishment  con-  object  in  punishing  is  not,  in  the  first 
duce  as  far  as  possible  to  the  moral  instance,  to  punish  for  the  sake  of 
education  of  both  criminal  and  com-  punishing,  because  so  much  wrong 
munity.  demands  so  much  physical  suffering ; 

The  general  question  of  the  limits  of  but  to  punish — punishment  being  in 
punishment  will  be  found  discussed  by  the  circumstances  otherwise  right — 
Plato,  in  Grorgias  (ed.  Bipont.  4,  pp.  not  directly  for  the  ends  of  God's 
49,  57) ;  and  in  de  legg.  (lib.  9,  10,  moral  government,  but  for  ends  lying 
11) ;  and  by  Aristotle,  Ethics,  book  5,  within  and  far  within  that  sphere." 
chap.  8.  Woolsey's  Political  Science,  {  107. 
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Sir  J.  Stephen  speaks  thus  to  the  sanctloiiofthat  part  of  morality  which 

same  effect :  is  also  sanctioned  hj  the  criminal  law. 

"  The  infliction  of  punishment  by  The  criminal  law  thus  proceeds  upon 

law  gives  definite  expression  and  a  the  principle  that  it  is  morally  right 
solemn  ratification  and  justification  of  to  hate  criminals,  and  it  confirms  and 

the  hatred  which  is  excited  by  the  justifies  that  sentiment  by  inflicting 

commission  of  the  ofi*ence,  and  which  upon   criminals    punishments  which 

constitutes  the  moral  or  popular  as  express  it."    2  Hist  Crim.  Law,  81. 
distinguished  from  the  conscientious 
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[§u. 


CHAPTEE   II. 


DEFINITION  AND  ANALYSIS  OF  CRIME. 


Crime  is  an  act  made  ptmishable  by 
law,  2 14. 

Immorality  and  indictability  not  con- 
vertible, i  14  a. 

Distinction  between  public  and  private 
remedies,  {  15. 

English  common  law  in  force  in  the 
United  States,  g  15  a. 

Want  of  English  common  law  authori- 
ties does  not  preclude  offence  from 
being  indictable  at  common  law  in 
the  United  States,  1 16. 

Disturbances  of  the  public  peace  in- 
dictable at  common  law,  2  17. 

So  of  malicious  mischief,  J 18. 

So  of  public  scandal  and  indecency, 
?19. 

Offences  exclusively  religious  not  in- 
dictable, I  20. 

Offences  at  common  law  are  treasons, 
felonies,  and  misdemeanors,  i  21. 

Felonies  are  crimes  subject  to  forfeit- 
ure, i  22. 

"  Infamy  "  is  that  which  affixes  a  moral 
taint,  i  22  a. 

Misdemeanors  include  offences  lower 
than  felonies,  {  23. 

Police  offences  to  be  distinguished 
from  criminal,  i  23  a. 


An  act,  when  prohibited  by  statute,  is 
indictable,  though  indictment  is  not 
given  by  statute,  J  24. 

Statutory  provisions  to  be  strictly  fol- 
lowed, i  25. 

New  statutory  penalties  are  cumulative 
with  common  law,  i  26. 

An  offence  may  be  divisible  (1)  by  dis- 
charging aggravating  incidents,  (2) 
by  diversity  as  to  time,  (3)  by  diver- 
sity as  to  place,  (4)  by  diversity  as 
to  objects,  (5)  by  diversity  as  to 
aspects,  and  (6)  by  diversity  as  to 
actors,  J  27. 

Merger  is  absorption  of  lesser  offence 
in  greater,  J  27  a. 

Penal  statutes  to  be  construed  favor- 
ably to  accused,  3  28. 

Retrospective  statute  inoperative,  i  29. 

And  BO  as  to  ex  post  facto  acts  imposing 
severer  penalty,  §  30. 

But  procedure  and  rules  of  evidence 
may  be  retrospectively  changed, 
131. 

State  may  relieve  from  punishability 
by  limitation  or  pardon,  §  31  a. 

Civil  and  criminal  remedies  may  be 
concurrent,  i  31  b. 


§  14.  An  offence  which  may  be  the  subject  of  criminal  crime  is  an 
procedure   has  been  defined  to  be  an  act  committed  or  ^^^^J^uj 
omitted  in  violation  of  public  law,  either  forbidding  or  oyiaw. 
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commanding  it.*  This  definition,  however,  though  adequate  in  those 
States  in  which  there  is  no  common  law,  fails  in  States  in  which 
there  is  recognized,  as  will  presently  be  seen,  a  common  law,  which 

^  "A  crime  or  misdemeanor  (delict)  effectual.'"    Amos  on  Jurisprudence 

is  an  act  committed  or  omitted  in  vio-  (London,  1872),  286. 

lation  of  a  public  law,  either  forbid-  Sir  J.  F.  Stephen's  definition  is  as 

ding  or  commanding  it."    Stephen's  follows:   "The  criminal  law  is  that 

Com.    iv.    3,  note    (d),   adopted    in  part  of  the  law  which  relates  to  the 

Nasmith's   Inst.  63.     See   Amos  on  definition  and  punishment  of  acts  or 

Jurisprudence  (London,  1872),  286 ;  omissions  which  are  punished  as  being 

1  Stephen's  Hist.  Crim.  Law,  3,    The  (1)  attacks  upon  public  order,  internal 

latter's   definition    is,    however,    too  or  external ;  or  (2)  abuses  or  obstruc- 

comprehensive.  tions  of  public  authority;  or  (3)  acts 

''  A  criminal  act  is  one  which  in  injurious  to  the  public  in  general ;  or 
some  way  or  other  subjects  the  actor  (4)  attacks  upon  the  persons  of  indi- 
te punishment."  Broom's  Phil,  of  viduals;  or  (5)  attacks  upon  the  prop- 
Law,  §  163.  To  this  is  added  (J  164)  erty  of  individuals  or  rights  connected 
that  a  "crime  is  constituted  by  an  with,  and  similar  to,  rights  of  prop- 
overt  act  done  with  a  guilty  intent^  or  erty."  1  Hist.  Crim,  Law,  3.  This, 
includes  a  guilty  mind,  knowledge,  or  however,  is  too  comprehensive.  The 
possession,  affecting  or  prejudicing  the  last  head,  for  instance,  would  include 
public."  This  is  defective  in  not  in-  trespasses  as  well  as  larcenies, 
eluding  offences  which  are  criminal  "As  law  is  the  necessary  form  in 
from  want  of  intent,  i,  ^.,  from  negli-  which  right  is  embodied,  crime,  not 
gent  omission  to  perform  a  duty,  or  indeed  in  its  essence,  but  in  its  form, 
in  violation  of  the  positive  prohibi-  presupposes  law,  and  must,  therefore^ 
tion  of  a  police  statute.  See,  also,  be  called  an  unlawful  act."  Halsch- 
Halschner,  System,  i.  p.  19 ;  Whart.  ner,  System,  i.  p.  19. 
Com.  Am.  Law,  Chaps.  I.,  II.,  and  Mr.  Livingston  does  not  attempt  a 
III.  definition.      "All    contraventions    of 

The  word  crime  "  comprehends  such  penal  law,"  he  tells  us,  "  are  denomi- 

offences  as  are   supposed  to  be  di-  nated  by  the  general  term  offences, 

rected  against  the  essential  welfare  Some  division  was  necessary  to  distin- 

of  the    State,  or  the   great   fiinda-  guish  between  those  of  a  greater  and 

mental  basis  of  society,  as  regards  others  of  a  less  degree  of  guilt.    No 

the  protection   of  person,  property,  scale  could  be  found  for  this  measure 

and  reputation."     16  Law  Mag.   &  so  proper  as  the  injury  done  to  society 

Rev.  (4th  ser.)  65.    See,  also,  28  Am.  by  any  given  act."    That  "  offences," 

L.  Rev.  368.  however,  are  not  convertible  with  "  in- 

"  A  crime  may  be  provisionally  de-  juries  done  to  society"  is  plain,  since 

fined  to  be  *an  act  which  the  State  there  are  many  "injuries"  done  to 

absolutely  prohibits,  or  a  forbearance  society  which  are  not  "  offences,"  so 

from  an  act  which  the  State  absolutely  far,  at  least,  as  to  be  subject  to  indict- 

commands  to  be  done,  the  State  mak-  ment.    I  have  discussed  this  subject 

ing  use  of  such  a  kind  and  measure  in  greater  detail  in  my  Commentaries 

of  punishment  as  may  seem  needed  to  on  American  Law,  Chapters  L,  II., 

render  such  prohibition  or  command  and  III. 
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determines,  from  the  reason  of  the  thing,  that  a  particular  act  is  an 
indictable  offence.  In  such  States  the  definition  before  us  is  a 
petUio  prindpiiy  it  being  equivalent  to  saying  that  an  act  is  a  crime 
because  it  is  forbidden  by  law,  and  that  it  is  forbidden  by  law 
because  it  is  a  crime.  When  we  seek,  however,  for  a  test  to  deter- 
mine, in  States  where  the  common  law  obtains,  whether  a  particular 
offence,  as  to  which  there  is  no  statute,  or  no  prior  ruling  specifi- 
cally applicable,  is  indictable,  then  we  must  go  further  than  the  defi- 
nition above  given,  and  hold*  that  at  common  law  a  wrong  which 
public  policy  requires  to  be  prosecuted  by  the  State  is  an  indictable 
offence.*  The  wrong,  however,  must  be  one  which  violates  the 
general  sanctions  of  the  law,  though  it  is  not  necessary  that  it 
should  be  prohibited  specifically  by  prior  statute  or  prior  judicial 
decision.* 

§  14  a.  It  has  been  often  said  that  at  common  law  indictability 
and  immorality  are  convertible  terms.*  So  far,  however,  in^j^o^. 
from  this  being  the  case,  there  are  indictable  acts  which  i<7  and  ?°' 
are  not  immoral,  and  immoral  acts  which  are  not  indict-  not  oon- 
able.  Assaults  of  all  kinds  are  indictable;  but  all  assaults  ^®'^^^®- 
are  not  necessarily  immoral.  An  assault  in  self-defence  is  the 
exercise  of  a  right ;  and  waiving  this,  as  presenting  a  question  of 
contingent  indictability,  there  are  many  cases  in  which  a  man  may 
be  convicted  of  an  assault  which  is  in  itself  not  immoral,  as  when 
he  acts  under  a  mistake  of  fact  or  of  law.  Honest  belief,  also,  as 
we  see  elsewhere,*  that  an  action  is  right,  while  it  purges  the  action 
from  immorality,  does  not  relieve  it  from  indictability.  The 
morality  of  an  act  depends  upon  its  conscientiousness ;  and  unless 
we  recognized  the  rights  of  the  individual  conscience  in  this  respect, 
even  as  against  the  opinion  of  the  majority,  no  ethical  system  could 
be  constructed.  On  the  other  hand,  there  are  numberless  immo- 
ralities which  the  State  does  not  and  cannot  undertake  to  punish.' 
We  must,  therefore,  reject  immorality  as  the  condition  of  indict- 
ability, and  fall  back  upon  the  public  sense  of  right  and  public 

'  See  Com.  v.  Chapman,  13  Mete.  160 ;  8  Staph.  Hist.  Grim.  Law,  859 ; 

6S,  1847;  Smith  v.  People,  25  HI.  17,  Whart.  Com.  Am.  Law,  {  80.    Infra, 

1860 ;  Com.  v.  McHale,  97  Pa.  897,  §  29. 

1881.  '  See  Lieber  on  Penal  Law,  2  Lieb- 

'  Illegal  acta  may  be  declared  mis-  er^s  I^iisc.  Works,  471  et  seq, 

demeanors  at  common  law,  without  *  In/ray  {  88. 

precedent.    Millar  v.  Taylor,  4  Burr.  *  See  remarks  of  Bramwell,  J.,  in 

2312,  1769;  Jefferys  v.  Borsey,  4  H.  Cowan  v.  JVIilbourne,  L.  E.  2  Ex.  236 ; 

L.  C.  986, 1854;  Steph.  Cr.  Dig.  art.  2  Steph.  Hist.  Crim.  Law,  75  et  seq, 
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policy  as  already  stated.^  If  we  are  required  to  supply  a  further 
test,  we  might  say  that  public  policy  demands  the  indictability  of 
all  immoral  acts  of  which  punishment  by  law  is  the  proper  retribu- 
tion. From  this  class  are  to  be  excluded  immoralities  which  are 
not  of  enough  consequence  to  be  prosecuted,  and  immoralities  which 
the  public  welfare  requires  should  remain  unprosecuted. 

§  15.  The  common  law  may  be  defined  to  be  right  reason,  applic- 
Distinction  ^^^^  *^  present  issues,  in  analogy  with  prior  rulings  of  the 
between      courts  and  opinions  of  authoritative  jurists.     In  aooord- 

publio  and  ...  . 

priyato  aucc  with  this  view,  and  adopting  the  principle  that 
"°^^^^-  crimes  at  common  law,  apart  from  statute,  are  offences 
which  public  policy  manifestly  requires  to  be  prosecuted  by  the 
State,  we  may  be  able  to  give  logical  expression  to  the  distinction 
between  wrongs  which  can  be  redressed  only  by  private  suit,  and 
wrongs  the  perpetrators  of  which  may  be  proceeded  against  by 
public  prosecution.  That  such  a  distinction  exists  in  practice  we 
have  numerous  instances.  I  may  have  a  right  to  have  the  air  about 
me  pure;  but  this  does  not  make  it  an  indictable  offence  for  a 
neighbor  to  invade  this  right  by  opening  on  his  land  a  drain  whose 
odors  reach  to  no  one  but  myself.  I  may  exclude  trespassers  from 
my  grounds;  I  may  sue  them  for  damages  caused  by  their  trespass; 
but  I  cannot,  for  the  mere  trespass,  if  there  be  no  malicious  hurt 
inflicted,  prosecute  them  criminally.  On  the  other  hand,  if  the 
drain  is  such  as  to  affect  the  community  injuriously,  or  the  trespass 
be  conducted  in  such  a  way  as  to  threaten  the  public  peace,  an 
indictment  lies.  The  reason  for  this,  if  the  above  definition  be 
correct,  is  that  public  policy  in  the  first  class  of  cases  does  not 
require  the  State  to  intervene,  while  in  the  second  class  of  cases  it 
does  so  require.  In  other  words,  in  all  matters  in  which  the  peace, 
order,  or  health  of  the  community  is  not  concerned,  a  sound  social 
economy  requires  that  men  should  settle  their  differences  by  them- 
selves, either  by  compromise  or  private  suit,  just  as  a  sound  social 
economy  requires  that  they  should  conduct  their  own  busiqess  and 
regulate  their  own  families,  provided  that  in  so  doing  they  do  not 
threaten  public  peace,  or  disturb  public  comfort,  or  create  public 
scandal.  As  to  acts,  however,  threatening  public  peace,  or  disturb- 
ing public  comfort,  or  creating  public  scandal,  it  is  the  duty  of  the 
State  to  intervene.     We  have  abundant  illustrations  of  this  dis- 


^  Meyer,  J  4,  while  concurring  in  test  incompatibility  with   the  well- 
the  reafloning  of  the  text,  makes  the  being  of  the  Ck>mmonwealth. 
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tinction  in  other  departments  of  social  science;  the  principle  being 
that  it  is  not  within  the  province  of  the  State  to  enforce  duties 
purely  private.     A  board  of  health,   for  instance,  may  properly 
forbid  unwholesome  food  to  be  sold  in  a  market,  but  it  cannot  prop- 
erly forbid  an  individual  from  eating  food  that  will  probably  make 
him  sick.     Public  scandalous  drunkenness,  to  take  another  illustra- 
tion, is  indictable  at  common  law ;  but  common  drunkenness,  which 
is  not  a  public  scandal,  is  not  indictable.     The  same  distinction 
applies  to  remedies.     The  State  is  only  justified  in  intervening  to 
protect  interests  that  concern  itself  directly ;  and  if  wrongs  be  com- 
mitted strictly  private  in  their  character,  then  these  wrongs  must 
be  redressed  by  private  suit.     It  may  be  said  that  a  distinction  of 
this  kind,  based  on  public  policy,  is  one  to  be  laid  down,  not  by  the 
courts,  but  by  the  legislature.*     This  is  no  doubt  the  case  where 
there  is  a  code  which  undertakes  to  cover  the  whole  ground,  so  that 
no  offence  is  indictable  which  is  not  made  indictable  by  the  code. 
It  is  otherwise,  however,  when  offences  are  to  be  defined  by  the 
common  law.     In  the  latter  case,  there  is  a  wide  range  of  offences 
as  to  which  the  judges  are  obliged  to  apply  the  test  of  public  policy. 
The  banks  of  a  canal,  for  instance,  or  the  embankments  of  a  rail- 
road, are  wantonly  torn  down  by  a  marauder.     The  case  is  one  of 
first  impression  in  the  courts,  as  no  one  has  heretofore  been  prose- 
cuted for  doing  this  particular  thing.     Is  the  offence  indictable  as 
malicious  mischief?     It  certainly  would  not  be,  where  nobody  but 
the  owner  is  affected  by  the  trespass,  and  where  no  specific  malice 
to  such  owner  is  shown.     Yet  as  it  is,  in  consequence  of  the  danger 
to  the  public  if  canals  or  railroads  be  subject  to  depredations  of  this 
kind — i,  e.,  on  grounds  of  public  policy — such  an  offence  would  be 
held  indictable.*     I  may  be  standing  by  a  river  side,  to  take  another 
illustration,  and  see  a  man  drowning.     I  do  not  help  him  out, 
though  I  could  readily  do  so ;  but  as  omissions  to  perform  acts  of 
charity  cannot  be  made  indictable  without  great  disarrangement  of 
industry,  I  am  not  indictable  for  this  omission,  immoral  as  it  is.    I 
am    indictable,   however,   on    the  grounds   of   public  policy,   if, 
being  charged,  as  a  public  officer,  with  the  protection  of  persons 
bathing  on  the  spot,  or  having  undertaken  specially  to  protect  this 
particular  person,  I  neglect  to  perform  my  duty.'    This,  however, 

^  See  infra,  {  29.  in  Germany  as  to  the  distinction  be- 

'  See  infra,  JJ  1065  et  seq.  tween  public  and  private  wrongs.    By 

'  J^fra,  22  130, 133.  Stahl  a  crime  assails  and  defies  th^ 

Several  theories  have  been  proposed  dominion  and  dignity  of  the  State  by 
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concerns  the  subject-matter  of  crime.  So  &r  as  concerns  the 
form;  the  distinction  is  that  criminal  wrongs  are  punishable  by 

the  State,  while  for  civil  wrongs  redress  is  obtained  at  the  suit  of 
the  party  injured.*  A  wrong,  however,  may  be  in  one  aspect  civil, 
in  another  criminal.' 

positive  aflsanlts,  which  are  by  them-  supposed  difference  between  their  ten- 
selves  under  all  circumstances  (in  dencies,  but  in  the  difference  between 
thesi)  a  violation  of  law ;  while  there  the  modes  wherein  they  are  respec- 
is  no  such  defiance  in  civil  wrongs,  tively  pursued,  or  wherein  the  sanction 
since  here  we  have  exclusively  to  do  is  applied  in  the  two  cases.  An  offence 
with  acts  which  are  only  unlawftd  (in  which  is  pursued  at  the  discretion  of 
hypothesi)  under  the  given  relations,  the  injured  party  or  his  representative 
On  the  other  hand,  Bemer  and  Kostlin,  is  a  civil  injury.  An  offence  which  is 
representing  the  Hegelian  School,  in-  pursued  by  the  sovereign,  or  by  the 
elude  under  crimes  exclusively  the  subordinates  of  the  sovereign,  or,  as  in 
conscious  resistance  of  the  general  will  England,  in  the  name  of  the  sovereign, 
by  the  individual  will;  under  civil  is  a  crime."  Austin's  Jur.  ed.  1863, 
wrongs  exclusively,  acts  whose  perpe-  ii.  72 ;  ed.  1869, 1092,  adopted  in  Na- 
trators  are  unconscious  of  wrong.  By  smith's  Inst.  63.  The  defects  of  this 
Halschner  crimes  consist  of  absolute  distinction  are  pointed  out  in  Whart. 
wrongs,  that  is  to  say,  wrongs  as  Com.  Am.  Law,  {{  56  et  9eq, 
against  the  objective  existing  law ;  Sir  H.  Maine's  explanation  of  the 
while  civil  wrongs'  are  merely  relative,  origin  of  the  distinction  leads  to  the 
that  is  to  say,  wrongs  exclusively  di-  definition  in  the  text.  A  crime,  he 
rected  against  the  privileges  of  other  tells  us,  in  the  original  conception  of 
persons.  G^ib,  ii.  175.  That  there  is  the  term,  was  an  act  "  involving  such 
any  definable  distinction  is  denied  by  high  issues  that  the  State,  instead  of 
Bekker,  Theorie,  s.  108;  Greib,  ii.  173;  leaving  its  cognizance  to  the  civil  tri- 
Merkel,  Abt.  i.  p.  41 ;  and  Binding,  bunal  or  the  religious  court,  directed 
Normen,  s.  172  et  aeq.  By  the  latter  a  special  law  or  privilegium  against 
writer  the  view  in  the  text  is  assailed  the  perpetrator."  Maine's  Ancient 
elaborately.  Law,  1870,  372. 

Blackstone's  distinction,  that  "  civil  ^  Mere  indictabUity  is  not  the  test, 

injuries  are  private  wrongs  and  con-  since  there  are  cases  in  which  an  in- 

cem  individuals  only,  while  crimes  are  dictment  is  prescribed  merely  as  a 

public  wrongs  and  affect  the  whole  civil  remedy.    R.  -p.  Paget,  3  F.  &  F. 

community,"  is  objected  to  by  Austin  29, 1862 ;  Bancroft  v.  Mitchell,  L.  B.  2 

on  the  ground  that  many  crimes  are  Q.  B.  549, 1867.    Similarly,  a  suit  for 

private  wrongs,  and  many  civil  injuries  a  penalty,  though  civil  in  form,  is 

affect  the  whole  community.    See  B.  really  criminal  in  its  nature ;  Boyd  v, 

V,  Trafford,  1  B.  &  Ad.  874, 1831 ;  R.  v,  U.  S.,  116  U.  S.  616 ;  8.  c.  6  Sup.  Ct. 

Paget,  3  F.  &  F.  29,  1862 ;  Resp.  v.  Rep.  524, 1886 ;  Lees  v.  U.  S.,  14  Sup. 

Teischer,  1  Dall.  335, 1788 ;  Dobbins's  Ct.  Rep.  163, 1893 ;  provided  the  ac- 

Distillery  v.  U.  S.,  96  U.  S.  395,  1877.  tion  prohibited  be  an  offence  either  at 

Mr.  Austin,  in  his  own  definition,  common  law  or  by  statute.    City  of 

begs  the  question.    "  The  difference,"  Huron  v.  Carter,  (S.  D.)  57  N.  W.  Rep. 

he  says,  "  between  crimes  and  civil  947, 1894. 

injuries  is  not  to  be  sought  for  in  a  *  Infra,  J  31  6. 
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§  15  a.  The  oommon  law  of  England  was  adopted  as  a  part  of 
their  own  oommon  law  by  such  of  the  American  colonies  ^  ,.  ^ 
as  were  of  English  settlement,  and  is  operative  in  the  oommon 
States  embracing  or  peopled  from  such  colonies.^    And,  i*^he  ^"^ 
as  is  elsewhere  seen,  even  in  States  where  the  common  g^jjj^ 
law  is  by  legislation  declared  not  to  be  in  force,  it  never-  • 

theless  remains  in  force  for  the  purpose  of  interpreting  legislative 
action.'  We  have  a  curious  illustration  of  this  in  Texas,  where  it 
was  at  one  time  required  that  an  offence  should  be  ^^  expressly  de- 
fined'^ by  statute.  This  was  found  to  be  impracticable;  and  now 
the  common  law  is  resorted  to  for  a  definition  of  statutory  terms.' 

^  See  cases  cited  tn/ra,  22  17  et  seq.,  State,  107  Ind.  185, 1886 ;  and  so  to  a 
and  see  Com.  v.  Newell,  7  Mass.  245,  limited  extent  in  other  States.  See 
1810;  State  v.  Danforth,  8  Conn.  112,  Estes  v.  Carter,  10  Iowa,  400, 1860 ;  Ex 
1819 ;  State  v,  Briggs,  1  Aikens,  226,  parte  Meyers,  44  Mo.  279,  1869.  As 
1826;  State  V.  Cawood,  2  Stewart,  360,  to  Pennsylyania,  see  infra,  i  26.  In 
1830 ;  Grisham  v.  State,  2  Terg.  589,  Louisiana  the  English  common  law 
1831;  State  v.  Rollins,  8  N.  H.  550,  has  been  established  by  statute.  State 
1887 ;  Loomis  v.  Edgerton,  19  Wend.  v.  Davis,  22  La.  An.  77,  1870.  The 
419,  1838;  State  v,  Huntley,  3  Ired.  eyolntion  of  the  common  law  in 
418, 1843;  Com.  v.  Chapman,  13  Mete.  America  is  discussed  in  Whart.  Com. 
68,  1847 ;  State  v.  Twogood,  7  Iowa,  Am.  Law,  H  7A  et  seq.  How  flEur  the 
252, 1858 ;  Smith  v.  People,  25  111.  17,  ecclesiastical  or  canon  law  of  Chris- . 
1860;  State  v.Pulle,  7  Minn.  164, 1866;  tendom  is  here  effectiye  will  be  con- 
Ez  parte  Blanchard,  9  Nev.  101, 1874;  sidered  elsewhere.  Jr{fra,  {3  20, 1717, 
Territory  v.  Ye  Wan,  2  Mont.  478,  1741.  See  Grisham  v.  State,  2  Yerg. 
1876.  589, 1831. 

It  is  now  settled  that  the  federal  '  Whart.  Com.  Am.  Law,  H  12, 201. 
courts  have  no  common  law  criminal  See  ti\fra,  H  29,  255.  So,  where  an 
jurisdiction,  j^  re  Greene,  52  Fed.  Bep.  act  is  made  unlawful  and  no  proceed- 
104,  1892;  U.  S.  v.  Eaton,  144  U.  S.  ing  is  specified,  it  must  be  prosecuted 
677, 1892.  See  ir^fra,  {  253.  The  New  according  to  the  forms  of  the  common 
York  Penal  Code  of  1882  appears  to  law.  State  v.  Parker,  91  N.  C.  650, 
abolish  the  common  law  ({  2) ;  but  see  1884. 

2  675,  which  but  for  the  insertion  of  '  Ex  parte  Bergen,  14  Tex.  App.  52, 
the  word  wilfaUy  would  be  a  re-enact-  1883 ;  Prindle  v.  State,  31  Tex.  Cr. 
ment  of  the  oommon  law.  551,  1893.    In  general,  whenever  an 

In  Ohio  it  has  been  held  that  the  offence  is  not  defined  by  the  statute 
criminal  side  of  the  English  common  prohibiting  it,  its  definition  is  to  be 
law  is  not  in  force.  Yanvalkenburg  sought  at  common  law.  Wall  v.  State, 
V.  State,  11  Ohio,  404, 1842;  Smith  v,  23  Ind.  150,  1864;  U.  S.  v.  King,  34 
State,  12  Ohio,  466, 1861.  Such  is  the  Fed.  Bep.  302,  1888.  In  re  Greene, 
role  in  Indiana,  by  statute ;  Hackney  52  Fed.  Bep.  104,  1892 ;  State  v. 
V.  State,  8  Ind.  494,  1856 ;  Marvin  v.  Williams,  34  La.  An.  87,  1883 ;  State 
State,  19  Ind.  181,  1862;  Jones  v.  v.  Hagan,  (La.)  12  So.  Rep.  929, 1893. 
State,  59  Ind.  229,  1877 ;  Stephens  v.  See  infra,  i  579. 
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§  16.]  CRIMES.  [book  I. 

§  16.  Certain  points  of  difference,  however,  between  the  penal 
Want  of  policy  of  England*  and  that  of  the  United  States  must 
English       be  kept  in  mind  in  determining  how  far  the  want  of 

common  ■■■  ,        ,  '^  ,  , 

law  au-  common  law  authority  in  one  country  is  to  weigh  upon 
do«8  not  the  courts  of  the  other.^  There  is  a  grade  of  offences, 
aroffimce  ^°  ^^  ^^*  place,  comprehending  adultery,  fornication,  and 
from  being  lewdness  in  general,  together  with  those  misdemeanors 
at  common  connected  more  particularly  with  the  conduct  of  the  rites 
UnitS*^*  and  observances  of  religion,  which  in  England  is  cog- 
states,  nizable  chiefly  in  the  ecclesiastical  courts,  but  which  with 
us  is  in  many  States  punished  by  indictment  at  common  law.  In 
England,  in  the  second  place,  from  the  earliest  period  of  judicial 
history,  statutes  were  from  time  to  time  passed  which  defined  the 
limits  and  determined  the  punishment  of  almost  every  offence,  as 
it  in  its  turn  attracted  legislative  action.  Thus,  in  the  English 
books,  few  cases  are  found  of  malicious  mischief  at  common  law ; 
penalties  more  summary  than  the  common  law  afforded  being  pro- 
vided for  the  protection  of  each  species  of  property  as  it  became 
the  object  of  investment.  No  case,  for  instance,  is  to  be  found  of 
an  indictment  at  common  law  for  malicious  injury  done  to  locks  or 
other  improvements  on  navigable  rivers ;  because,  as  soon  as  locks 
were  introduced  into  England,  and  canals  built,  such  offences,  by 
the  statute  of  1  Geo.  II.,  st.  2,  c.  19,  were  made  felonious,  and  were 
subject  to  transportation.'  So,  though  elementary  writers  agree 
that  the  destruction  of  an  infant  en  ventre  sa  mere  is  indictable  at 
common  law,^  no  case  is  to  be  found  in  England  where  such  is 
adjudged  by  the  courts,  the  statute  of  43  Geo.  III.  c.  58,  making 
it  a  felony,  being  enacted  about  the  time  when  the  offence  first 
required  the  action  of  the  public  authorities.  The  want  of  English 
precedents  in  such  cases  does  not  show  that  offences  of  such  char- 
acter were  not  cognizable  at  common  law ;  it  shows  only  that  at  an 
early  period  common  law  remedies  gave  way  to  statutes  with  pro- 
visions more  specific  and  penalties  more  severe.  Many  offences, 
accordingly,  which  have  been  punished  exclusively  by  statute  in 
England,  have  been  brought  in  this  country  within  common  law 
sanction,  and  have  been  considered  misdemeanors.     We  cannot 

^  Black.  CJom.  65  w ;  1  Hawk.  P.  C.  »  See  ir^ray  JJ  1066-7. 

c.  5,  s.  1;  1  East  P.  C.  c.  1,  s.  1;  1  *  Bracton,1.3,  c.  21;  3  Coke's  Inst. 

Russell,  Crimea,  46.  50;    1    Hawk.  P.  C.  94;    1   Vesey, 

«  Grisham   v.  State,  2  Yerg.  589,  98;   1  Russell,  Crimes,  671.    Infra, 

1831.  §  592. 
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CHAP,  n.]        DEFINITION   AND   ANALYSIS  OF  CRIME.  [§  17. 

infer  the  non-indictability  of  such  offences  at  common  law  because 
they  are  indictable  in  England  only  under  statutes  which  we  have 
not  re-enacted.  The  want  of  English  common  law  authority  in 
many  cases  of  this  class  is  attributable  not  to  the  non-indictability 
of  the  offences  at  common  law,^  but  to  the  fact  that  statutes  im- 
posing severe  penalties  on  the  offence,  and  absorbing  by  their  terms 
the  common  law,  were  passed  before  common  law  affirmations  of 
the  indictability  of  the  offence  were  reported.  As  said  by  the 
Supreme  Court  of  Vermont,  in  a  case  adopted  afterward  in  New 
York,  **  the  English  statutes  were  so  ancient,  and  the  punishment 
so  severe,  that  they  were,  of  course,  resorted  to,  and  the  common 
law  thus  lost  sight  of,  though  the  statutes  were  intended  as  a  mere 
increase  of  its  penalties."* 

§  17.  It  has  been  held  by  us,  therefore,  in  application  of  the 
reasoning  just  stated,  that  whatever,  in  the  first  place,  is  provo- 
cative of  public  disturbance  ;*  or,  in  the  second  place,  consists  of 
malicious  injury  to  another's  property  in  such  a  way  as  to  provoke 
violent  retaliation;^  or,  in  the  third  place,  constitutes  a  public 
scandal  or  indecency,*  is  indictable  in  this  country,  although  in 
England  the  offence  is  punishable  now  only  by  statute,  or  in  the 
ecclesiastical  courts. 

(1)  Acts,  therefore,  provocative  of  public  disturbance  are  indict- 
able, though  there  be  no   English  precedent  for  the  indictment. 

*  There  is  no  public  wrong  that  is  felony ;  Com.  v,  Randolph,  146  Pa. 
not  the  subject  of  criminal  action  at  83,  1892 ;  State  v.  Bowers,  35  S.  G. 
common  law ;  e.  g,,  it  has  been  held  262,  1892 ;  even  though  the  solicita- 
indictable  unlawfully  and  injuriously  tion  is  ineffectual  and  the  crime  is 
to  carry  a  child  infected  with  the  not  committed;  Com.  v,  Flagg,  135 
smallpox  along  the  public  streets ;  B.  Mass.  545, 1883 ;  but  a  solicitation  to 
V.  Yantandillo,  4  M.  &  S.  73, 1815 ;  K.  commit  a  misdemeanor  is  not  indict- 
V.  Burnett,  4  M.  &  8.  272,  1815;  to  able;  Smith  v.  CJom.,  64  Pa.  209, 
show  a  monster  for  money;  Herring  1867. 

V.  Walround,  2  Cha.  Ca.  110, 1683 ;  to       *  State  v.  Simpson,  2  Hawks,  460, 
put  combustible  materials  on  board  a  1823;  State  v,  Briggs,  1  Aikens,  226, 
ship  without  giving  notice  of  the  con-  1826 ;  State  v,  Cawood,  2  Stewart,  360, 
tents;  1  Bussell,  Crimes,  441 ;  William  1830;  Loomis  v,  Edgerton,  19  Wend. 
V,  East  India  Co.,  3  East,  192,  201,  419, 1838.  See  opinion  of  Shaw,  C.  J., 
1802 ;  to  oyerwork  children  in  a  fac-  in  Com.  v.  Chapni&n,  13  Mete.  68, 
tory;  2  Twiss's  Life  of  Eldon,  36;  to  1847. 
change  contents  of  samples,  so  as  to       '  See  2J  1553-1557. 
make  a  cargo  appear  of  better  quality       ^  See,  on  this  point,  7  Law  Bep.  N. 
than  it  is ;  B.  v,  Vreones,  1  Q.  B.  S.  88,  89,  and  infra,  i  1066. 
360;   8.  C.  17  Cox  C.  C.  267,  1891;       »  See  tTj/ra,  §J  UIO  c<  ^c^-.,  1432, 1446, 
and  to  solicit  another  to  commit  a  1468. 
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§  18.]  CHIMES.  [book  I. 

Henoe  it  has  been  held  indictable  to  drive  a  carriage  through  a 
Diflturb-  crowded  street  in  such  a  way  as  to  endanger  the  lives  of 
Mioesof  the  passers-by;^  to  disturb  a  congregation  when  at  re- 
peace  in-  ligious  worship ;'  to  go  about  armed  with  dangerous  and 
common  unusual  weapons,  to  the  terror  of  citizens,**  to  raise  a 
^^-  liberty-pole  in  the  year  1794,  as  a  notorious  and  riotous 

expression  of  ill-will  to  the  government;*  to  tear  down  forcibly 
and  oontemptuously  an  advertisement,  set  up  by  the  commissioners, 
of  a  sale  of  land  for  county  taxes ;'  to  agree  to  fight,  though  no 
fight  takes  place  ;*  to  break  into  a  house  in  the  day  or  night  time 
and  disturb  its  inhabitants;^  to  violently  disturb  a  town  meeting, 
though  the  parties  engaged  were  not  sufficient  in  number  to  amount 
to  riot;^  to  attempt  to  kidnap  another;^  and,  in  short,  to  do  any 
act  which  may  create  a  public  disturbance,  provided  that  such  be 
the  natural  consequence  of  the  act. 

§  18.  (2)  It  has  also  been  generally  held  in  this  country  that 
acts  of  malicious  mischief,  when  producing  a  wanton  in- 
licious^*"  jury  to  another's  property,  so  as  to  provoke  violent  re- 
miflchief.  taliation,  are  indictable.  Thus  it  has  been  held  indict- 
able to  maliciously  destroy  a  horse,'®  a  cow,"  a  steer,"  or  other  beast, 
which  may  be  the  property  of  another;"  to  be  guilty  of  wanton 

^  U.  S.  V.  Hart,  1  Peters  C.  C.  890,  •  Ir\fray  |  590.    State  v.  EoUins,  8 

1817.    See  infra,  H  1536  et  seq.  N.  H.  550, 1837. 

•  State  V,  Jasper,  4  Dev.  823, 1833.  ^^  Ir^ra,  J{  1066  et  seq.  Resp.  v. 
Ir^ra,  {{  20, 1566  a.  Teischer,  1  Dallas,  835, 1788 ;  State  v. 

•  State  V.  Huntley,  8  Ired.  418,  CJouncil.  1  Overt.  305,  1808;  though 
1843.  See,  however,  Simpson  v.  State,  this  case  has  since  been  denied ;  Shell 
5  Yerg.  356,  1833,  Peck,  J.,  dissent-  v.  State,  6  Humph.  283, 1845 ;  Taylor 
ing.  V.  State,  6  Humph.  285, 1845. 

•  Penns.  v.  Morrison,  Addis.  274,  "  Com.  v.  Leach,  1  Mass.  50, 1804 ; 
1795.  See  Adams's  Gallatin,  123  et  seq.  People  v.  Smith,  5  Ck)wen,  258, 1825. 
But  see,  also,  Allegheny  v,  Zimmer-  "  State  v.  Scott,  2  Dev.  &  Bat.  35, 
man,  95  Pa.  287,  1880,  where   the  1836 ;  "^Vhart.  Prec.  213. 

court  appears  to  ignore  the  case  in  ^' The  test  of  indictability  is  whether 

Addison.  or  not  the  offence  tends  to  provoke  a 

^  Penns.  v.  Gillespie,  Addis.   267,  breach  of  the  peace.  Loomis  v.  Edger- 

1795.  ton,  19  Wend.  419,  1838.    See  the 

•  State  V.  Hitchens,  2  Harring.  527,  various  decisions  in  State  v,  Wheeler, 
1832.    Infra,  i  1768.  3  Vt.  344, 1830 ;  Kilpatrick  v.  People, 

^  Com.   V.  Taylor,  5  Binney,  277,  5  Denio,  277, 1848 ;  lUies  v.  Knight, 

1812;    Hackett  v.  Com.,  15  Pa.  95,  3  Tex.  312,1849;  Henderson's  Case, 

1850.  .  8  Gratt.  708,  1852.    Destroying  har- 

^  Com.  V,  Hoxey,  16    Mass.    385,  ness  has  been  held  to  be  malicious 

1820.    Infra,  J  1556.  mischief.     People  v.  Moody,  5  Park. 
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CHAP.  II.]         DEFnaxrON   AND  ANALYSIS   OP  CRIME.  [§  19. 

cruelty  to  animals  in  general,  when  the  essential  ingredient  of 
malice  toward  the  owner  is  present/  or  the  offence  is  a  public 
scandal  ;*  to  cast  the  carcase  of  an  animal  io  a  well  in  daily  use ;' 
to  maliciously  poison  chickens,  or  maliciously  break  windows;*  to 
mischievously  set  fire  to  a  number  of  barrels  of  tar  ;•  to  girdle  or* 
otherwise  maliciously  injure  trees  kept  either  for  use  or  ornament,* 
to  administer  deleterious  substances ;'  to  discharge  a  gun  with  the 
intention  of  annoying  and  injuring  a  sick  person  in  the  immediate 
vicinity;*  to  break  into  a  room  with  violence  for  the  same  pur- 
pose;* to  go  armed  upon  the  porch  of  another  man's  house  and 
fix>m  thence  shoot  and  kill  a  dog  of  the  owner  of  the  house,  lying 
in  the  yard,  in  the  absence  of  the  male  members  of  the  family,  and 
to  the  tierror  and  alarm  of  the  females  in  the  house  ;^^  though  it  is 
not  an  indictable  offence  to  remove  a  stone  from  the  boundary  line 
between  the  premises  of  A.  and  B.  with  the  intent  to  injure  B.;*^ 
nor  to  shave  and  crop  the  hair  from  a  mare's  tail  in  a  stable ;"  nor 
to  frequent  a  neighbor's  house,  and  grossly  abuse  his  family,  if 
there  be  no  assault.'^ 

§  19.  (3)  On  the  same  reasoning  it  has  been  held  to  be  indicta- 
ble to  do  an  act  which  is  a  great  scandal  or  public  insult  to  the 


Grim.  Bep.  568, 1864;  but  see  Shell  v.  Case,  3  Greenleaf,  177, 1824;  and  see 

State,  6  Humph.  283, 1845.  discussion,  infra,  {§  1067  et  seq. 

^  State  V.  Briggs,  1  Alkens,  226, 1826.  ^  Infra,  i  610.     Com.  v.  Stratton, 

See  7  Law  Bep.  N.  S.  89,  90.  114  Maas.  303, 1878 ;  People  v.  Blake, 

•  U.S.  V.  Jjogan,  2  Cranch  C.  C. 259,  1  Wheeler  C.  C.  490, 1823 ;  see,  how- 
1821 ;  U.  S.  V.  Jackson,  4  Cranch  C.  C.  ever,  at  common  law,  B.  v.  Hanson, 
483, 1834.  2  C.  &  K.  912, 1849 ;  s.  C.  4  Cox  C.  C. 

»  State  V.  Buckman,  8  N.  H.  208,  138 ;  B.  v.  Walkden,  1  Cox  C.  C.  282, 

1836.  1845;  B.  v.  Dilworth,  2  M.  &  Bob. 

•  Besp.  V.  Teischer,  1  Dallas,  835,  531, 1843.    Infra,  i  610. 

1788.     The   better   opinion   now  is  «  Com.  v.  Wing,  9  Pick.  1, 1829. 

that,  to  make  sach  an  offence  indict-  *  Com.  v,  Taylor,  5  Binney,  277, 

able,  it  most  be  done  either  secretly  1812. 

and   in  the  night-time;    iUlpatrick  '^  Henderson's  Case,  8  Gratt.  708, 

tr.  People,  5  Denio,  277,  1848 ;  or  ia  1852. 

such  a  way  as  to  provoke  a  breach  of  ^^  State  v.  Burroughs,  2  Halst.  426, 

peace ;  State  v.  Phipps,  10  Ired.  17,  1802.  Or  to  remove  B's  tree,  see  Com. 

1848.  V.  Powell,  8  Leigh,  719, 1857. 

^  State  V.  Sunpson,  2  Hawks,  460,  "  State  v.  Smith,  1  Cheves,  (S.  C.) 

1823.  157,  1840;  contra,  Boyd  v.  State,  2 

•  Com.  V.  Eckert,  2  Browne,  (Pa.)  Humph.  39, 1840. 

249,  1812;  Loomis  v.  Edgerton,  19  "  Com.  v.  Edwards,  1  Ashmead,  46, 

Wend.  419, 1888;  per  contra,  Brown's  1823. 

25 


§  20.]  CRIMES.  [book  I. 

communitv.^  Under  this  head  it  has  been  held  indictable  to  cast 
And  80  of  ^  ^^^  body  into  a  river  without  the  rites  of  Christian 
public  sepulture ;'  to  be  guilty  of  eaves-dropping  ;*  to  knowingly 
and  inde-  sell  noxious  food  ;*  to  sell  a  wife  ;*  to  disinter  a  dead  body 
'**^^-  without  proper  authority  ;•  to  give  more  than  a  single 
vote  at  an  election  ;^  to  be  guilty  of  individual  offensive  drunken- 
ness,® or  notorious  lewdness,®  though  on  this  point  the  better  rule 
is  that,  to  make  the  offence  indictable,  it  must  be  such  as  to  shock  and 
insult,  not  an  individual,  but  the  community  ;^®  to  indulge  publicly 
in  profane  swearing,^^  or  in  loud  and  obscene  language,  so  as  to  draw 
together  a  crowd  in  a  thoroughfare,^*  though  the  offence  be  not  laid 
as  a  nuisance  ;^  and,  in  fine,  to  commit  any  act  which  from  its  nature 
must  scandalously  affect  the  morals  and  health  of  the  community.^^ 
§  20.  It  has  sometimes  been  said  that  Christianity  is  part  of  the 
Offences  common  law  of  the  land,**  and  from  this  it  has  been 
exciu-         argued  that  the  State  is  in  some  way  bound  to  punish  by 

aively  re-      ,      ,  ,  ...  ... 

11^10118  not  indictment  offences  against  Christianity.     Christianity, 
maictaoie.  luj^Joubtedly,  has  affected  the  common  law  in  the  United 

^  See  infra  generally,  ?|  1410  et  seq,  ^  Com.  v,  Silsbee,  9  Mass.  417, 1812. 

^  Kanavan's  Case,  1  Greenleaf,  226,  *  Smith  v.  State,  1  Hamph.   396, 

1821.    In/ra,iUS2a.    But  it  is  not  a  1839. 

misdemeanor  to  bum  a  dead  body,  *  State  v.  Moore,  1  Swan,  186, 1851 ; 

unless  so  done  as  to  cause  a  public  Brooks  v.  State,  2  Yerg.  482,  1831 ; 

nuisance,  or  in  order  to  prevent  the  State  v.  Rose,  32  Mo.  660, 1862.  Ir^ray 

coroner  from  holding  an  inquest    K.  2  1456. 

V,  Price,  12  Q.  B.  D.  247 ;  s.  o.  15  ^°  Infra,  |  1446.    State  v.  WaUer,  3 

Cox  C.  C.  389, 1884;  R.  v,  Stephenson,  Murphey,  229, 1819. 

13  Q.  B.  D.  331 ;  s.  C.  15  Cox  C.  C.  ^^  Infra,  H  144^-4;  State  v.  Kirby, 

679, 1884.  1  Murphey,  254, 1809 ;  State  v.  EUar,  1 

» State  V,  Williams,  2  Tenn.  108,  Dev.  267,  1827 ;  State  v.  Graham,  3 

1808 ;  Com.  v.  Lovett,  6  Penn.  L.  J.  Sneed,  134,  1855 ;  State  v.  Pepper,  68 

226, 1831.    See  infra,  {  1446.  N.  C.  259, 1873.    See  State  v.  Jones, 

♦  State  V.  Smith,  3  Hawks,  378, 1824 ;  9  Ind.  38, 1848. 

State  V.  Norton,  2  Ired.  40, 1841.  "  Infra,  {  1432 ;  State  v.  Appling, 

*  Or  a  girl  for  prostitution ;  R.  v,   25  Mo.  315, 1857. 

Delaval,  3  Burr.  1434, 1763.  "  Barker  v.  Com.,  19  Pa.  412, 1852 ; 

«  R.  V,  Lynn,  2  T.  R.  733 ;  8.  c.  1  Bell  v.  State,  1  Swan,  42, 1851. 

Leach,  497, 1788 ;  R.  v.  Vaim,  2  Den.  "  Resp.  v,  Teischer,  1  Dall.   335, 

C.  C.  325 ;  8.  C.  8  Eng.  L.  &  Eq.  596,  1788 ;  People  v.  Smith,  5  Cow.  258, 

1851 ;  R.  V,  Sharpe,  7  Cox  C.  C.  214 ;  1825.   E.  g.,  the  exhibition  of  an  ob^ 

s.  c.  40  Eng.  L.  &  Eq.  581,  1857;  scene  picture.    Com.  v.  Sharpless,  2 

Com.  V,  Cooley,  10  Pick.  37, 1830.    Or  S.  &  R.  91, 1815. 

to  sell  the  body  of  a  dead  convict  for  ^^  People  v,  Ruggles,  8  Johns.  290, 

dissection.    R.  v,  Cundick,  D.  &  R.  1811 ;  Updegraph  v.  Com.,  11  S.  &  R. 

N.  P.  C.  13, 1822.    See  infra,  i  1432  a,  394,  1824 ;  State  v.  Chandler,  2  Har- 
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States,  in  the  following  important  partioulars :  (1)  In  most  juris- 
dictions we  have  adopted  the  principles  of  the  canon  law  in  relation 
to  matrimony  and  to  succession.  The  rules  which  the  English 
ecclesiastical  courts  imposed  in  this  connection  we  have  in  a  large 
measure  accepted  as  binding  us;  and  in  several  States  we  have 
recognized  as  indictable  certain  offences,  such  as  adultery  and  for- 
nication, which  in  England  can  only  be  prosecuted  in  the  ecclesias- 
tical courts.^  (2)  We  have  also,  adopting  the  ethical  rules  of 
Christianity,  as  distinguished  from  those  of  heathendom,  made 
indictable  breaches  of  domestic  duty  which  were  not  criminally 
punishable  by  the  old  Roman  law.  (3)  Witnesses,  unless  they 
have  conscientious  scruples,  or  believe  another  form  of  oath  more 
binding,  are  sworn  as  a  rule  on  the  Christian  Bible.  But  beyond 
this  we  have  not  gone.  We  make  blasphemy  of  Christianity  indict- 
able ;  but  this  is  because  such  blasphemy  is  productive  of  a  breach 
of  the  public  peace,  and  not  because  it  is  an  offence  against  God. 
We  treat  a  disturbance  of  Christian  worship  as  indictable  when 
such  disturbance  amounts  to  a  private  assault  or  to  public  disorder  f 
but  we  give  the  same  protection  to  non-Christian  assemblies.^  And 
in  no  State  does  the  government  interfere  to  prosecute  offences  con- 
sisting of  a  denial  of  Christian  dogma,  or  a  rejection  of  Christian 
sanctions,*  Nor  in  any  State  is  Christianity  in  such  sense  part  of 
the  common  law  that  the  State  can  determine  what  are  the  dogmas 
of  Christianity.  That  which  is  part  of  the  common  law  can  be 
changed  by  statute ;  biit  as  the  dogmas  of  Christianity  are  beyond 
the  reach  of  statute,  we  must  hold  that  they  are  not  part  of  the 
common  law  of  the  land/ 

ring.568,1887;Vidalv.Girard,2How.  Richards,  38  Me.  879.1854;  CJom.  w. 

(U.8.)127, 198, 1844;  Pringlei;.  Nap-  Jeandell,  2  Grant,  (Pa.)  606,   1859; 

anee,  14  Can.  L.  J.  219, 1878.   But  see  Lindenmuller  v.  People,  83  Barb.  (N. 

Bloom  V.  Bichards,  2  Ohio,  387, 1853.  Y.)  548,  1861 ;  Board  of  Education  v, 

*  Grisham  v.  State,  2  Yerg.  589,  Minor,  23  Ohio,  211,  1872 ;  State  v. 
1831.    See  infra,  \\  1717, 1741.  Pepper,  68  N.  C.  259, 1373.    See  R. 

» State  t?.  Jasper,  4  Dev.  328,  1833 ;  v.  Carlile,  3  B.  &  Aid.  161,  1819 ;  R. 
Holt  V.  State,  1  Baxter,  192,  1873.  v.  Waddington,  1  B.  &  C.  26,  1822 ; 
See  infra,  \  1431,  and  cases  there  Story's  Misc.  Writings,  451 ;  2  Life  of 
cited.  Story,  431.    Jn/ra,  J  1431. 

'  »  See  infra,  \  1556.  '  R.  v,  Foote,  48  L.  T.  (K  S.)  733, 

*  Chapman  v,  Gillett,  2  Conn.  40,  1883,  cited  infra,  \\  1605,  1627 ;  13 
1816 ;  People  v.  Porter,  2  Park.  Cr.  Alb.  L.  J.  366 ;  20  Alb.  L.  J.  265, 
Eep.  14, 1823 ;  Com.  v.  Dupuy,  Bright.  285 ;  Sedgwick,  Stat.  &  Const.  Law, 
N.  P.  44,  1831 ;  Bloom  v,  Richards,  14,  and  cases  cited ;  Cooley,  Const. 
2    Ohio,    387,    1853 ;     Donahoe    v,   Lim.  (6th  ed.)  579.    See,  also,  Art.  XI. 
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§  21.  Offences  at  common  law  are  divided  into  three  heads : 
Offences  at  treasons,  felonies,  and  misdemeanors.  In  England,  under 
oammon     ^.j^^  head  of  treason  were  embraced,  first,  under  the  name 

law  are  '  ' 

treasons,  of  high  treason,  the  compassing  of  the  king's  death,  the 
andmiMie-  comforting  of  the  king's  enemies,  the  counterfeiting  of 
meanors.  ^^  privj  Seal,  the  forging  of  the  king's  coin,  and  the 
slaying  of  the  chancellor,  or  either  of  the  king's  justices ;  and 
secondly,  under  the  name  of  petit  treason,  such  offences  as  were 
imputable  in  private  life  to  the  same  principle  of  treachery  and 
disloyalty  as  led,  in  the  affairs  of  State,  to  the  compassing  the  sov- 
ereign's death ;  comprising  the  slaying,  by  a  wife,  of  her  lord  and 
husband,  and  by  an  ecclesiastic  of  his  ordinary.  In  this  country, 
however,  petit  treason  as  a  distinct  class  of  offences  is  no  longer 
recognized,  the  crimes  composing  it  having  sunk  into  a  place 
among  homicides ;  and  high  treason,  under  the  constitutions  both 
of  the  F'ederal  union  and  of  the  several  States,  is  limited  to  the 
levying  war  against  the  supreme  authority,  or  adhering .  to  its 
enemies,  giving  them  aid  and  comfort.^ 

§  22.  Felonies,  in  England,  as  distinguished  from  misdemeanors, 
Felonies  comprised  originally  every  species  of  crime  which  occa- 
inciude  sioned  the  forfeiture  of  lands  and  goods;  but  though 
subject  to  this  distinction,  originally  based  on  the  supposed  heinous- 
or  eiture.  ^^^  ^£  ^^  crime,  is  still  nominally  recognized,  its  con- 
tinuance, while  conducing  to  much  technical  difficulty,  is  produc- 
tive of  no  good,  and  its  abolition  is  only  a  question  of  time.*    At 

of  the  treaty  with  Tripoli  of  January  "  There  is  no  lawyer,"  says  Mr.  J 

3, 1797;  U.S.  Treaties  (ed.  of  1873),  S.  Mill,  "who   would  undertake    to 

p.  838 ;  viii.   U.  8.  Stat,   at   Large  tell  what  a  felony  is,  otherwise  than 

(Foreign  Treaties,  Peters'  ed.),  155 ;  by  enumerating  the  various  kinds  of 

yi.  Marten's  Bee.  de  Traits,  298.  offences  which  are  so  called." 

In  State  v.  Brooksbank,  6  Ired.  73,  In  most,  if  not  all,  of  the  United 

1945»  it  was  held  that  Sabbath-break-  States  the  word  felony  has,  either  by 

ing  is  not  an  offence  at  common  law.  statute  or  judicial  construction,  ac- 

But  this  can  only  be  true  as  to  such  quired  the  meaning  of  a  crime  punish- 

''  Sabbath-breaking "     as    does    not  able  by  death  or  imprisonment  in  a 

amount   to  a  uuisance.    See  contra,  State  prison.    State  v.  Felch,  58  N. 

State  V.  Parker,  91  N.  C.  650, 1884.  H.  1, 1876  ;  State  v.  Waller,  48  Ark. 

^  Infra,  U  1782  et  seq,  381, 1884 ;  State  v.  Lehr,  16  Mo.  App. 

'  See  Amos  on  Jurisprudence  (Lon-  491, 1885 ;  Baflferty  v.  State,  91  Tenn. 

don,  1872),  302;   Steph.  Crim.  Law,  655,  1891;   In  re  Sterens,  52  Kans. 

56,  57,  105-110;    Lyford  v,  Farrar,  56,  1893,  and  cases  cited;  People  v, 

31  N.  H.  314, 1855;  Shay  v.  People,  Hughes,  137  N.  Y.  29,  1893;  Benton 

22  N.  Y.  317, 1860.  v.  Com.,  89  Va.  570,  1893 ;  State  v. 
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oommon  law^  in  addition  to  the  crimes  more  strictly  coming  under 
the  head  of  treason,  the  chief^  if  not  the  only  felonies,  were  murder, 
manslaughter,  arson,  burglary,  robbery,  rape,  sodomy,  mayhem,  and 
larceny.  By  statutes,  however,  running  from  the  earliest  period, 
new  felonies  were,  from  time  to  time,  created ;  till  finally,  not  only 
almost  every  heinous  offence  against  person  or  property  was  in- 
cluded within  the  class,  but  it  was  held,  that  whenever  judgment 
of  life  or  member  was  affixed  by  statute  the  offence  to  which  it 
was  attached  became  felonious  by  implication,  though  the  word 
felony  was  not  used  in  the  statute.  In  this  country,  until  recently, 
the  common  law  classification  obtained;  the  principal  felonies  toeing 
received  as  they  originally  existed,  and  their  number  increased  as 
the  exigencies  of  society  prompted;^  though  in  the  federal  courts 
non-capital  offences  have  been  held  to  be  felonies  only  when  made 
so  by  statute  expressly  or  by  implication.*  In  several  of  the  States 
all  offences  subject  to  death  or  imprisonment  are  made  felonies;  all 
others  are  misdemeanors.'  In  some  States  the  distinction  is  abol- 
ished absolutely.  In  most  of  the  others  it  exists  only  so  far  as  to 
make  it  requisite,  in  indictments  for  felonies,  to  use  the  term 
"feloniously;"*  and  to  give  certain  privileges  as  to  challenges,  as  to 
joinder  of  counts,  and  as  to  seclusion  of  jury.  But  it  is  impossible 
not  to  be  amazed  afa  system  which  made  perjury  a  misdemeanor, 
and  larceny  a  felony;  which,  while  it  made  it  a  felony  to  steal  five 
shillings,  made  it  only  a  misdemeanor  to  conspire  to  rob  a  bank. 

§  22  a.  The  question  as  to  what  are  "infamous  crimes''  is  now  of 
interest  principally  because  of  the  clause  in  the  federal  constitu- 
tion which  provides  that  all  crimes  not  infamous  may  be  prose- 

Harr,  (W.  Va.)  17  8.  E.  Rep.  794,  Errors  and  Appeals,  that  the  term 

1893.    It  is  not  the  actual  sentence,  felony  was  not  known  to  the  laws  of 

bnt  the  possible  one,  that  determines  Louisiana,  was  an  unadyised  dictum^ 

the  grade  of  the  offence ;  People  v.  and  not  law.    State  v,  Bohfirischt,  12 

Hnghes,  supra;  and  accordingly  the  La.  An.  882, 1857. 

infliction  of  a  permissible  less  punish-  '  U.  S.  v.  Coppersmith,  1  Cr.  Law 

ment  will  not  reduce  the  offence  to  a  Mag.  741 ;  s.  c.  2  Flip.  546, 1880. 

misdemeanor.    State  v.  Melton,  117  '  See  State  v.  Smith,  82  Me.  869, 

Mo.  618, 1898.    No  crime  is  a  felony  1851;  People  v.  Park,  41  N.Y.21,1869; 

unless  it  was  such  at  common  law,  or  Randall  v.  Com.,  24  Gratt.  644, 1878 ; 

has  been  declared  such  by  statute.  Weinzorpflin  v.  State,  7  Blackf.  186, 

State  V.  Murphy,  17  R.  I.  698, 1892.  1844;  Nichols  v.  State,  85  Wis.  808, 

See  U.  8.  v.  Vigil,  (N.  Mex.)  84  Pac.  1874 ;  Ingram  v.  State,  7  Mo.  298, 1842. 

Rep.  630, 1898.  *  See  Whart.  Cr.  PI.  &  Pr.  {  260 ; 

>  In  Louisiana  it  has  been  held  that  and  see  Bruguier  v,  U.  S.,  1  Dak.  5, 

a  prior  ruling  of  the  late  Court  of  1867. 
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Guted  by  information.     At  common   law,  "infamy"  was  held  to 

is  that        such  a  moral  taint  on  the  perpetrator  as  was  supposed  to 

which  im-  •       i_  •     •  "x  x*  *±.  j   xi_ 

presses  a  require  his  mcapacitation  as  a  witness  and  the  suppres- 
2?^  sion  of  his  political  rights.^  Infamy,  in  this  sense,  in- 
cludes treason,  felony,  and  the  crimen  falsi;  and  a  con- 
spiracy to  commit  an  infamous  offence  partakes  of  the  character  of 
the  offence  at  which  it  is  aimed.  The  meaning  of  the  term  "  infa- 
mous offences"  under  the  federal  constitution  is  discussed  in  another 
work.* 

«  §  23.  Misdemeanors  comprise  at  common  law  all  of- 

meanon  fences,  lower  than  felonies,  which  may  be  the  subject  of 
oflSn^  indictment.  They  are  divided  into  two  classes :  first,  such 
fei^S*^^"*  as  are  mala  in  se,  or  penal  at  common  law;  and  secondly, 
such  as  are  mala  protdbitay  or  penal  by  statute. 
§  23  a.  In  all  jurisprudences  a  distinction  more  or  less  marked 
has  been  made  between  police  wrongs  and  criminal  wrongs.'  The 
^ ,.  ^  distinction  is  made  to  rest  sometimes  on  the  tribunal 
g£^-  having  jurisdiction  of  the  wrong:  wrongs  peculiarly  cog- 
guishedT'  nizable  by  police  courts  being  called  police  wrongs;  those 
from  crim-  peculiarly  cognizable  by  criminal  courts  of  record  being 
called  criminal  wrongs.  This  line,  however,  is  unsatis- 
factory, many  prosecutions  which  are  eminently  of  a  police  character 
involving  large  interests,  and  hence  made  subjects  of  prosecution  in 
our  highest  courts.  For  similar  reasons  we  must  reject  the  distinc- 
tion that  little  wrongs  are  police  wrongs,  and  great  wrongs  are 
criminal  wrongs;  since  there  are  many  criminal  wrongs  (e.  g,f  small 
larcenies)  which  are  little,  and  many  police  wrongs  (e.  g.y  such  as 
interfere  with  liberty  of  trade)  which  are  great.  Nor  can  we  accept 
as  entirely  adequate  the  tests  sometimes  given,  that  police  wrongs 
consist  of  threatened,  and  criminal  wrongs  of  consummated  injuries ; 
or  that  police  wrongs  consist  exclusively  in  disturbances  of  order, 
criminal  wrongs  in  violations  of  justice.  We  may  more  properly 
hold,  enlarging  the  last  distinction,  that  by  criminal  wrongs  the 
existence  of  the  State  is  assailed ;  by  police  wrongs,  only  the  admin- 
istration of  its  economical  structure :  the  first  attack  the  funda- 

^  See  Whart.  Or.  Ev.  J  863.  see  Oshkosh  v.  Schwartz,  65  Wis.  483, 

*  Whart  Cr.  PL  &  Pr.  J{  85  et  seq,  1882.    That  a  police  procedure  is  no 

See  U.  S.  V,  Field,  16  Fed.  Rep.  778,  bar  to  a  criminal  prosecution  for  the 

1888,  with  note.  same  oflTence,  see  Whart.  Cr.  PL  &  Pr. 

'  As  to  the  distinction  in  such  cases,  J  440. 
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mental  institutes  of  society,  the  latter  only  its  modes  of  operation  : 
the  first  concern  principle,  the  second  concern  procedure.  It  is  true 
that  the  two  classes  melt  undefinably  into  each  other,  as  is  the  case 
with  civil  and  criminal  wrongs,  and  that  an  offence,  which  in  one 
aspect  is  a  police  wrong,  is  a  criminal  wrong  in  another  aspect.^ 
But  that  there  is  a  distinction  in  ethics  there  can  be  no  question, 
the  one  case  involving,  the  other  not  involving,  a  moral  taint.  Nor 
can  we  refuse  to  admit  a  distinction  in  law.  Accessaries  in  criminal 
offences,  for  instance,  are  involved  in  the  guilt  of  principals ;  not 
so  accessaries  in  police  offences.^  It  is  not  indictable,  for  instance, 
to  buy  spirituous  liquors  illegally  sold ;'  nor  is  it  indictable  to  con- 
tract to  sell  such  liquor  in  the  gross  to  a  person  who  is  to  sell  it 
illegally  at  retail;*  nor  is  it  indictable  to  attempt  such  offences.* 
Police  offences,  we  may  further  notice,  have,  in  common  with  of- 
fences of  omission,  this  characteristic — that  they  are  usually  breaches 
of  affirmative  and  not  of  negative  commands.  The  police  law  says : 
"You  must  do  a  particular  thing."  The  offender,  either  designedly 
or  negligently,  omits  to  do  this  thing.  A  criminal  offence,  on  the 
other  hand,  is  a  breach  of  negative  command:  "Thou  shalt  not 
steal."  Police  offences,  also,  as  we  have  just  seen,  are  usually  not 
against  the  material  and  moral  element  in  the  law,  but  against  its 
formal  structure.  It  becomes,  therefore,  in  most  police  prosecutions, 
a  matter  immaterial  whether  evil  consequences  flow  from  the  de- 
fendant's disobedience,  and  whether,  if  they  do,  they  are  imputable 
to  the  defendant.  It  may  be  made  a  police  offence,  for  instance,  for 
a  man  to  permit  ice  to  accumulate  before  his  front  door  on  a  city 
street  If  so,  it  is  of  no  consequence  whether  an  injury  occurred 
thereby  to  individuals  traversing  the  street,  or  whether  the  offender 
was  cognizant  of  the  violation  of  law.  The  same  remarks  are  ap- 
plied by  a  recent  leading  German  jurist*  to  a  series  of  acts  made 
penal  by  the  German  Code,  such  as  the  possession  of  unstamped 
and  unverified  scales  and  measures;  and  the  storing  of  explosive 
compounds  in  places  forbidden  by  law.  Our  own  prosecutions  of 
persons  concerned  in  selling  intoxicating  liquors  may  be  placed  in 
the  same  cat^ory.'   We  do  not  inquire  whether  any  person  was 

'  Whart.  Cr.  PI.  &  Pr.  {{  806,  312,  *  Pulse  v.  State,  5   Humph.  108, 

440.  1844. 

»  Infra,  i  1629 ;  CJom.  v.  Willard,  22  *  Ir^ra,  i  177.    Hill  v.  State,  53  Ga. 

Pick.  476, 1889.  And  so  as  to  attempts,  125, 1874. 

infra,  j  177.  •  Merkel,  Kriminalistische  Abhand- 

'  Bifra,  a  177, 1529.  lungen,  i,  p.  97. 
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injured  by  the  sale  or  exposure  of  the  liquor.  We  do  not  inquire 
whether  the  person  charged  knew  that  the  liquor  was  intoxicating. 
These  questions  are  irrelevant.  Certain  acts  are  dangerous  to  the 
community,  and  these  acts  are  unconditionally  and  absolutely  for- 
bidden,  as  the  best  way  of  preventing  their  deleterious  results. 
Hence,  in  such  cases  we  have  simply  to  determine  whether  the  acts 
in  question  conflict  with  the  letter  of  the  law.^  We  must  at  the 
same  time  remember  that  there  are  other  offences  beside  those  ex- 
clusively of  a  police  character  which  are  punishable,  irrespective  of 
the  criminal  intention  of  the  offender.  It  is  within  the  power  of 
the  legislature  to  say  of  the  particular  acts  that  they  are  to  be  pro- 
hibited irrespective  of  the  intention  of  the  person  by  whom  they 
are  committed.^ 

§  24.  Misdemeanors  which  are  mala  prohibitay  and  which  become 
penal  by  statute,  may  consist,  not  only  of  acts  made  spe- 
wh^  pro-  cifically  indictable,  but  of  acts  enjoined  or  forbidden  by 
statute  ii^*^  statute,  though  by  such  statute  such  omission  or  oommis- 
indictabie  sion  is  not  made  the  subject  of  indictment.  If  a  statute 
dictmentis  prohibit  a  matter  of  public  grievance,  or  command  a 
by'^Tute.  i^atter  of  public  convenience,  all  acts  or  omissions  con- 
trary to  the  prohibition  or  command  of  the  statute,  being 
misdemeanors  at  cc»mmon  law,  are  punishable  by  indictment,  if  the 
statute  specify  no  other  mode  of  proceeding.'  Thus,  wherever  a 
duty  is  imposed  on  a  public  officer,  the  neglect  to  perform  it  is  a 
public  offence,  and  as  such  is  indictable.^    And  the  imposition  by 

^  See  Com.  v.  Wolf,  3  S.  &  R.  47,  Lenoir,  4  Hawks,  194,  1825;  State  v. 
1817.  Conscientious  religious  belief  Fletcher,  5  N.  H.  267,  1880 ;  State  ». 
that  another  day  is  the  Sabbath  is  no  Thompson,  2  Strob.  12,  1847 ;  Tate 
defence  to  an  indictment  for  Sabbath-  v.  State,  5  Blackf.  78,  1889 ;  State  v. 
breaking.  Spechtv.Com.,8Barr,  312,  Williams,  12  Ired.  172,1861;  People 
1848 ;  Scales  v.  State,  47  Ark.  476,  v,  Bogart,  8  Park.  Or.  Rep.  143,  1866 ; 
1886 ;  Parker  v.  State,  16  Lea,  (Tenn.)  Keller  v.  State,  11  Md.  626,  1867 ; 
476, 1886;  Com.  v.  Starr,  144  Mass.  State  v.  Sanford,  (N.  J.)  4  Grim.  Law 
359,  1887;  Leiberman  v.  State,  26  Mag.  221,  1883;  State  v.  Parker,  91 
Nebr.  464,  1889.  See  ir^ra,  {  1431 ;  N.  C.  650, 1884. 
and  also  JJ  88,  89.  *  Wilson  v.  Com.,  10  S.  &  R.  373, 

*  See  infra,  |  88.  1824 ;  Gearhart  v,  Dixon,  1  Barr,  224, 

•  2  Hawk.  P.  C.  c.  26,  s.  4;  R.  v.  1845.  For  proceedings  against  a  cor- 
Davis,  Sayers,  163, 1754 ;  R.  v,  Harris,  poration  see  t/i/rct,  §  91 ;  K  v.  Great 
4  T.  R.  202,  1791 ;  R.  v.  Sainsbury,  4  N.  &  E.  Ry.  Co.,  9  Q.  B.  316,  1846 ; 
T.  R.  451,  1791 ;  R.  v,  Gregory,  2  N.  People  v,  Corp.  of  Albany,  11  Wend. 
&  M.  478 ;  8.  c.  5  B.  &  Ad.  555, 1833 ;  539, 1834 ;  Whart.  Cr.  PI.  &  Pr.  ?J  109, 
R.  V.  Nott,  2  C.  B.  768,  1791 ;   State  r.   110,  220  et  seg, ;  6  Crim.  Law  Mag.  317. 
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statute  of  a  penalty  (unless  where  it  is  imposed,  as  in  tax  and  similar 
statutes,  as  a  mere  alternative)  in  itself  implies  a  prohibition.*  It 
is  otherwise,  however,  when  a  civil  action  is  made  by  statute  the 
specific  remedy.^ 

§  25.  Whenever  a  statute  creates  an  offence,  and  ex-  proideic^B 
pressly  provides  a  punishment,  the  statutory  provisions  ?*,  *^  P"^" 
must  be  followed  strictly  and  exactly,  and  only  the  statu-  be  strictly 

1^  ,      .       "       ,  •  foUowed. 

tory  penalty  can  be  imposed.* 

§  26.  Where  a  statute  attaches  a  police  penalty  to  that  which 
was  an  offence  at  common  law,  and  where  there  is  nothing  „ 

®    Newstatu- 

in  the  statute  to  show  that  the  statutory  remedy  is  to  be  tory  pon»i- 
exclusive,  either  the  remedy  by  statute  or  that  at  common  muiaUve" 
law  can  be  pursued.     And  if  the  statute  specify  a  mode  ^**^  J^™" 
of  proceeding  different  from  that  by  indictment,  then,  if 
the  matter  were  already  an  indictable  offence  at  common  law,  and 
the  statute  introduced  merely  a  different  mode  of  prosecution  and 
punishment,  the  remedy  is  cumulative,  and  the  prosecutor  has  the 
option  of  proceeding  either  by  indictment  at  common  law  or  by 
the  mode  pointed  out  by  the  statute.*     Thus,  where  the  charter  of 
a  turnpike  road  provided  a  particular  penalty  for  not  keeping  the 
road  in  repair,  negligence  in  this  respect  followed  by  injury  was 
held  indictable  at  common  law.*     But  w^here  the  statute  prescribes 

*  Bensley  v.  Bignold,  5  B.  &  Aid.  Mo.  631,  1880.    See  Whart.  Cr.  PI.  & 
335,  1822.    But  if  no  penalty  is  at-  Pr.  U  232-281,  and  caaes  cited, 
tached  to  a  forbidden  act,  it  cannot  be  »  Turnpike    Road    v.    People,    16 
punished  as  a  misdemeanor.    State  v.  Wend.  267, 1836. 

Gaunt,  13  Oreg.  116, 1886.  Where  a  statute  prohibits  an  act 

*  See  U.  S.  V,  Brown,  Deady,  666,  which  was  before  lawful,  and  enforces 
•  1869 ;  Keith  v.  Tuttle,   28  Me.  326,   the  prohibition  with  a  penalty,  and  a 

1848 ;  Woodward  v.  Squires,  39  Iowa,  succeeding   statute  (R.  v,  Boyall,  2 

435, 1874.  Burr.  832,  1769),  or  the  same  statute, 

*  R.  V.  Wright,  1  Burr.  643,  1768;  in  a  subsequent  substantive  clause,  de- 
People  V,  Stevens,  13  Wend.  341, 1836 ;  scribes  a  mode  of  proceeding  for  the 
People  v.  Hislop,  77  N.  Y.  331,  1879.  penalty  different  from  that  by  indict- 
^flf^  ii  28,  30.  ment,  the  prosecutor  may,  notwith- 

*  2  Hale,  191 ;  1  Saund.  196,  n.  (4) ;  standing,  proceed  by  indictment  upon 
R.  V.  Dickenson,  1  Saund.  136,  1679;  the  prohibitory  clause,  as  for  a  misde- 
R.  r.  Wigg,  2  Ld.  Raym.  1163;  s.  c.  meaner  at  common  law;  or  he  may 
2  Salk.  460,  1706 ;  R.  v,  Robinson,  2  proceed  in  the  manner  pointed  out  by 
Burr.  799,  1769 ;  R.  v.  Balme,  2  Cowp.  the  statute,  at  his  option ;  2  Hale,  171 ; 
648, 1777 ;  R.  v.  Carlile,  3  B.  &  Aid.  R.  v,  Wright,  1  Burr.  643,  1768 ;  and 
161, 1819;  State  v,  Evans,  7  Gill  &  J.  see  R.  v.  Jones,  2  Str.  1146,  1741 ;  R. 
290,  1835;  Moore  v.  State;  9  Yerg.  v,  Harris,  4  T.  R.  202,  1791;  Whart. 
363, 1836;  con^a.  State  v.  Boogher,  71  Cr.  PI.  &  Pr.  §{  232,  281;  but  if  the 
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a  penalty  which  in  its  terms  is  exclusive,  then  no  subsequent  penalty 
can  be  imposed.* 

§  27.  Questions  frequently  arise  whether  a  particular  offence  is 
Offences  divisible;  in  other  words,  whether  it  is  susceptible  of 
blo-^fTrb  ^^^S  divided  into  two  or  more  offences,  each  to  be  open 
diacharg-  to  a  separate  prosecution.'  The  first  line  of  cases  of  this 
vating  in-  class  wc  have  to  notice  is  where  one  offence  is  an  ingre- 
"•l^"-  dient  in  another,  an  assault  in  assaalt  and  battery,  man- 
slaughter  in  murder,  and  larceny  in  burglary.  Several  of  such 
concentric  layers  may  successively  exist.  Thus  we  may  take  the 
case  of  an  assault,  enveloped  by  a  battery,  and  this  by  manslaugh- 
ter, and  this  by  murder.  Add  the  blow  to  the  assault,  and  it  be- 
comes assault  and  battery.  Add  a  killing  to  the  assault  and  bat- 
tery, and  it  becomes  manslaughter.  Add  malice  aforethought  to 
manslaughter,  and  it  becomes  murder.  Or,  to  take  the  converse, 
strip  from  murder  the  malice  aforethought,  and  it  becomes  man- 
slaughter.    Strip  from  manslaughter  the  death  of  the  party  as- 

manner  of  proceeding  for  the  penalty  the  indictment  and  sentence  must  pur- 
be  contained  in  the  same  clause  which  sue  the  act.  It  has  even  heen  held, 
prohihitB  the  act,  the  mode  of  pro-  that  when  an  act  of  assembly  gave  a 
ceeding  given  by  the  statute  must  be  penalty  to  the  party  injured  by  the 
pursued  and  no  other ;  for  the  express  extorsive  and  corrupt  conduct  of  a 
mention  of  any  other  mode  of  pro-  magistrate,  to  be  recovered  by  a  civil 
ceeding  impliedly  excludes  that  of  suit,  the  offence  ceased  to  be  indictable 
indictment.  R.  v.  Buck,  2  Str.  679,^  at  common  law.  Com.  v.  Evans,  13  S. 
1726 ;  R.  V.  Robinson,  2  Burr.  799, 1759.  &  R.  426,  1826.  But  the  act  in  ques- 
In  Pennsylvania  it  is  provided  that  tion  seems  to  apply  only  when  a  spe- 
"  in  all  cases  where  a  remedy  is  pro-  cific  mode  of  procedure  is  directed  by 
vided,  or  a  duty  enjoined,  or  anything  statute ;  for  when  a  new  penalty  is 
directed  to  be  done  by  any  act  or  acts  attached  to  a  common  law  offence,  the 
of  assembly  of  this  commonwealth,  indictment  may  still  be  at  common 
the  directions  of  the  said  acts  shall  be  law,  though  in  case  of  conviction  none 
strictly  pursued,  and  no  penalty  shall  but  the  statutory  punishment  can  be 
be  inflicted,  or  anything  done  agree-  inflicted.  White  v,  CJom.,  6  Binn.  179, 
ably  to  the  provisions  of  the  common  1813 ;  Com.  v.  Church,  1  Barr,  105, 
law,  in  such  cases,  further  than  shall  1845 ;  Com.  v.  Van  Sickle,  Bright  N. 
be  necessary  for  carrying  such  act  or  P.  69,  1845.  See  Whart.  Cr.  PI.  &  Pr. 
acts  into  effect."    Actof  21st  of  March,   §232. 

1806,  sect.  xiii. ;  4  Smith's  Laws,  332 ;  >  Whart.  Cr.  PI.  &  Pr.  i  455  a. 
Whart.  Cr.  PI.  &  Pr.  i  232.  It  has  '  Theft  committed  in  connection 
been  held  by  the  courts,  in  conformity  with  a  burglary  may  be  treated  as  a 
with  this  act,  that  wherever  a  mode  of  distinct  crime,  and  a  separate  prosecu- 
procedure  is  attached  to  a  specific  of-  tion  may  be  maintained  for  each  of- 
fence by  any  act  of  assembly,  the  fence.  Smith  v.  State,  22  Tex.  App. 
common  law  remedy  is  abrogated,  and  350, 1886. 
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saulted,  and  the  offence  becomes  assault  and  battery.  Negative 
the  battery,  and  the  case  is  one  of  assault.  Now  this  rejecting  of 
successive  aggravations  is  a  function  open  to  juries  in  all  cases 
where  there  is  presented  to  them  one  offence  in  which  another  is 
inclosed.  The  jury  may  acquit  of  murder  and  convict  of  man- 
slaughter ;  or,  as  the  practice  is,  convict  of  manslaughter,  which 
operates  as  an  acquittal  of  murder.^  Or  the  jury,  on  the  same 
prosecution,  may  convict  of  the  assault,  and  thereby  acquit  of  the 
manslaughter  and  the  murder.  No  question  has  ever  been  made 
as  to  this  right  on  the  part  of  the  jury  ;*  and  it  is  settled  by  a  great 
preponderance  of  authority  that  a  conviction  of  the  minor  offence, 
on  an  indictment  which  would  have  sustained  a  conviction  of  the 
major,  is  an  acquittal  of  the  major.*  It  has,  however,  been  much 
contested  whether  the  prosecution,  by  dropping  the  major  offence, 
when  such  offence  is  a  felony,  can  proceed  for  the  minor  offence. 
At  common  law  it  has  frequently  been  held,  that  if  on  trial  a  mis- 
demeanor (c.  g,f  assault)  turns  out  to  be  a  felony  (c.  ^.,  robbery), 
then,  on  the  ground  that  the  misdemeanor  is  extinguished  by  being 
merged  in  the  felony,  the  defendant  must  be  acquitted  of  the  felony.* 
A  more  rational  doctrine,  however,  has  been  established  by  statutes, 
and  in  some  jurisdictions  by  common  law,  to  the  effect  that  the 
prosecution  may  in  such  cases  waive  the  felony,  and  prosecute  only 
for  the  constituent  misdemeanor,  supposing  the  misdemeanor  be 
proved-* 

No  matter  how  long  a  time  an  offence  may  take  in  its  perpetra- 
tion, it  continues  but  one  offence.     An  explosive  package,  .^.  ^    ,. 
for  instance,  may  be  sent  from  Maine  to  California,  and  vereity  as 
may  take  weeks  in  the  transit,  but  the  transmission  is  a 

*  See  WTiart.  Cr  PL  &  Pr.  ?  465.        rape,  see  infra,  J  676.     See  State  v. 

'  That   under   an    indictment   for  Burk,  89  Mo.  636, 1886. 
murder  there  can  be  a  conviction  of      '  See  Whart.  Cr.  PL  &  Pr.  §  464. 
manslaughter,  see  tn/ra,  §  542 ;   that       *  Ibid.    Infraj  {J  576,  641  a,  1344. 
under   burglary,    including    larceny,       *  See  Whart.  Cr.  PL  &  Pr.  §§  468 
there  can  be  a  conviction  of  larceny,  -476.    As  to  merger,  see  infra,  §  27  a. 
see  infra,  |  819 ;  that  under  robbery  But  the  averments  of  the  indictment 
there  can  be  a  conviction  of  larceny,  should  include  the  less  offence.  People 
see  infra,  |  858 ;  that  under  felonious  v.  Adams,  52  Mich.  24,  1883 ;  State  v. 
assault  there  can  be  a  conviction  of  Yanta,  71  Wis.  669, 1888.    And  if  the 
assault,  see  infra,  |J  576,  641  a ;  that  offence  charged  is  not  a  crime  under 
under  adultery  there  can  be  a  convic-  the  law,  there  can  be  no  conviction  of 
tion  of  fornication,  see  ir^ra,  i  1737.  a  less  offence,  though  properly  pleaded. 
Whether  there  can  be  a  conviction  of  State  v,  Ryan,  15  Oreg.  572, 1888. 
a  minor  offence  on  an  indictment  for 
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single  act.  DiflScult  questions,  indeed,  may  arise,  to  be  hereafter 
noticed,*  when  gas  or  liquor  is  tapped  by  a  pipe  through  which 
there  is  a  continuous  passage  for  days.  But  whatever  may  be  the 
conclusion  as  to  such  cases,  it  is  settled  that  nuisances,  when  dis- 
tinct impulses  are  given  at  intermittent  successive  times,  may  be 
the  object  of  successive  prosecutions.'  The  distinction  is  this: 
when  the  impulse  is  single  but  one  indictment  lies,  no  matter  how 
long  the  action  may  continue.  If  successive  impulses  are  separately 
given,  even  though  all  unite  in  swelling  a  common  stream  of  action, 
separate  indictments  lie." 

An  offence  which  is  continued  through  a  series  of  jurisdictions 
may  be  prosecuted  in  any  one  of  them.* 
vereity  as        An  offcncc,  also,  is  capable  of  division  by  being  directed 

^  ^^'  to  a  plurality  of  objects.  It  has  been  said,  indeed,  that 
veraity  as  ^  strike  A.  and  B.  at  one  blow  is  but  one  offence.*  But 
to  object,  though  this  may  be  sustained  in  cases  in  which  there  was 
no  intention  to  strike  more  than  one  blow,  it  is  otherwise  when  two 
homicides,  of  distinct  grades,  are  consummated  by  one  act,  or  when 
there  is  an  intention  to  kill  two  persons.'  And  so  the  stealing 
simultaneously  of  the  goods  of  two  persons  is  divisible.' 

An  offence  may  have  several  aspects  :  e,  g.,  it  may  be  a  larceny, 

or  it  may  be  an  official  embezzlement.     If  an  offence  of 

vereity  as    this  class  can  be  described  in  its  several  phases  in  one 

aspec  .  jn^jictjnent,  then,  as  a  rule,  it  is  not  divisible ;  if  it  cannot 
be  so  described,  then  it  may  be  indicted  in  either  aspect.  There 
are  cases,  however,  to  be  elsewhere  discussed,®  in  which  the  State, 
by  selecting  one  of  these  aspects  to  prosecute,  is  precluded  from 
afterward  prosecuting  the  other. 

An  offence,  in  the  last  place,  may  have  several  actors,  who  may 
be  jointly  indicted,  but  as  to  whom  verdict  and  judgment  are  to 

*  Infra,  i  931.  Whart.  Cr.  PL  &  2  Cowp.  640 ;  s.  c.  1  Smith  L.  C.  711, 
Pr.  i  474.  (8th  Eng.  ed.)  1079,  (8th  Am.  ed.)  1777 ; 

»  Whart.  Cr.  PI.  &  Pr.  i  475.  Frietleborn  v.  Com.,  113  Pa.  242 ;  s.  c. 

*  The  test  is  whether  the  individual  57  Am.  Rep.  464,  1886. 

acts  are  prohibited,  or  the  course  of      *  Whart.  Cr.  PI.  &  Pr.  J  473 ;  and 

action  which  they  constitute.     If  the  see,   as    to    conflicting  jurisdictions, 

former,  then  each  act  is  punishable  in/ray  H  287-291, 
separately.    R.  v.  Scott,  4  B.  &  S.  368,       *  Whart.  Cr.  PL  &  Pr.  i  469. 
1863;  In  re  Hartley,  31  L.  J.  M.  C.       «  Whart.  Cr.  PL  &  Pr.  H  254,  468. 
232, 1862 ;  Ex  parte  Real,  L.  R.  3  Q.  B.       '  Whart.  Cr.  PL  &  Pr.  U  252, 470. 
387,  1868.    If  the  latter,  there  can  be       *  Whart.  Cr.  PL  &  Pr.  J  471. 
but  one  penalty.    Crepps  v.  Durden, 
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be  several.*     Any  one  of  these,  as  a  rule,  may  be  acquitted  or 
convicted  independently  of  the  others;  though,  in  cases  ,. 

of  conspiracy  and  riot,  one  party  alone  cannot  be  convicted  yersity  of 
nnless,  in  conspiracy,  there  is  at  least  one  co-conspirator 
to  unite  in  constituting  the  offence,  or,  in  riot,  at  least  two  co-rioters. 
§  27  a.  Merger  is  said  to  exist  when  a  lesser  offence  is  absorbed 
in  a  greater,  but  in  criminal  practice  the  only  cases  in  ^^^z^j,  i„ 
which  such  absorption  is  claimed  to  be  operative  is  when  abeorption 

of  IfiflAfil*  111 

a  misdemeanor  is  an  ingredient  of  a  felony,  in  which  case  greater 
the  older  authorities  maintain  that  the  trial  must  be  exclu-  ^  ®^^' 
sively  for  the  felony,  and  that  the  defendant  cannot,  under  an  in- 
dictment for  felony,  be  convicted  of  misdemeanor.'  The  reason 
alleged  for  this  is  that  in  those  days  the  incidents  of  a  trial  for 
felonv  were  so  different  from  those  of  a  trial  for  misdemeanor  that 
it  was  not  right  to  invest  the  prosecution  with  the  power  of  inter- 
changing them  at  its  caprice.  A  party  charged  with  felony,  for 
instance,  was  not  entitled  to  counsel,  and  his  right  of  challenge  and 
his  right  to  a  copy  of  the  indictment  were  restricted.  If  there 
were  no  merger — if,  on  the  one  side,  the  defendant,  on  proof  of  the 
felony  on  an  indictment  for  misdemeanor,  could  be  convicted  of 
the  misdemeanor  charged ;  or  if,  on  the  other  side,  on  disproof  of 
the  felony  on  an  indictment  for  the  felony  he  could  be  convicted 
of  the  constituent  misdemeanor,  this  would  do  away  with  the  dis- 
tinction between  felonies  and  misdemeanors,  as  above  stated.  This 
distinction,  however,  the  courts  could  not  do  away  with,  and  the 
only  way  to  avoid  this  was  to  preserve  the  line  of  demarcation 
between  felonies  and  misdemeanors  intact.  This  they  did  by 
determining  (1)  that  there  could  be  no  conviction  of  a  misdemeanor 
on  an  indictment  for  a  felony,  for  this  would  be  to  deprive  the 
defendant  of  privileges  to  which  he  would  be  entitled  if  the  in- 
dictment was  for  a  misdemeanor ;  and  (2)  that  if  the  offence  charged 
^as  a  misdemeanor,  and  the  offence  proved  turned  out  to  be  a 
felony,  then  there  must  be  an  acquittal,  which  would  not  bar  an 
indictment  for  felony,  on  the  trial  of  which  the  defendant  would  be 
put  under  due  restrictions  as  to  counsel  and  other  privileges.  As 
will  be  hereafter  seen,*  since  the  abolition  of  these  distinctions  be- 
tween felony  and  misdemeanor,  the  doctrine  of  merger,  above  stated, 
has  no  reasonable  basis  on  which  to  rest.     The  consequence  is  that 

'  Whart.  Cr.  PI.  &  Pr.  J?  306-312.         '  See  Whart.  Cr.  PI.  &  Pr.  i  464. 
»  Whart.  Cr.  PI.  &  Pr.  §J  305-312.      Infra,  H  395,  676,  641  a,  1343. 

*  Infra,  H  676,  641  a,  1343. 
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a  defendant  charged  with  an  assault  is  no  longer,  as  a  rule,  held  to 
be  entitled  to  an  acquittal  because  the  assault  is  part  of  a  felony ; 
while  by  statute,  if  not  by  judicial  construction,  there  are  now  no 
jurisdictions  in  which  a  defendant,  on  an  indictment  for  felony, 
cannot  be  acquitted  of  the  felony,  and  convicted  of  the  constituent 
misdemeanor,  if  duly  pleaded.  If,  however,  there  is  no  constituent 
misdemeanor  duly  pleaded,  thep  the  defendant,  if  acquitted  of  the 
felony,  cannot  be  convicted  of  a  misdemeanor  proved  on  the  trial, 
but  not  averred  in  the  indictment. 

§  28.  The  proposition  that  penal  statutes  are  to  be  strictly  con- 
Penal  fltat-  strued  is  to  be  applied  not  to  the  merely  remedial,  but 
utestobe    only  to   the   restrictive  and   punitive   clauses   in  penal 

consfcrued  .  *  ,  . 

favorably  Statutes.  A  statute  operates  to  enlarge  or  to  restrain 
^^^  '  liberty :  when  the  former,  it  is  to  be  largely  construed ; 
when  the  latter,  cautiously  and  strictly.  This  is  a  maxim  of  the 
Roman  law,  which,  though  foreign  to  the  notion  of  the  old  English 
common  law,  that  crime  is  to  be  avenged  in  kind  and  in  full 
measure,  was  at  an  early  period  adopted  by  English  jurists.*  In 
construing  such  statutes,  however,  we  are  to  look  for  their  reason- 
able sense,  and  if  this  is  clearly  ascertained  it  must  be  applied, 
though  a  narrower  sense  is  possible.^     The  courts  are,  on  the  one 

^  L.  42,  D.  de  poen.  (48. 19.)   Inter-  in  Kentucky ;  Com.  v,  Davis,  12  Bush, 

pretatione  legum  poenae  molliendae  240,  1876. 

sunt  potius,  quam  asperandae.  L.  155,       ^  U.  S.  v.  Jones,  3  Wash.  C.  C.  R. 

i  2.  D.  de  reg.  iur.  (50.  17.)  In  poena-  209, 1813 ;  U.  S.  v.  Staats,  8  How.  41, 

libus  causis  benignius  interpretandum  1850  ;  Cummings  v,  Missouri,  4  Wall, 

est.  cap.  49.  de  reg.  iur.  in  VI.  (5. 13.)  277,  1866 ;  U.  S.  v.  Hartwell,  6  Wall. 

In  poenis  benignior  est  interpretatio  385,  1867 ;  Brovni  v.  Com.,  8  Mass.  59, 

facienda.    See,  also,  1  Bl.  Com.  86, 87 ;  1811 ;  Ream  v.  Com.,  3  S.  &  R.  207, 

Bac.  Abr.  Stat.  i.  7,  9 ;  Andrews  v,  U.  1817  ;  Angel  v .  Com.,  2  Va.  Cas.  228, 

S.,  2  Story,  202,  1842 ;  U.  S.  v.  Rags-  1820 ;  State  v.  Taylor,  2  McCord,  483, 

dale,   Hempst.    497,    1847;    Com.   v.  1823;   Com.  v.  Whitmarsh,  4  Pick. 

Martin,  17  Mass.  359,  1821 ;  State  v.  233, 1826 ;  People  v.  Mather,  4  Wend. 

Stephenson,  2  Bailey,  334, 1831 ;  War-  229, 1830 ;  Thomas  v.  Com.,  2  Leigh, 

ner  v.  Com.,  1  Barr.  154.  1845 ;  Car-  741,  1830 ;  People  v,  Hennessey,  15 

penter  v.  People,  8  Barb.  603,  1850;  Wend.  147,   1836;  Com.  v.  King,  1 

Randolph  v.  State,  9  Texas,  521, 1853 ;  Whart.  448,  1836  ;  State  v.  Girkin,  1 

State  V.  Jaeger,  63  Mo.  403,   1876 ;  Ired.  121,  1840 ;  Stone  v.  State,  Spen- 

Bucher  v.  Com.,  103  Pa.  528,  1883.  cer,  401,  1845 ;  Hodgman  v.  People, 

Contra,  under  New  York  Penal  Code  4  Denio,  235,  1847 ;  State  v.  Smith,  32 

of  1882;  under  the  California  Code;  Me.   369,   1851;  State  v.  Fearson,  2 

Ex  parte  Gutierrez,  45  Cal.  429,  1873;  Md.  310,  1852  ;  State  v.  Keith,  63  N. 

People  V.  Soto,  49  Cal.  67,  1874 ;  and  C.   140,   1869.    This  qualification   is 
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hand,  to  refuse  to  ^'  extend  the  punishment  to  cases  which  are  not 
clearly  embraced ''  in  the  statutes ;  on  the  other  hand,  to  refuse 
"  by  any  mere  verbal  nicety,  forced  construction,  or  equitable  inter- 
pretation, to  exonerate  parties  plainly  within  their  scope."  ^  At 
the  same  time,  in  matters  of  reasonable  doubt,  this  doubt  is  to  tell 
in  favor  of  liberty  and  life.^ 

§  29.  A  law  cannot  impose  a  penalty  on  acts  committed  before 
its  enactment.^     When  a  punishment  is  inflicted  at  com- 
mon law,  then  the  case  is  brought  within  the  principle  tive§t^ 
just  stated  by  the  assumption  that  the  case  obviously  «toj.inop- 
fells  within  a  general  category  to  which  the  law  attaches 
indictability.     It  may  be  said,  for  instance,  "All  malicious  mischief 
is  indictable.     This  offence  (although  enumerated  in  no  statute,  and 
never  in  the  concrete  the  subject  of  prior  adjudication)  is  malicious 
mischief.     Therefore  this  offence  is  indictable."     Strike  out  "  mali- 
cious mischief"  and  insert  "nuisance,"  and  the  same  conclusion  is 
reached.     It  is  no  reply  to  this  reasoning  that  we  have,  by  this 
process,  judge-made  law,  which  is  ex  post  facto.^    Supposing  the 

common  to  all  systems  of  juriapru-  1883 ;  Bradley  v.  People,  8  Colo.  699, 

dence.    Thus  the  Eoman  law  :  1885.    The  main  pomt,  as  in  all  statu- 

L.  6, 1 1.  D.  de  verb,  signif.  (50.  16.)  tory  construction,  is  not  to  defeat  the 

Verbum :  ex  legibus,  sic  accipiendum  intention  of  the  legislature, 

est,  tarn  ex  legum  sententia  quam  ex  '  Qaoties  de  delicto  queareitur,  pla- 

▼erbis.    L.  3.  D.  de  L.    Pomp,    de  cuit,  non  eam  poenam  subire  quern 

parric.     (48.  9.)    Sed  sciendum  est,  debere,  quam  conditio  eius  admittit  eo 

lege  Pompeia  de  consobrino  compre-  tempore,  quo  sententia  de  eo  fertur, 

hendi,  sed  non  etiam  eos  pariter  com-  sed  eam,  quam  sustineret,  si  eo  tem- 

plecti,  qui  pari  proprioreve  gradu  sunt,  pore  esset  sententiam  passus,  quum 

Sed  et  novercae  et  sponsae  pereonae  deliquisset.    L.  7.  C.  de  legg.  (1. 14) 

omiasae  sunt,  sententia  tamen  legis  L.  65.  C.  de  decur.  (10.  31.)    Not.  22. 

continentur.    L.  1.  2  13.  D.  ad  SO.  c.  1.  cap.  2. 13.    X.  de  constitt.  (1. 2.) 

Turpill.  (48. 16.)    .    .    .    verum  hunc,  can.  3.    Can.  32.  qu.  4.    This  is  pre- 

qui  hoc  mlnisterio  usus  est  ad  man-  scribed  in  the  constitution  of  the  U. 

dandam  accusatVonem,  non  ex  verbis,  S.,  Art.  I.  i  9,  cl.  3.    Art.  I.  §  10,  cl.  1. 

sed  ex  sententia  Senatus-consulti  pu-  But  a  test  oath   may  under  cer- 

niri,  Papinianus  respondit.  Quintilian.  tain  circumstances  be  constitutional. 

Declam.  331.  Wooley  v,  Watkins,    2   Idaho,   555, 

*  Sedgwick,  Stat.    Law,    282,    ap-  1889  ;  Shepherd  v,  Grimmett,  2  Idaho, 

proved  in  Atty.-Gen.  t?.  Sillem,  2  H.  &  1123,   1892.     But   see    Cummings   v, 

C.  430,  631,  648, 1863.  Missouri,  4  Wall.  277,  1866  ;  Ex  parte 

» U.  S.  V,  Sheldon.  2  Wheat.  119,  Garland,  4  Wall.  333,  1866 ;  Wash- 

1817;  U.  S.  V.  Wiltberger,  5  Wheat,  ington  v.  State,  75  Ala.  582,  1884. 

76, 1820;  U.  S.  v,  Morris,  U  Pet.  464,  *  See  supra,  ^  14,   15  a;  infra,  i 

1840;  U.  S.  V.  Clayton,  2|Dill.  219,  255. 
1871 ;  Hawkins  V.  People,  106  III.  628, 
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minor  premise  be  correct,  the  objection  just  stated  could  not  prevail 
without  being  equally  destructive  to  most  prosecutions  for  offences 
prohibited  by  statute  under  a  nomen  genercUismnum,  In  most  of 
our  statutes,  for  instance,  neither  murder,  burglary,  nor  assault  is  so 
described  as  to  leave  nothing  remaining  to  the  court  by  way  of  ex- 
planation or  application.  At  the  same  time,  if  the  offence  charged 
is  not  one  which  by  ordinary  and  natural  construction  falls  within 
a  prohibited  class,  it  is  far  better  that  the  criminal  should  escape, 
than  that  by  a  forced  and  unnatural  construction  the  offence  should 
be  held  indictable.  So  far  as  concerns  statutes,  the  rule  is  rigor- 
ously applied,  and  is  fortified  by  the  constitutional  provision  that 
no  statute  shall  have  an  ex  post  facto  operation.  And  this  clause 
has  been  interpreted  as  meaning  that  no  person  is  to  be  subjected 
by  statute  either  to  a  penalty  for  an  act  which  at  the  time  of  itd 
commission  was  not  the  object  of  prosecution,^  or  to  a  penalty 
higher  than  was  attached  to  such  act  at  the  time  of  its  commission.' 
§  30.  While  acts  imposing  severer  penalties  cannot  be  applied 
retrospectively,  doubtful  questions  as  to  what  is  a  severer  penalty 
are  to  be  determined  in  favor  of  the  accused;^  but,  as  a  general 
rule,  changes  in  a  punishment  subsequent  to  the  commission  of  an 

1  In  re  Murphy,  1  Wool.  141.  1867.  »  State  v.  Willis,  66  Mo.  131, 1877  ; 

'  Or  that  in  any  way  altera  the  posi-  People  v.  McNulty,  93Cal.  427. 

tion  of  the  defendant  to  his  disadvan-  A  statute  which  negatives  a  matter 

tage.    Const.  U.  S.  art.  1,  H  9,  10;  2  of  defence  formerly  admissible  is  ex 

Story,  Const,  i  1345;  Cooley,  Const,  posi  /ado;  Lindzey  v.  State,  65  Miss. 

Lim.  (6th  ed.)  318  et  seq. ;  In  re  Chin  542,  1888 ;  so  is  one  that  reduces  the 

A  On,  18  Fed.  Rep.  506,  1883 ;  Com.  credit  on  fine  and  costs  allowed  a  con- 

V.  Lewis,  6  Binn.  266,  1814 ;  Com.  v,  vict  by  his  daily  labor ;  In  re  Hunt, 

Beigart,  14  S.  &  R.  216,  1826 ;  Com.  28  Tex.  App.  361,  1890;  one  divesting 

V.  Phillips,  11  Pick.  28,  1831 ;  Myers  the  jury    of  discretion ;    Marion    v. 

V.  Com.,  2  W.  &  S.  60,  1841 ;  Rand  v.  State,  16  Nebr.  349, 1884  ;  and  one  im- 

Com.,   9  Gratt.  738,    1852;   State  v.  posing  a  penalty  for  non-payment  of 

Hays,  52  Mo.  578,  1873;  Garvey  v.  taxes  then  due;  Gager  v.  Prout,   48 

People,  6  Colo.  569;  s.  c.  45  Am.  Ohio,  89,   1891.     It    has  been   held 

Rep.  531,  1883.    See  &  parte  G&ryejj  that  a  law  changing  the  place  of  im- 

7  Colo.  384 ;  s.  c.  49  Am.  Rep.  350,  prisonment  from  a  county  to  a  State 

1884.      And    see,    as    to    procedure,  prison  was  not  ex  post  facto ;  In  re 

Perry  v.  Com.,  3  Gratt.  632,  1846.  Tyson,  13  Colo.  482,   1889 ;  but  the 

According  to  C.  J.  Marahall,  an  ex  authority    of  the    federal    courts    is 

post  facto  law  is  one  **  which  renders  against  this    ruling.    In  re  Medley, 
an  act  punishable  in  a  manner  not  134  U.  S.  160^  1890 ;  In  re  Savage, 

punishable  when  it  was  committed."  134  U.  S.  176,  1890.    See  People  v. 

Fletcher  v.  Peck,  6  Cranch,  167,  1810.  McNulty,  93  Cal.  427,  1892. 
This  is  adopted  in  1  Kent  Com.  409. 
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offence,  not  consisting  in  a  lessening  of  the  prior  penalty  or  some 
severable  portion  thereof,  have   no   application  to   such  ^^^ 
offence.^     It   is   otherwise  with   statutes   mitigating   the  to  acts  im- 
prior  penalty,  which  statutes  are  not  unconstitutional  in  severer 
respect  to  acts  committed  prior  to  their  passage.^  penalty. 

Hence,  where  the  punishments  are  capable  of  actual  measure- 
ment, a  milder  recent  statute  in  force  at  the  time  of  trial  supersedes, 
so  far  as  concerns  the  penalty,  a  prior  statute  under  which  the 
offence  was  committed.*    Should  it  happen  that  between  a  severer 

*  ELartang  v.  People,  22  N.  Y.  96,  are  clearly  in  mitigation.    So  is  one 

1860 ;  Shepherd  v.  People,  25  N.  Y.  that  renders  it  impossible  to  convict 

406, 1862 ;  Kackler  v.  People,  5  Park,  the  defendant  of  the  degree  of  crime 

Cr.  Bep.  212, 1862 ;  Ratzky  v.  People,  to  which  he  was  liable  before  its  pas- 

29  N.  Y.  124,  1864 ;  Wilson  v.  State,  sage.    Ex  parte  Garvey,  7  Colo.  384  ;  s. 

64  ni.  542,  1872;  State  v,  Willis,  66  c.  49  Am.  Rep.  850, 1884.    See  5  Crim. 

Mo.  131, 1877  ;  Simco  v.  State,  8  Tex.  Law  Mag.  325. 

App.  406,  1880 ;  Lindzey  v.  State,  65  When  an  offence  has  ceased  to  be 

Miss.    542,    1888 ;    People    v.   Dane,  indictable    because    of  a  statute    of 

(Mich.)  45  N.  W.  Rep.  655,  1890.    See  limitations,  indictability  will  not  be 

Ering  v.  Missouri,  107  U.  S.  221, 1882.  revived  by  a  repeal  of  the  statute. 

» Com.   V.  Wyman,   12  Cush.  287,  Garrison  v.  People,  87  HI.  96,  1877 ; 

1853;  State  v.  Kent,  65  N.  C.  311,  Moore  v.  State,  43  N.  J.  L.  203,  1881; 

1871 ;  Perez  v.  State,  8  Tex.  App.  610,  reversing  s.  c.  42  N.  J.  L.  208,  1880. 

1880 ;  Harr  v.  State,   16  Nebr.  601,  »  In  Veal  v.  State,  8  Tex.  App.  474, 

1884 ;  Mclnturf,  v.  State,  20  Tex.  App.  1880,  it  was  held  that  in  such  case  the 

336,  1886 ;  Ex  parte  Pells,  28  Fla.  67.  defendant  might  elect  to  be  punished 

1891 ;  People  v.  Hays,  (N.  Y.)  35  N.  under   the    older    statute.     State  v. 

E.  Rep.  951,  1894;  aff.  s.  c.  24  N.  Y.  Cooler,  30  S.  C.  105,  1889. 

sup.  194,  1893 ;  Cooley,  Const.  Lim.  It  has  been  held  that  the  defendant 

(6th  ed.)  319  et  seq,  /  Whart.  Com.  will  be  permitted  to  elect  between  the 

Am.  Law,  J  473.  new  and  old  penalty,  especially  when 

There  has  been  some  diversity  of  there  is  any  doubt  as  to  the  question 

opinion  as  to  what  constituted  a  miti-  of  mitigation.  Herber  v.  State,  7  Tex. 

gation.     Where   the    punishment    of  69,   1851;   Clarke  v.  State,  23  Miss, 

death  was  changed  by  statute  to  fine,  261,  1852 ;  Veal  v.  State,  8  Tex.  App. 

whipping,  and  imprisonment,  the  law  474,  1880 ;  Mclnturf  v.  State,  20  Tex. 

was  held  to  apply  to  pending  cases.  App.  335,  1886. 

State  V.   Williams,  2  Rich.   L.   418,  After  a  law  has  been  repealed,  there 

1846.     But  in  Herber  v.  State,  7  Tex.  can    be    no    punishment    under    it. 

69,  1851,  a  similar  law  was  held  ex  Yeaton  v.  U.  S.,  5  Cranch,  281,  1809; 

piMt  facto.     But  statutes  permitting  a  Whitehurst  v.  State,  43  Ind.  473, 1873 ; 

conviction  for  a  less  offence  ;  State  v.  Smith  v.  State,  45  Md.  49,  1876 ;  Com. 

Johnson,  81  Mo.  60,  1883 ;  lowering  v.  Cain,  14  Bush,  525,  1879 ;  Hirsch- 

tiie  degree  of  a  homicide ;  Lovett  v.  burg  v.  People,   6  Colo.   145,  1881 ; 

State,  (Fla.)  14  So.  Rep.  837,  1894 ;  Lindzey  v.  State,  %b  Miss.  542, 1888. 

and  making  executions  more  private ;  It  follows,  therefore,  that  when  an  act 

Holden  v.  State,  137  U.  S.  483,  1890 ;  is  repealed,  and  the  repealing  act  is 
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statute,  during  whose  operation  an  oflFence  was  committed,  and  a 
milder  statute,  which  was  in  operation  at  the  time  of  the  trial,  a 
third  statute  was  intermediately  in  force,  milder  than  either,  the 
last-named  statute  is  not  to  be  taken  into  consideration,  the  domi- 

* 

nant  statute  being  that  which  was  in  force  at  the  time  of  the  trial.^ 
But  where  after  the  commission  of  an  offence  a  statute  is  passed 
assigning  an  increased  penalty  to  second  offences  of  a  particular 
type,  and  then  a  second  offence  of  such  type  is  committed,  the  in- 
creased penalty  may  be  inflicted  on  the  second  offence.* 
Procedure  §  31.  A  statute,  however,  subsequent  to  an  offence, 
and  rules  may  change  the  mode  by  which  it  is  to  be  prosecuted, 
may  be  provided  the  punishment  attached  to  the  offence  is  not 
re^roepec  thereby  increased,  or  the  defendant's  rights  materially 
changed,      impaired.* 

The  privilege,  also,  of  merely  technical  objections  may  be  inter- 

ex  post  facto,  there  can  be  no  prosecu-  a  continuation,  not  in  any  sense  a 
tion  as  to  crimes  committed  before  its  repeal,  and  applies  to  crimes  pre- 
passage.  State  v.  Daley,  29  Conn,  viously  committed.  State  v.  Wish,  16 
272, 1860  ;Hartung  v.  People,  22 N.Y.  Nebr.*448,  1884;  Sage  t?.  State,  127 
95, 1860 ;  s.  c.  26  N.  Y.  167,  1863 ;  28  Ind.  15,  1890 ;  Ex  parte  Larkins,  1 
N.  Y.  400, 1863 ;  Com.  v.  McDonough,  Okl.  63, 1891.  This  applies  to  all  re- 
13  Allen,  581, 1866 ;  State  v.  McDon-  visions  and  codes, 
aid,  20  Minn.  136,  1873 ;  People  v.  »  Geib^  ii.  p.  46. 
Tisdale,  57  Cal.  104,  1880 ;  State  v,  »  People  v,  Butler,  3  Cow.  347, 1824 ; 
Meader,  62  Vt.  458,  1890.  Plumbly  v.  Com.,  2  Mete.  413,  1841 ; 

If  judgment  is  not  reached  before  Band's  Case,  9  Gratt.  738,  1852 ;  Ez 
the  passage  of  the  repealing  statute,  parte  Gutierrez,  46  Cal.  429,  1873 ; 
the  prosecution  will  be  abated.  People  People  v.  Wood,  63  N.  Y.  611, 1873 ; 
V.  Meakim,  8  N.  Y.  Crim.  Rep.  416,  State  v.  Woods,  68  Me.  409,  1878 ; 
1892.  People  v.  Raymond,  96  N.  Y.  387, 

When  the  new  statute  inflicts  a  1884;  /n  re  Wright,  3  Wyo.  478, 1891 ; 
punishment  milder  in  some  respects  Com.  v.  Graves,  166  Mass.  163, 1891 ; 
only  (e,  g,,  lowering  the  maximum  and  In  re  Kline,  6  Ohio  Cir.  Ct  216, 1892 ; 
raising  the  minimum),  the  old  statute  Sturtevant  v.  Com.,  168  Mass.  698, 
is  to  be  applied  exclusively,  as  other-  1893 ;  Blackburn  v.  State,  60  Ohio, 
wise  the  judge  would  be  left  at  liberty  428, 1893.  See,  however,  In  re  Roes, 
to  pick  out  the  parts  of  each  statute  2  Pick.  165,  1824. 
that  suited  him,  and  so  virtually  make  *  Cooley,  Const.  Lim.  (6th  ed.)  318 
a  new  law.  See  Turner  v.  State,  40  et  seq, ;  Whart.  Com.  Am.  Law,  |  473 ; 
Ala.  21,  1866.  But  see,  on  the  other  Calder  v.  Bull,  3  Dall.  386, 1798 ;  State 
hand,  Halschner,  System,  i.  p.  43 ;  v.  Manning,  14  Tex.  402,  1855. 
Berner,  pp.  63,  64 ;  Geib,  ii.  47.  A  statute  or  constitution  altering 

If  the  new  statute  merely  re-enacts  the  jurisdiction  of  crimes  is  not  ex 
the  old,  or  continues  it  in  force,  it  is  pcai  facto.    State  r>.  Cooler,  30  S.  C. 
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mediately  withdrawn.*  The  law  as  to  venue  may  be,  therefore, 
retrospectively  changed,*  and  so  as  to  the  mode  of  challenging 
jurors,*  provided  no  substantial  injustice  is  inflicted.*  The  rules 
of  evidence,  as  is  elsewhere  seen,*  may  be  intermediately  changed, 
provided  that  the  effect  is  not  to  materially  impair  the  defendant's 
rights.^  Hence  a  statute  enlarging  the  competency  of  witnesses 
acts  retrospectively  in  criminal  cases,^  and  so  of  a  statute  making 
certain  facts  prima  fade  proof;*  and  of  a  statute  making  it  the 
duty  of  the  defendant,  in  liquor  cases,  to  prove  a  license.*  But  a 
statute  making  certain  evidence  conclusive  proof  of  guilt  is  in  any 


105, 1889 ;  State  v,  Welch,  ( Vt)  25  Atl.  of  the  penalty.    See  Caldwell  v.  State, 

Rep.  900,  1892 ;  Duncan  v.  State,  14  55  Ala.  133,  1876. 

Sup.  Ct  Rep.  570,  1894.     Nor  is  one  *  Com.  v.  Hall,  97  Mass.  570,  1867  ; 

that  affects  the  mode  of  procedure  but  see  Com.  v,  HoUey,  3  Gray,  458, 

only.      Sage    v.  State,   127   Ind.    15,  1855,  contra. 

1891.     In  one  case  it  has  been  held  ■  Whart.  Cr.  PI.  &  Pr.  |  602 ;  Gut 

that  a  statute  giving  power  to  proceed  v.  State,  9  Wall.  35,  1869 ;   Cook  v, 

by  information,  in  addition   to   the  U.  S.,  138  U.  S.  157,  1890. 

former  procedure  by  indictment,  was  ^  South  v.  State,  86  Ala.  617,  1889 ; 

ex  post  facto,     McCarty  v.  State,  1  Mathis  v.  State,  (Fla.)  12  So.  Rep.  681, 

Wash.  8t  377, 1890 ;  but  this  has  been  1893.    The  same  is  true  of  a  statute 

tacitly  overruled.    Lybarger  v.  State,  reducing  the  number  of  grand  jurors. 

2  Wash.  St  552,  1891 ;  State  v.  Hoyt,  State  v.  Ah  Jim,  9  Mont.  167,  1890. 

4  Wash.  St  818,  1892 ;  In  re  Wright,  *  State    v.   Doherty,    60    Me.    501, 

(Wyo.)  27  Pac  Rep.  565,  1891.  1872. 

An  alteration  in  the  constitution  of  ^  Whart  Com.  Am.   Law,   2|  474, 

the  Supreme  Court,  pending  an  appeal  494 ;  Stokes  v.  People,  53  N.  Y.  164, 

or  writ  of  error,  is  not  ex  post  facto.  1873 ;  Mrous  v.  State,  31  Tex.  Cr.  597, 

State  r.  Jackson,  105  Mo.  196,  1891 ;  1893. 

State  V.  Bulling,  105  Mo.  204,  1891 ;  •  See  Seip  v.  Storch,  52  Pa.   210, 

Duncan  v.  State,  14  Sup.  Ct.  Rep.  570,  1866 ;    Joumeay   v.  Gibson,   56   Pa. 

1894.    But  one  that  takes  away  the  57,  1867;   Richter  v.  Cummings,   60 

power  of  the  jury  to  judge  of  the  law  Pa.  441, 1869.    But  see  Calder  v.  Bull, 

of  the  case  is  such.    Marion  v.  State,  3  Dall.  386-390,  1798. 

20  Nebr.  233 ;  8.  C.  57  Am.  Rep.  825,  '  Hopt  v.  Utah,  110  U.  S.  574,  1883 ; 

1886.  Sutton    v.   Fox,   55  Wis.   531,  1882; 

An  act  requiring  insanity  to  be  set  Whart.  Cr.  Ev.  §  360  a. 

up  by  special  plea  is  not  ex  post  facto.  ®  Com.    v.  Wallace,   7    Gray,  222, 

Perry  f>.  State,  87  Ala.  30,  1888.    Nor  1856 ;  State  v.  Thomas,  47  Conn.  546, 

is  it  to  increase  costs ;  Campbell  v.  1880 ;  though  see  State  v.  Beswick,  13 

Manderecheid,   (Iowa)   39  N.W.   92,  R.  I.  211,  1881;  People  v.  Lyon,  27 

1888;  Farley  v.  Gerkeker.  (Iowa)  43  Hun,  180,  1882. 

N.W.  279,  1889;  unless  the  costs  in  »  Com.  v.  Kelly,  10  Cush.  69,  1852. 
criminal  law  are  to  be  considered  part 
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view  unconstitutional,^  and  it  has  so  been  held,  also,  so  far  as  con- 
cerns antecedent  cases,  of  a  statute  doing  away  with  the  necessity 
of  corroborating  an  accomplice.* 

§  31  a.  On  either  of  the  theories  of  punishability  which  have 
state  may  '^^  heretofore  stated,  it  is  within  the  prerogative  of  the 
relieve  State,  through  its  proper  organs,  to  limit,  to  suspend,  or 
ishabnity  to  prohibit  prosecutions,  and  to  relieve  from  the  penalties 
Son  or*^  imposed  on  crime.  In  exercise  of  this  prerogative,  it  is 
pardon.  ordinarily  made  essential  to  the  prosecution  of  an  indict- 
ment that  it  should  be  found  by  a  grand  jury,  and  that  the  defendant 
should  be  entitled  to  meet  the  witnesses  produced  against  him  face 
to  &ce.  By  statutes  of  limitation  and  pardons,  which  are  considered 
more  fully  in  another  volume,  the  State  prescribes  that  prosecu- 
tions must  be  brought  within  a  limited  time  after  the  commission 
of  the  offence,  or  that  the  offender  is  not  for  the  particular  offence 
to  be  subject  to  prosecution.* 

§  31  6.  As  is  elsewhere  seen,*  the  English  rule  is  that  the  policy 
of  the  law  precludes  a  person  from  seeking  civil  redress 
cnminai  f^^^^  &  felonious  injury  to  himself,  if  he  has  failed  in  his 
mi^he^  duty  in  endeavoring  to  bring  the  felon  to  justice.  Whether 
concur-  this  rule  holds  in  this  country  has  been  much  doubted  ;* 
and  neither  here  nor  in  England  has  it  been  held  to 
apply  to  misdemeanors.^  In  any  view,  the  institution  of  a  civil 
suit  for  redress  for  an  injury  is  no  bar  to  a  criminal  prosecution 
for  the  same  offence,  though  in  adjusting  sentence  in  the  criminal 
prosecution  the  courts  take  into  consideration  payments  made  or 
amends  rendered  by  the  defendant  in  the  civil  proceedings.'^  A 
prosecution  for  nuisance,  for  instance,  as  an  offence  against  the 
public,  may  proceed  concurrently  with  a  suit  by  an  individual  for 
special  damage  incurred  by  the  nuisance,  supposing  such  special 
damage  to  have  been  sustained;®  and  a  civil  suit  and  a  criminal 

»  Whart.  Com.   Am.  Law,  U  494,  15  L.  T.  (N.  S.)  390.    But  see  Keir  v, 

596,   1856 ;    see  5  Crim.   Law    Mag.  Leeman,  9  Q.  B.  371. 

325.  ^  People  v.  Stevens,  13  Wend.  341, 

«  State  V.  Bond,  4  Jones,  L.  (N.  C.)  1835;  Whart.  Or.  PI.  &  Pr.  J  454,  and 

9.  cases  cited. 

»  Whart.  Cr.  PI.  &  Pr.  H  316,  500.  «  Jones  v.  Clay,  1  B.  &  P.  191, 1798 ; 

*  Whart.  Cr.  PI.  &  Pr.  §  453.  But  Benjamin  v.  Storr,  9  L.  R.  C.  P.  400, 
see  Wells  v.  Abraham,  L.  R  7  Q.  B.  1874 ;  U.  S.  v.  New  Bedford  Bridge, 
554,  1872.  1  Woodb.  &  M.  401, 1846 ;  Abbott  v. 

*  See  Nowlan  v.  Griffin,  68  Me.  235,  Mills,  3  Vt.  521,  1831 ;  Portland  v. 
1878,  and  authorities  there  cited.  Richardson,  54  Me.  46,  1866 ;  Francis 

*  Ibid.     Fissington  v.  Hutchinson,  v.  Schoellkopf,  53  N.  Y.  152,  1878. 
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prose«mtion  for  the  same  assault  and  battery  may  also  proceed  con- 
currently.^ The  same  distinction  has  been  applied  mutatis  mtUandia 
in  cases  of  perjury.*  The  courts,  however,  by  granting  continu- 
ances, and  ultimately  shaping  judgment,  will  endeavor  to  prevent 
an  undue  cumulation  of  process  from  working  injustice.*  Nor  will 
a  civil  suit  be  permitted  to  proceed  when  it  is  in  any  way  tainted 
by  an  understanding  that  a  criminal  prosecution  shall  be  com- 
pounded or  stifled.* 

^  In/ra,  §  618 ;  Jones  v.  Clay,  1  B.  &  v.  Lambright,  5  Ohio  Cir.  Ct.  438, 
P.  191,  1798.  '  1891 ;  People  v.  Walsen,  17  Colo.  170, 

^  Infra,  §  1324.  1892;   Knox  Co.  v.  Hunolt,  110  Mo. 

»  Infra,  J  618.  See  R.  v.  Willmer,  67,  1892 ;  Heller  v.  Alvarado,  1  Tex. 
15  Q.  B.  50,  1850:  Dudley  Bank  Co.  Civ.  App.  409,  1892;  Austin  v.  Care- 
V.  Spittle,  1  Johns.  &  H.  14,  1860;  well,  67  Hun,  579,  1893;  State  v, 
Peddell  r.  Rutter,  8  C.  &  P.  337,  1837.   Schoonover,  35  N.  E.  Rep.  119-121, 

*  Whart.  on  Cont.  2|  483  ef  seg.  For  1893.  In  Higgins  v.  Minaghan,  76 
instances  of  the  cumulation  of  civil  Wis.  298,  1890,  it  was  tacitly  assumed 
and  criminal    actions    for  the  same   that  such  was  the  rule.    See  Mona- 


wrong,  see  Whart.  Cr.  PI.  &  Pr.  ?  453 
Jn  re  Lezynaky,  16  Blatchf.  9,  1879 
Foster  v.  Com.,  8  W.  &  8.  77,  1844 
State  V.  Stein,  1  Rich.  189,  1845 
Drake  v.  Lowell,  13  Mete.  292,  1847 
Thayer  v.  Boyle,  30  Me.  475,  1849 
Gordon  t;.  Hostetter,  37  N.  Y.  99, 1867 
Welch  V.  Jugenheimer,  56  Iowa,  11 


ghan  V.  State,  77  Wis.  643,  1890. 

But  if  the  statute  creating  the  of- 
fence provides  an  adequate  remedy 
by  fine  as  well  as  imprisonment,  a 
civil  action  will  not  lie.  Wayne  Co. 
V.  Bressler,  32  Nebr.  818,  1891.  This, 
however,  can  only  be  true  of  actions 
for  infringement  of  police  statutes, 


5.  c.  41  Am.  Rep.  77,  1881 ;  Quimby  unattended  with  any  special  injury  to 
9.  Blackej,  63  N.  H.  77,  1884 ;  R.  R.   private  persons. 
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CHAPTER    III. 


FITNESS  OF  OFFENDER  TO  COMMIT  OFFENCE. 


I.  Persons  non  compotes  mentis. 

Old  English  rulings  on  insanity 
no  longer  authoritative,  |  32. 

Irresponsibility  to  be  determined 
by  exclusion  rather  than  by  in- 
clusion, 2  33. 

1.  Incapacity    to   disHnguUh    Right 

from  Wrong, 

Party  incapable  of  determining  as 
to  right  and  wrong  is  irrespon- 
sible, 2  34. 

"Wrong"  means  moral  wrong, 
2  36. 

2.  Insane  Dehmon, 

Delusion  excuses  act  done  bond, 
fide  and  without  malice  under 
its  effect,  2  37. 

Rule  applies  to  all  bond  fide  erro- 
neous non-negligent  belief, 
2  38. 

Actual  danger  not  necessary,  2  39. 

Delusion  must  be  mental,  2  40. 

Partial  insanity  no  defence  to 
crime  not  its  product,  2  41. 

Delusion  to  exculpate  must  be 
non-negligent,  2  42. 

3.  Irresistible  Impulse, 

"  Irresistible  impulse  "  to  be  dis- 
tinguished from  "  moral  insan- 
ity "  and  from  passion,  2  43. 

Insane  irresistible  impulse  a  de- 
fence, 2  44. 

Caution  requisite  as  to  this  de- 
fence, 2  46. 

4.  Moral  Insanity, 

Moral  insanity  is  no  defence,  2  46. 
6.  Mental   Disturbance    as  lowering 
Orade  of  QuiU, 
Mental  disturbance  admissible  to 
disprove  malice,  2  47. 
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6.  Intoxication, 

Persons  under  insanity  produced 
by  intoxication  may  be  irre- 
sponsible, 2  48. 

Voluntary  intoxication  does  not 
exculpate,  2  49. 

Intoxication  admissible  to  deter- 
mine condition  of  mind,  2  51. 

Especially  as  to  intent  to  take 
life,  2  52. 

And  so  as  to  other  questions  of 
intent,  2  53. 

But  not  so  as  to  reduce  responsi- 
bility when  malice  is  shown,  2  54. 

"Voluntary"  is  conditioned  by 
temperament,  2  55. 

7.  Practice  in  Cases  of  Insanity, 
Witnesses  may  give  opinion  based 

on  observation,  2  56. 

Defence  may  be  taken  by  friends 
of  accused,  2  57. 

In  some  jurisdictions  defence 
must  be  special,  2  57  a. 

Issue  to  be  tried  by  jury,  2  58. 

Insanity  after  conviction  defers 
execution,  2  59. 

Burden  is  on  party  disputing  san- 
ity, 2  60. 

Conflicting  theories  as  to  amount 
of  evidence  requisite  to  prove 
insanity,  2  61. 

Insanity  to  be  inferred  from  con- 
duct, 2  63. 

And  from  physical  peculiarities, 
2  64. 

And  from  hereditary  tendency, 
2  65. 

8.  Other  forms  of  Unconsciousness, 
Unconsciousness    may  be  a  de- 
fence, 2  66. 


CHAP,  m.] 


INSANITY. 


n.  Infants. 

Infants  under  seven  not  penally 
responsible,  i  67. 

Between  seven  and  fourteen  in- 
fant capax  doli  may  be  con- 
victed. 2  68. 

Boy  under  fourteen  presumed  in- 
capable of  rape,  I  69. 

Infant's  liability  in  special  cases, 
170. 

Infant  liable  for  false  representa- 
tions as  to  age,  j  71. 

When  infent  may  appear  by  at- 
torney, 2  72. 

Age  is  inferable  from  circum- 
stances, i  73. 

Confession  of  infants  admissible, 
?74. 
in.  Feme  Coverts. 

Indictment  not  bad  on  its  face 
when  against  wife  alone,  2  75. 

And  so  as  to  indictments  against 
husband  and  wife  jointly,  2  76. 

Wife's  misnomer  must  be  pleaded 
in  abatement,  2  77. 

Wife  presumed  to  be  acting  under 
her  husband's  coercion  when 
co-operating  in  crime,  2  78. 

Presumption  is  rebuttable,  2  79. 

For  offences  distinctively  imputa- 
ble to  husband  he  is  primarily 
indictable,  2  80. 

For  offences  distinctively  imputa- 
ble to  wife  she  is  primarily  in- 
dictable, 2  81. 

In  riot  and  conspiracy  there  must 
be  others  besides  husband  and 
wife,  2  82. 

Distinctive  view  as  to  accessaries, 
2  83. 
IV.  Ignorant  Persons. 

Ignorance  of  law  no  defence  to  an 
indictment  for  a  violation  of 
law,  2  84. 

But  on  indictment  for  negligence 
in  application  of  law  non- 
specialist  not  chargeable  with 
ignorance  of  specialty,  2  85. 

Mistake  of  law  admissible  to  nega- 
tive evil  intent.  2  85  a. 


So  of  subsumpticn  of  facts  in  law 
2  85  6. 

Statutes  not  operative  until  pub- 
lished. 2  86. 

Ignorance  or  mistake  of  fact  ad- 
missible to  negative  intent,  2  87. 

But  when  sdmter  is  irrelevant,  ' 
ignorance  or  mistake  of  fact  no 
defence,  2  88. 

And  so  where  the  fact  is  one  of 
which  the  defendant  ought  to 
have  been  cognizant,  2  89. 

In  suits  for  negligence,  party  is 
not  required  to  know  facts  out 
of  his  specialty,  2  90. 
V.  Corporations. 

Corporations  indictable  for  breach 
of  duty,  2  91. 

Penalty  is  fine  and  distress,  2  92. 

Quasi  corporations  indictable  for 
breach  of  duty,  2  93. 
VI.  Persons  under  Compulsion. 

Persons  under  compulsion  irre- 
sponsible, 2  94. 

But  servant  or  child  cannot  de- 
fend on  this  ground,  2  94  a. 
VII.  Persons  under  Necessity. 

Necessity  a  defence  when  life  or 
other  high  interests  are  imper- 
illed, 2  95. 

Culpability  does  not  preclude  the 
defence,  2  96. 

Distinction  between  necessity  and 
self-defence,  2  97. 

Not  necessary  to  have  had  prior 
recourse  to  public  authorities, 
2  97  a. 

Objects    for   which    self-defence 

■    may  be  exerted,  2  98. 

Fligfit  not  necessary  to  self-de- 
fence, 2  99. 

Defence  of  property  justifiable, 
2100. 

But  not  violent  defence  of  honor, 
2101. 

Danger  must  be  immediate,  and 
defence  not  to  exceed  attack, 
2102. 

Inference     to    be    drawn    from 

weapon,  2  103. 
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I.    PERSONS   NON   COMPOTES   MENTIS. 

§  32.  Both  the  legal  and  the  psychological  relations  of  persons 
of  unsound  mind  are  discussed  at  large  in  another  work/  to  which 
the  reader  is  referred  as  containing  on  these  topics  an  exposition 
fuller  than  is  permitted  by  the  limits  of  the  present  chapter.  At 
present  it  is  proposed  to  do  no  more  than  to  give  a  brief  synopsis 
of  the  practical  points  which  the  decisions  of  the  courts,  as  exhibited 
at  large  in  the  fuller  treatise  to  which  reference  is  made,  may  be 
considered  as  establishing. 

At  the  outset,  it  should  be  observed  that  the  introduction  ot 
compulsory  confinement  for  parties  acquitted  of  guilt  on 
Elf  liBh  ground  of  insanity  has,  to  some  extent,  altered  the  issue 
rulings  on  which  the  older  text  writers  and  judges  discussed, 
no  longer  Under  the  old  practice,  if  the  defendant  were  convicted, 
auUiorita-    j^^  ^^,^g  pQnjghed  ^s  if  he  were  a  perfect  moral  agent; 

and  if  he  were  acquitted,  he  was  suffered  to  run  at  large, 
though  the  acquittal  was  on  the  ground  of  a  monomania  which 
would  impel  him  to  commit  the  same  act  the  very  next  day. 
Under  the  present  practice  both  these  alternatives  may  be  avoided, 
and  the  jury,  by  acquitting  on  the  specific  ground  of  insanity,  may 
insure  the  sequestration  of  the  defendant  from  society  until  the 
sanity  be  cured.  This  change  of  policy  should  always  be  kept 
in  view  when  comparing  the  older  with  the  later  cases.  Under 
the  old  law  the  dangers  ensuing  from  an  acquittal  on  the  ground 
of  insanity  made  courts  reluctant  to  accept  insanity  as  the  ground 
for  an  acquittal.  Under  the  present  law  these  dangers  are  much 
diminished,  as  such  acquittal  no  longer  involves  the  setting  at 
large  a  dangerous  lunatic.  To  this,  as  well  as  to  the  growing  force 
of  humane  interest  in  the  insane,  we  may  attribute  the  more  lenient 
attitude  toward  this  defence  which  judges  have  lately  assumed. 
The  old  rulings,  so  far  as  they  are  attributable  to  the  then  policy 
of  the  law,  are  no  longer  binding. 

§  33.  It  will  not  be  here  attempted  to  lay  down  any  general 
.    definition  of  insanity  as  constituting  a  defence  in  criminal 

Irresponsi-        ,  ,  "^  ,  ^ 

biiitytobe  trials.  It  is  proposed  simply  to  enumerate  the  several 
mined  by  cascs  in  which  this  defence,  in  any  of  its  phases,  has 
^Th"^*^"  been  sustained  by  the  courts,  not  as  conferring  irrespon- 
than  by  sibility  for  crime,  but,  according  to  the  present  practice, 
as  constituting  such  a  state  of  facts  as  to  remove  the  de- 
fendant from  the  category  of  sane  to  that  of  insane  transgressors. 

'  Whart.  &  St.  Med.  Jur.  (4th  ed.)  vol.  i.  §{  108  ef  aeq. 
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To  responsibility  (imputability)  there  are,  we  must  remember, 
two  constituents:  (1)  capacity  of  intellectual  discrimina- 
tion ;  and  (2)  freedom  of  will.     If  there  be  either  in-  and  free- 
capacity  to  distinguish  between  right  and  wrong  as  to  the  neSwa^ 
particular  act,  or  delusion  as  to  the  act,  or  inability  to  do  *^u^^^^" 
or  refrain  from  doing  the  act,  then  there  is  no  responsi- 
bility.    The  difficulty  is  practical.     No  matter  what  may  be  our 
speculative  views  as  to  the  existence  of  conscience,  or  of  freedom  of 
action,  we  are  obliged,  when  we  determine  responsibility,  to  affirm 
both.'     The  practical  tests  of  capacity  will  be  considered  in  the 
following  sections. 


1.  IncapdcUy  to  distinguish  between  Right  and  Wrong. 

§  34.  Wherever  idiocy  or  amentia,  or  general  mania,  is  shown 
to  exist,  the  court  will  direct  an  acquittal ;  and  if  a  jury  . 

should  convict  in  the  teeth  of  such  instructions,  the  court  pabie  of 
will  set  the  verdict  aside.     While  the  earlier  cases  lean  in^^S 
to  the  position  that  such  depravation  of  understanding:  "g^^tor 

,    ,  ^   wrong  of 

must  be  general,  it  is  now  conceded  that  it  is  enough  if  it  actiiirw- 
is  shown  to  have  existed  in  reference  to  the  particular  ' 

act.* 

^  The  controversy  which  divides  chanisms,  and  the  latter  a  mere 
theologians  as  well  as  metaphysicians  mechanism  of  necessities, 
as  to  the  freedom  of  the  will  is  not  in-  A  series  of  interesting  papers  on  in- 
volved in  the  discussion  in  the  text,  sanity  will  be  found  in  the  proceed- 
It  may  be  possible  that,  from  a  specu-  ings  of  the  New  York  Med. -Legal 
lative  point  of  vision,  all  acts  are  Soc,  N.  Y.  1872. 
necessitated.  With  this,  however,  '  1  Inst.  247 ;  Bac.  Abr.  Idiot ;  Co. 
jurisprudence,  which  is  a  practical  Litt  247  a;  1  Russell  on  Cr.,  by 
science,  has  nothing  to  do.  There  Greaves,  13 ;  1  Hawk.  c.  1,  s.  3 ;  4  Bla. 
have  been  indeed  leading  jurists,  such  Com.  24 ;  Collinson  on  Lunacy,  573, 
as  Feuerbach,  who  have  adopted  the  673  («) ;  R.  v,  Oxford,  9  C.  &  P.  525 ; 
principle  of  necessity  as  a  basis,  and  Burrow's  Case,  1  Lewin,  238 ;  R.  v, 
have  invoked  the  fear  of  punishment  Gk)ode,  7  Ad.  &  El.  586 ;  67  Hans.  Par. 
as  a  counterweight  to  the  temptation  Deb.  728 ;  Bowler's  Case,  Hadfield's 
to  crime;  and  Mr.  Bain,  as  is  else-  Case,  Ibid.  480; 27  How.  St  Tr.  1282; 
where  shown,  has  accepted  the  same  R.  v.  Barton,  3  Cox  C.  C.  275 ;  R.  v. 
view.  See  Whart.  &  St  Med.  Jur.  |?  Oflford,  5  C.  &  P.  168 ;  R.  v.  Higginson, 
188,  540.  But  this,  as  is  well  said  by  1  C.  &  K.  129 ;  R.  v,  Stokes,  3  C.  &  K. 
a  leading  German  author  (Meyer,  |  185 :  R.  v,  Layton,  4  Cox  C.  C.  149 ;  R. 
25),  takes  not  only  from  jurisprudence,  v.  Vaughan,  1  Cox  C.  C.  80 ;  U.  S.  v. 
but  from  life,  its  moral  dignity,  making  Shults,  6  McLean,  121, 1852 ;  Com.  v, 
the  former  a  mere  marshalling  of  me-  Rogers,  7  Mete.  500,  1843 ;  7  Law 
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§  35.  To  this  effect  is  the  answer  of  the  fifteen  judges  of  England 
to  the  questions  propounded  to  them  by  the  House  of  Lords  in 
June^  1843.  "The  jury,"  they  said,  "ought  to  be  told  in  all  oases 
that  every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient 
d^ree  of  reason  to  be  responsible  for  his  crimes,  until  the  contrary 
be  proved  to  their  satisfaction ;  and  that,  to  establish  a  defence  on 
the  ground  of  insanity,  it  must  be  clearly  proved  that  at  the  time 
of  committing  the  act  the  party  accused  was  laboring  under  such  a 
defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing,  or  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wrong.'^  * 

In  this  country,  whatever  may  have  been  the  hesitancy  as  to  the 
enunciation  of  other  propositions  to  be  hereafter  stated,  there  has 
been  none  as  to  this.  There  has  scarcely  been  a  case  where  the 
defence  of  insanity  has  been  taken,  in  which  the  jury  have  not  been 
told  that  if  the  defendant  was  unable  "to  distinguish  right  from 
wrong,"  or  to  discern  "that  he  was  doing  a  wrong  act,"  or  was 
"incapable  of  knowing  what  he  was  about,"  or  was  "deprived  of 
his  understanding  and  memory,"  or  was  "incompetent  mentally  to 
know  what  is  wrong  as  distinguished  from  what  is  right,"  he  is  irre- 
sponsible.*   And  it  has  been  further  properly  held  that  when  idiocy 

Eep.  449 ;  State  v,  Richards,  39  Conn.  Tex.  App.  225, 1882 ;  U.  S.  v.  Ridge- 

691, 1872;  Freeman  v.  People,  4  Denio,  way,  31  Fed.  Rep.  144,  1887. 
9, 1847 ;  Flanagan  v.  People,  62  N.  Y.       ^  Car.  &  Kir.  134, 1845 ;  8  Scott  N. 

467,  1873 ;  People  v.  Sprague,  2  Park.  R.  695.    See  R.  v.  Layton,  4  Cox  C. 

Cr.  Rep.  43, 1855 ;  People  v.  O'Connell,  C.  149, 1850 ;  R.  v.  Barton,  3  Cox  C. 

62  How.  N.  Y.  Pr.  436, 1881 ;  State  v.  C.  276,   1849 ;    1    Bennett  &  Heard 

Spencer,  1  Zab.   (21  N.  J.  L.)  196,  Lead.  Cases,  942, 1849 ;  R.  u  Dayies,  1 

1847 ;  Com.  v.  Mosler,  4  Barr,  264,  F.  &  F.  69,  1858 ;  R.  v.  Watson,  R.  v. 

1846 ;  Com.  v,  Farkin,  3  Penn.  L.  J.  Edmunds,  cited  1  Whart.  &  St.  Med. 

480,  1844,  2  Clark,    208 ;  Brown   v.  Jur.  J  166 ;  State  v.  Huting,  21  Mo. 

Com.,  78  Pa.  122, 1875 ;  State  v.  Gar-  464,  1855 ;  Dunn  v.  People,  109  111. 


diner,  Wright's  Ohio  R.  392,  1833 
Vance  v.  Com.,  2  Va.  Cas.  132, 1818 
Dejamette  v.  Com.,  75  Va.  867, 1819 
McAllister  v.  State,  17  Ala.  434, 1849 
People  v.  Ferris,  55  Cal.  688,  1879 
Dove  V.  State,  3  Heisk.  348,  1872 
Stuart  V.  People,  1  Baxter,  178, 1867 
State  V,  Redemeier,  8  Mo.  App.  1 ;  s.  c.  1843 
71  Mo.  173,  1880 ;  Hart  v.  State,  14  1858 
Nebr.  572, 1883 ;  Qark  v.  State,  8  Tex.  1847 
App.  350, 1880 ;  Pettigrew  v.  State,  12  1865 
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635,  1884;  Giebel  v.  State,  28  Tex. 
App.  151,  1889. 

*  See,  more  particularly,  U.  S.  v. 
Shults,  6  McLean  C,  C.  R.  121, 1862; 
U.  S.  V.  Clarke,  2  Cranch  C.  C.  R.  168, 


1824 
1869 


State  V.  Lawrence,  57  Me.  674, 
Com.  V.  Rogers,  7  Mete.  500, 
Com.  V.  Heath,  11  Gray,  308, 
Freeman  v.  People,  4  Denio,  9, 
Willis  V.  People,  32  N.  Y.  716, 
People  V.  Sprague,  2  Park.  Cr. 


CHAP,  in.]  INSANITY,  [§  36. 

or  semi-idiocy  is  proved,  it  is  for  the  prosecution  to  etsablish  affirm- 
atively a  capacity  on  the  part  of  the  defendant  to  distinguish  right 
from  wrong.^ 
The  New  York  Penal  Code  of  1882  provides  as  follows : 
"A  person  is  not  excused  from  criminal  liability  as  an  idiot,  im- 
becile, lunatic,  or  insane  person,  except  upon  proof  that  at  the  time 
of  committing  the  alleged  criminal  act  he  was  laboring  under  such 
a  defect  of  reason  as  either,  1,  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing;  or  2,  not  to  know  that  the  act  was  wrong." 
It  will  be  observed  that  this  is  an  affirmation  of  the  doctrine  of  the 
English  judges  above  given. 
§  36.  "  Wrong,"  in  the  sense  in  which  the  term  is  here  used, 

Eep.  43,  1863 ;  Com.  v.  Mosler,  4  Barr,  of,  and  which,  by  her  own  account, 
264,  1846 ;  Com.  v.  Farkin,  3  Penn.  L,  had  been  renewed  at  the  time  of  the 
J.  480,  1844,  2  dark,  208 ;  Vance  v.  act  of  homicide  (although  they  were 
Com.,  2  Ya.  Cas.  132, 1818 ;  Choice  v.  not  such  as  would  lead  to  it) ;  these 
State,  31  Ga.  424,  1861 ;  Anderson  v,  fects  were  held  by  Erie,  J.,  to  be  evi- 
State,  42  Ga.  9,  1871 ;  McAllister  v,  dence  from  which  a  jury  might  prop- 
State,  17  Ala.  434,  1849 ;  State  v.  erly  find  that  she  was  not  in  such  a 
Huting,  21  Mo.  464, 1855 ;  State  v,  Erb,  state  of  mind  at  the  time  of  the  act  as 
74  Mo.  190,  1881 ;  State  v.  E!atoosky,  to  know  its  nature  or  be  accountable 
74  Mo.  247, 1881 ;  People  v,  Coffinann,  for  it  R.  v.  Law,  2  F.  &  F.  836, 1861. 
24  Cal.  230, 1863.  So  where  a  married  woman,  fondly 
It  is  in  England  that  the  right  and  attached  to  her  children,  and  appar- 
wrong  test  is  applied  with  the  most  ently  most  happy  in  her  family,  had 
exclusive  rigor ;  and  it  is  in  England  poisoned  two  of  them  with  some  evi- 
tJiat  attempts  at  its  formal  expansion  dence  of  deliberation  and  design,  it 
have  been  most  stoutly  resisted.  See  was  left  to  the  jury  by  Wightman,  J., 
1  Whart.  &  St  Med.  Jur.  2  119.  Yet,  as  circumstances  from  which  insanity 
in  deciding  what  is  the  amount  of  evi-  could  be  inferred,  that  it  appeared  that 
dence  necessary  to  prove  incapacity  there  was  insanity  in  her  family ;  and 
to  determine  between  right  and  wrong,  that  her  demeanor  before  and  after 
the  English  judges  have  practically  let  the  act,  although  not  wholly  irrational, 
in  constructions  almost  as  indulgent  as  was  strangely  erratic  and  excited ;  and 
those  which  have  led  American  courts  that  from  recent  antecedents,  and  the 
to  expand  the  formal  definition  of  in-  presence  of  certain  exciting  causes  of 
sanity.  Thus  a  married  woman  hav-  insanity,  and  her  own  account  of  her 
ing  killed  her  husband  immediately  sensations,  the  medical  men  were  of 
after  an  apparent  recovery  from  a  dis-  opinion  that  she  was  laboring  under 
ease  (the  result  of  childbirth)  which  actual  cerebral  disease,  and  that  she 
caused  a  great  loss  of  blood,  and  ex-  was  in  a  paroxysm  of  insanity  at  the 
hausted  the  vessels  of  the  brain,  and  time  of  the  act.  B..  v,  Vyse,  3  F.  &  F. 
thus   weakened   its    power,    and   so  247, 1862. 

tended  to  produce  insane  delusions  of      ^  State  v.  Eichardson,  39  Conn.  591, 

the   senses,    which,   while    suffering  1872. 
under  such  disease,  she  complained 
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means  moral  wrong.  A  man  may  want  the  capacity  to  distinguish 
between  the  various  shades  of  illeeality  which  the  law 
meana^*^  assigns  to  a  particular  act.  This  is  no  defence.  If,  how- 
wroni.  ®^®^'  ^®  ^*®  "  laboring  under  such  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  if  he  did  know  it,  that  he  did  not  know 
he  was  doing  wrong,"  he  is  held  to  be  irresponsible  on  the  ground 
of  insanity.^  And  whatever  we  may  think  of  the  second  of  these 
alternatives,  the  first  (that  in  italics)  is  broad  enough  to  sustain  a 
verdict  of  insanity  in  all  cases  in  which  the  defendant's  mental  con- 
dition  was  such  as  to  preclude  him  from  having  knowledge  of  the 
nature  and  character  of  the  act.' 


2.  Insane  Delusion, 

§  37.  The  answer  of  the  English  judges  on  the  special  topic  of 
^  ,    .         delusion  is  as  follows:    "The  answer  must  of  course  de- 

Delusion 

excuses  pend  on  the  nature  of  the  delusion :  but  making  the  same 
^ajidt  assumption  as  we  did  before,  namely,  that  he  labors  under 
ouf  maUoe  ®^^^  partial  delusion  only,  and  is  not  in  other  respects 
under  its     insane,  we  think  he  must  be  considered  in  the  same  situa- 

effects* 

tion  as  to  responsibility  as  if  the  facts  with  respect  to 
which  the  delusion  exists  were  real.  For  example :  if  under  the 
influence  of  his  delusion  he  supposes  another  man  to  be  in  the  act 
of  attempting  to  take  away  his  life,  and  he  kills  that  man,  as  he 
supposes,  in  self-defence,  he  would  be  exempt  from  punishment. 
If  his  delusion  was  that  the  deceased  had  inflicted  a  serious  injury 
to  his  character  and  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment.*  To  the  same 
efiect  speaks  Chief  Justice  Shaw  :*  "  Monomania  may  operate  as  an 
excuse  for  a  criminal  act,"  when  "the  delusion  is  such  that  the 
person  under  its  influence  has  a  real  and  firm  belief  of  some  fact, 
not  true  in  itself,  but  which,  if  it  were  true,  would  excuse  his  act; 
as  where  the  belief  is  that  the  party  killed  had  an  immediate  design 
upon  his  life,  and  under  that  belief  the  insane  man  kills  in  sup- 
posed self-defence.     A  common  instance  is  where  he  fully  believes 

^  See  Sir  J.  F.  Stephen's  testimony  s.  c.  10  Crim.  Law  Mag.  886,  1888; 

before  House  of  Commons,  quoted  in  Anderson  t;.  State,  25  Nebr.  550, 1889. 

Whart.  on  Horn.  J  573;  Parsons  v,  *  See  2  Steph.  Hist.  Grim.  Law,  166. 

State,  9  Grim.  Law  Mag.  812,  1887;  »  People  v.  Taylor,  138  N.Y.  398, 1893. 

U.  S.  V,  Faulkner,  36  Fed.  Rep.  730 ;  *  Gom.  v.  Rogers,  7  Mete.  500, 1844. 
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that  the  act  he  is  doing  is  done  by  the  immediate  command  of  God, 
and  he  acts  under  the  delusive  but  sincere  belief  that  what  he  is 
doing  is  by  the  command  of  a  superior  power,  which  supersedes  all 
human  laws  and  the  laws  of  nature."* 

§  38.  So  far  as  the  law  thus  stated  goes  it  has  been  recognized 
as  authoritative  in  this  country.^     Even  where  there  is  Ruieap- 
no  pretence  of  insanity,  it  has  been  held  that  if  a  man,  F^^  ^^^ 
though  in  no  danger  of  serious  bodily  harm,  through  fear,  erroneous 
alarm,  or  cowardice,  kill  another  under  the  impression  gent  wn- 
that  great  bodily  injury  is  about  to  be  inflicted  on  him,  it  ^c'*®^^. 
is  neither  manslaughter  nor  murder,  but  self-defence;^  and  though 
this  proposition  is  too  broadly  stated,  as  is  remarked  by  Bronson,  J., 
when  commenting  on  it  in  a  later  case  in  New  York,*  and  should 
be  qualified  so  as  to  make  it  necessary  that  there  should  be  facts  and 
circumstances  existing  which  would  lead  the  jury  to  believe  that 
the  defendant  had  reasonable   ground   (in  proportion  to  his   own 
lights)  for  his  belief,  yet  with  this  qualification  it  is  now  generally 
received.*     And,  indeed,  after  the  general   though  tardy  acquies- 
cence in  Selfridge's  Case,  where  the  same  view  was  taken  as  early 
as  1805  by  Chief  Justice  Parker,  of  Massachusetts,  and  after  the 
almost  literal  incorporation  of  the  leading  distinctions  of  this  case 
into  the  Revised  Statutes  of  New  York,  as  well  as  into  the  judicial 
system  of  most  of  the   States,  the  point   must  be  considered  as 

^  That  this  covers  Hadfield's  Case,  the  converse,  and  suppose  the  defence 
see  2  Steph.  Hist.  Crim.  Law,  160.         is  merely  homicidal  insanity.  In  such 

•  The  supposed  contradictions  of  the  a  case  it  would  be  proper  to  tell  the  j  ury 
authorities  on  this  point  have  arisen  that  unless  they  believe  the  homicidal 
from  an  attempt  to  reduce  into  an  in-  impulse  to  have  been  uncontrollable, 
flexible  code  opinions  which,  while  they  must  convict;  and  yet  nothing 
relatively  true  in  their  particular  con-  would  be  more  unjust  than  to  make 
nection,  were  not  meant  for  general  this  proposition,  true  in  itself,  a  gen- 
application.  Thus,  for  instance,  when  eral  rule  to  bear  on  such  cases  as 
a  defendant  in  whom  there  is  no  pre-  idiocy.  It  is  by  confining  the  decisions 
tence  of  mania  or  homicidal  insanity  of  the  courts  to  the  particular  state 
claims  to  be  exempt  from  punishment  of  facts  from  which  they  have  been 
on  the  ground  of  incapacity  to  distin-  elicited  that  we  can  extract  from  the 
guish  right  from  wrong,  the  court  very  mass  of  apparently  conflicting  dicta 
properly  tells  the  jury  that  the  question  the  propositions  given  in  the  text, 
for  them  to  determine  is,  whether  he  *  In/ra,  §  489 ;  Grainger  v.  State,  6 
labors  under  such  incapacity  or  not.  Yerg.  459, 1883. 
The  error  has  been  to  seize  such  an  *  See  citation  infra,  J  489,  note, 
expression  as  this  as  an  arbitrary  ele-  *  See  infraj  §J  488  et  seq, ;  Whart.  on 
mentary  dogma,  and  to  insist  on  its  Hom.  |  490 ;  Cunningham  v.  State,  56 
application  to  all  other  cases.  Or,  take  Miss.  269, 1879. 

53 


§  39.]  CRIMES.  [book  I. 

finally  at  rest.  Perhaps  the  doctrine,  as  laid  down  originally  in 
Selfridge^s  Case,  would  have  met  with  a  much  earlier  acquiescence 
had  not  the  supposed  political  bias  of  the  court  in  that  extraordi- 
nary trial,  and  the  remarkable  laxity  shown  in  the  framing  of  the 
bill  of  indictment  and  in  the  adjustment  of  bail,  led  to  a  deep-seated 
professional  prejudice,  which  reached  even  such  parts  of  the  charge 
as  were  sound.  With  these  cases  may  be  classed  that  of  Levet,^ 
who  was  in  bed  and  asleep  in  his  house  when  his  maid-servant,  who 
had  hired  A.,  the  deceased,  to  help  her  to  do  the  work,  thought  as 
she  was  going  to  let  A.  out  about  midnight,  that  she  heard  thieves 
breaking  open  the  door,  upon  which  she  ran  up  stairs  to  the  de- 
fendant, her  master,  and  informed  him  thereof.  Suddenly  aroused, 
he  sprang  from  his  bed  and  ran  down  stairs  with  his  sword  drawn, 
the  deceased  hiding  herself  in  the  buttery  lest  she  should  be  dis- 
covered. The  defendant's  wife,  observing  some  person  there,  and 
not  knowing  her,  but  conceiving  her  to  be  a  thief,  cried  out,  *^Here 
are  they  who  would  undo  us ;"  and  the  defendant,  in  the  paroxysm 
of  the  moment,  dashed  into  the  buttery,  thrust  his  sword  at  the 
deceased  and  killed  her.*  The  defendant  was  acquitted  under  the 
express  instructions  of  the  court,  and  the  case  has  remained  unques- 
tioned for  two  hundred  years,  and  in  New  York  and  Pennsylvania 
in  particular,  after  very  careful  examination,  has  been  solemnly 
reaffirmed.^  It  is  true  that  it  has  been  held  inadmissible  to  prove 
that  the  defendant  was  of  weak  intellect,  particularly  nervous,  and 
inclined  to  fright.*  But  if  such  nervous  debility  amounts  to  in- 
sanity, it  is  certainly  a  defence ;  and  whether  the  proof  reaches  this 
point  the  question  is  for  the  jury,  under  the  direction  of  the  court, 
to  decide.* 

§  39.  In  none  of  the  cases  which  have  just  been  noticed  is  the 
adxud  existence  of  danger  an  essential  ingredient,  and 
danger  not  Certainly,  as  the  intentions  of  an  assailant  are  incapable 
neceeeary.  ^^  positive  entertainment,  such  a  danger  can  never  be 
absolutely  shown  to  exist.  It  is  true  that  in  cases  to  be  hereafter 
noticed,*  dicta  have  been  thrown  out  to  the  effect  that  the  danger 
must  be  such  as  to  alarm  a  reasonable  man ;  but  whenever  the 

*  Levet'8    Case,  Cro.  Car.  538 ;    1  *  Patterson  v.  People,  46  Barb.  626, 
Hale,  P.  C.  42,  474.    Infra,  J  492.  1865 ;   State  v,  Shoultz,  25  Mo.  128, 

*  See,  for  a  ftiller  discussion  of  this  1857 ;   Jacobs  v.  Com.,  121  Pa.  586, 
case,  infra,  |J  467,  495.  1888. 

'  See  cases  cited  infra,  ?§  488  et  aeq.,       •  Whart.  Cr.  Ev.  J  68. 
note.  •  Infra,  §  488. 
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reqaisite  state  of  facts  has  been  presented^  courts  have  not  hesitated 
to  say  that  the  danger  must  be  estimated,  not  by  the  jury's  stand- 
ard, but  by  that  of  the  defendant  himself.  Thus,  an  enlightened 
and  learned  judge  in  Pennsylvania,  one  who  would  be  among  the 
last  to  weaken  any  of  the  sanctions  of  human  life,  directed  the  jury 
to  take  into  consideration  "  the  relative  characters,  as  individuals," 
of  the  deceased  and  the  defendant,  and,  in  determining  whether  the 
danger  really  was  imminent  or  not,  to  inquire  "  whether  the  de- 
ceased was  bold,  strong,  and  of  a  violent  and  vindictive  character, 
and  the  defendant  much  weaker,  and  of  a  timid  disposition.^'^  And 
though  it  may  not  be  admissible  to  prove,  by  way  of  defence,  that 
the  deceased  was  of  a  barbarous  and  vindictive  nature  and  char- 
acter, unless  this  tend  to  explain  the  defendant's  conduct  under  an 
apparently  sudden  and  deadly  attack,^  yet  threats  uttered  by  the 
deceased,  and  expressions  of  hostile  feeling  of  which  the  defendant 
was  advised,  may  always  be  received  as  explaining  the  excited  con- 
dition of  the  defendant's  mind.^ 

§  40.  The  principle  which  may  be  inferred  from  the  cases  is,  that 
if  by  an  insane  delusion,  or  depravcUion  of  the  reasoning 
faculty,  the  defendant  insanely  believes,  either  that  an  must  be 
imagined  evil  is  so  intolerable  as  to  make  life-taking 
necessary  or  justifiable  in  order  to  avert  it,  or  that  while  the  evil  is 
of  a  lesser  grade,  life-taking  is  an  appropriate  and  just  way  of  get- 
ting rid  of  it,  he  is  entitled  to  such  a  verdict  as  will  transfer  him 
from  the  category  of  sane  to  insane  criminals.^    But  the  delusion 
must  be  mental  not  morcU.^ 

*  Infra,  {  491 ;  Whart  Cr.  Et.  {J  69,  act  that  he  is  doing  wrong,  and  \s  vio- 
757.  See  Com.  v.  Barnacle,  134  Mass.  lating  the  laws  of  the  land,  is  illuA- 
216,  1883,  and  cases  cited  infra,  i  489.  trated  by  Lord  Erskine  in  a  well- 

'  Whart.  Cr.  Ev.  8  69.  known  case :  "  Let  me  suppose,"  he 

*  Com.  V.  Wilson,  1  Gray,  337, 1854.  said,  "  the  character  of  an  insane  de- 
See  wifra,  i  489 ;  Whart.  Cr.  Ey.  i  757.  lusion  consisted  in  the  belief  that  some 

*  See  Wesley  v.  State,  37  Miss.  327,  given  person  was  any  brute  animal,  or 
1866,  where  the  position  in  the  text  is  an  inanimate  being  (and  such  cases 
controverted  at  large.  have  existed),  and  that  upon  the  trial 

*  R  r.  Barton,  3  F.  &  F.  772,  1862 ;  of  such  a  lunatic  for  murder,  you, 
R.  V.  Townley,  3  F.  &  F.  839, 1862 ;  being  on  your  oaths,  were  convinced, 
Willis  V.  People,  5  Parker,  C.  R.  621,  upon  the  uncontradicted  evidence  of 
1860.  one  hundred  persons,  that  he  believed 

That  an  insane  delusion,  as  to  the  the  man  he  had  destroyed  to  have  been 
value  or  nature  of  human  life,  will  a  potter's  vessel ;  that  it  was  quite  im- 
have  this  effect,  even  though  the  party  possible  to  doubt  that  fact,  although 
himself  knows  when  committing  the  to  other  intents  and  purposes  he  was 
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§  41.  Partial  insanity^  however,  is  no  defence,  when  the  crime 
was  not  its  immediate  product.     If  the  defendant  was  sane  as  to 

sane — auBwering,  reasoning,  acting  as  was  with  reference  to  the  crime  of 
men  not  in  any  manner  tainted  with  murder."  What,  therefore,  he  in  fact 
insanity,  converse  and  reason  and  con-  decided  was,  that  a  man  who,  under 
duct  themselves.  Suppose,  further,  an  insane  delusion,  shoots  another,  is 
that  he  heUeved  the  man  whom  he  irresponsihle  when  the  act  is  the 
destroyed,  hut  whom  he  destroyed  as  product  of  the  delusion.  Such,  in- 
a  potter's  vessel,  to  he  the  property  deed,  on  general  reasoning,  must  he 
of  another,  and  that  he  had  malice  held  to  he  the  law  in  this  country,  and 
against  such  supposed  person,  and  that  such  will  it  he  held  to  he  when  any 
he  meant  to  injure  him,  knowing  the  particular  case  arises  which  requires 
act  he  was  doing  to  he  malicious  and  its  application.  Ihid. 
injurious ;  and  that,  in  short,  he  had  In  England  this  view  has  heen 
full  knowledge  of  all  principles  of  recognized  in  several  cases,  notwith- 
good  and  evil ;  yet  would  it  he  pos-  standing  the  reluctance  of  the  courts 
sible  to  convict  such  a  person  of  in  that  country  to  enlarge  the  bound- 
murder,  if,  from  the  influence  of  the  aries  of  insane  irresponsibility.  Thus, 
disease,  he  was  ignorant  of  the  rela-  on  the  trial  of  Hadfield,  who  could 
tion  in  which  he  stood  to  the  man  he  distinguish  between  right  and  wrong, 
had  destroyed,  and  was  utterly  uncon-  but  who  was  under  a  delusion  that  it 
scious  that  he  had  struck  at  the  life  of  was  his  duty  to  offer  himself  as  a  sac- 
a  human  being  ?"  Winslow  on  Plea  rifice  for  his  fellow-men,  and  that  his 
of  Insanity,  6.  shortest  way  of  doing  so  was  to  kill 
Again,  in  a  case  which  has  more  than  the  king,  which  he  knew  to  be  morally 
once  occurred  within  the  walls  of  a  wrong.  Lord  Eenyon,  on  these  facts 
lunatic  asylum,  a  man  fancies  himself  being  made  out,  advised  a  withdrawal 
to  be  the  Grand  Lama  or  Alexander  of  the  prosecution.  The  same  course 
the  Great,  and  supposes  that  his  was  followed  by  Chief  Justice  Tindal 
neighbor  is  brought  before  him  for  an  in  McNaughten's  Case,  when,  on  a  trial 
invasion  of  his  sovereignty,  and  he  for  shooting  at  Mr.  Drummond,  the 
cuts  off  his  head  or  throttles  him.  He  private  secretary  of  Sir  Robert  Peel,  a 
knows  he  is  doing  wrong;  perhaps,  similar  delusion  was  proved.  See,  also, 
from  a  sense  of  guilt,  he  conceals  the  B.  v,  Brixey,  and  B.  v,  Touchett,  cited 
body ;  he  may  have  a  clear  perception  in  1  Bennett  &  Heard's  Lead.  Cases, 
of  the  legal  consequences  of  his  act.  99.  It  has  also  been  held  that  on  an 
In  such  a  case,  however,  criminal  re-  indictment  for  maliciously  setting  fire 
sponsibility,  in  the  full  sense  of  the  to  a  building,  in  order  to  justify  a 
term,  does  not  exist.  It  was  in  con-  jury  in  acquitting  a  prisoner  on  the 
formity  with  this  view,  in  a  case  where  ground  of  insanity,  "  they  must  he- 
it  was  proved  that  the  defendant  had  lieve  that  he  did  not  know  right  from 
taken  the  life  of  another  under  the  yrrong;  but  if  they  find  thcU  the  prisoner, 
notion  that  he  was  set  about  with  a  when  he  did  the  act,  was  in  such  a  state 
conspiracy  to  subject  him  to  imprison-  of  mind  thai  he  was  not  conscious  that  the 
ment  and  death,  that  Lord  Lyndhurst  effect  of  it  would  be  to  injure  any  other 
told  the  jury  that  they  might  "  acquit  person,  this  will  amount  to  a  general 
the  prisoner  on  the  ground  of  insanity  verdict  of  not  guilty."  B.  v.  Davies,  1 
if  he  did  not  know,  when  he  com-  F.  &  F.  69,  1858--Crompton. 
mitted  the  act,  what  the  effect  of  it  In  the  ecclesiastical  courts  the  ez- 
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the  crime^  but  insane  on  other  topics,  the  insanity  in  the  latter 
respect  will  not  save  him.^     The  crime  must  have  been 
the  result  of  a  delusion.     A  delusion,  therefore,  that  arises,  sanitj  no 
not  from  an  irrepressible  and  absolute  chimera,  but  from  ^time" 
imperfect  information  or  imperfect  reasoning  which  care  '^^^.^^'x 
and  diligence  could  correct,  does  not  excuse  crime  com- 
mitted under  its  influence.     It  is  consequently  admissible  for  the 
prosecution  to  show  that  the  delusion  was  the  result  of  logical 
processes  which,  though  prejudiced,  were  not  abnormal.'    But  it 
does  not  follow  from  this  that  an  insane  delusion  on  a  matter  not 
directly  at  issue  may  not  be  part  of  a  chain  of  evidence  from  which 
general  insanity  may  be  inferred.^ 

§  42.  Nor  should  it  be  forgotten  that  a  delusion,  to  be  a  defence 
to  an  indictment  for  crime,  must  be  non-n^ligent.    When 
there  is  reason  sufficient  to  correct  a  delusion,  then  a  ^cuipSe^ 
person  continuing  to  nourish  it,  when  there  is  opportunity  must  be 
given  him  for  such  correction,  is  responsible  for  the  con-  gent. 
sequences.^ 

3.  Irresidible  ImpuJse, 

§  43.  In  order  to  clear  the  question  now  before  us  from  ambigu- 
ities, it  is  proper  to  remark  : 

istence  of  delusions  or  hallucination  1876 ;  State  v.  Mewherter,  46  Iowa,  88, 

on  material  points  has  frequently  been  1877 ;  Boswell  v.  State,  63  Ala.  307, 

held  to  so  far  constitate  insanity  as  to  1879 ;  State  v.  Simms,  71  Mo.  538, 1880 ; 

pro   tanto   destroy   testamentary   ca-  Bovard  v.  State,  80  Miss.  600, 1860; 

pacity.     Dew  v.  Clark,  1  Addams  Eel.  State    v.  Gut,  13  Minn.  341,   1867  ; 

E.  279 ;  Frere  v,  Peacocke,  1  Eobert-  Hawe  v.  State,  11  Nebr.  637, 1881.  Sir 

son,  442 ;  1  Whart  &  St.  Med.  Jur.  J.  F.  Stephen,  Cr.  Law,  art.  27,  takes 

K  34-60.  the  same  ground.    U.  S.  v.  Young, 

In  this  country  the  legitimacy  of  (N.  C.)  7  Crim.  Law  Mag.  729,  1886. 

such  a  defence  in  criminal  cases  has  *  State  v.  Pike,  49  N.  H.  399,  1849. 

been  in  several  instances  specifically  Hence,  when  an  insane  delusion  is 

recognized.    U.  S.  v.  Holmes,  1  CI  iff.  set  up  as  a  defence,  it  is  admissible 

98, 1868 ;  Ck>m.  v.  Rogers,  7  Mete.  600,  for  the  prosecution  to  offer  evidence 

1843 ;  People  v.  Pine,  2  Barbour,  666,  to  prove  that  the  delusion  was  sane, 

1849 ;  State  v.  Windsor,  6  Harr.  612,  t.  e.,  that  it  was  an  opinion  that  ordi- 

1847 ;   Com.  v.  Freth,  3  Phila.  106,  nary  reasoning  might  have  produced. 

1849 ;  Roberts  v.  State,  3  Ga.  310, 1847 ;  State  v.  Pike,  49  N.  H.  399,  1849.    See 

1  Whart  &  St.  Med.  Jur.  i  134.  1  Whart.  &  St  Med.  Jur.  1 144. 

*  State  V.  Lawrence,  67  Me.  674,  »  See  2  Steph.  Hist  Crim.  Law,  162. 

1869 ;  Sindram  v.  People,  88  N.  Y.  *  See  this  argued  at  large,  1  Whart 

196, 1882 ;  Com.  v.  Mosler,  4  Barr,  264,  &  St  Med.  Jur.  {  137 ;  and  see  infra, 

1846 ;  State  v.  Geddis,  42  Iowa,  264,  i  492. 
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(a)  "Irrepressible  impulse'^  is  not  "moral  insanity/'  supposing 
^ J  .  "  moral  insanity"  to  consist  of  insanity  of  the  moral  sys- 
ibie  im-  tem,  Coexisting  with  mental  sanity.  "  Moral  insanity/* 
UdiB-  as  thus  defined^  has  no  support,  as  will  hereafter  be 
tm^iahed  ggen/  either  in  psychology  or  law. 

"  moral  in-       (b)  Nor  is  "  irresistible  impulse  "  convertible  with  pas- 
and  m>m     sionatc  propensity  or  jealousy,  no  matter  how  strong,  in 


tt  «Miaai/Nn   " 


^^*"**^^'    persons  not  insane.^ 

§  44.  In  other  words,  the  "irresistible  impulse"  of  the  lunatic, 

which  confers  irresponsibility,  is  essentially  distinct  from 

resistible     the  passion,  however  ^aolent,  of  the  sane,  which  does  not 

defence.*    confer  irresponsibility.*    And  when  it  is  shown  that  a 

party  charged  with  crime  committed  the  crime  under  an 

insane  irresistible  impulse,  then  he  is  entitled  to  a  verdict  of  insanity.^ 

^  See  this  discussed  in  Whart.  &  St.  ings."    Scott  v.  Com.,  4  Mete  227, 

Med.  Jur.  J  137.  1842.     See,  also,  Smith  v.  Com.,  1 

*  State  V,  Pike,  49  N.  H.  399,  1849 ;  Duv.  224, 1864 ;  Kriel  v.  Com.,  6  Bush, 

Freeman  v.  People,  4  Denio,  6, 1847 ;  362,  1869 ;   Hopps  v.  People,  81  111, 

Guetig  V,  State,  66  Ind.  94, 1879 ;  State  385.  1862.    To  the  same  effect  is  the 

V.  Strickley,  41  Iowa,  232, 1875.    See  judgment  of  the  Court  of  Common 

1  Whart.  &  St.  Med.  Jur.  144.  Pleas  of  Philadelphia,  in  1868 ;  Com. 

»  Williams  v.  State,  50  Ark.  511,  v,  Haskell,  2  Brewster,  491, 1868  (see, 
1888.  See  1  Whart.  &  St.  Med.  Jur.  also.  Com.  v.  Freeth,  5  Clark,  Pa,  L.  J. 
i  144 ;  Com.  v.  Rogers,  7  Mete.  500,  R.  455,  1855 ;  of  the  Supreme  Court 
1843;  Sir  J.  F.  Stephen's  Eng.  Crim.  of  Indiana,  in  1869;  Stevens  v.  State, 
Law,  p.  91,  and  Ibid.,  Digest,  art.  27 :  81  Ind.  485, 1869  (see  Bradley  v.  State, 
opin.  of  Chief  Justice  Gibson,  ofPenn-  31  Ind.  492);  of  Iowa,  in  1868;  State 
sylvania,  4  Barr,  266, 1846.  This  was  v,  Felter,  25  Iowa,  67,  1868 ;  of  nil- 
reaffirmed  in  Coyle  v.  Com.,  100  Pa,  nois,  in  1866 ;  Hopps  v.  People,  31  111. 
573,  1882.  To  the  same  effect,  see  385, 1862 ;  and  of  the  Supreme  Court 
People  V.  Sprague,  2  Park.  C.  R.  43,  ofthe  United  States,  in  1872;  Life  Ins. 
1855 ;  and  rulings  by  Judge  Ellis  Co.  v,  Terry,  15  Wall.  580,  1872.  The 
Lewis,  cited  in  Lewis  Cr.  Law,  404;  doctrine,  however,  was  emphatically 
by  Judge  Edmunds  (2  Am.  Jour,  of  repudiated  in  North  Carolina,  in  1861. 
Ins.) ;  by  Judge  Whiting  (Freeman's  State  v.  Brandon,  8  Jones,  463, 1860. 
Trial— Pamph.) ;  and  by  the  Supreme  In  conformity  with  the  text  may 
Court  of  Georgia  (Roberts  v.  State,  8  be  cited  a  case  in  which  Judge  Story 
Ga.  310, 1847).  decided  that  a  young  woman,  who  in 

In  1862,  the  text  with  the  cases  a  violent  impulse  in  puerperal  fever 

given  in  it  was  cited  with  approval  by  threw  her  child  overboard,  though  at 

the  Supreme  Court  of  Kentucky ;  and  the  time  perfectly  conscious  of  the 

while  irresistible  impulse,  as  a  distinct  enormity  of  the  act,  was  entitled  to  an 

line  of  defence,  was  recognized,  it  was  acquittal.     U.  S.  v.  Hewson,  7  Law 

held  that,  to  sustain  it,  "  it  must  be  Rep.  361, 1844. 

known  to  exist  in  such  violence  as  to  ^  'R.v.  Oxford,  9  C.  &  P.  523,  at  pp. 

render  it  impossible  for  the  party  to  545-6, 1840 ;  Plake  v.  State,  121  Ind. 

do  otherwise  than  yield  to  its  prompt-  433,  1890. 
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§  45.  In  the  enunciation  of  this  conclusion  there  should  be  the 
strictest  caution,  and  in  the  application  of  it  the  most 
jealous  scrutiny.  And  in  connection  with  it,  it  is  always  reXiriteM 
important  to  keep  in  mind  the  impressive  language  of  Jo  this  de- 
Lord  Brougham,  when  discussing  the  question  before  the 
House  of  Lords :  "With  respect  to  the  point  of  a  person  being  an 
accountable  being,  that  was  an  accountable  being  to  the  law  of  the 
land,  a  great  confusion  had  pervaded  the  minds  of  some  persons 
whom  he  was  indisposed  to  call  reasoners,  who  considered  account- 
ability in  its  moral  sense  as  mixing  itself  up  with  the  only  kind  of 
accountableness  with  which  they,  as  human  legislators,  had  to  do, 
or  of  which  they  could  take  cognizance.  He  could  conceive  of  the 
case  of  a  human  being  of  a  weakly  constituted  mind,  who  might 
by  long  brooding  over  real  or  fancied  wrongs  work  up  so  perverted 
a  feeling  of  hatred  against  an  individual  that  danger  might  occur. 
He  might  not  be  deluded  as  to  the  actual  existence  of  injuries  he 
had  received,  but  he  might  grievously  and  grossly  exaggerate  them, 
and  they  might  so  operate  upon  a  weakly  framed  mind  and  intel- 
lect as  to  produce  crime.  He  could  conceive  that  the  Maker  of 
that  man,  in  His  infinite  mercy,  having  regard  to  the  object  of  His 
creation,  might  deem  him  not  an  object  for  punishment.  But  that 
man  was  accountable  to  human  tribunals  in  a  totally  different 
sense.  .  .  .  He  could  conceive  a  person  whom  the  Deity  might 
not  deem  accountable,  but  who  might  be  perfectly  accountable  to 
human  laws."^ 

The  conclusion  we  must  reach,  therefore,  is,  that  an  irresistible 
homicidal  impulse  in  an  insane  person  is  a  good  defence,  though 
such  insane  person  was  able  to  distinguish  between  right  and  wrong. 
With  a  sane  person,  however,  it  is  not  a  defence,  as  the  law  makes 
aU  Bane  persons  responsible  for  their  impulses.*    But  mere  inteUeo- 

*  Hans.  Par.  Deb.  Ixvii.  728.    In  Pa.  593, 1882 ;  Dejarnette  v.  Com.,  76 

the  speech  as  reported  by  Hansard,  Va.  869,  1880;  State  v,  Stickley,  41 

Lord  Brougham  bases  the  distinction  Iowa,  232, 1875 ;  State  v,  Mewherter, 

in  the  text  on  the  Preventive  theory  46  Iowa,  85, 1877 ;  Wright  v.  People, 

of  ponishahility,  heretofore  discussed.  4  Nebr.  407, 1875 ;  Hart  t;.  State,  14 

This,  however,  is  not  essential  to  the  Nebr.  572, 1883 ;  Cunningham  v.  State, 

validity  of  his  conclusion.  56  Miss.  269, 1879 ;  People  v.  M'Don- 

'  See,  as  substantiating  this  conclu-  ell,  47  Cal.  134,  1869 ;  People  v.  Horn, 

Bion,  Flanagan  v.  People,  52  N.  Y.  467,  62  Cal.  120, 1882 ;  and  authorities  cited 

1873 ;  Walker  v.  People,  88  N.  Y.  81,  under  next  section.     Cf,  Com.  v.  Tay- 

1882 ;  State  v.  Spencer,  (1  Zab.)  21  lor,  41  Leg.  Int.  488,  1884. 

N.  J.  L.  196, 1847 ;  Ooyle  v.  Com.,  100  In  Blackburn  v.  State,  23  Ohio,  165 
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tual  power  to  plan  and  premeditate  does  not  constitute  sanity.^ 
There  may  be  such  power,  and  yet,  from  an  incapacity  to  form  a 
right  view  of  the  relations  of  the  act,  the  party  may  be  insane.* 

As  insane  persons,  in  the  sense  just  stated,  may  be  mentioned, 
persons  afflicted  with  idiocy  or  amentia,  the  former  being  congenital, 
the  latter  consisting  of  a  loss  of  mental  power  ;^  and  mania.^ 

4.  "  Moral  Insanity,'' 

§  46.  "  Moral  insanity,"  in  its  distinctive  technical  sense,  is  a 
.  supposed  insanity  of  the  moral  system  coexisting  with 
sanity  no  mental  sanity.^  It  is  therefore  to  be  distinguished  from 
eence.  « ingane  irresistible  impulse,"  which  has  just  been  no- 
ticed, in  two  respects:  (1)  "Irresistible  impulse"  is  only  a  valid 
defence  when  the  party  offering  it  is  mentally  deranged,  while  in 
"  moral  insanity,"  by  its  very  terms,  the  patient  is  always  mentally 
sane;  and  (2)  "Irresistible  impulse"  is  a  special  propensity  im- 
pelling to  a  particular  bad  act,  while  in  "  moral  insanity "  he  is 
impelled  to  all  sorts  of  badness.  It  is  enough  for  the  present  to 
say  that,  as  is  abundantly  shown  elsewhere,^  the  position  that 
"  moral  insanity,"  as  thus  defined,  exists,  is  now  almost  without  a 
defender  among  specialists  in  mental  diseases.  That  it  is  repudi- 
ated by  the  courts  of  England  and  of  the  United  States  there  is 

(decided  in  1872),  the  proper  ques-  ing  his  mind,  from  controlling  his  own 

tions  to  be  submitted  to  the  jury  were  conduct,  unless  the  absence  of  the 

declared  to  be :  "  Was  the  accused  a  power  of  control  has  been  caused  by 

free  agent  in  forming  the  purpose  to  his  own  default."    1  Steph.  Hist.  Grim, 

kill  ?    Was  he  at  the  time  capable  of  Law  168 ;  Williams  v.  State,  50  Ark. 

judging  whether  ih^U  act  was  right  or  511,  1888 ;  People  v,  Foy,  138  N.  Y. 

wrong?  And  did  he  know  at  the  time  664, 1893. 

that  it  was  an  offence  against  the  laws  ^  Bennett  v.  State,  (Wis.)  4  Grim, 

of  God  and  man  ?"  Law  Mag.  378. 

See  the  statement  on  this  point  by  *  1  Whart.  &  St.  Med.  J.  J§  531-537. 

Gockburn,  G.  J.,  given  in  the  Appen-  '  R.  v.  Shaw,  L.R.  1 G.  G.  145, 1866 ; 

dix  to  the  Report  of  the  Gommittee  of  R.  v.  Southey,  4  F.  &  F.  864,  1864; 

the  House  of  Gommons  on  the  Homi-  Vance  v,  Gom.,  2  Va.  Gas.  182,  1819 ; 

cide  Amendment  Bill.  See,  also,  Willis  McAllister  v.  State,  17  Ala.  434, 1849. 

V.  People,  5  Parker  G.  R.  620,  1860 ;  *  U.   S.   v.  Hewson,  7  Law  Rep. 

and  also  Andrew's  Gase,  1  Whart.  &  361, 1844. 

St.  Med.  Jur.  J  162.  »  See  28  Alb.  L.  J.  40.    I  have  dis- 

"  No  act  is  a  crime  if  the  person  cussed  this  question  in  a  note  to  Qui- 

who  does  it  is,  at  the  time  when  it  is  teau's  Gase,  10  Fed.  Rep.  161  et  seq., 

done,  prevented  either  by  defective  1882. 

mental  power,  or  by  any  disease  affect-  •  1  Whart.  &  St  Med.  J.  iJ  631-537. 
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an  almost  unbroken  current  of  authority  to  show.  Carefully  and 
conscientiously  has  the  defence,  by  a  vast  number  of  independent 
courts,  been  scanned ;  and  in  almost  every  instance  the  conclusion 
is  that  the  theory  on  which  it  rests  is  without  support  either  in 
jurisprudence  or  psychology.* 

5.  Menial  Disturbance  as  lowering  Orade  of  Ouilt. 

§  47.  The  old  common  law  authorities  took   the   ground   that 
sanity  and  insanity  are  states  as  clearly  and  absolutely 
distinguishable  as  are  coverture  and  non-coverture ;  and  ^irtu^ 
that  men  are  either  wholly  sane,  so  as  to  be  wholly  anco.ad- 

,  miSBibld  to 

responsible,  or  wholly  insane,  so  as  to  be  wholly  irre-  disprove 
sponsible.     This  principle,  however,  is  now  abandoned  °^***' 
as  based  on  a  psychological  untruth;     There  are  many  degrees  both 
of  sanity  and  insanity ;  and  the  two  states  approach  each  other  in 

»  R.  V,  Oxford,  9  C.  &  P.  625, 1840;  cited  U.  S.  v.Schulte,  6  McLean,  121, 

R  V.  Barton,  3  Cox  C.  C.  275, 1850 ;  1852 ;  U.  S.  v.  Holmes,  1  Clifford,  98, 

R  17.  Higginson,  1  C.  &  K.  129,  1845 ;  1858 ;  U.  S.  v.  Guiteau,  1  Mackey,  498, 

R  V.  Layton,  4  Cox  C.  C.  149,  1851 ;  10  Fed.  Rep.  161. 1882 ;  State  v.  Law- 

R  V.  Hayne,  1  F.  &  F.  666, 1869;  R  rence,  67  Me.  574, 1869;  Com.  v,  Ro- 

V.  Townley,  3  F.  &  F.  889, 1862 ;  Peo-  gere,  7  Mete.  500, 1843 ;  Com.  v.  Heath, 

pie  V.  Kerrigan,  73  Cal.  222, 1887.  11  Gray,  303, 1857 ;  State  v.  Richards, 

Shortly  after  Townley's  Case,  on  a  39  Conn.  591, 1872;  Freeman  v.  Peo- 

trial  for  murder,  before  Erie,  J.,  the  pie,  4  Denio,  9,  1847 ;   Flanagan  v 

defence  relied  on  evidence  showing  a  People,  62  N.  Y.  467, 1873 ;  State  v. 

great  amount  of  senseless    extrava-  Spencer, 21  N.J. L.  (12^b.)  196, 1847 

gance  and  absnrd  eccentricity  of  con-  State  v.  Windsor,  5  Harring.  612, 1847 

duct,  coupled  with  habits  of  excessive  Vance  v.  Com.,  2  Va.  Cas.  132, 1818 

intemperance,  causing  fits  of  delirium  State  v.  Brandon,  8  Jones,  463,  1860 

tremens y  the   prisoner,  however,  not  Boswell  v.  State,  63  Ala.  307, 1879 

laboring  under  the  effects  of  such  a  Farrer  v.  State,  2  Ohio  St.  54,  1853 

fit  at  the  time  of  the  act,  and  the  cir-  Finley  v.  State,  38  Mich.  482,  1878 

cumstances  showing  sense  and  delib-  People  v.  Coffman,  24  Cal.  230,  1864 

eration,  and  a  perfect  understanding  People  v.  M'Donell,  47  Cal.  134, 1874 

of  the  nature  of  the  act ;  it  was  held.  State  v,  Coleman,  20  S.  C.  392,  1882 

that  the  evidence  was  not  sufficient  to  Choice  t;.  State,  31  Ga.  424,  1861 

supportthe  defence,  as  it  rather  tended  Spann   v.  State,    47    Ga.  653,   1873 

to  show  wilfiil  excesses  and  extreme  These  cases,  though  in  various  terms 

folly  than  mental  incapacity.    R.  v.  unite  substantially  in  declaring,  as  the 

Leigh,  4  F.  &  F.  915, 1864.    And  see  proposition  is  stated  by  an  able  jurist, 

B.  V.  Southey,  4  F.  &  F.  864, 1864 ;  Judge  Thurman   (Farrer  v.  State,  2 

R.  V.  Watson,  reported  in  1  Whart.  &  Ohio  St.  54, 1853), "  that  there  is  no  au- 

8t.  Med.  Jur.  3  166 ;  R.  v,  Edmunds,  .thority  for  holding  that  mere  moral 

Ibid,  i  167.  insanity,  as  it  is  sometimes  called,  ex- 

As  American  authorities   may  be  onerates  from  responsibility.'' 
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imperceptible  gradation^  melting  into  each  other,  to  adopt  an 
illustration  borrowed  by  Lord  Penzance  f5pom  Burke,  as  day  melts 
into  night/  There  may,  therefore,  be  phases  of  mind  which  cannot 
be  positively  spoken  of  as  either  sane  or  insane.  Are  persons  in 
one  of  these  phases  to  be  acquitted  of  crime  ?  If  so,  they  would 
constitute  a  class  not  only  dangerous  but  uncontrollable ;  for  they 
would  not  be  sane  enough  to  be  convicted  as  felons,  and  yet  would 
not  be  insane  enough  to  be  confined  as  lunatics.  Are  they  to  be 
convicted,  when  charged  with  offences  involving  malice  and  pre- 
meditation? At  this  justice  would  revolt,  for  at  the  time  of  the 
commission  of  the  guilty  act  the  defendant,  as  it  could  readily  be 
shown,  was  not  in  a  condition  of  mind  coolly  to  premeditate,  or 
accurately  to  contemplate,  a  malicious  design.  Under  such  circum- 
stances the  better  course  is  to  find  the  defendant  guilty  of  the 
offence  in  a  diminished  grade,  when  the  law  establishes  such  grade ; 
or  when  it  does  not,  to  inflict  on  him  modified  punishment.^  Nor 
is  this  view  inconsistent  with  the  analogies  of  the  law.  Such  con- 
siderations (t.  e.,  those  of  the  defendant's  mental  constitution)  are 

See,  also,  Flanagan  v.  People,  52  are  discussed.  As  exhibiting  a  view 
N.  Y.  467, 1873,  where  it  was  said  by  diverging  fi-om  the  text,  see  Anderson 
Andrews,  J. :  "  The  argument  proceeds  v.  State,  43  Conn.  614, 1876. 
npon  the  theory  that  there  is  a  form  In  vindication  and  ftiller  elabora- 
of  insanity  in  which  the  faculties  are  tion  of  the  remarks  in  the  text  on 
so  disordered  and  deranged  that  a  **  moral  insanity,''  see  1  Whart.  &  St. 
man,  though  he  perceives  the  moral  Med.  Jur.  H  186  et  seq, 
quality  of  his  acts,  is  unable  to  control  ^  ''We  use  no  mere  metaphor  when 
them,  and  is  urged  by  some  mysterious  we  say  that  the  intellect  passes  through 
pressure  to  the  commission  of  acts  the  innumerable  gradations  from  the  full 
consequences  of  which  he  anticipates  glow  of  noonday  to  the  depth  of  mid- 
but  cannot  avoid.  Whatever  medical  night.  He  who  attempts  to  place  a 
or  scientific  authority  there  may  be  for  limit  to  the  twilight  on  either  side,  at- 
this  view,  it  has  not  been  accepted  by  tempting  to  fix  a  limit  at  which  reason 
courts  of  law."  S.  P.,  People  v.  M'Don-  either  suddenly  ceases  or  suddenly  be- 
ell,  47  Cal.  134, 1874 ;  (y,  R.  v.  Haynes,  gins,  is  in  the  quandary  of  those  who 
1  F.  &  F.  666, 1859.  put  to  the  stoical  philosophers  the 

A  partial  exception  is  to  be  found  question  what  constitutes  a  heap  of 
in  some  eccentric  opinions  delivered  corn,  and  what  a  bald  head,  and  who 
in  the  Court  of  Appeals  of  Kentucky;  were  brought  at  last  to  confess  that  a 
opinions,  however,  which  do  not  ap-  single  grain  made  a  heap  of  corn,  and 
pear  to  have  been  sustained  by  a  ma-  pulling  out  a  single  hair  made  a  bald 
jority  of  the  court  in  which  they  were  head."  Ideler,  Gericht.  Psychol,  pp. 
pronounced.  Smith  v.  Com. ,  1  Du  v.  224,  46-51 . 

1864 ;  St.  Louis  Mut.  Ins.  Co.  v.  Graves,  .     *  See  1  Whart.  &  St.  Med.  Jur.  H 126, 
6  Bush,  268, 1870.  See  1  Whart.  &  St.   181,200. 
Med.  Jur.  gj  175-8,  where  these  cases 
62 


CHAP,  ni.]  INSANITY.  [§  47. 

invoked  whenever  we  have  to  determine  whether  a  party  assailed 
acted  bond  fide  when  resorting  to  violent  measures  of  self-defence. 
So  do  we  gauge  responsibility  in  cases  of  sleep-drunkenness ;  so  do 
we  estimate  the  conduct  of  persons  when  roused  by  any  great 
political  or  religious  excitement  ;^  and  so  do  we  hold  in  cases  of  in- 
toxication^ when  called  upon  to  measure  deliberation  and  intent.' 
If,  in  cases  where  homicide  has  been  committed  during  an  excite- 
ment which  the  defendant's  peculiar  psychical  state  has  abnormally 
protracted  and  intensified^  a  verdict  of  murder  in  the  second  degree, 
or  of  manslaughter,  be  given  in  accordance  with  these  views,  a 
result  is  reached  which  not  only  harmonizes  with  sound  principle, 
but  it  is  far  more  consistent  with  the  public  idea  of  justice  than 
would  be  a  verdict  either  of  not  guilty  or  of  murder  in  the  first 
d^ree.^  Sir  J.  F.  Stephen  lends  his  authority  to  the  same  view. 
"  Partial  insanity,"  he  says,  "  may  be  evidence  to  disprove  the  pres- 
ence of  the  kind  of  malice  required  by  the  law  to  constitute  die  particular 
crime  of  which  the  prisoner  is  accused.  A  man  is  tried  for  wound- 
ing with  intent  to  murder.  It  is  proved  that  he  inflicted  the 
wound  under  a  delusion  that  he  was  breaking  a  jar.  The  intent  to 
murder  is  disproved,  and  the  prisoner  must  be  acquitted ;  but  if  he 
would  have  had  no  right  to  break  the  supposed  jar,  he  might  be 
convicted  of  an  unlawful  and  malicious  wounding,"  ^  or,  in  case  ot 
the  death  of  the  party  so  wounded,  the  defendant  might  be  found 
guilty  of  manslaughter,^  on  the  ground  of  negligent  homicide. 

^  Infra,  H  888,  389,  491 ;  1  Whart.  other  words,  it  is  the  absence  of  that 

A  8t.  Med.  Jut.  {  181.  self-determining   power  which    in  a 

'  See  Boberts  v.  People.  19  Mich,  sane  mind  renders  it  conscious  of  the 

401, 1869.    Infra,  H  888-9,  491.  real  nature  of  its  own  purposes,  and 

'  See,  as  illustrating  this,  McGreg-  capable  of  resisting  wrong  impulses, 

or's  Case,  23  Am.  Jour.  Ins.  549.  When  this  self-governing   power  is 

*  Stephen's  Cr.  Law  (1863),  p.  92.  wanting,  whether  it  is  caused  by  in- 

^  In  Jones  V.  Com.,  75  Pa.  403,  1874,  sanity,  gross  intoxication,,  or   other 

Agnew,  C.  J.,  said :  **  Want  of  intelli-  controlling  influences,  it  cannot  be 

gence  is  not  the  only  defect  to  moder-  said  truthfully  that  the  mind  is  ftilly 

ate  the  d^ree  of  offence ;  but  with  in-  conscious  of  its  own  purposes,  and 

telligence  there  may  be  an  absence  of  deliberates   or   premeditates   in   the 

power  to  determine  properly  the  true  sense  of  the  act  describing  murder  in 

nature  and  character  of  the  act,  its  the  first  degree.    We  must,  however, 

effects  upon  the  subject,  and  the  true  distinguish    this   defective   frame  of 

responsibility  of  the  actor :  a  power  mind  from  that  wickedness  of  heart 

necessary  to  control  the  impulse  of  which  drives  the  murderer  on  to  the 

the  mind,  and  prevent  the  execution  commission  of  his  crime,  reckless  of 

of  the  thought  which  possesses  it    In  consequences.      Evil   passions   often 
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It  is  true,  that  whether  a  man  is  responsible  can  be  answered  only 
by  yes  or  no.  Bat  while  on  the  general  question  of  amenability 
for  crime  there  can  be  no  grades  of  responsibility,  it  is  otherwise 
when  we  view  the  question  objectively,  as  involving  responsibility 
for  crimes  of  which  there  are  several  grades.  A  man  may  have 
capacity,  for  instance,  to  be  responsible  for  manslaughter,  but  not 
to  be  responsible  for  murder ;  for  he  may  have  capacity  enough  for 
a  blind,  passionate  killing,  but  not  for  a  killing  that  is  deliberate 
and  intelligent.  In  this  sense  we  may  hold  that  there  may  be 
modified  guilt.  Besponsibility  itself  is  capable  of  no  modifications. 
But  certain  phases  of  guilt  require  higher  capacity  than  do  other 
phases  of  guilt.^  And  there  may  be  properly  a  verdict  of  murder 
in  the  second  degree  in  cases  where  there  was  an  intent  to  kill,  and 
yet,  from  mental  disturbance,  this  intent  was  not  specific' 

6.  Intoxication. 

§  48.  Settled  insanity ,  produced  by  intoadooHony  affects  responr- 
sibUity  in  the  same  way  as  insanity  produced  by  any  other 
uX".  cause.^  If  a  man  who,  laboring  under  delirium  tremens, 
5^J^f^'  kills  another,  be  made  responsible,  there  is  scarcely  any 
intoxica-  gpecies  of  insanity  which  on  like  principles  would  not  be 
beiire-  subjected  to  the  severest  penalties  of  criminal  law.  A 
man  laboring  under  this  species  oi  delirium  may  be  as 
utterly  insane  as  a  man  laboring  under  any  other  kind  of  de- 
lirium. The  only  ground  for  assigning  a  higher  degree  of  respon- 
sibility in  cases  of  delirium  tremens  is  the  fact  that  in  the  latter 
case  the  delirious  person  has  subjected  himself  voluntarily  to  this 
calamity.  But  to  this  the  answer  is  threefold  :  (1)  That  delirium 
tremens  is  not  the  intended  result  of  drink  in  the  same  way  that 

seem  to  tear  up  reason  by  the  root,  1879.  In  Indiana  the  doctrine  of  the 
and  urge  on  to  murder  with  heedless  text  is  not  accepted ;  but  the  same  re- 
rage.  But  they  are  the  outpourings  suit  is  reached  by  authorizing  the  de- 
of  a  wicked  nature,  not  of  an  unsound  fendant  to  put  '^  his  mental  condition  " 
or  disabled  mind."  in  evidence  for  the  purpose  of  ex- 

^  See  Meyer,  i  25.    Berner,  {125,  plaining  his  intent.    Sage  v,  Stete,  89 
says,  "  die  Verfechter  der  verminder-   Ind.  141. 

ten  Zurechnungsfahigkeit  wollen  '  See,  on  this  topic,  Whart.  &  St. 
Bichtiges  in  unrichtigerform."  Med.  Jur.  (4th  ed.)  J  204 ;  article  by  Mr. 

'  Jones  V,  Com.,  tU  sup. ;  Green  v.  Lawson  in  Am.  Law  Beg.  Ap.  1884, 
Com.,  83  Pa.  75,  1876  {infra,  H  380,   pp.  217  et  $eq. ;  Territory  v.  Davis 
455) ;  Pistorius  v.  Com.,  84  Pa.  158,  (Ariz.)  22  Bep.  76,  1886. 
1877 ;  Willis  v.  Com.,  32  Gratt  928, 
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dronkenneas  is;  (2)  That  there  is  no  possibility  that  deUrium 
tremens  will  be  voluntarily  generated  in  order  to  afford  a  cloak  for 
a  particular  crime ;  (3)  That  so  &r  as  original  cause  is  cdnoerned^ 
ddirium  tremens  is  not  peculiar  in  being  the  offspring  of  indiscre- 
tion or  guilty  for  such  is  the  case  with  many  other  kinds  of  insanity. 
These  points  scarcely  need  to  be  expanded.  The  fact  is,  ddirivm 
tremens  runs  the  same  course  with  almost  every  other  species  of 
insanity  known  in  the  criminal  courts.  It  is  the  result,  like  many 
other  manias,  of  prior  vicious  indulgences ;  but  it  differs  from  in- 
toxication in  being  shunned  rather  than  courted  by  the  patient, 
and  in  being  incapable  of  voluntary  assumption  for  the  purpose 
of  covering  guilt.  Hence  the  conclusion  above  given  has  been  re- 
peatedly affirmed.^  And  expressly  to  this  point  is  a  case  where 
Judge  Curtis,  of  the  United  States  Supreme  Court,  told  the  jury 
^'  that  if  the  defendant  was  so  far  insane  as  not  to  know  the  nature 
of  the  act,  nor  whether  it  was  wrong  or  not,  he  is  not  punishable, 
although  such  ddirium  tremens  is  produced  by  the  voluntary  use  of 
intoxicating  liquors."  ^    Drunkenness,  also,  when  so  complete  as  to 

^  1  Hale,  32 ;  4  Black.  Com.  26 ;  R.  applied.     Cf,  People  v,  Cummins,  47 

V.  Thomas,  7  C.  &  P.  817, 1837 ;  R.  v.  Mich.  334, 1882. 

Meakin,  7  C.  &  P.  297, 1837 ;  Rennie's  »  U.  S.  v.  McGlue,  1  Curtis  C.  C.  1. 

Case,  1  Lew.  C.  C.  76,  1823;  R.  v.  1855. 

Davis,  14  Cox  C.  C.  563,  1879 ;  U.  S.  When  delirium  tremens  is  set  up  as  a 

V.  Drew,  5  Mason,  28, 1828 ;  U.  S.  v,  defence,  the  prisoner  must  show  that 

Forbes,  Crabbe  R.  558,  1845 ;  U.  S.  v.  he  was  under  a  delirium  at  the  time 

Clarke,   2  Cranch  C.  C.   158,  1824;  the  act  was  perpetrated,  there  being 

Flanigan  v.  People,  86  N.  Y.  554,  no  presumption  of  its  existence  from 

1881 ;  Com.  v.  Green,  1  Ashm.  289,  antecedent  fits  from  which  he  has  re- 

1826;  State  v.  Dillahunt,  3  Harring.  covered.  State  v.  Sewell,  3  Jones  Law, 

551, 1844 ;  Roberts  v.  People,  19  Mich.  (N.  C.)  245, 1855.   See,  a£  to  presump- 

401,  1869;    Maconnehey  v.  State,  5  tion  of  continuance  of  insanity,  Whart. 

Ohio  St.  77,  1855 ;  Boswell  v.  Com.,  20  Cr.  Ev.  §  730. 

Gratt  860,  1871;  Smith  v.  Com.,  1  Where  it  is   shown    that   the   de- 

Duv.  224,  1864 ;  Bales  v.  State,  3  W.  fendant's  mind  has  been  so  far  de- 

Va.  685,  1864 ;  Bailey  v.  State,  26  Lid.  stroyed  by  long-continued  habits  of 

422,  1867;  Fisher  v.  State,  64  Ind.  drunkenness  sb  to  render  him  men- 

435, 1878 ;  Bennett  v.  State,  Mart.  &  tally  incompetent  for  the  intelligent 

Yerg.  183,  1839 ;   Comwell  v.  State,  commission  of  crime,  this  mental  in- 

Ibid.  147,  1827 ;  Beasley  v.  State,  50  capacity  is  held  a  sufficient  defence. 

Ala.  149,  1873;  Carter  v.  State,  12  Bailey  v.  State,  26  Ind.  422,  1867; 

Tex.  600,  1854;  Erwin  v.  State,  10  Cluck  v.  State,  40  Ind.  263,  1871.    As 

Tex.  App.  700,  1881;  Schlencker  v.  to  "dipsomania,"  see  Whart.   &   St 

State,  9  Nebr.  241,  1880;    and   see  Med.  Jur.  J  639;  State  v.  Pike,  49  N. 

Stuart  V.   State,  1  Baxt.   178,  1873,  H.  399, 1869 ;  People  v.  Blake,  cited 

where  the  right  and  wrong  test  was  infra^  2  53. 
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stupefy,  may  be  a  defence  to  a  prosecution  for  any  offence  with  the 
commission  of  which  stupefaction  is  inconsistent.^  And  perma- 
nent insanity  produced  by  drunkenness  stands  on  the  same  footing 
as  permanent  insanity  of  any  other  type.* 

§  49.  Temporary  insanity ,  produced  immediately  by  intoodoaiion^ 
Voluntary  ^^^  ^*^^  destroy  responsibility ^  where  the  patient^  when  sane 
intoxica-  and  responsible,  made  himself  voluntarily  intoxicated.^  It 
not  ex-  Daay,  as  we  will  presently  see,  lower  the  grade  of  guilt 
««  pa  •  jjj  cases  in  which  the  defendant  did  not  previously  make 
himself  drunk  with  'the  crime  in  view.  But  it  does  not,  when 
voluntary,  and  when  not  amounting  to  insanity  as  above  stated, 
destroy  responsibility.*  This  conclusion  is  sustained  not  only  by 
reason  but  by  policy.  There  could  rarely  be  a  conviction  for 
homicide  if  drunkennness  avoided  responsibility.*  Few  violent 
crimes  would  probably  be  attempted  without  resorting  to  liquor 
both  as  a  stimulant  and  as  a  shield  : '  and  the  very  fact,  therefore^ 
which  shows  peculiar  malignant  deliberation,  would  be  interposed 
as  an  excuse.  The  authorities,  however,  concur  in  rejecting  this 
position.  Sir  E.  Coke  tells  us :  '^  As  for  a  drunkard  who  is  volun- 
tarius  daemon,  he  hath,  as  has  been  said,  no  privilege  thereby, 
but  what  hurt  or  ill  soever  he  doth  his  drunkenness  doth  aggravate 
it.  Omne  crimen  ebrietas  et  incendit  et  detegit"''  And  though 
casual  drunkenness  cannot  now  be  said  to  aggravate  a  crime  in  a 
judicial  sense,^  yet  it  is  settled  that  it  forms  no  defence  to  the  fact 
of  guilt.  Thus  Judge  Story,  in  a  case  already  cited,  after  noticing 
that  insanity,  as  a  general  rule,  produces  irresponsibility,  went  on 
to  say :  "  An  exception  is,  when  the  crime  is  committed  by  a  party 
while  in  a  fit  of  intoxication,  the  law  allowing  not  a  man  to  avail 

^  Infra,  }  64.  109  111.  169,  1883 ;  Gunter  v.  State, 

^  State  V.  Robinson,  20  W.  Va.  713,  83  Ala.  96, 1887. 
1882.  *  State  v.  WUson,  104  N.  C.  868, 

*  That   when   the   defendant   was  1889. 
made  drunk  by  the  artifice  of  another      ^  See  1  Whart.  &  St.  Med.  Jur.  22 
he  is  to  be  treated  as  if  pro  tanto  in-  207-10. 

sane,  see  Bartholomew  v.  People,  104      •  See  Nevling  v,  Ck)m.,  98  Pa.  328, 
HI.  605,  1882.    In  Smith  v.  Com.,  1   1881 ;  State  v,  Robinson,  20  W.  Va. 
Duv.  224, 1864 ;  Judge  Robertson  held  713, 1882. 
that  temporary  drunkenness  may  in       ^  Co.  Litt.  247  a. 
respect  to  responsibility  be  treated  as       ®  See  Mclntyre  v.  People,  38  111. 
temporary  insanity;  but  this  was  re-  516,  1864;  Ferrell  v.  State,  43  Tex. 
pudiated   in  Shannahan  v.  Com.,  8  503,  1875. 
Bush,  463,  1871 ;  Upstone  v.  People, 
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himself  of  the  excuse  of  his  own  gross  vice  and  misconduct  to  shel- 
ter himself  from  the  legal  consequences  of  such  crime,"  Lord  Hale 
said  :  ^'  The  third  sort  of  madness  is  that  which  is  dementia  affeo^ 
tata,  namely,  drunkenness.  This  vice  doth  deprive  a  man  of  his 
reason,  and  puts  many  men  into  a  perfect  but  temporary  frenzy ; 
but  by  the  laws  of  England  such  a  person  shall  have  no  privileges 
by  his  voluntary  contracted  madness,  but  shall  have  the  same  judg- 
ment as  if  he  were  in  his  right  senses."  *  And  so  Parke,  B.,  said 
to  a  jury  in  1837  :  ^^  I  must  also  tell  you,  that  if  a  man  makes  him- 
self voluntarily  drunk  it  is  no  excuse  for  any  crime  he  may  commit 
whilst  he  is  so ;  he  takes  the  consequences  of  his  own  voluntary  act, 
or  most  crimes  would  go  unpunished."  *  And  Alderson,  B.,  said  in 
1836  :  "  If  a  man  chooses  to  get  drunk,  it  is  his  own  voluntary  act ; 
it  is  very  different  from  madness,  which  is  not  caused  by  any  act  of 
the  person.  The  voluntary  species  of  madness  which  is  in  a  party's 
power  to  abstain  from  he  must  answer  for."  *  In  harmony  with 
this  is  the  unbroken  current  of  English  authority.* 

§  50.  In  this  country  the  same  position  has  been  taken  with 
marked  uniformity,  it  being  held  that  voluntary  drunkenness  not 
amounting  to  settled  insanity  is  no  defence  to  the  factum  of  guilt ;  ^ 

^  1  Hale,  7 ;  4  Black.  Com.  26 ;  1   1877 ;  Smurr  v.  State,  88  Ind.  604, 

Gabbett  0.  L.  9 ;  and  see  a  learned   1882 ;  Upstone  v.  People,  109  HI.  169, 

article  in  6  Law  Rep.  (N.  S.)  554.  1883 ;  State  v.  White,  14  Kans.  538, 

»  R.  V.  Thomas,  7  C.  &  P.  817, 1837.   1874;  State  v.  Welch,  21  Minn.  22, 

»  R.  V.  Meakin,  7  C.  &  P.  297, 1836.   1875 ;  State  v.  John,  8  Ired.  330, 1848 ; 

*  Burrow's  Case,  1  Lewin,  75, 1823 ;  State  v.  Stark,  1  Strobh.  479,  1846 ; 
Bemue's  Case,  1  Lewin,  76, 1823;  R.  State  v.  Paulk,  18  S.  C.  614,  1881; 
V,  Ayes,  R.  &  R.  165, 1810 ;  R.  v.  Gam-  Mercer  v.  State,  17  Ga.  146,  1854 ; 
len,  1  F.  &  F.  60,  1859;  1  Russell  Choice  v.  State,  31  Ga.  424,  1860; 
on  Crimes,  8.  Estes  v.  State,  55  Ga.  30, 1875 ;  Kan- 

*  U.  S.  V.  Clarke,  2  Cranch  C.  C.  vey  v.  State,  68  Ga.  612,  1881 ;  State 
158,  1824 ;  U.  S.  v,  McGlue,  1  Curtis  v.  Bullock,  13  Ala.  413, 1848 ;  Ford  v. 
C.  C.  1,  1855 ;  U.  S.  v.  Cornell,  2  State,  71  Ala.  385,  1881 ;  Tidwell  v. 
Mason,  91,  1825 ;  U.  S.  v.  Drew,  5  State,  70  Ala.  33, 1881 ;  State  v.  Cole- 
Mason,  28,  1823;  Com.  v.  Hawkins,  man,  27  La.  An.  691,  1876;  Kelly  v. 
8  Gray,  463,  1855 ;  Com.  v.  Malone,  State,  3  Sm.  &  Mar.  518, 1844 ;  Schal- 
114  Mass.  295,  1873 ;  Kenney  v.  Peo-  ler  v.  State,  14  Mo.  502, 1861 ;  State 
pie,  31  N.  Y.  330,  1864 ;  People  v.  v.  Harlow,  21  Mo.  446, 1856 ;  State  v. 
Robinson,  1  Parker  C.  R.  649, 1864 ;  Bearing,  65  Mo.  530,  1877 ;  Smith  v. 
People  V.  Hanunill,  2  Parker  C.  R.  Com.,  1  Duv.  224,  1864 ;  GoUiher  v. 
223, 1855  ;  Resp.  v.  Weidle,  2  Dall.  88,  Com.,  2  Duv.  163,  1865 ;  Comwell  v. 
1781;  McGinnis  t?.  Com.,  102  Pa.  66,  State,  Mart.  &Yerg.  147, 1827;  Swan  v. 
1883  ;  Boftwell  v.  Com.,  20  Gratt.  860,  State,  4  Hmnph.  136,  1873 ;  Pirtle  v. 
1871 ;  Gillooley  v.  State,  58  Ind.  182,  State,  9  Humph.  663, 1848 ;   Casat  v. 
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the  only  point  about  which  there  has  been  any  fluctuation  being  the 
extent  to  which  evidence  of  drunkenness  is  receivable  to  determine 
the  exactness  of  the  intent^  or  the  degree  of  deliberation.* 

§  51.  When  a  particular  condition  of  mind  is  requisite  to  consti- 
.  tute  an  offence,  intoxication  may  be  proved  to  explain 
tionadmis-  such  condition.  Great  caution  is  necessary  in  the  appli- 
termine  *"  cation  of  this  doctrine  to  prosecutions  for  homicides  and 
of'mind'^  Other  violent  crimes,  for,  as  has  already  been  remarked, 
there  are  few  cases  of  premeditated  violence  in  which  the 
defendant  does  not  previously  nerve  himself  for  the  encounter  by 
liquor,  and  there  would  in  future  be  none  at  all,  if  the  fact  of  being 
in  liquor  at  the  time  is  enough  to  disprove  the  existence  of  premedi- 
tation. The  true  view,  therefore,  is,  not  that  the  fact  of  liquor 
having  been  taken  affects  the  issue  when  the  offence  is  shown  to 
have  been  premeditated,'  but  that  when  there  is  no  evidence  of  pre- 
meditation aliunde,  and  the  defendant  is  proved  at  the  time  of  the 
occurrence  to  have  been  in  a  state  of  mental  confusion  of  which 
drink  was  the  cause,  the  fact  of  such  mental  confusion  may  be  re- 
ceived to  show  that  the  defendant  was  at  the  time  in  hot  blood, 
making  him  peculiarly  susceptible  to  supposed  insult,  which  would 
reduce  the  offence  at  common  law  to  manslaughter,'  or  that  he  was 

State,  41  Ark.  511,  1882;  Garter  v.  v.State,49aa.210, 1873;  Moon  v.  State, 

State,  12  Tex.  509,  1864 ;    Scott  v.  68  Ga.  687,  1881 ;  Haile  v.  State.  11 

Stote,  12  Tex.  App.  81,  1881 ;  People  Humph.  164,  1861 ;  Tidwell  v.  State, 

V.  Lewis,  36  Gal.  631,  1869 ;  Houston  70  Ala.  33, 1881 ;  Dawson  v.  State,  16 

V.  State,  26  Tex.  App.  667, 1883 ;  State  Ind.  428, 1861 ;  Gluck  v.  State,  40  Ind. 

V.  Lowe,  93  Mo.  547, 1887 ;  Rather  v,  263, 1872 ;    Mclntyre  v.  People,  88  HI. 

State,  26  Tex.  App.  623,  1888 ;  En-  614, 1864 ;  Gartwright  v.  State,  8  Lea, 

gelhardt  v.  State,  88  Ala.  100,  1889.  376, 1881 ;  People  r.  Williams,  43  Gal. 

*  Scott  V.  Stete,  12  Tex.  App.  31,  344, 1872;  State  v.  Trivas,  32  La.  An. 

1882;  Buckhannon  v.  Gom.,  86  Ky.  1086,  1880;  Ferrell  v.  State,  43  Tex. 

110, 1887 ;  King  v.  State,  81  Ala.  92,  603, 1876 ;  Wenz  v.  State,  1  Tex.  App. 

1886 ;  Gbrisman  v.  State,  64  Ark.  283,  36, 1876 ;  Jeffries  v.  State,  9  Tex.  App. 

1891 ;  State  v.  Zorn,  22  Oreg.  691,  698, 1880. 

1892.  In  New  York,  on  a  trial  of  an  indict- 

'  See  if|/ra,  JJ  54,  389.  ment  for  murder  with  a  club  in  a  sud- 

'  See  cases  discussed  in/ra^  JJ  54,  den  affray,  it  was  held  admissible  to 

389 ;  and  see  R.  v,  Gamlen,  1  F.  &  F.  prove  that  the  prisoner  was  intoxi- 

1858 ;  People  v,  Rogers,  18  N.  Y.  9,  cated  at  the  time ;  and  where  a  wit- 

1869 ;  People  v.  Gassiano,  30  Hun,  ness,  then  present,  well  knowing  the 

888,  1882 ;  Jones  v,  Gom.,  76  Pa.  403,  prisoner,  after  describing  his  appear- 

1874 ;  Keenan  v,  Gom.,  44  Pa.  66, 1862 ;  ance  and  conduct,  was  asked  to  give 

State  V.  G^arvey,  11  Minn.  164,  1866 ;  his  opinion  whether  the  prisoner  was 

Jonest;.State,29Ga.694,1860;  Malone  intoxicated,  and  the  court  excluded 
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not  at  the  time  capable  of  forming  a  deliberate  or  specific  intent^ 
which^  as  will  be  seen  in  the  next  section,  affects  the  question  of 
statutory  d^ree.*  "  If  the  existence  of  a  specific  intention,"  says 
Sir  J.  F.  Stephen,*  "is  essential  to  the  commission  of  a  crime,  the 
fact  that  an  offender  was  drunk  when  he  did  the  act  which,  if 
coupled  with  that  intention,  would  constitute  such  crime,  should  be 
taken  into  account  by  the  jury  in  deciding  whether  he  had  that 
intention."* 

§  52.  Hence  drunkenness  is  material  under  the  statutes  resolving 
murder  into  two  d^rees,  in  which  the  distinguishing  test  is  a  spe- 
cific intent  to  take  life.^  In  the  Philadelphia  riot  cases  of  1844, 
where  it  was  shown  that  bodies  of  men  were  inflamed  by 
sectarian  and  local  prejudices,  and  blinded  by  a  wild  ap-  asfeTln-^ 
prehension  of  danger  to  such  an  extent  as  to  make  them  J^*  ^f^ 
incapable  of  discrimination,  or  of  precise  or  specific  pur- 

Bucli  evidence,  this  was  held  ground  U.  S.  v,  Bowen,  4  Cranch  C.  C.  604, 

for  a  new  trial.    Eastwood  v.  People,  1835 ;  State  v.  Maxwell,  42  Iowa,  208, 

8  Parker  C.  R.  (N.  Y.)  26, 1856.    But  1876;  State  v.  Donavan,  61  Iowa,  869, 

see  Kenny  v.  People,  4  Tiffany,  (31  N.  1883 ;  State  v.  Trivas,  32  La.  An.  1086, 

Y.)  330, 1868.  1880 ;  Houston  v.  State,  26  Tex.  App. 

So  on  a  trial  for  murder,  the  de-  657,  1883;  People  v,  Langton,  (Cal.) 

fendanfs  counsel  requested  the  court  7  W.  Coast  Rep.  413, 1886;  Cleyeland 

to  charge  "  that  if  it  appeared  from  v.  State,  86  Ala.  1, 1889 ;  Carpenter  v, 

the  evidence  that  the  condition  of  the  Com.,  92  Ky.  452, 1892. 

prisoner  from  intoxication  was  such  as  '  Dig.  Crim.  Law,  art.  28. 

to  show  that  there  was  no  motive  or  '  To  this  is  cited  B.  v.  Cruse,  8  C.  & 

intention  to  commit  the  crime  of  mur-  P.  641, 1838.    This  view  is  affirmed  in 

der,  that  the  jury  should  find  a  verdict  Hopt  v.  People,  104  U.  S.  631,  1881; 

of  manslaughter."    The  court  refused.  Bather  v.  State,  26  Tex.  App.  623, 

and  it  was  held  that  the  charge  should  1888 ;  U.  S.  v.  King,  34  Fed.  Rep.  302, 

have  been  given,  as  the  question  of  1888 ;  U.  S.  v.  Meagher,  37  Fed.  Bep. 

intent  was  material  to  the  degree  of  876,  1888 ;  King  v.  State,  81  Ala.  92, 

the  crime.  Bogers  v.  People,  3  Parker  1886 ;    Engelhardt  v.  State,  88  Ala. 

C.  B.  (N.  Y.)  632, 1855 ;  8.  c,  in  error,  100, 1889. 

18  N.  Y.  9.    For  advanced  doctrine  *  Com.t;.Dor8ey,103Ma8s.412,1869. 

as  to  same  point,  see  Smith  v.  Com.,  1  "  When  a  statute  establishing  dif- 

Duv.224, 1864;Blimmv.Com.,7Bush,  ferent   degrees   of   murder   requires 

(Ky.)  320, 1871 ;   which,  however,  are  deliberate  premeditation  in  order  to 

greatly   qualified    in   Shannahan    v,  constitute  murder  in  the  first  degree. 

Com.,  8  Bush,  463, 1871.    See  State  v,  the  question  whether  the  accused  is  in 

Edwards,  71  Mo.  312, 1880.    That  this  such  a  condition  of  mind,  by  reason 

excuse  is  to  be  received  with  "  great  of  drunkenness  or  otherwise,  as  to  be 

caution,"  see  People  v,  Ferris,  65  Cal.  capable  of  deliberate  premeditation, 

588, 1880.  necessarily  becomes  a  material  subject 

*  B.  V.  Moore,  3  C.  &  K.  319, 1850;  of  consideration  by  the  jury."— Gray, 

B.  V.  Monkhouse,  4  Cox  C.  C.  56, 1849;  J.,  Hopt  r.  People,  104  U.  S.  631, 1881. 

69 


§  53.]  CRIMES.  [book  I. 

pose,  it  was  held  that  they  could  not  be  considered  as  guilty  of  that 
species  of  "wilful  and  deliberate"  murder  which  constitutes  murder 
in  the  first  degree.^  Analogous  to  this  is  the  case  of  the  drunkard, 
who  in  a  fight  slays  an  antagonist  without  any  prior  premeditation. 
In  his  intoxication  he  may  be  incapable  of  such  mental  action  as 
the  term  "premeditated"  describes,  or  of  forming  a  "specific  intent" 
to  take  life.  And  yet,  at  the  same  time,  at  common  law,  the  offence 
might,  strictly  speaking,  fall  under  the  head  of  murder,  for  it  would 
possess  the  incident  of  malice,  would  be  independent  of  that  of 
provocation,  and  would  be  prompted  by  a  determination  to  inflict 
great  bodily  hurt.  Under  such  circumstances  the  offence  may  be 
ranked  as  murder  in  the  second  degree,  and  this  has  repeatedly 
been  decided  by  the  courts.*  And  if  no  malice  be  shown,  the  offence 
would  be  manslaughter,  at  common  law.' 

§  63.  The  same  considerations  apply  to  the  question  of  specific 

intent  in  other  relations.^    Thus  in  an  Ohio  case  it  was 

t»other"    properly   held,   that   when   the  charge   was    knowingly 

of  int«^     passing    counterfeit    money  with    intent  to   cheat,   the 

drunkenness  of  the  defendant  at  the  time  of  the  offence 

was  a  fit  subject  for  the  consideration  of  the  jury,  there  being  no 

*  Whart.  on  Horn.  J  191.  -  Kans.  638,  1874;  People  v,  Belencia, 

«  Hopt  V.  People,   104  U.  S.  681,  21  Cal.  544, 1862 ;  People  v.  Williams, 

1881 ;  State  v.  Johnson,  41  Coxm,  684,  43  Cal,  344,  1872 ;  State  v.  Trivaa,  32 

1874 ;  8.  c.  40  CJonn.  136 ;   People  v.  La.  An.  1086,  1880.    See  infra,  J  389, 

Batting,    49    How.    Pr.    392,    1874;  See,  however,  Bates  v.  State,  66  Ga. 

Penns.  v.  MTall,    Add.   266,   1794;  30,  1876. 

Com.  V,  Haggerty,  Liewis,  C.  L.  403;  The  question  left  to  the  jury  in  such 
Kelly  V,  Com.,  1  Grant,  484,  1868 ;  cases  is,  whether  the  defendant's  men- 
Jones  V.  Com.,  76  Pa.  403,  1874 ;  Com.  tal  condition  was  such  that  he  was 
V.  Hart,  2  Brewst.  646,  1868 ;  Com.  v,  capable  of  a  specific  intent  to  take 
Piatt,  11  Phila.  421,  1876 ;  Com.  v.  life.  In  Missouri,  the  rule  in  the  text 
Jones,  1  Leigh,  698,  1829 ;  Boswell  v.  is  not  accepted ;  State  v,  Edwards,  71 
Com.,  20  Gratt.  860,  1871;  Rafferty  v.  Mo.  324,  1880;  State  v.  Bearing,  65 
People,  66  111.  118,  1872;  Smith  v.  Mo.  630, 1877;  nor  in  Vermont ;  State 
State,  4  Nebr.  277,  1876 ;  Jones  v.  v,  Tatro,  60  Vt.  483,  1877. 
State,  29  Ga.  694, 1869 ;  Curry  v.  Com.,  '  Hopt  v.  People,  104  U.  S.  631, 1881. 
2  Bush,  67,  1867 ;  Swan  v.  State,  4  *  See  R.  v.  Monkhouse,  4  Cox  C.  C. 
Humph.  136,  1843;  Pirtle  v.  State,  9  66, 1849;  R.  v.  Stopford,  11  Cox  C.  C. 
Humph.  663, 1848;  Lancaster  t;.  State,  643, 1869;  Com.  v,  Atkins,  136  Mass. 
2  Lea,  676,  1879 ;  Haile  v.  State,  1 1  160, 1884  (a  case  of  fraud) ;  People  v. 
Humph.  164,  1861 ;  State  v.  Bullock,  Walker,  38  Mich.  166,  1878 ;  Ingalls 
13  Ala.  413,  1847 ;  Kelly  «.  State,  3  v.  State,  48  Wis.  647, 1880 ;  U.  S.  v. 
Sm.&M.  618, 1844;  State  v.  Harlow,  Meagher,  37  Fed.  Rep.  876,  1888; 
21  Mo.  446,  1866 ;  State  v.  White,  14  Keeton  v.  Com.,  92  Ky.  622, 1892. 
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ground  to  suppose  that  the  defendant  knew  the  money  to  be  coun- 
terfeit before  he  was  drunk.^  To  perjury,  also,  drunkenness  may 
be  a  defence,^  though  not  when  the  false  oath  was  intelligently  taken.' 
Larceny,  also,  is  not  imputable  to  a  person  so  drunk  as  to  be  inca- 
pable of  a  fraudulent  intent^  And  when  the  defendant  was  indicted 
for  an  attempt  to  commit  suicide  by  drowning,  and  it  was  alleged 
that  she  was  at  the  time  unconscious  of  the  nature  of  her  act  from 
drunkenness,  Jervis,  C.  J.,  said  to  the  jury :  "If  the  prisoner  was 
80  drunk  as  not  to  know  what  she  was  about,  how  can  you  find  that 
she  intended  to  destroy  herself?"*  So,  again,  when  the  charge  was 
assault  with  intent  to  murder,  Patterson,  J.,  said:  "A. person  may 
be  so  drunk  as  to  be  utterly  unable  to  form  any  intention  at  all, 
and  yet  he  may  be  guilty  of  very  great  violence.  If  you  are  not 
satisfied  that  the  prisoners,  or  either  of  them,  had  formed  a  positive 
intention  of  murdering  the  child,  you  may  find  them  guilty  of  an 
assault."*  The  same  distinction  applies  to  attempts.^  Whenever, 
however,  the  offence  is  not  dependent  on  intent,  e.  g,y  in  double 
voting,  then  drunkenness  is  no  defence.^ 

§  54.  In  an  English  case,  decided  in  1819,®  where  Holroyd,  J., 
is  reported  by  Sir  W.  Russell,  who  adopts  his  opinion  as 
text  law,  to  have  said  that  the  fact  of  drunkenness  might  ^"*  ^^  ^ 

^  c9        as  to  re- 

be  taken  into  consideration  to  determine  the  question  ducere- 

whether  an  act  was  premeditated  or  done  only  with  sudden  Hy  when 

heat  and  impulse.     Although  this  has  been  doubted,^^  yet  l^own." 

it  may  now  be  considered  as  settled  in  England  that  where 

^  Pigman   v.  State,  15  Ohio,  555,  Finn,  108  Mass.  466,  1871 ;  Rogers  v. 

1846,  which  case  was  afterwards  con-  State,  33  Ind.  543, 1870 ;  State  v,  Schin- 

fined  to  its  x)eculiar  state  of  facts  in  gen,  20  Wis.  74, 1866. 

Nichols  V.  State,  8  Ohio  St.  435, 1858.  ^  R.  v.  Moore,  3  C.  &  K.  319,  1850 ; 

See,  to  the  same  point,  U.  S.  v,  Rouden-  6  Law  Rep.  (N.  S. )  581. 

bush,  1  Bald.  514, 1833.  But  see  State  •  R.  v.  Cruse,  8  C.  &  P.  541, 1838. 

r.  Avery,  44  N.  H.  392, 1862.    That  in  See  Roberts  v.  People,  19  Mich.  401, 

a  forgery  case  evidence  of  "dipso-  1869;  Mooney  v.  State,  33  Ala.  419, 

mania"  is  admissible  for  the  defence,  1860;  Jeffries  v.  State,  9  Tex.  App. 

see  People  v,  Blake,  Sup.  Ct.  Cal.  1884,  598, 1880 ;  State  v.  Garvey,  11  Minn, 

5  Grim.  Law  Mag.  723.    Supra,  1 48.  154, 1866. 

•  Lytle  V.  State,  31  Ohio  St.  196,  '  R.  v.  Doody,  6  Cox  C.  C.  463 ;  R. 
1875.  V.  Stopford,  11  Cox  C.  C.  643,  1869. 

•  People  V.  Willey,  2  Park.  C.  R.  19,  »  Infra,  ?|  88, 1835 ;  People  v.  Harris, 
1855.  29  Cal.  678,   1865;    contra,  State   v. 

•  Wood  V.  State,  34  Ark.  341, 1879.  Welch,  21  Minn.  22, 1875. 

if|/ra,  I  885 ;  S.  P.  State  v.  Bell,  29       »  R.  v.  Grindley,  1  Russ.  on  Cr.  12, 
Iowa,  816,  1869 ;  Scott  v.  State,  12  note  t 

Tex.  App.  81,  1882.     See   Com.  v.      ^^  R.  v.  Carroll,  7  C.  &  P.  145,  1835. 
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no  prior  intention  to  kill  is  shown,  drunkenness  is  a  condition  from 
which  hot  blood  may  be  inferred,  and  therefore  deliberateness  n^a- 
tived.^  In  this  country  we  have  repeated  rulings  to  the  effect  that 
where  the  encounter  was  sudden,  and  the  defendant,  prior  to  sudi 
encounter,  had  no  intention  to  kill,  intoxication  at  the  time  of  the 
encounter  can  be  taken  into  consideration,  to  ascertain  whether  the 
defendant,  when  under  a  l^al  provocation,  acted  from  malice  or 
from  sudden  passion,^  and  whether  there  was  deliberation,  or  a  spe- 
cific intention  to  take  life.'  But  when  an  intention  to  kill,  formed 
when  the  defendant  was  in  possession  of  his  faculties,  is  shown,  the 
court  will  tell  the  jury  that  voluntary  intoxication  does  not  lower 
the  offence  to  manslaughter.^  And,  under  any  circumstances,  the 
intoxication  must  be  coupled  with  the  act.  Thus  evidence  that  the 
defendant  was  in  the  habit  at  times  of  drinking  to  excess,  and  of 
the  effect  of  this  habit  upon  his  miud,  is  incompetent  unless  con- 
fined to  a  period  within  a  few  days  of  the  homicide.^ 

§  55.  Interesting  questions  may  arise  as  to  what  "  voluntary  "  is. 
There  may  be  persons  who  from  constitutional  peculiarities  are  so 
susceptible  to  stimulants  that  on  even    slight  indulgence  they 

>  R.  V.  Meakin,  7  C.  &  P.  2d7, 1836 ;  Bell,  29  Iowa,  316, 1869 ;  and  see  cases 

and  nee  R.  v.  Gamlen,  1  F.  &  F.  90,  if{fra,  {  389. 

1868 ;  R.  V,  Thomas,  7  C.  &  P.  817,  "  Supra,  |  62. 

1837.  *  R.  V,  Carroll,  7  C.  &  P.  146, 1836; 

'  U.  S.  V,  Roudenbush,  1  Bald.  614,  B.  v.  Meakin,  7  C.  &  P.  297, 1836 ;  B. 

1833;  Com.  v.  Hawkins,  8  Gray,  463,  v.  Ayes,  R.  &  R.  166, 1810;  U.  S.  v. 

1856 ;  People  v.  Hammill,  2  Parker  Cornell,  2  Mason,  91,  1825 ;  Com.  v. 

C.  R.  (N.  Y.)  223,  1865 ;  People  v.  Hawkins,  3  Gray,  463, 1861 ;  State  v. 

Bobinson,  Ibid.  236, 1865 ;  Keenan  v.  Johnson,  41  Conn.  584, 1874 ;  Penns. 

Com.,44Pa.66,1862;Penn8«.MTall,  v.  M'Fall,  Add.  266,1794;  People  v. 

Add.  266, 1794;  Mclntyre  v.  People,  Robinson,  1  Park.  C.  B.  649,  1864; 

88  ni.  514,  1864;  State  v.  Bell,  29  People  v.  Hammill,  2  Park.  C.  B.  223, 

Iowa,  316, 1869 ;  Ingalls  v.  State,  48  1866 ;  Boswell  v.  State,  20  Gratt.  860, 

Wis.  647, 1860 ;  Kelly  v.  State,  5  Sm.  1871 ;  Nichols  t;.  State,  8  Ohio  St.  436, 

&  Mars.  618, 1846 ;  Pirtle  v.  State,  9  1868 ;  Smurr  v.  State,  88  Ind.  604, 

Humph*  663^1848;  Swan  v.  State,  4  1882;  Mercer  v.  State,  17  Ga.  146, 

Humph.  136, 1843 ;  Haile  v.  State,  11  1866 ;  State  v.  Bullock,  13  Ala.  413, 

Humph.  154, 1861 ;  State  v,  Harlow,  1845 ;  Tidwell  v.  State,  70  Ala.  33, 

21  Mo.  (6  Bennett)  446, 1861 ;  Jones  1881 ;  State  v.  Bearing,  66  Mo.  630, 

v..  State,  29  Ga,  694, 1869;  Golden  v.  1877;  State  ».  Mullen,  14  La.  An.  670, 

State,  26  Ga.  627,  1858 ;  State  v.  Bui-  1869 ;  Shannahan  i;.  Com.,  8  Bush, 

lock,  13  Ala.  413,  1847 ;  Mooney  v,  463, 1873,  qualifying  prior  cases  cited. 

State,  33  Ala.  419,  1860;   People  v,  {61;  State  v.  Thompson,  12  Nev.  140, 

Balencia,  21  Cal.  644, 1861 ;  People  v,  and  cases  cited  mpra,  i  60. 

King,  27  Cal.  607,  1866 ;  People  v.  *  Beal  v.  People,  3  Hand,  (42  N.  Y.) 

Williams,  43  Cal.  344,  1872;  State  v.  270, 1869;  and  see  9upra,  i  48. 
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become  virtually  insane.   If  such  persons  are  aware  of  this  infirmity, 
and  nevertheless  voluntarily  take  the  stimulant,  their  subsequent 
insane  condition,  if  it  be  only  special  and  temporary,  is  ^ 
no  defence.     But  what  if  they  are  not  aware  of  this  t^ry "  is 
peculiarity  of  their  constitution  ?    Or  how  is  it  if  such  SlSiJd  by 
susceptibility,  instead  of  being  constitutional,  so  that  they  ^JJ^'*'. 
can  have  notice  of  it,  is  exceptional,  induced  by  some 
peculiar  temporary  debility  or  disease?     Is  a  man,  who,  under 
sudi  abnormal  (Conditions,  is  maddened  by  a  quantity  of  wine, 
which  on  former  occasions  he  wisely  and  soberly  used  as  a  mere 
tonic,  to  be  r^arded  as  making  himself  voluntarily  mad  ?  ^    This 
question  is  elsewhere  fully  discussed.'    It  is  enough  now  to  say 
that  the  tendency  both  of  argument  and  authority  is  to  answer  the 
question  in  the  negative.^    And  a  fortiori  in  this  case  where  the 
stimulant  is  given  through  the  mistake  or  misconduct  of  others.^ 

7.  Practice  in  Coms  of  Insanity. 

§  56.  The  mode  of  examining  witnesses  called  to  testify  as  to 
sanity  is  examined  in  detail  in  another  work.^ 
At  present  it  may  be  sufficient  to  recapitulate  the  fol- 

WitX1688 

lowing  conclusions :  may  give 

(1)  Non-experts  as  well  as  experts  may  be  asked  ^^^Si 
whether  in  their  opinion  a  party  whom  they  had  the  obeerva- 
opportunity  to  observe  was  at  the  time  drunk. 

(2)  Such  being  the  case,  we  must  also  hold  that  as  to  conditions 
equally  patent  to  the  lay  mind — e.  g.y  stupor,  dementia,  amentia, 
paralysis — a  non-expert  as  well  as  an  expert  may  give  his  opinion.' 

(3)  When  acts  of  doubtful  signification  are  put  in  evidence  by  a 
non-expert,  he  is  not  entitled  to  give  his  opinion  as  to  their  effect, 
since  this  is  a  matter  of  which  the  jury  are  as  qualified  to  judge  as 
he  is. 

*  See  State  t?.  Johnson,  40  Conn.  14S-4,  216, 1826,  remarks  by  Parke, 
136, 1873.  J.,  and  see  infra,  i  373. 

•  1  Whart  A  St.  Med.  Jur.  i  211.  *  Whart.  Or.  Ey.  i  417.    See  Com. 

•  SobertB  V.  People,  19  Mich.  401,  v.  Brayman,  136  Mass.  438, 1884. 
1869;  Rogers  v.  State,  83  Ind.  643,  •  Upstone  v.  People,  109  111.  169, 
1870 ;  but  see  Choice  v.  State,  31  Ga.  1883 ;  State  v.  Lewis,  20  Nev.  338, 
424, 1861.  1889 ;  State  v.  Leehman,  2  S.  Dak. 

♦  See  People  v.  Robinson,  2  Parker  171, 1891 ;  Armstrong  v.  State,  80  Fla. 
C.  R.  285,  1884;  Choice  v.  State,  tU  170, 1892;  State  v.  Maier,  36  W.  Va. 
mipra,    ^.    Pearson's   Case,    2   Lew.  757, 1892 ;  People  v.  Taylor,  138  N. 

Y.  398,  1893. 
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(4)  As  to  hypothetical  cases  an  expert^  may  be  examined,*  but 
not  a  non-expert. 

(5)  The  weight  of  authority  is  that  intelligent  attendants,  who 
have  lived  continuously  with  a  party,  may  give  an  opinion  as  to  his 
sanity,  though  they  are'  not  specialists  in  psychological  disease. 

§  67.  Whatever  may  once  have  been  thought,  it  is  now  settled 
'  «  that  the  defence  of  insanity  may  be  taken  by  the  friends 

Defence  .  . 

maybe  and  counsel  of  a  prisoner,  even  though  this  course  be 
frieSfl  of  objected  to  by  himself.*  Thus  in  an  English  case,  a  man 
theao-        ^j^g  indicted   for  shooting  at   his  wife  with   intent  to 

murder  her,  and  was  defended  by  counsel  who  set  up  for 
him  the  defence  of  insanity.  The  prisoner,  however,  objected  to 
such  a  defence,  asserting  that  he  was  not  insane,  and  was  allowed 
•to  suggest  questions,  to  be  put  by  the  judge  to  the  witnesses  for  the 
prosecution,  to  negative  the  supposition  that  he  was  insane;  and 
the  judge  also,  at  the  request  of  the  prisoner,  allowed  additional 
witnesses  to  be  called  on  his  behalf  for  the  same  purpose.  They, 
however,  failed  to  show  that  the  defence  was  an  unfounded  one; 
but,  on  the  contrary,  their  evidence  tended  to  establish  it  more 
clearly,  and  the  prisoner  was  acquitted  on  the  ground  of  insanity.* 
To  refuse  this  right  to  the  guardian  or  friends  of  the  accused  would 
be  to  assume  his  sanity,  which  is  the  question  at  issue. 
In  some  §  ^'^  ^'  ^^  some  jurisdictions  the  defence  of  insanity 

juriedic-      must  be  set  up  on  a  special  plea.* 

is  special.  §  58.  By  the  common  law,  if  it  be  doubtful  whether  a 
Issue  to  be  ^^minal  who,  at  his  trial,  in  appearance  is  a  lunatic,  be 
tried  hj      such  in  truth  or  not,  the  issue  is  to  be  tried  by  the  jury 

who  are  charged  to  try  the  indictment,^  or,  being  a  col- 
lateral issue,  the  fact  may  be  pleaded  and  replied  to  ore  terms  and  a 
venire  awarded,  returnable  instanter,  in  the  nature  of  an  inquest  of 
office.®     If  it  were  found  by  the  jury  that  the  party  only  feigned 

*  Taylor  v.  State,  83  Ga.  647, 1889 ;  *  R.  v.  Pearce,  9  C.  &  P.  667, 1840. 
Montgomery  v.  Com.,  88  Ky.  609, 1889.       •  Whart.  Cr.  PI.  &  Pr.  i  429  a. 

»  State  V.  Coleman,  20  S.  C.  441,  »  Bac.  Ab.  "Idiot"  (B);  B.  v.  Ley, 

1883 ;   Gunter  v.  State,  83  Ala.  96,  1  Lewin,  239,  1823 ;  1  Buss.  C.  &  M. 

1888  ;  Kearney  v.  State,  68  Miss.  233,  14.    See  1  Hawk.  c.  1,  s.  4 ;  B.  v,  Has- 

1890.  well,  B.  &  B.  468, 1818. 

*  People  V,  Lee  Fook,  86  Cal.  300,  An  article  on  this  topic  by  Prof. 
1890.  Ordronaux  will  be  found  in  1  Grim. 

*  State  V,  Patten,  10  La.  An.  299,  Law  Mag.  431  et  seq, 

1865.  See  B.  v.  Pearce,  9  C.  &  P.  «  Post.  46 ;  1  Lev.  61 ;  Buss.  C.  & 
667, 1840.  M.,  by  Greaves,  14. 
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himself  lunatic^  and  he  refused  to  answer,  he  was^  before  the  7  & 
8  Greo.  IV.  c.  28^  s.  2,  dealt  with  as  one  who  stood  mute^  and  as 
if  he  had  confessed  the  indictment ;  but  now,  by  virtue  of  that 
enactment,  a  plea  of  not  guilty  may  be  pleaded.  The  principal 
point  to  be  considered  by  the  jury  under  that  statute  is,  whether 
ihe  defendant  is  of  sufficient  intellect  to  comprehend  the  course  of 
the  proceedings  on  the  trial,  so  as  to  be  able  to  make  a  proper 
defence.*  The  question  whether  the  defendant  was  insane  at  the 
commission  of  the  offence  is  considered  at  common  law  under  the 
plea  of  guilty.  As  has  been  already  seen,  the  defendant  who  sets 
up  this  defence  is  required,  in  some  jurisdictions,  to  present  it  in  a 
special  plea  to  be  tried  before  the  plea  of  not  guilty.* 

§  59.  If  a  party  under  sentence  of  death  becomes  insane  after 
conviction,  execution  is  to  be  deferred,'  and  in  some  jurisdictions 

'  See  R.  V,  Prichard,  7  C.  &  P.  803,  quired  to  take  order  on  the  premises. 

305, 1836 ;  8.  c.  1  Lewin,  84  Ibid.  c.  136,  s.  15.    See  Gen.  Stat.  c. 

In  Massachusetts,  where  one,  having  171,  {  15. 

comniitted  a  homicide,  was  sent  to  the  In  New  York,  it  has  been  judicially 

house  of  correction,  pursuant  to  Stat,  held  that  the  test  of  insanity,  when  set 

1797,  c.  61,  s.  3,  as  a  person  dangerous  up  to  bar  a  trial,  is,  whether  the  pris- 

to  go  at  large,  and  was  then  tried  for  oner  is  mentally  competent  to  make  a 

murder  and  acquitted  on  the  ground  rational  defence.    Freeman  v.  People, 

of  insanity,  the  court  remanded  him  4  Denio,  9,  1847.    On  a  preliminary 

to  the  house  of  correction  till  he  should  trial  to  determine  whether  the  defend- 

be  duly  discharged.    Com.  v,  Meriam,  ant  is  sane  enough  to  make  a  rational 

7  Mass.  168, 1810.   See  Com.  v.  Braley,  defence,  the  defendant  is  not  entitled 

1  Mass.  103, 1806 ;  13 Mass.  299,  1816;  to  peremptory  challenges;  but  chal- 

Com.  t?.  Battis,l  Mass.  95, 1806.  Bat  by  lenges  for  cause  may  be  made.    Ibid, 

the  General  Statutes  it  is  provided  See  as  to  statute,  ICrim.  Law  Mag.  435. 

that  "  when  any  person  indicted  for  an  In  Pennsylvania,  the   revised  act 

offence  is,  on  trial,  acquitted  by  the  (1860)  provides  for  a  special  verdict 

jury,  by  reason  of  insanity,  the  jury,  in  case  of  insanity  on  a  preliminary 

in  giving  their  verdict  of  not  guilty,  issue. 

shall  state  it  was  given  for  such  cause ;  In  Tennessee,  under  the  statute,  an 

and  thereupon,  if  his  discharge  or  analogous  practice  exists.    Coldwell 

going  at  large  is  deemed  manifestly  v.  State,  3  Baxt.  418, 1869. 

dangerous  to  the  peace  and  safety  of  '  See  Whart.  Cr.  PI.  &  Pr.  J  429  a 

the  community,  the  court  may  order  (9th  ed.) ;  Bennett  v.  State,  (57  Wis.) 

him  to  be  committed  to  one  of  the  4  Crim.  Law  Mag.  378 ;   Coldwell  v, 

state  lunatic  hospitals ;  otherwise  he  State,  3  Baxt.  418, 1869. 

shall  be  discharged."    Gten.  Stat.  c.  It  has  been  held  not  error  to  require 

173,  i  17.    See  7  Gray,  584,  1856;  a  defendant  to  plead  "not  guilty,"  in 

BfOV.  Statw  Mass.  c.  138,  s.  13.    In  the  addition  to  his  special  plea  of  insanity, 

same  State,  in  case  of  insanity,  "  the  Long  v.  State,  38  Ga.  491, 1869. 

grand  jury  shall  certify  that  fact  to  the  '  Kale's  Sum.  10;  1  Hawk.  c.  1.  { 

coiurt^"  and  thereupon  the  court  is  re-  3 ;  4  Black.  Com.  24. 
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the  issae  in  such  case  is  referred  to  a  jury  for  determination.^ 
iManity  ^^  ^^  heeu  Tuled  in  such  case  that  evidence  of  the  con- 
after  con-  vict's  mental  condition  at  the  time  of  the  commission  of 
fenexeca-  the  crime  is  admissible  to  illustrate  his  present  oondi- 
®°'  tion,  provided  there  be  other  evidence  of  present  insanity, 

or  provided  permanent  insanity  be  thereby  shown.' 
'    §  60.  By  the  common  law,  every  man  is  presumed  to  be  sane 

until  the  contrary  be  proved,'  and  the  better  opinion  ia, 
onpATty^  that  when  insanity  is  set  up  by  the  defendant,  it  must  be 
*"?tv'"*    proved  as  a  substantive  feet  by  the  party  alleging  it,  on 

whom  lies  the  burden  of  proof.*  The  finding  of  an  in- 
quisition of  lunacy,  which  is  admissible,  shifts  the  burden.^ 

§  61.  Three  distinct  theories  have  been  propounded  as  to  the 
d^ree  of  evidence  requisite  to  justify  a  conviction  on  the  issue  of 
insanity. 

The  first  is  that  insanity,  as  a  defence  of  confession  and  avoid- 
ance, must  be  proved  beyond  reasonable  doubt ;  and  that  unless  this 
Co  flet'  ^  done,  the  jury,  the  case  of  the  prosecution  being  other- 
theories  as  wise  proved,  are  to  convict.  This  is  expressed  by  Hom- 
of  evi-  "  blower,  C.  J.,  as  follows  :  "  The  proof  of  insanity  at  the 
^^JJJ^.^  time  of  committing  the  act  ought  to  be  as  clear  and  satis- 
to  prove      factory,  in  order  to  acquit  him  on  the  ground  of  insanity, 

as  the  proof  of  committing  the  act  ought  to  be  to  find  a 

^  See  State  v.  Lane,  4  Ired.   431,  Zab.)  202,  1849 ;  State  v.  Brandon,  8 

1843;  State  v.  Hinson,  82  N.  C.  540,  Jones,  (N.C.)  463, 1860;  State  v.  Starke, 

1880;  State  t^.Vann,  84  N.C.  722, 1881.  1    Strob.  479,  1846;   State  t;.  Brin- 

'  Spann  v.  State,  47  Ga.  553,  1872.  yea,  5  Ala.  241, 1843 ;  People  v.  Myers, 

In  Pennsylyania,  when  insanity  is  20  Cal.  518, 1861 ;  Boswell  v.  Com.,  20 

set  up  as  a  bar  to  sentence,  the  ques-  Gratt.  860,  1871 ;  Loefiher  v.  State,  10 

tion  of  a  jury  trial  is  at  the  discretion  Ohio  St.  598, 1840 ;  State  v,  Coleman, 

of  the  court.    Laros  v.  Com.,  84  Pa.  20  S.  C.  441, 1883 ;  U.  S.  v.  Ridgeway, 

200, 1877.  31  Fed.  Bep.  144,  1887 ;  Messengale 

»  Dacey    v.  People,   116    111.  555,  v.  State,    24   Tex.  App.  181,  1887; 

1886;  Montag  v.  People,  141  111.  75,  Territory  v.  Calton,  5  Utah,  451, 1888; 

1892.  Rather  v.  State,  25  Tex.  App.  623, 

♦  Whart.  Cr.  Ev.  i  336 ;  R.  v.  Stokes,  1888 ;    State   v.  Reidell,  9  Houston, 

8  C.  A  K.  188,  1850;  R.  v,  Taylor,  4  (Del.)  470,  1888;  People  v.  Eubanks, 

Cox  C.  C.  155,  1850 ;  R.  v.  Haswell,  86  Cal.  295, 1890 ;  Smith  v.  State,  31 

R.    &   R.    458,  1818 ;  Atty.-Gen.  v.  Tex.  Cr.  14, 1892 ;  Moore  v.  Com,,  92 

Parnther,  4  Brown  C.  C.  409;  R.  v,  Ky.  630, 1892;  State  v.  Schaefer,  116 

Layton,  4  Cox  C.  C.  149,  1850 ;  U.  S.  Mo.  96,  1893 ;  People  v,  Bemmerly,  98 

V.  Lawrence,  4  Cranch   C.    C.    514,  Cal.  299, 1893. 

1835;  U.  S.  V,  McGlue,  1  Curtis,  1,  *  McGinnis  v.  Com.,  74  Pa.  245, 

1855 ;  Com.  v,  Eddy,  7  Gray.  583,  1873 ;  Wheeler  v.  State,  84   Ohio  St 

1856 ;  State  v,  Spencer,  21  N.  J.  L.  (1  394, 1877 ;  Whart.  Cr.  Ey.  {  336. 
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sane  man  guilty.^    Several  English  authorities  are  cited  to  the 
same  effect.^ 

The  second  is  that  the  jury  are  to  be  governed  by  the  preponder- 
ance of  evidence,'  and  are  not  to  require  insanity  to  be  made  out 
beyond  reasonable  doubt.*  This  view  is  now  generally  accepted  in 
England;'^  and  is  maintained  in  Maine;*  in  Massachusetts;^  in 
Pennsylvania;®  in  Virginia ;•  in  West  Virginia;*®  in  Ohio;"  in 
Michigan.;"  in  Minnesota;"  in  North  Carolina;**  in  South  Caro- 
lina ;"  in  Alabama  ;^  in  Greorgia ;  *^  in  Louisiana ;"  in  Texas ;"  in 
California;"  in  Iowa;**  in  Idaho;**  and  in  Arkansas.*' 

'  State  V.  Spencer,  21  N.  J.  L.  (1  •  Baccigalupo  v.  Com.,  83  Gratt  807, 

Zab.)  202, 1849.    In  Grayes  v.  State,  1879. 

45  N.  J.  L.  (16  Vroom)  203,  1883,  ^«  State  v.  Strauder,  11  W.  Va,  747. 

however,  the  court  held  that  prepon-  "  Loeffiier  v.  State,  10  Ohio  St.  598, 

derance  was  to  determine.  See  Whart  1860 ;  Bond  v.  State,  28  Ohio  St.  849, 

Or.  Ev.  I  729.  1872 ;  Bergin  v.  State,  31  Ohio  St.  Ill, 

•  1  Whart.  &  St  Med.  Jur.iJ  225, 226.  1876. 

»  Parsons  v.  State,  9    CWm.  Law  "  People  v.  Finley,  38  Mich.  482, 

Mag.  812,  1887;  Coates  t;.  State,  50  1878. 

Ark.  330,  1887 ;  State  v,  Lewis,  20  "  State  v.  Gut,  13  Minn.  341, 1867 ; 

Nev.  333,  1889;  Lovegrove  v.  State,  State  v.  Grear,  28  Minn.  426,  1881. 

81  Tex.  Or.  491, 1893.  "  State  v.  Starling,  6  Jones,  (N.  C.) 

•  See  Com.  v.  Eddy,  7  Gray,  583,  366, 1858 ;  State  v.  Brandon,  8  Jones 
1857 ;  Com.  v,  Bogers,  7  Mete.  500,  (N.  0.)  468, 1860.  See  State  v.  Payne. 
1848 ;  Loef&ier  v.  State,  10  Ohio  St.  86  N.  C.  609, 1882. 

598, 1860 ;  Gnnter  v.  State,  83  Ala.  96,  ^  State  v.  Stark,  1  Stroh.  L.  479, 1846. 

1887 ;  Plake  v.  State,  121  Ind.  438,  »•  Boewell  v.   State,  63  Ala.  307, 

1889;  Maxwell  r.  State,  89  Ala.  150,  1879;  Ford  v.  State,  71  Ala.  385,1882. 

1889 ;  Armstrong  v.  State,  30  Fla.  170,  "  Carter  v.  State,  56  Ga.  468,  1876. 

1892 ;  McLeod  v.  State,  31  Tex.  Cr.  "  State  v,  Coleman,  27  La.  An.  691, 

831,  1892;  Com.  v,  Gerade,  146  Pa.  1875. 

289,  1891.  '•  Jones  v.  State,  13  Tex.  App.  1, 

•  See  R  r.  Layton,  4  Cox  C.  C.  149,  1883.  See  Webb  v.  State,  9  Tex. 
1849;  R.  V,  Higginson,  1  C.  &  K.  130.  App.  496,  1880;  King  v.  State,  9  Tex. 

•  Stater. Lawrence, 57  Me. 574, 1868.  App.  515,  1880. 

^  Com.  V.  Eddy,  7  Gray,  583, 1857 ;  "  People  v.  Coffinann,  24  Cal.  230, 
Com.  V,  Rogers,  7  Mete.  500,  1843 ;  1863 ;  People  v,  Hamilton,  62  Cal.  877, 
Com.  V.  Heath,  11  Gray,  303, 1857.        1882,  modifying  People  v.  Wredon, 

«  Com.  V.  Ortwein,  76  Pa.  414,  1874  62  Cal.  377, 1882.  See  People  v.  Bell, 
See  Com.  v.  Winnemore,  1  Brewst.  856,  49  Cal.  486,  1875 ;  People  v,  Mesaer- 
1867  ;  Com.  v,  Haggerty,  Lewis  Cr.  L.  smith,  61  Cal.  246, 1882. 
402;  MyerB  v.  Com.,  83  Pa.  131,  1876 ;  "  State  v.  Felter,  32  Iowa,  49,  1869. 
Laros  v.  Com.,  84  Pa.  200,  1877 ;  •«  People  v.  Walter,  1  Idaho,  N.  S. 
Sayres  v.  Com.,  88  Pa.    290,  1879;   886,1875. 

Nevling  v.  Com.,  98  Pa.  322,  1881 ;       »  McKenzie  v.  State,  26  Ark.  834, 
Coyle  V.  Com.,  100  Pa.  673, 1882.    To  1872. 

exact  "  clearly   preponderating    evi-       As  to  Indiana,  see  Mitchell  v.  State, 
dence  '*  is  error.    Ibid.  63  Ind.  276, 1878. 
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A  third  view  is  that  in  such  an  issue  the  prosecution  must  prove 
scmity  beyond  reasonable  doubt.  Thus,  in  a  case  in  Michigan^  in 
1869,  while  it  was  admitted  that  sanity  was  the  normal  condition 
of  the  mind,  and  that  the  prosecution  might  rest  upon  the  presump- 
tion that  the  accused  was  sane  when  he  committed  the  act,  until  it 
was  overcome  by  the  opposite  case,  it  was  nevertheless  determined 
that  when  any  evidence  which  tends  to  overthrow  that  presumption 
is  given,  the  jury  are  to  examine,  weigh,  and  pass  upon  it,  with  the 
understanding  that,  although  the  initiative  in  presenting  the  evi- 
dence is  taken  by  the  defence,  the  prosecution  is  bound  to  estab- 
lish this  part  of  the  case  as  fiilly  as  it  is  bound  to  establish  other 
essential  incidents  of  guilt.^ 

Similar  views  have  been  maintained  by  other  American  courts ; 
and  it  has  been  not  infrequently  ruled  that  where  there  is  reasonable 
doubt  as  to  sanity,  the  jury  must  acquit.* 

^  Peoplet;.Garbutt,17Mich.9,1868.  Mo.  173,  1880;  and  so  in  Indiana; 

In  New  York  the  tendency  in  the  McDougal  v.  State,  87  Ind.  24, 1882. 
main  is  to  sustain  the  distinctions  of  '  As  taking  this  position  may  be 
the  text,  and  to  hold  that  while  a  rea-  cited ;  U.  S.  v.  Lancaster,  7  Biss.  440, 
Bonahle  doubt  as  to  sanity  is  sufficient  1876 ;  State  v.  Bartlett,  43  N.  H.  224, 
to  require  an  acquittal  in  all  cases  in  1861 ;  State  v.  Jones,  60  N.  H.  369, 
which  sanity  is  part  of  the  case  of  the  1870 ;  State  v,  Patterson,  45  Y t.  808, 
prosecution,  yet,  when  insanity  is  set  1873;  State  v,  Johnson,  40  Conn.  139, 
up  by  the  defence  for  the  purpose  of  1873;  Polk  v.  State,  19  Ind.  170, 1862; 
establishing  general  non>accountabil-  Bradley  v.  State,  31  Ind.  492,  1869 ; 
ity,  and  of  placing  the  defendant  McDougall  v.  State,  88  Ind.  24,  1882 ; 
under  permanent  sequestration  as  a  Fisher  v.  People,  23  HI.  283,  1869; 
dangerous  lunatic,  such  insanity  must  Hopps  v.  People,  31  HI.  386,  1862 ; 
be  established  by  a  preponderance  of  Chase  v.  People,  40  HI.  362,  1866 ; 
proof.  See  People  v,  McCann,  16  Smith  v.  Com.,  1  Duv.  224, 1864 ;  Xriel 
N.  Y.  58,  1858 ;  Walter  v.  People,  32  v.  Com.,  5  Bush,  362,  1869 ;  Ball  v. 
N.  Y.  147, 1866 ;  Flanagan  v.  People,  Com.,  (Ky.  1884) ;  Lawless  v.  State,  4 

62  N.  Y.  467,  1873;  Brotherton  v.  Lea,  179, 1880;  State  v.  Marler,  2  Ala. 
People,  76  N.  Y.  154, 1874 ;  O'Connell  43,  1841 ;  Cunningham  v.  State,  56 
V.  People,  87  N.  Y.  377,  1882;  Walker  Miss.  269,  1878;  State  v.  De  Ranee, 
V.  People,  88  N.  Y.  81, 1882.  These  34  La.  An.  186, 1882 ;  Wright  v,  Peo- 
cases  are  considered  in  detail  in  Whart.  pie,  4  Nev.  407, 1868;  State  v.  Craw- 
Cr.  Ev.  9th  ed.  J  338.  ford,  11  Kans.  32,  1873 ;   People  v. 

In  Missouri  the  cases  may  be  har-  Waterman,  1  Nebr.  343, 1871 ;  Webb 

monized  by  the  application  of  the  v.  State,  9  Tex.  App.  490,  1880.    See 

above  distinction.    See  State  v,  Hund-  State  v.  Graves,  45  N.  J.  L.  203, 1883 ; 

ley,  46  Mo.  414, 1871 ;  State  v.  Kling-  Armstrong  v.  State,  30  Fla.  170,  1892; 

ler,  43  Mo.  127, 1869 ;  State  v.  Smith,  Revoir  v.  State,   82  Wis.  295,  1892 ; 

63  Mo.  267, 1873;  State  v,  Simms,  68  Hornish  v.  People,  142  111.  620, 1892; 
Mo.  306, 1878 ;  State  v.  Redemeier,  71  State  v.  Mcintosh,  39  S.  C.  97, 1892. 
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§  62.  It  may  be  said  that  the  position,  that  unless  there  be  a 
preponderance  of  proof  of  insanity  there  can  be  no  acquittal  on 
the  ground  of  insanity,  is  inconsistent  with  the  principle  that  if 
there  is  reasonable  doubt  of  guilt  there  can  be  no  conviction.  But 
there  is  no  such  inconsistency.  Insanity,  as  a  defence  in  criminal 
prosecution,  has  two  distinct  aspects,  subject  to  very  different  rules. 
When  the  question,  as  m  a  charge  of  murder  in  the  first  degree,  is 
whether  there  was  a  particular  intention  in  the  defendant's  mind  at 
a  particular  time,  then,  if  such  intention  cannot  be  proved  beyond 
reasonable  doubt,  there  must  be  an  acquittal  of  this  grade  of 
murder.  An  indictment^  for  instance,  is  found  in  Pennsylvania  for 
murder  in  the  first  degree.  By  the  law  of  that  State  there  can  be 
no  conviction  of  murder  in  the  first  degree,  unless  it  be  proved  that 
the  defendant  at  the  time  of  the  homicide  specifically  intended  to 
take  the  deceased's  life.  We  will  assume  a  case,  however,  in  which 
the  defendant's  mind,  at  the  time  of  the  litigated  event,  was  so  af- 
fected by  disease  that  it  is  questionable  whether  he  was  then  capable 
of  forming  a  specific  intent  to  take  life.  Now,  in  such  a  case,  if 
there  be  reasonable  doubt  whether  the  defendant  was  capable  of 
forming  a  specific  intent  to  take  life,  the  jury  should  be  instructed 
(and  this  has  been  so  done  in  several  cases  in  Pennsylvania)  to 
acquit  of  murder  in  the  first  degree,  and  convict  of  murder  in  the 
second  degree,  or  of  manslaughter.^  The  same  rule  applies  to  all 
other  cases  in  which  it  is  incumbent  on  the  prosecution  to  prove  a 
sane  intent  on  the  part  of  the  defendant ;  in  which  cases  such  in- 
tent must  be  proved  beyond  reasonable  doubt.  It  is  otherwise, 
however,  where  insanity  is  set  up,  not  to  qualify  the  proof  of  intent, 
but  as  a  bar  to  criminal  procedure.  In  the  former  case  it  goes  to 
the  question  of  guilt  or  innocence ;  in  the  latter  case  it  goes  to 
the  amenability  or  non-amenability  of  the  defendant  to  criminal 
jurisdiction.  In  the  former  case  the  defence  says,  "  not  guilty  of 
specific  act  charged ;"  in  the  latter  case  it  says,  "  not  the  subject  of 
penal  discipline."  The  plea  of  insanity,  when  thus  offered  in  bar 
of  the  prosecution,  stands,  as  do  analogous  pleas  of  non-amena- 

In  South  Carolina  it  is  held,  follow-       In  Arkansas  it  is  ruled  by  a  ma- 
ing  the  distinction  of  the  text,  that  jority  of  the  court  (Eaken,  J.,  diss.) 
where  the  issue  is  at  common  law,  that  the  burden  is  on  the  defendant 
whether  there  is  capacity  to  commit  to  "clearly  prove"  insanity.     Casat 
crime,  this  capacity  must  be  proved  v.  State,  40  Ark.  511,  1881. 
beyond  reasonable  doubt  by  the  prose-       ^  Supra,  i  52. 
cution.    Coleman  v.  State,  20  S.  C. 
441, 1882. 
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bility,  on  the  ground  of  want  of  jurisdiction.^  This  brings  us  to 
the  rightful  solution  of  this  vexed  issue.  The  test  of  ^^reason- 
able doubt"  only  applies  to  questions  of  "guilt"  or  "innocence." 
The  defence  of  insanity^  as  a  bar,  like  other  defences  based  on 
non-amenability  to  penal  discipline,  is  not  one  of  "guilt"  or  "in- 
nocence." It  is  not  one,  therefore,  when  offered  in  bar  of  an  indicts 
ment,  to  which  the  test  of  "  reasonable  doubt"  applies.  The  errors 
into  which  judges  have  been  led  in  this  respect  have  been  errors 
arising  from  the  defective  way  in  which  the  plea  is  presented.  If 
it  were  offered  specially  in  bar,  as  a  preliminary  issue,  as  it  is  in 
some  jurisdictions,  then  no  one  would  question  that  the  case  would 
go  to  the  jury  to  be  decided  according  to  the  preponderance  of 
proof.  Supposing  that  the  plea,  being  special  (as  is  the  plea,  for 
instance,  of  autrefois  a/squdt),  should  be  determined  against  the 
defendant,  then  he  would  be  compelled  to  plead  over,  and  then,  to 
the  questions  of  &ct8  arising  under  a  plea  of  not  guilty,  the  test 
of  "reasonable  doubt"  would  be  applicable.  And  it  would  be  easy 
to  conceive  of  cases  in  which,  after  a  verdict  against  the  defendant 
on  the  special  plea  of  insanity,  a  verdict  acquitting  him  of  the 

■ 

^  We  may  cite,  as  an  illustration,  acted  under  Britiah  orders,  then  he  is 
the  case  of  McLeod,  1  Hill,  (N.  Y.)  to  be  remanded  to  his  own  govem- 
877,  1841 ;  25  Wend.  488 ;  where,  in  ment  for  discipline." 
order  to  sustain  non-amenability  to  Another  illustration,  already  no- 
the  New  York  tribunals,  the  defend-  ticed  in  the  text,  is  to  be  found  in 
ant's  counsel  maintained  that  the  de-  those  cases  in  which,  on  a  plea  of 
fendant,  in  the  transaction  which  was  autrefois  acquit,  a  question  of  fact,  to 
the  subject  of  the  indictment,  was  be  determined  by  ajury,  arises,  whether 
acting  as  a  servant  of  the  British  gov-  the  offence  of  which  the  defendant 
emment,  under  the  direct  order  of  was  acquitted  was  the  same  as  that  on 
that  government.  If  this  had  been  trial.  In  such  a  case  the  jury  would 
sustained  as  a  matter  of  fact,  then  the  not  be  told,  ^'  If  you  have  a  reasonable 
conclusion  would  have  been,  as  a  doubt  you  must  find  for  defendant.'' 
matter  of  law,  that  our  quarrel  was  What  they  would  be  told  is,  "  If  you 
with  the  British  government,  and  not  decide  that  there  is  a  preponderance 
with  McLeod.  But  if  the  question  of  of  proof  to  the  effect  that  the  cases  are 
fact  in  such  a  case  should  be  disputed,  the  same,  then  you  must  so  find ;  other- 
no  one  would  claim  that  if  there  be  wise  you  must  find  that  the  cases  are 
reasonable  doubt  as  to  whether  the  not  the  same."  See  Whart.  Or.  PI.  & 
defendant  acted  as  the  servant  of  a  Pr.  2  488.  In  neither  of  the  cases  last 
foreign  government,  he  should  be  ac-  mentioned  does  the  question  of  guilt  or 
quitted.  What  the  jury  would  be  told  innocence  arise,  and  in  neither  case,  if 
would  be, ''  Here  is  a  question  of  fisict ;  the  defence  be  properly  pleaded,  would 
if  the  proof  satisfies  you  that  a  de-  evidence  to  show  either  guilt  or  inno- 
fendant  was  a  British  subject,  and  cence  be  relevant. 
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highest  grade  of  the  offence  might  be  had  on  the  ground  of  the  very 
insanity  which  was  held  not  to  be  sufficient  to  sustain  a  verdict  of 
non-amenability  on  the  first  plea.  Suppose^  for  instance,  that,  in  a 
case  of  homicide,  the  proof  of  insanity 'on  the  first  trial  was  not 
sufficiently  strong  to  transfer  the  defendant  from  the  category  of 
the  sane  to  that  of  the  insane,  and  yet  that  such  evidence  was  strong 
enough  on  the  second  trial  to  raise  a  reasonable  doubt  as  to  whether 
the  defendant  had  specifically  intended  to  kill  the  deceased.  In  such 
case,  though  the  issue  of  insanity  had  been  determined  on  the  first 
trial  against  the  defendant,  he  should  be  convicted  only  of  murder 
in  the  second  degree,  or  of  manslaughter,  on  the  second  trial,  which 
would  involve  his  acquittal  of  murder  in  the  first  degree.  By 
maintaining  this  distinction  we  avoid  the  danger  (incident  to  the 
application  of  the  test  of  "  reasonable  doubt "  to  all  issues  of  in- 
sanity raised  in  a  criminal  court)  of  committing  a  defendant  as  to 
whose  sanity  there  is  '^  reasonable  doubt '^  to  perpetual  sequestra- 
tion in  an  insane  asylum.' 

§  63.  When  insanity  of  a  permanent  type  is  shown  to  have 
existed  prior  to  the  commission  of  an  act,  it  will  be  inferred  to 

^  Walker  v.  People,  88  N.Y.  82, 1876,  sane.    The  only  way  to  avoid  this  ab- 

above  cited,  is  an  illustration  of  this  surdity  is  to  put  the  determination  of 

danger.    Walker  was  tried  for  abduc-  the  issue  of  insanity,  when  set  up  to 

tiion.    Suppose  he  had  been  indicted  bar  amenability,  on  the  same  basis  in 

for  an  assaiilt,  and  suppose,  as  it  has  criminal    as   that   adopted   in    civil 

frequently  been  decided  to  be  permis-  courts.    In  both  courts  the  presump- 

sible,  his  relatives  or  friends,  against  tion  is  that  persons  coming  into  courts 

his  protest,  had  interposed  the  plea  of  of  justice  are  sane,  and  that  the  burden 

insanity.    We  can  imagine,  in  fact,  of  proof  is  on  the  parties  contesting 

many  cases  in  which  this  might  be  such  sanity.    In  criminal  courts,  as 

a  convenient  way  of  disposing  of  an  well  as  in  civil,  the  rule  should  be  that 

onoomfortable   relative  or  neighbor,  to  take  a  particular  person  out  of  the 

A  defendant  of  this  class  finds  him-  category  of  reasonable  and  responsible 

self,  when  tried  for  some  minor  offence,  beings,  and  te  subject  him  to  the  se- 

confronted  by  a  plea  of  insanity  in-  questration  and  restrictions  imposed 

terposed  in  his  behalf.    If  the  view  by  the  law  on  adjudicated  lunatics,  at 

here  contested  be  the  law,  the  judge  least  a  preponderance  of  proof  of  in- 

would  have  in  such  case  but  one  course  sanity  should  be  required, 

open  to  him.    He  would  be  obliged  to  The  above  argument  is  expanded  hy 

hear  the  evidence,'  no  matter  what  me  in  the  Central  Law  Journal  for 

might  be  the   defendant's   protesta-  May  28, 1884.  The  subject  is  discussed 

tions;  and,  what  is  more,  he  would  more  fiiUy  in  Whart.  Cr.  Ev.  §§338 

be  obliged  to  tell  the  jury  that  if  they  et  8eq.    See,  also,  1  Grim.  Law  Mag. 

have  a  reasonable  doubt  of  the  defend-  445. 
anf 8  sanity,  they  must  find  him  in- 
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have  continued,  unless  the  oantrary  be  proved,  down  to  the  time 
Insanity  to  of  the  act.*  It  is  Otherwise,  however,  when  the  proof  is 
ftx)in^ora^  of  temporary  or  spasmodic  mania,^  or  of  ddiriwm  tremens} 
duct  Evidence,  therefore,  of  prior  insane  conduct  and  decla- 

rations may  be  received  on  a  trial  for  an  act  alleged  to  have  been 
insane  /  and  so  may  that  of  subsequent  attacks  of  derangement,*  if 
connected  in  system  with  the  defendant's  condition  at  the  time  of 
the  offence.*  Attempt  at  suicide  is  one  of  the  incidents  from  which 
insanity  may  be  inferred.'^ 

§  64.  As  facts  from  which  insanity  may  be  inferred,  it  is  ad- 
missible to  prove  epilepsy,®  cerebral  peculiarities,  and  anomalies 

*  Whart.  Cr.  Ev.  J  730 ;  1  Jarm.  on  v.  Com.,  2  Va.  Gas.  132,  1820 ;  U.  S. 
Wills,  (2d  Am.  ed.)  65;  1  Whart.  &  v.  Sharp,  1  Pet.  C.  C.  118, 1815 ;  McAl- 
St  Med.  Jur.  §J  61-4 ;  R.  v,  Stokes,  lister  v.  State,  17  Ala.  434,  1849 ; 
3  C.  &  K.  185, 1850 ;  R.  r.  Laytoil,  4  McLean  v.  State,  16  Ala.  672, 1848 ; 
Cox  C.  C,  149,  1850 ;  Cartwright  v.  Lake  v.  People,  1  Parker  C.  R.  495, 
Oartwright,  1  Pha  Eccl.  R.  100 ;  Hoge  1854;  State  v.  Mewherter,  46  Iowa, 
V,  Fisher,  1  Pet.  C.  C.  163 ;  Hix  v,  88, 1877.  Insanity  of  the  prisoner,  at 
Whittemore,  4  Mete.  545,  1842 ;  State  the  instant  of  the  commission  of  the 
V.  Spencer,  21  N.  J.  L.  (1  Zab.)  196,  offence,  can  only  be  established  by 
1849;  State  v.  Huting,  21  Mo.  464,  evidence  tending  to  prove  that  he 
1855 ;  State  v,  Brinyea,  5  Ala.  241,  was  insane  at  some  period  before 
1848;  State  v.  Stark,  1  Strobh.  479,  or  afterward.  People  v,  March,  6 
1846 ;  State  v.  Wilner,  40  Wis.  304,  Cal.  543,  1856 ;  State  v.  Davis,  27  S. 
1876;  State  v.  Reddick,  7  Kans.  143,   C.  609, 1888. 

1871.  See  Webb  v.  State,  5  Tex.  App.  *  See  1  Whart.  &  St.  Med.  Jur.  { 
596,  1878,  where  it  was  held  that  378;  People  v.  March,  6  Cal.  543, 1856. 
stronger  proof  of  insanity  would  be  •  Com.  v.  Pomeroy,  117  Mass.  143, 
required  as  a  ground  of  irresponsibil-  1875. 

ity  than  would  be  required  to  relieve  ^  An  attempt  to  commit  suicide  is 
from  a  contract.  State  v,  Lowe,  93  not,  of  itself,  evidence  of  the  fact  of  in- 
Mo.  547, 1887 ;  Montgomery  v.  Com.,  sanity,  and  raises  no  legal  presump- 
88  Ky.  509, 1888 ;  Langdon  v.  People,  tion  thereof,  but  may  be  considered 
133  m.  382, 1890 ;  Armstrong  v.  State,  by  the  jury  with  all  the  other  fects 
30  Fla.  170, 1892.  and    circumstances   bearing   on  the 

'  Ibid. ;  State  v.  Reddick,  7  Kans.  question  of  insanity.    Mercur,  J.,  in 
143,  1871 ;  Lewis  v.  Baird,  3  McLean,  Coyle  v.  Com.,  100  Pa.  573, 1882. 
56,  1849 ;  People  v,  Francis,  38  Cal.       *  1  Whart.  &  St.  Med.  Jur.  {J  422, 
183,  1870.    See  U.  S.  v.  Guiteau,  1  470.     See    Laros   v.    Com.,   84    Pa. 
Mackey,  498, 1882.  200, 1877 ;  State  v.  George,  62  Iowa, 

»  State  V.  Sewell,  3  Jones  Law,  (N.  682, 1883,  citing  1  Whart.  &  St.  Med. 
C.)  245,  1855.  People  v.  Francis,  Jur.  §  470 ;  Fogarty  v.  State,  80  Ga. 
supra;  State  v.  Reddick,  »upra,  450, 1888 ;  People  v.  Smiler,  125  N. 

*  Whart.  on  Cr.  Ev.  i  731 ;  R.  v.  Y.  717, 1891 ;  Lovegrove  v.  State,  31 
Haswell,  R.  &  R.  458,  1818 ;  Com.  v.  Tex.  Cr.  491, 1893. 

Brayman,  136  Mass.  438, 1883 ;  Vance 
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of  sensibility,  pulse^  secretion  ;^  and  to  put  in  evidence  the  history, 

conversation,  writings,  and  deportment  of  the  patient,  so 

far  as  they  bear  on  the  issue.*  ^hyJ^T 

It  is  admissible,  in  order  to  show  mental  incapacity  P?cuiiari- 
when  the  defendant,  under  trial  for  larceny,  has  been 
shown  to  be  an  opium-eater,  and  to  have  been  deprived  of  his 
accustomed  supply  of  the  drug,  to  prove  by  competent  testimony 
the  effect  of  such  deprivation  on  his  mental  condition.* 

§  65.  As  a  rule,  it  is  competent  to  prove  insanity  in  the  family 
of  the  party  whose  sanity  is  under  examination.^ 

It  has   been   said  that   where  hereditary   insanity   is  Andfrom 
offered  as  an  excuse  for  crime,  it  must  appear  that  the  hereditary 

tendeucv 

kind  of  insanity  proposed  to  be  proven  is  no  temporary 
malady,  and  that  it  is  notorious,  and  of  the  same  species  as  that 
with  which  other  members  of  the  family  have  been  afflicted,*     But 
this  qualification  cannot  be  sustained,  as  insanity  rarely  descends 
in  the  same  common  type,  but  varies  with  iudividuals.* 

Proof  of  hereditary  insanity  can  only  be  admitted  as  cumulative 
evidence.     By  itself,  the  insanity  of  ancestors  is  no  defence.^ 

Evidence  that  certain  causes  might  induce  insanity  is  not  ad- 
missible without  laying  or  offering  to  lay  a  basis  of  proof  to  show 
that  insanity  actually  existed.^ 

7.  Other  Forms  of  Unoonsdoumess, 

§  66.  Other  forms  of  unconsciousness  may  be  noticed  as  con- 
stituting a  defence  to  a  criminal  charge.     A  man  may  commit  an 

'  Ibid,  i  347.  But  it  has  been  ruled  Abbott,  7  Gray,  71, 1856 ;  and  even  of 
.  that  £unily  and  neighborhood  repiU<i-  collateral  descendants  from  a  common 
tion  is  not  admissible  to  prove  that  the  ancestor  three  generations  back.  Com. 
prisoner  was  permanently  injured  in  v,  Andrews,  cited  1  Whart.  &  St.  Med. 
his  mind,  by  reason  of  a  wound  which  Jur.  J  375 ;  Edmund's  Case,  Ibid. ;  and 
he  had  received.  Choice  v.  State,  31  see  Com.  v,  Bogers,  7  Mete.  500, 1843. 
Ga.  424,  1861.  *  State  v.  Christmas,  6  Jones,  (N.  C.) 

»  1    Whart.    &   St.  Med.  Jur.  JJ  471, 1858. 
378-88.    See  Whart.  Cr.  Ev.  {  731.  •  1  Whart.  &  St.  Med.  Jur.  J  376 ; 

»  Eogers  v.  State,  33  Ind.  543, 1870.  Whart.  Cr.  Ev.  §  731. 

*  1  Whart.  &  St.  Med.  Jur.  J  372 ;  ^  Snow  v,  Benton,  28  Dl.  306, 1862. 
R  V.  Tncket,  1  Cox  C.  C.  103,  1845 ;  In  Laros  v.  Com.,  84  Pa.  200, 1877,  it 
B.  V.  Oxford,  9  C.  &  P.  525, 1840 ;  is  ruled  that  such  evidence  is  not 
Smith  V.  Kramer,  1  Amer.  Law  Reg.  competent  until  evidence  of  the  de- 
353 ;  Bradley  v.  State,  31  Ind.  492,  fendant's  own  insanity  is  given.  Peo- 
1869 ;  State  v,  Felter,  25  Iowa,  67,  pie  v.  Pine,  2  Barb.  566, 1848 ;  State  v. 
1867  ;  People  v,  Garbutt,  17  Mich.  9,  Christmas,  6  Jones,  (N.  C.)  471, 1858. 
1867.  Thus  insanity  of  uncles  has  ®  Sawyer  v.  State,  35  Ind.  80,  1871  ; 
been  received  in  evidence ;  Baxter  v,   Bradley  v.  State,  31  Ind.  492,  1869. 
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injury  when  asleep^  as  when  in  a  state  of  sleep-walking  or  som- 
nambulism.^ Or  he  may  be  under  the  influence  of  opium, 
forms  of  or  of  ether,  or  other  anodynes.*  The  question  then  arises, 
sdousness  ^^  ^^  defendant  at  the  time  of  the  act  a  free  agent  ? 
S5ence  *  ^^  ^^^^  ^^®  ^*  ^  ^^^  criminally  imputable  to  him.  But 
we  have  to  keep  in  mind  two  possible  conditions  which 
may  greatly  vary  the  case.  If  the  abnormal  state  was  artificially 
induced  in  order  to  facilitate  the  commission  of  the  crime,  then 
the  offence  is  malicious.  If  such  state  was  negligently'  induced, 
then  the  defendant  may  be  chargeable  with  a  negligent  offence. 

II.   INFANTS. 

§  67.  Until  an  infant  arrives  at  the  age  of  seven,  he  cannot  be 
Infanta  oonvicted  of  a  criminal  offence.  Under  that  age  the  in- 
^der  fant  may  be  chastised  by  his  parents  or  tutors,  but 
penally  re-  cannot  be  judicially  punished,  for  he  cannot  be  guilty  in 
aponsi  e.    ^^^j^  ^  ^^y.  ^  involves  the  ordinary  penalty  of  crime.' 

§  68.  Between  the  age  of  seven  and  fourteen  responsibility  is 
Between  conditioned  on  capacity.  If  it  appear  that  a  child  within 
fourtee^n^^  these  limits  is  capax  doli,  which  is  to  be  determined  by 
an  in£Btnt    the  circumstances  of  the  case,  he  may  be  convicted  and 

capax  doli  ^  ■,  . 

maj  be       condemned. 

oonTicted.  r^^^  presumption  that  an  infant  is  not  capax  doli,  as  to 
a  child  under  seven,  is  irrebuttable.^  As  to  a  child  between  seven 
and  fourteen  the  presumption  is  rebuttable,  the  burden  of  over- 
throwing it  being  on  the  prosecution ;  the  intensity  of  proof  vary- 
ing with  age  and  other  circumstances.'    It  has  been  held  in  North 

^  Bee   these   cases   discussed  in  1  168,  1828;  State  v,  Goin,  9  Humph. 

Whart  &  St.  Med.  Jar.  {{  482-4.  175, 1848. 

'  Rogers  v.  State,  88  Ind.  648, 1870.  *  E.  v,  Groombridge,  7  C.  &  P.  682, 

As  to  chloroform  as  a  means  of  facili-  1886 ;  B.  v,  Vanplew,  8  Fost.  &  F.  620 

tating  crime,  see  proceedings  of  N.  State  v,  Doherty,  2  Tenn.  80,  1806 

Y.  Med.  Leg.  See.,  pp.  298-317,  N.  State  v.  Guild,  6  Halst.  163,  1828 

Y.  1872.    8  Whart.  &  St.  Med.  Jnr.  Willet  v.  Com.,  13  Bush,  230,  1877 

a  246,  694.  Godfrey  v.  State,  31  Ala.  323, 1862.  As 

'  1  Inst.   2 ;    Bom's  Justice  (29th  to  special  provision  in  MaBsachusetts 

ed.),  tit.  Children ;  1  Hale,  19,20;  4  Bla.  for  trial  of  infants,  see  Com.  v.  Dona- 

Com.  23 ;  2  Steph.  Hist.  Crim.  Law,  hue,  126  Mass.  61, 1879.    Jitfra,  i  72. 

98 ;  B.  V,  Giles,  1  Moody,  166,  1834 ;  »  Whart.  Cr.  Ev.  i  801. 

Marsh  v.  Loader,  14  C.  B.  N.  S.  636,  *  Ibid. ;  Hale's  Sum.  43 ;  1  Hawk. 

1863;  Com.  v.  Mead,  10  Allen,  323,  c.  1,  s.  8;  4  Bla.  Com.  24;  B.  v.  Wild, 

1866 ;  People  t;.  Townsend,  3  Hill,  (N.  1  Mood.  C.  C.  462, 1834 ;  B.  v.  Smith, 

Y.)  479, 1842 ;  State  v.  Guild,  6  Halst.  L.  &  C.  607, 1863 ;  B.  v.  Owen,  4  C.  A 
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Carolina  that  "  as  the  reputed  age  of  every  one  is  peculiarly  within 
his  own  knowledge/'  a  defendant  setting  up  infancy  has  the  burden 
on  him  to  establish  it.^ 

An  exceptional  case  is  reported  in  New  Jersey,  where  a  boy  of 
twelve  years  was  convicted,  on  his  own  confession,  imperfectly  sus- 
tained by  circumstantial  corroboration,  of  murder,  and  was  sentenced 
and  executed.' 

When  the  age  of  fourteen  arrives,  full  criminal  responsibility,  at 
common  law,  attaches.' 

P.  236, 1830 ;  R,  v.  Smith,  1  CJox  C.  C.  See  State  v,  Bostick,  4  Harring.  663, 

260, 1846 ;  Com.  v,  Elliot,  4  Law  Eep.  1847. 

329 ;  State  v.  Learnard,  41  Vt.  685,  »  State  v.  Goin,  9  Humph.  176, 1848  ; 

1869 ;    Com.  v.  Mead,  10  Allen,  398,  State  v.  Bostick,  4  Harring.  663, 1847 ; 

1865;  Angelo  v.  People,  96  111.  132,  State  v.  Handy,  Ibid.  566. 1847;  Irby 

1880 ;  State  v.  Pugh,  7  Jones,  (N.  C.)  v.  State,  32  Ga.  496, 1861. 

61,  1859 ;  WiUet  v.  Com.,  13  Bush,  "  The  presumption  of  law  in  favor 

230,  1877 ;    State  v.  Toney,  15  S.  C.  of  infants  under  fourteen,  and  the  ne- 

409, 1881 ;  Hill  v.  State,  53  Gki.  678,  cessity  of  satisfying  the  jury  that  the 

1876 ;  State  v,  Adams,  76  Mo.  355,  child,  when  committing  the  act,  must 

1882 ;  State  v.  Goin,  9  Humph.  175,  have  known  that  he  was  doing  wrong, 

1848 ;  State  v.  Fowler,  52  Iowa,  103,  is  well  illustrated  by  the  case  of  E. 

1879.    See  note  in  1  Green's  Cr.  R.  v,  Owen,  4  Carrington  &  Payne,  236, 

402.    In  Illinois  the  age  of  irrespon-  1830,  where  a  girl  ten  years  of  age 

sibility  is  extended  to  ten.    Angelo  v.  was  indicted  for  stealing  coals.  It  was 

People,  96  HI.  209,  1880.    In  Texas  proved  that  she  was  standing  by  a 

the    periods  are  nine  and  thirteen,  large  heap  of  coals  belonging  to  the 

McDaniel  v.  State,  5  Tex.  App.  475,  prosecutor,  and  that  she  had  a  basket 

1879.    Under  the  N.  Y.  Penal  Code  upon  her  head  containing  a  few  coals 

of  1884  the  limit  is  placed  at  twelve,  which  the  girl  herself  said  she  had 

According  to  an  enlightened  Qer-  taken  from  the  heap.  Littledale,  J., 
man  jurist  and  statesman,  the  age  of  in  summing  up  to  the  jury,  remarked  : 
criminal  responsibility  is  postponed  '  In  this  case  there  are  two  questions : 
in  proportion  to  the  extent  to  which  First,  did  the  prisoner  take  the  coals  ? 
the  State  assumes  the  responsibility  and  second,  if  she  did,  had  she  at  the 
of  the  education  of  its  children.  ''The  time  a  guilty  knowledge  that  she  was 
better  the  school  discipline,  the  more  doing  wrong?  The  prisoner  is  only 
confidently  can  the  State  defer  to  riper  ten  years  of  age,  and  unless  you  are 
years  the  application  of  penal  justice,  satisfied  by  the  evidence  that,  in  corn- 
Thus,  while  in  the  Eoman  and  canon  mitting  this  offence,  she  knew  that  she 
law  responsibility  began  at  seven  was  doing  wrong,  you  ought  to  acquit 
years,  in  modem  (Germany  it  does  not  her.  Whenever  a  person  committing 
begin  till  twelve."  Schaper,  in  Holtz.  a  felony  is  under  fourteen  years  of  age, 
Btraf.  ii.  161.  the  presumption  of  law  is,  that  he  or 

^  State  V.  Arnold,  13  Ired.  184, 1863 ;  she  has  not  sufficient  capacity  to  know 

tn/ra,  {  73.  that  it  is  wrong ;  and  such  person  ought 

'  State  V,  Guild,  5  Halst.  163, 1828.  not  to  be  convicted  unless  there  be  evi- 
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Parental  influence,  not  amounting  to  coercion,  however  much  it 
may  affect  a  jury's  conclusion  on  the  merits,  is  not  a  technical 
defence.^ 

§  69.  A  boy  under  fourteen  is  presumed  by  law  unable  to  commit 
Boy  under  ^  ^P^j  ^^^  therefore,  it  seems,  cannot  be  guilty  of  it;  and 
fourteen  though  in  Other  felonies  malUia  supplet  aetatem  in  some 
mcftpabie  cascs,  yet  it  seems  that  as  to  rape  the  law  presumes  him 
°^~P^-  impotent  as  well  as  wanting  discretion.*  Nor  at  common 
law  is  any  evidence  admissible  to  show  that  in  fact  he  had  "arrived 
at  the  full  state  of  puberty,  and  could  commit  the  offence.*  But  he 
may  be  a  principal  in  the  second  degree,  if  he  aid  and  assist  in  the 
commission  of  this  offence,  as  with  other  felonies,  and  if  intelligent 
evil  purpose  on  his  part  be  shown  by  the  prosecution,*  which  must, 
however,  be  plainly  established.  And  though  an  infant  under  four- 
teen cannot  be  convicted  of  an  assault  with  an  intent  to  commit  a 
rape  ;*  he  may  be  convicted  of  an  indecent  assault  under  the  7  Will. 
IV.  s.  1 ;  10  Vict.  c.  85,  s.  11.*  After  he  passes  fourteen  the  pre- 
sumption vanishes;  and  in  Delaware  a  boy  just  arrived  at  that  age 
has  been  held  in  law  capable  of  the  offence/ 

§  70.  An  infant,  under  the  limitations  which  have  been  above 
expressed,  may  be  guilty  of  forcible  entry,  if  concerned  in  actual 


dence  to  satisfy  the  jury  that  the  party,  1845;  Moore  v.  State,  17  Ohio,  521, 

at  the  time  of  the  offence,  had  a  guilty  1867,  where  the  presumption  is  held 

knowledge  that  he  or  she  was  doing  rebuttable ;  and  see  more  fiilly  infra, 

wrong.'    The  jury  returned  a  verdict  |  551.    See  State  v.  Pugh,  7  Jones,  (N. 

of  'Not  guilty;'  adding,  'We  do  not  C.)  61, 1859. 

think  the  prisoner  had    any  guilty  *  Law  v.  Com.,  75  Va.  885,  1880. 

knowledge.' "    R.  v.  Smith,  1  Cox  C.  *  R.  v.  Eldershaw,  3  C.  &  P.  896, 

C.    260,    1846 ;    People  v,    Davis,    1  1828 ;  R.  v.  Groombridge,  7  C.  &  P. 

Wheeler  C.  C.  280,  1823;   Walker's  582,  1836;   R.  v.  Philips,  8  C.  &  P. 

Case,   5    City    Hall    Recorder,    137;  736,  1839;  R.  v.  Jordan,  9  C.  &  P. 

Stage's  Case,  5  City  Hall  Recorder,  177,  118,  1839;  R.  v.  Brimilow,  2  Mood. 

cited  5  Bost.  L.  Rep.  N.  S.  364 ;  State  C.  C.  122 ;  s.  c.  9  C.  &  P.  366,  1840 ; 

V,  Doherty,  2  Tenn.  80,  1806.  State  v,  Sam,  Winston,  (N.  C.)  300, 

^  Infra,  i  94  a.  1864 ;  State  r.  Pugh,  7  Jones,  (N.  C.)  61, 

'  1  Hale,  360.  And  see  R.  v.  Elder-  1859.    See  contra,  Com.  v.  Green,'  2 

shaw,3  C.&P.396,1828;  R.  v.  Groom-  Pick.  380,  1823;  People  v.  Randolph, 

bridge,  7  C.  &  P.  582,  1836.  2  Parker  C.  R.  174,  1854 ;  Williams 

»  R.  V,  Philips,  8  C.  &  P.  736, 1839;  v.  State,  14  Ohio,  222, 1845. 

R.  V,  Jordan,  9  C.  &  P.  118,  1839;  •  R.  v.  Brimilow,  2  Mood.  C.  C.  122 ; 

Lewis  C.  L.  558.    But  see  contra,  Peo-  s.  c.  9  C.  &  P.  366,  1840. 

pie  V.  Randolph,  2  Parker  C.  R.  174,  ^  State  v.  Handy,  4  Harring.  566, 

1865;  Williams  v.  State,  14  Ohio,  222,  1847.    Infra,  ?  551. 
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personal  violenoe,^  and  the  justices  may  fine  him  therefor;   though 
it  is  doubtful  whether  under  the  old  Eno'Iish  statutes  he 
oould  be  imprisoned  for  this  offence.'    As  to  other  mis-  liawuty  in 
demeanors  attended  with  a  notorious  breach  of  the  peace,  special 
such  as  rioty  battery^  or  the  like,  an  infant  is  liable  under 
the  above  limitations,*  and  he  is  indictable  for  perjury  or  cheating.* 
But  it  is  otherwise  as  to  qicad  civil  suits.     Thus,  an  infant  under 
twenty-one  is  not  responsible  for  not  repairing  a  bridge  or  high- 
way, or  other  such  acts  of  omission  of  civil  duty,*  though  he  may 
be  convicted  on  a  penal  statute.      An  in&nt  under  seven  cannot  be 
punished  criminally  for  a  nuisance  on  his  land.^ 

§  71.  As  will  hereafter  be  seen,  an  infant  over  fourteen,  who 
falsely  claims  to  be  of  age,  and  thus  obtains  money,  is  ij^i^^t  lia- 
indictable  for  obtaining  money  by  false  pretences.^     But  ^le  for 
this  can  only  be  done  when  there  is  nothing  in  the  in-  eentations 
fant's  appearance  to   put   parties  dealing  with  him  on  "     ^^' 
inquiry  as  to  the  true  facts. 

§  72.  Upon  a  presentment  against  an  infant  for  a  misdemeanor, 
he  has  a  right  to  appear  and  defend  himself  in  person  or 
by  attorney,  and  it  is  an  error  to  assign  him  a  guardian,  fant^may" 
and  to  try  the  case  on  a  plea  pleaded  for  him  by  the  *^J^^^^ 
guardian.^ 

§  73.  When  age  can  be  ascertained  by  inspection,  the  ^    .^  .^_ 
court  and  jury  must  decide.*     But  ordinarily  opinion  of  forabie 
medical  experts  is  admissible  to  prove  age.^'^    And  age  is  circum- 
generally  inferable  from  circumstances.  etancee. 

§  74.  We  have  elsewhere  seen^*  that  no  conviction  should  be 
permitted  to  rest  on  a  confession  without  proof  of  the 
corpus  delicti,  and   that  a  confession  is  dependent   for  gioSs^of  in- 
credibility on  the   character  and   circumstances  of   the  ^^^J^- 

•^  ^  ^  xnissible. 

declarant.      To   children   these  cautions   are   peculiarly 

^  1  Hawk.  c.  24,  s.  35.  Kendall,  25  Wend.  399,  1841 ;  infra, 

*  1  Hawk.  c.  64,  s.  35.  J 1135. 

■  1  Hale,  20,  21 ;  4  Bla.  Com.  220 ;       »  Word  v.  Com.,  3  Leigh,  743, 1831. 
Ballock  V.  Babcock,  3  Wend.  391, 1829.  See,  as  to  Massachusetts,  Com.  v,  Don- 

*  3  Bac.  Abr.  Infancy  (H).     Infra,  ahue,  126  Mass.  51, 1879. 

a  1148-9.  •  State  v.  Arnold,  13  Ired.  184, 1853. 

*  R  V.  Sutton,  5  N.  &  M.  354, 1826 ;  See  supra,  J  70;  Whart.  Cr.  Ev.  ?  310. 
Bla.  Com.  22 ;  Co.  Lit.  257.  ^^  State  v.  Smith,  Phill.  (N.  C.)  L. 

*  See  People  v.  Townsend,  3  Hill,  302, 1867.    As  to  burden  of  proof,  see 
(N.  Y.)  479,  1842.  mpra,  J  68. 

'  Infra,    i    1149.     See    People   v,       "  Whart.  Cr.  Ev.  |  532. 
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applicable,  as  from  their  immaturity  and  inexperience  they  are 
likely  to  indulge  in  loose  talk.  But  a  child's  confessions,  if  not 
elicited  by  threats  or  promises,  are  technically  admissible  against 
him.* 

III.   FEME  COVERTS. 

§  75.  There  is  no  technical  objection  to  an  indictment  naming  the 

wife  singly.     It  is  not  necessary  that  the  husband  should 

mentnot     be  included  as  a  joint  defendant,  even  though  he  was 

foc»T?hen    living  with  her  at  the  time,*  or  was  jointly  participant 

a^nst        with  her  in  the  offence,  which  is  a  matter  of  defence.* 

wife  alono.  , 

But  it  is  right  and  proper,  in  the  latter  case,  that  there 
should  be  a  joinder,  and  though  a  nonjoinder  is  no  defence,  and  is 
not  demurrable,  the  court  may  on  motion  compel  it.*  The  husband 
may  be  singly  indicted  for  his  wife's  acts  done  under  his  command,* 
or  in  case  of  misdemeanors,  in  his  presence  with  his  knowledge  and 
apparent  assent,^  or,  in  cases  where  the  business  of  the  house  is  at 
issue,  for  her  acts  in  their  common  home.^  The  indictment  need 
not  negative  coercion.* 

And  80  ea  §  '^^'  Indictments  against  wife  jointly  with  husband 
to  indict-  are  good  on  their  face,  and  will  be  sustained  on  demurrer, 
against  on  arrest  of  judgment,  or  in  error .•  And  this  rule  has 
andw^fe  ^^^  Specifically  applied  to  indictments  for  assault  and 
jointly.       battery;**^  for  keeping  a  bawdy  house ;^*  for  keeping  a 

*  R.  v.  Wild,  1  Mood.  C.  C.  462,       '  Infra,  {  1609. 

1834;  Rv.Upchurch,  Ibid.  465, 1864;  «  State   v.    Nelson,    29    Me.    829, 

Mather  v.  Clark,  2  Aik.  209,  1828;  1848.     . 

State  V,  Guild,  6  Halst  163,  1828 ;  •  R.  t?.  Hammond,  1  Leach,  499, 

State  V.  Bostick,  4  Harring.  663,  1846.  1847 ;  R.  v,  Mathews,  1  Eng.  L.  &  E. 

*  R.  V,  Fanner,  1  Siderfin  R.  410 ;  R.  549 ;  1  Den.  C.  C.  696,  1847 ;  R. 
2  Keble,  468 ;  R.  v,  Jordan,  2  Keb.  v.  Dixon,  10  Mod.  335 ;  R.  v,  Cnise, 
634;  R.  V,  Foxby,  6  Mod.  178  ;tR.  v.  8  C.  &  P.  641,  1838;  State  v.  Nelson, 
Serjeant,  1  Ry.  &  Mood.  362;  Com.  v.  29  Me.  329, 1848;  State  v.  Potter,  42 
Lewis,  1  Mete.  161,  1841;  State  v,  Vt  496,  1869;  Com.  v.  Trimmer,  1 
Collins,  1  McCord,  365, 1821.  Mass.  476,  1805 ;  Com.  v.  Tyron,  99 

»  Somerset's  Case,  2  St  Trials,  966,  Mass.  442,  1868 ;  State  v.  Bentz,  11 
1616;  R.  V,  Crofts,  2  Strange,  1120.        Mo.  27,  1847 ;  State  v,  Parkerson,  1 

*  Rather  v.  State,   1  Porter,    132,  Strobh.  169,  1846. 

1833,  "  R.  V.  Cruse,  8  C.  &  P.  641, 1838 ; 

*  See  Com.  v.  Barry,  116  Mass.  146,  State  v.  Parkerson,  1  Strobh.  169, 
1873;  Mulvey  v.  State,  43  Ala.  316,   1846. 

1870.  "  R.  V.  Williams,  10  Mod.  63 ;  1 

*  Infra,  J  1509;  Hensley  v.  State,  Hawk.  c.  1,  s.  12;  State  v,  Bentz  11 
62  Ala.  16, 1874.  Mo.  27, 1847. 
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gaming  house ;^  for  keeping  a  tippling  house;*  for  forcible  entry 
and  detainer ;*  for  stealing  and  receiving;*  for  murder;*  and  for 
treason.^ 

After  a  conviction  of  husband  and  wife  jointly,  of  a  severable 
offence,  the  court  may  affirm  the  judgment  as  to  the  husband,  and 
reverse  as  to  the  wife.^  But  where  the  offence  is  joint,  the  wife 
cannot  be  convicted  without  the  husband.^ 

§  77.  If  B,  feme' covert  be  indicted  as  Sifeme  aoky  her  proper  course 
is  to  plead  the  misnomer  in  abatement,  for  if  she  pleads 
over,  she  cannot  take  advantage  of  it.^    She  must  aver  miBnomer 
her  marriage  in  her  plea,  and   prove^  it  affirmatively.^®  ^2ad^ 
The  practice  on  such  a  plea  is  elsewhere  discussed.**     But  i^  *^*«- 

...  .  ment. 

notwithstanding  she  is  thus  precluded  from  setting  up  , 
misnomer  as  a  bat,  she  may,  so  it  has  been  held,  make  the  defence 
of  marital  coercion,  though  she  has  pleaded  not  guilty  in  an  indict- 
ment charging  her  as  2k  feme  sole}^ 

§  78.  By  the  English  common  law,  if  a  wife  is  party  to  a  crime 
under  her  husband's  direct  command  and  constraint  she  is 
entitled  to  acquittal;  and  though  by  some  of  the  old  writ-  gunTeJto^ 
ers  an  exception  is  made  in  cases  of  treason,  murder,  and  Reacting 

-i  \  \%  .1  ..  ..  under  her 

robbery,*^  the  weight  of  authority  is  against  this  excep-  'husband'B 
tion.**   It  is  also  a  doctrine  of  the  same  law  that  if  a  crime  when  co- 
of  minor  grade  be  committed  by  a  wife  in  company  with  jj^rimef 
or  in  the  presence  of  her  husband,  it  is  a  rebuttable  pre- 
sumption of  law  that  she  acted  under  his  immediate  coercion.**    It 

•  B.  V.  Dixon,  10  Mod.  385.  "  Whart.  Cr.  PI.  &  Pr.  2  423 ;  Com. 

•  Com.  V.  Murphy,    2  Gray,  510,  v.  Neal,  10  Mass.  152,  1813 ;  Com.  v. 
1854.    Infra,  i  1509.  Eagan,  103  Mass.  71, 1869. 

•  State  V,  Harvey,  3  N.  H.  65, 1826.  "  U.  S.  v.  DeQuilfeldt,    2    Crim. 

•  E.t;.M'Athey,9CoxC.C.251,1863.  Law  Mag.  214;  11  Rep.  455. 

•  R.  V.  Cruse,  8  C.  A;  P.  541,  1838;  "  Infra,  §  94;  Russ.  on  Cr.  19-22; 
Com.  V.  Chapman,  Phil.  Pamph.  1831.  R.  v,  Stapleton,  Jebb.  93 ;  1  Cr.  <&  D. 

•  Sommerville's  Case,  1  Anderson  163,  1841 ;  R.  v.  Knight,  1  C.  &  P. 
R.  104.  116  n,  1823. 

^  R.  V,  Mathews,  1  Eng.  L.  &  E.  "  Greaves's  Notes  to  1  Russ.  on  Cr. 

549 ;  1  Den.  C.  C.  596, 1847.  19-24. 

•  Rather  t;.  State,  1  Porter,  132, 1833.  ^  Infra,  {  210 ;  1  Hawk.  c.  1 ;  R.  v. 

•  R.  V.  Jones,  J.  Kel.    37,  1841 ;  Smith,  8  Cox  C.  C.  27,  1859 ;  R.  v. 
Whart  Cr.  PI.  &  Pr.  {{  96,  423  et  9eq.  Cohen,  11  Cox  C.  C.  99, 1869 ;  Com. 

"  R.  V.  Atkinson,  1  Ross,  on  Cr.  35 ;  v,  Eagan,  103  Mass.  71, 1869 ;  State  v. 
R.  V.  Hassall,  2  C.  &  P.  434,  1826 ;  R.  Williams,  65  N.  C.  398, 1871 ;  Davis 
V,  Woodward,  8  C.  &  P.  561, 1838 ;  R.  v.  State,  15  Ohio,  72, 1846 ;  Miller  v, 
V.  McGinnes,  11  Cox  C.  C.  391, 1871 ;  State,  25  Wis.  384, 1870. 
R.  V.  Torpey,  12  Cox  C.  C.  45, 1872. 
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is,  however,  conceded,  that  if  she  commit  a  crime  of  her  own  vol- 
untary act,  or  by  the  bare  command  of  her  husband  in  his  absence,^ 
or,  as  it  is  held  by  the  old  writers,  if  she  be  guilty  of  treason,  mur- 
der, or  robbery,  or  any  other  crime,  malum  in  «6,  and  prohibited  by 
the  law  of  nature,  or  which  is  heinous  in  its  character,  or  dangerous 
in  its  consequences,  even  in  company  with  or  by  command  of  her 
husband,  then  she  is  punishable  as  much  as  if  she  were  sole.^  It 
may  be  questioned,  however,  whether  the  coercive  presence  of  the 
husband,  if  a  defence  at  all,  is  not  a  good  defence  in  all  cases,  and 
whether  the  exception  taken  as  to  the  higher  grades  of  felonies  can 
be  maintained.^  The  diflBculty,  however,  is  in  finding,  ia  the  pres- 
ent state  of  society,  when  the  husband  is  as  likely  to  support  the 
wife  if  she  is  engaged  in  doing  wrong,  as  the  wife  is  to  support  the 
husband,  any  reason  on  which  the  presumption  is  to  rest.*  And 
the  presumption  of  coercion  is  rebutted  by  proof  of  independent 
criminal  action  on  the  part  of  the  wife.* 

§  79.  In  any  view,  while  proximity  of  the  husband  at  the  time 

Presum       ^^  ^^®  commission  of  the  crime  is  necessary  to  enable  this 

tion  is  re-    presumptiou  to  apply,*  such  proximity  by  itself  starts  the 

presumption.^     It  is  sufficient  if  the  proximity  is  near 

enough  to  put  the  wife  under  the  husband's  supervision,  though 

^  Com.  V.  Feensy,  13  Allen,  560,criiiie3,  to  be  exactly  on  the  same  foot- 
1866 ;  Sailer  v.  People,  77  N.  Y.  411,  ing  as  other  people.  But  owing  partly 
1879 ;  State  v.  Camp,  41  N.  J.  L.  306,  to  the  harshness  of  the  law  in  ancient 
1879.  See  State  v.  Haines,  35  N.  H.  times,  and  partly  to  its  uncertain  and 
207, 1859 ;  State  v.  Potter,  42  Vt.  495,  fragmentary  condition,  it  is  disfigured 
1869.  by  a  rule  which  is  tolerable  only  be- 

*  1  Hale  P.  C.  45 ;  Hawk.  bk.  i.  c.  1 ;  cause  it  is  practically  evaded  on  almost 
1  Black.  Com.  444;  R.  v.  Knight,  1  every  occasion  where  it  ought  to  be 
C.  &  P.  116,  1823;  Com.  v,  Neal,  10  appUed." 

Mass.  154,  1813.  »  R.  v.  Torpey,  12  Cox  C.  C.  45, 

»  1  Rubs,  on  Cr.,  by  Greaves,  18,  25,  1872 ;  State  v.  Cleaves,  59  Me.  298, 

note;  R.  v.  Manning,  2  C.  &  K.  887,  1871 ;  State  v,  Harvey,  3  N.  H.  65, 

1849;  R.  V,  Smith,  8  Cox  C.  C.  27,  1826;  Com.  v,  Eagan,  103  Mass.  71, 

1858;  R.  V.  Wardroper,  8  Cox  C.  C.  1869;   Com.  v.  Pratt,  126  Mass.  462, 

284,  1860;  Miller  v.  State,  25  Wis.  1879;  Goldstein  v.  People,  82  N.  Y. 

884,  1870.  231,  1880 ;  Uhl  v.  Com.,  6  Gratt.  706, 

*  By  the  N.  Y.  Penal  Code  of  1882,  1849 ;  People  v.  Wright,  38  Mich. 
28  17,  24,  the  presumption  is  abol-  744,  1878,  and  other  cases  cited, 
ished.    Sir  J.  F.  Stephen,  Dig.  C.  L.  Whart.  Cr.  Ev.  i  733. 

(note  to  article  30),  writes :  "  Surely,  as      •  Whether  proximity  is  near  enough 
matters  now  stand,  and  have  stood  for  to  imply  control,  see  State  v,  Shee,  13 
a  great  length  of  time,  married  women  R.  I.  535,  1882. 
ought,  as  regards  the  commission  of      ^1  Hawk.  c.  1,  s.  9;  1  Hale,  47; 
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the  parties  are  not  at  the  time  in  the  same  room.*  Thf  presumption 
is,  however,  primd  facie  only,  and  may  be  rebutted,  either  by  show- 
ing that  the  wife  was  the  instigator  or  more  active  party,  or  that 
the  husband,  though  present,  was  incapable  of  coercing,  as  that  he 
was  a  cripple  and  bedridden,  or  that  the  wife  was  the  stronger  of 
the  two,  or  that  she  was  exercising  a  free  volition,'  or  that  the  hus- 

Dalt.  c,  157;  4  Bl.  Com.  29;  R.  v.  Cox  C.  C.  99,  1869;  18  L.  T.  489 
Crnse,  8  C.  &  P.  541 ;  s.  c.  2  Mood.  Com.  v.  Trimmer,  1  Mass.  476,  1806 
C.  C.  53, 1838 ;  R.  v.  Dixon,  10  Mod.  Com.  v.  Eagan,  103  Mass.  71,  1869 
335 ;  R.  V.  Fenner,  1  Sid.  R.  410 ;  R.  UhPs  Case,  6  Gratt  706,  1849 ;  State 
V,  Jordan,  2  Keble,  634;  R.  v,  Crofte,  v.  Williams,  65  N.  C.  398,  1871 ;  Peo- 
2  Strange,  1120 ;  R.  v.  Taylor,  3  Burr,  pie  v.  Wright,  38  Mich.  344,  1878 ; 
1679;  R.  V.  Price,  8  C.  A;  P.  19, 1837;  Miller  v.  State,  26  Wis.  384,  1870. 
R.  V.  Brady,  3  Cox  C.  C.  425, 1850 ;  R.  Under  Arkansas  statute,  see  Edwards 
V.  Hill,  1  Den.  C.  C.  463,  1847;  R.  v,  v.  State,  27  Ark.  493,  1872. 
Cohen,  11  Cox  C.  C.  99, 1869;  R  v.  Where  a  wife,  by  the  incitement  of 
Hughes,  2  Lewin,  229, 1826 ;  State  v.  her  husband,  but  in  his  absence,  know- 
Nelson,  29  Me.  329,  1849 ;  State  v.  ingly  uttered  a  forged  order  and  certi- 
Harvey,  3  N.  H.  65,  1826 ;  State  v.  ficate  for  the  receiving  of  prize  money. 
Potter,  42  Vt  495, 1869 ;  Com.  v.  Mar-  it  was  held  that  they  might  be  indicted 
tin,  1  Mass.  348, 1806 ;  Com.  v.  Trim-  together,  the  wife  as  principal  on  the 
mer,  1  Mass.  476, 1806 ;  Com.  v.  Neal,  49  Geo.  III.  c.  123,  and  the  husband  as 
10  Mass.  152, 1813 ;  Com.  v.  Lewis,  1  accessory  before  the  fact,  at  common 
Mete.  151,  1841;  Com.  v.  Butler,  1  law.  Morris's  Case,  2  Leach,  1096, 1823; 
Allen,  4^  1860;  Eagan  v.  Com.,  103  1  Russ.  18;  R.  &  R.  C.  C.  270.  And 
Mass.  71,  1869 ;  Uhrs  Case,  6  Gratt.  see  R.  v,  Atkinson,  cited  1  Russ.  on  Cr. 
706, 1849 ;  Davis  v.  State,  15  Ohio,  72,  35 ;  R.  v.  Hill,  3  New  Sess.  Cas.  648 ; 
1846 ;  Jones  v.  State,  5  Blackf.  141,  1  Den.  C.  C.  453, 1846 ;  1  Temp.  &  M. 
1841 ;  State  v.  Williams,  65  N.  C.  399,  150.  See  1  Russ.  on  Cr.  21 ;  R.  v. 
1871 ;  State  v.  Collins,  1  McCord,  355,  Hughes,  2  Lewin,  228,  1826 ;  c/.  1 
1821 ;  State  v,  Parkerson,  1  Strobh.  Russell,  21 ;  R.  v.  Hill,  3  New  Sess. 
169, 1846  ;Statev.Bentz,ll  Mo.  27,1847.   Cas.  648;  1  Den.  C.  C.  453,  1846.    In 

'  R.  V.  ConoUy,  2  Lewin,  229, 1846 ;  a  later  case,  however,  the  common 
Com.  V,  Welch,  97  Mass.  693,  1867;  sergeant,  after  consulting  Bosanquet 
Com.  V.  Munsey,  112  Mass.  289, 1872.     and  Coltman,  JJ.,  held  that  the  wife 

'  State  V.  Cleaves,  79  Me.  298, 1881 ;   was  entitled  to  an  acquittal  on  an  in- 

Quinlan  t;.  People,  6  Parker  C.  R.  9,  dictment  for  counterfeiting,  w^here  it 

1861 ;  Cassin  v.  Delaney,  38  N.  Y.  178,  appeared  that  she  uttered  the  money 

1868;  Sellers  v.  People,  77  N.  Y.  411,   in  the  presence  of  her  husband.   R.  v, 

1879 ;  Tabler  v.  State,  34  Ohio  St.  127,  Price,  8  C.  &  P.  19,  1837.     And  a 

1877 ;  State  v,  Parkerson,  1  Strobh.  woman  who  went  from  shop  to  shop 

169, 1846 ;  see  1  Russ.  on  Cr.  21 ;  R.  uttering  base  coin,  her  husband  ac- 

V.  Stapleton,  1  Cr.  &  Dix,  163,  1841 ;   companying    her  each  time    to    the 

Jebb,  193 ;  R.  v.  Price,  8  C.  &  P.  19,  door,  but  not  going  in,  was  holden  by 

1837 ;  R.  V.  Cruse,  8  C.  &  P.  541, 1838 ;   Bayley,  J.,  to  be  under  her  husband's 

R.  V.  Torpey,  12  Cox  C.  C.  45,  1872 ;   coercion.    MS.  Durham  Spring  Ass. 

2  Mood.  0.  C.  53 ;  R.  v,  Matthews,  1   1829 ;  Matthew's  Digest,  26 ;  Conolly's 

Den.  C.  C.  596,  1847 ;  R.  v,  Cohen,  11   Case,  2  Lewin,  229,  1826. 
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band  was  not  so  near  at  the  time  as  to  sustain  the  presumption.^ 
So,  if  a  woman  receive  stolen  goods  into  her  ho.  se,  knowing  them 
to  be  such,  or  look  them  up  in  her  chest  or  chamber,  her  husband 
not  knowing  thereof;  if  her  husband,  so  soon  as  he  knows  the  fact, 
forsake  his  house  and  her  company,  and  make  his  abode  elsewhere, 
he  is  not  to  be  charged  for  her  offence  ^  though  the  law  otherwise 
will  impute  the  fault  to  him,  and  not  to  her.'    And  ordinarily  the 

*  People  V.  Sellers,  77  N.  Y.  411,  5th  ed.    See,  too,  R.  w.  Torpey,  12  Cox 

1879,  citing  R.  v.  Buncombe,  1  Cox  C.  C.  C.  45,  1872.    As  to  uttering,  see  R. 

C.  183,  1845.  V,  Price,  8  0.  A;  P.  19, 1837.    As  to 

'  Dalt.  c.  157.  false  swearing,  R.  v,  Dicks,  1  Russ.  Cr. 

Sir.  J.  F.  Stephen  (Dig.  Crim.  Law,  34,  4th  ed." 

art.  80)  summarizes  the  law  as  fol-  In  People  v.  Sellers,  77  N.  Y.  411, 

lows :  1879,  it  is  held  that  if  a  wife  steals  of 

"  If  a  married  woman  commita  a  her  own  will,  or  by  the  bare  command 

theft,  or  receives  stolen  goods,  know-  or  procurement  of  her  husband,  she  is 

ing  them  to  be  stolen,  in  the  presence  not  excused,  citing  R.  v.  Buncombe,  1 

of  her  husband,  she  is  presumed  to  Cox  C.  C.  183,  1845 ;.  R.  v,  Hughes,  1 

have  acted  under  his  coercion,  and  Russ.  on  Cr.  *22  (41).  And  that,  as  in 

such  coercion  excuses  her  act ;  but  the  case  before  the  Court,  the  alleged 

this  presumption  may  be  rebutted  if  husband  was  two  hundred  feet  or  more 

the  circumstances  of  the  case  show  away  from  the  prisoner  at  the  time  of 

that,  in  point  of  fact,  she  was  not  the  larceny,  it  was  not  error  for  the 

coerced.  trial  court  to  call  the  attention  of  the 

''  It  is  uncertain  how  far  this  prin-  jury  to  the  fiEu;t,  and  to  charge  that  it 

ciple  applies  to  felonies  in  general.  was  for  them  to  say  whether  it  did  not 

"  It  does  not  apply  to  high  treason  rebut  the  presumption  of  coercion,  and 

or  murder.  whether  she  was  in  his  presence. 

"It  probably  does  not  apply  to  rob-  Where  a  husband  and  wife  were 

bery.  convicted  jointly  of  receiving  stolen 

"  It  applies  to  uttering  counterfeit  goods,  it  was  holden  that  the  convic- 

coin.  tion  of  the  wife  could  not  be  supported, 

"  It  seems  to  apply  to  misdemeanors  though  she  had  been  more  active  than 

generally.''  her  husband,  because  it  had  not  been 

In  a  note  it  is  said :  "As  to  high  left  to  the  jury  to  say  whether  she  re- 
treason,  murder,  and  robbery,  see  1  ceived  the  goods  in  the  absence  of  her 
Hale  P.  C.  45 ;  Dalton.  c.  157 ;  1  husband.  R.  v.  Archer,  1  Mood.  148, 
Hawk.  P.  C.  4;  R.  v.  *  Buncombe,  1  1854.  A  married  woman  who  swore 
Cox  C.  C.  183,  1845;  but  as  to  rob-  falsely  that  she  was  next  of  kin  to  a 
bery,  see  Mr.  Carrington's  argument  person  dying  intestate,  and  so  procured 
in  R.  V,  Cruse,  8  C.  &  P.  556,  1838.  administration  to  the  effects,  was  held 
In  R.  V,  Torpey,  the  present  recorder  responsible  for  the  offence,  though  her 
of  London,  held  that  the  doctrine  ap-  husband  was  with  her  when  she  took 
plied  to  robbery.  12  Cox  C.  C.  45,  the  oath.  R.  v.  Dicks,  1  Russ.  Cr.  34 
1872.  As  to  misdemeanors  in  general,  (4th  ed.).  So,  where  a  husband  de- 
see  note  to  R.  v.  Price,  8  C.  &  P,  20,  livered  a  threatening  letter  ignorantly, 
1837 ;  and  1  Russ.  Cr.  p.  145,  note  (b)  as  the  agent  of  the  wife,  she  alone  was 
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presamption  works  as  much  against  the  husband  as  it  does  in  favor 
of  the  wife.* 

§  80.  When  the  offence  is  one  which,  from  the  nature  of  things, 
is  impotable  to  the  husband,  the  presumption  of  his  ex- 
clusive agency  is  peculiarly  strong.     Hence,  ^feme  covert^  fences  dis- 
on  whose  premises  her  husband  has  erected  a  nuisance,  impuubie 
cannot  be  punished  criminally  for  its  existence.'    But  the  J^^^'^e  is 
husband  and  wife  together  may  be  indicted  for  forcible  primarily 
entry  and  detainer,  though  in  such  case  the  wife's  pun- 
ishment will  be  nominal ;'  and  it  is  said  that  a  married  woman, 
by  her  own  act  (but  not  in  respect  to  what  is  done  by  others  at  her 
command,  because  all  such  commands  of  hers  are  void),  may  com- 
mit and  hence  be  indictable  for  the  same  offence.     In  such  case  the 
fine,  set  upon  the  wife,  shall  not  be  levied  upon  the  husband ;  for 
the  husband  is  to  be  charged  for  the  act  or  default  of  the  wife  only 
when  he  is  made  a  party  to  the  action,  and  judgment  is  rendered 
against  him  and  his  wife.^ 

When  the  injury  comes  from  a  breach  of  duty  exclusively  im- 
posed on  a  husband,  e.  ^.,  providing  food  to  an  apprentice,  the 
wife,  being  merely  the  servant  of  the  husband,  she  will  not  be 
answerable  for  the  consequences  of  his  breach  of  duty,  however 
fisttal,  though  she  may  be  privy  to  his  conduct.* 

§  81.  A  wife  living  apart  from  her  husband  may  be  indicted 
alone,  and  punished  for  keeping  a  disorderly  house,  or  house  of 
ill-fame;^  nor  is  it  any  defence  that  the  husband  was  business 
manager  of  the  house.^     So  she  may  be  indicted  together  with  her 

held  to  be  punishable.    R..  v.  Ham-  '  State  v,  Harvey,    3   N.    H.    66, 

mond,  1  Leach,  499,  (3d  ed.)  1810.  1826. 

A  married  woman  who,  in  the  ab-  *  Dalt.  c.  126 ;  Hussey's  Case,  6  Ck>. 

sence  of  her  husband,  sells  liquor  ille-  Rep.  129;  Foster's  Case,  11  Co.  Rep. 

gaily,  is  responsible,  unless  she  prove  107  ;  Bum's  Justice,  (29th   ed.)  tit. 

that  she  did  so  under  his  command  or  Wife. 

influence.    Com.  v.  Murphy,  2  Gray,  *  R.  v.  Squire,  infra^  J  83,  Stafford 

510, 1854;  Com.  v,  Butler,  1  Allen,  4,  Lent  Assizes,   1799;  Burn's  Justice, 

1860.    See  Com.  v,  Welch,  97  Mass.  (29th  ed.)  tit.  Wife.    See  1  Russ.  on 

593,  1867.    Infra,  «  81,  1609.    The  Cr.  490-1. 

husband's   declarations    to    a    third  *  R.  v.  Dixon,  10  Mod.  335 ;  Com.  v. 

party,  that  the  wife  acted  under  co-  Lewis,  1  Mete.  151,  1841 ;  State  v. 

ercion,  are  inadmissible,  being  hear-  Collins,  1  McC.  355,  1821;  State  v. 

say.  Edwards  v.  State,  27  Ark.  493, 1873.  Bentz,  11  Mo.  27, 1847.    Infra,  {J  1455, 

'  State  v.  Boyle,  13  R.  I.  537, 1882.  1509. 

'  Jn/ra,  {{ 1422  e^  ««9.  /  see  People  V.  '^  Com.  v,  Cheney,  114  Mass.  281, 

Townsend,  8  Hill,  (N.  Y.)  479, 1842.  1875. 
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husband^  and  punished  with  him^  for  the  same  offenoe;  for  the 
malfeasance  relates  to  the  government  of  the  house^  in 
fences  die-  which  the  wife  has  a  principal  share,  and  constitutes  an 
imputoble  offenoe  which  may  generally  be  presumed  to  be  managed 
ifl  primal*  by  the  intrigues  of  her  sex.^  She  may  be  indicted  for 
riiy  indict-  keeping  a  gaming-house,^  and  when,  in  the  absence  of 
her  husband,  though  in  the  house  where  they  live  and 
trade  together,  she  sells  intoxicating  liquors  under  such  circum- 
stances as  would,  but  for  her  coverture,  prove  her  to  be  a  common 
seller,  she  may  be  indicted  as  such,  unless  it  appears  that  she  acted 
by  his  command  or  under  his  coercion  or  influence.* 

As  has  been  already  incidentally  noticed,  the  "  married  women's^* 
acts,  conferring  particular  business  privileges  on  married  women,  do 
not  change  the  common  law  rules  of  marital  criminal  responsibility.* 
Hence  the  husband  is  indictable  for  the  wife's  act  in  the  ill^al  sale 
of  liquor  in  their  common  domicil.* 

§  82.  It  has  been  held  that  in  cases  of  conspiracy  and  riot  it 
In  riot  and  ^'^^^  ^^*  suflBce  to  join  the  husband  and  wife  alone;  and 
oonspiracy  if  all  the  parties  named,  except  the  husband  and  wife, 
othenbe-  be  acquitted,  judgment  against  the  latter  will  be  ar- 
band  wttd  rested.^  But  if  an  overt  act  be  performed  by  the  wife 
^ife-  apart  from   her   husband,  in  execution  of  a  conspiracy 

concerted  by  her,  or  concerning  matters  distinctively  belonging  to 
her  sex,  it  may  be  questioned  whether  in  such  case  she  is  not  an 
independent  person. 

§  83.  The  better  opinion  is,  that  in  cases  where  a  married  woman 
Distinctive  incites  her  husband  to  a  felony,  she  is  an  accessary  before 
toac^-  the  fact;^  but  she  cannot  be  treated  as  an  accessary  after 
saries.  the  fact  for  receiving  her  husband,  knowing  that  he  has 
committed  a  felony  ;*  nor  for  receiving  goods  feloniously  stolen  by 
him;*  nor  for  concealing  a  felony  jointly  with  her  husband.^^     As 

^  1  Hawk.  c.  1, 8. 12 ;  State  v,  Bentz,  *  1  Hawk.  c.  72,  s.  8 ;  disapproved, 

11  Mo.  27,  1847.    Supra,  J  76.  however,  in  Casper  v.  State,  47  Wis. 

*  R.  V,  Dixon,  10  Mod.  335.  535,  1879.    Infra,  J  1392 ;  Whart.  PI. 
»  Com.  V,  Murphy,  2  Gray,  510, 1854.  &  Pr.  §?  305,  755. 

Supra,  §  79.  M  Hale,  516 ;  2  Hawk.  c.  29,  s.  34. 

*  Com.  V.  Wood,  97  Mass.  225, 1867 ;  «  1  Hale,  47 ;  R.  v.  Manning,  2  C.  & 
Com.  V.  Gannon,  97  Ibid.  547,  1867 ;   K.  887,  888, 1849. 

Com.  V.  Welch,  Ibid.  593, 1867 ;  Com.  v.  •  R.  v.  Brooks,  14  Eng.  Law  &  Eq. 

Barry,  115  Ibid.  146, 1874.  See  Nolan  530 ;  Dears.  C.  C.  184 ;  6  Cox  C.  C, 

V.  Traber,  49  Md.  460, 1878.    Supra,  148,  1854. 

i  78;  infra,  i  1609.  »°  Ibid. ;  1  Hawk.  c.  1,  s.  10. 

*  Infra,  §  1609. 
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we  have  seen,  she  will  not  be  answerable  for  her  husband's  breach 
of  duty,  however  fatal,  though  she  may  be  privy  to  his  misconduct, 
if  no  duty  be  cast  upon  her,  and  she  be  merely  passive.*  A  hus- 
band can  be  convicted  of  knowingly  receiving  goods  stolen  by  his 
wife,*  but  not  of  receiving  goods  which  she  had  previously  received 
without  his  cognizance,  and  passed  to  him.' 

IV.   IGNORANT  PERSONS. 

§  84.  If  ignorance  of  a  law  were  a  defence  to  a  prosecution  for 
breaking  such  law,  there  is  no  law  of  which  a  villain  j 


rnorance 


would  not  be  scrupulously  ignorant.     The  more  brutal,  ^  i*^  "° 
in  this   view,  a   man   becomes,  the   more   irresponsible  an  indict- 
would  he  be  in  the  eye  of  the  law,  and  the  worst  classes  "ohttion  * 
of  society  would  be  the  most  privileged.     No  penal  law  ^^  ^*'^* 
ooxald  be  enforced,  because  there  is  no  penal  law  a  knowlege  of 
which,  by  a  due  degree  of  self-stupefaction,  could  not  be  precluded. 
As,  however,  it  is  a  postulate  of  penal  laws  that  they  should  be 
obeyed,  it  is  a  condition  of  those  laws  that  ignorance  of  them  should 
be  no  defence  to  an  indictment  for  their  violation.* 

>  B.  V,  Squire,  1  Russ.  80,  678  (3d  v.  State,  36  N.  J.  L.  126. 1876 ;  Gnim- 

ed.) ;  Jerv.  Arch.  (9th  ed.)  17.    Supra,  bine  v.  State,  60  Md.  866, 1882 ;  Wine- 

i  80.  hart  v.  State,  6  Ind.  30, 1866 ;  State  t;. 

*  See  infra,  i  992 ;  R.  v.  M' Athey,  L.  Boyett,  10  Ired.  886,  1860 ;   State  v. 
*  C.  260;  9  Cox  C.  C.  261,  1863.  Bryson,  81  N.  C.  696, 1879 ;  Schuster 

'  R.  V.  Dring,  7  Cox  C.  C.  382 ;  v.  State,  48  Ala.  199, 1872 ;  Hoover  v. 

Dears.  &  B.  329,  1867.    Infra,  i  992.  State,  69  Ala.  57,  1878;  Walker  v. 

*  See  Whart.  on  Neg.  {  411,  where  State,  2  Swan,  287, 1862 ;  Whitton  v. 
this  question  is  fully  discussed ;  Whart  State,  37  Miss.  379, 1863.    See  Brent 

^  Or.  Ev.  i  717,  as  to  presumption  of  v.  State,  43  Ala.  297, 1870,  to  the  effect 
knowledge  of  law.  For  rulings  to  this  that  the  presumption  of  knowledge  of 
effect  in  criminal  cases,  see  B.  v.  Price,  law  does  not  extend  to  ftiture  con- 
8  Per.  &  D.  421;  11  Ad.  &E.  727, 1840;  tingent  interpretations  of  statutes. 
R.  V.  Esop,  7  C.  &  P.  466,  1836 ;  B.  v.  That  ignorance  of  law  is  no  defence  to 
Good,  1  C.  &  K.  186,  1813 ;  B.  v,  an  indictment  for  misconduct  in  office, 
Hoatson,  2  C.  &  K.  777,  1847;  The  or  usurpation  of  office,  see  in/ra,  ?  1582. 
Ann,  1  Gallis.  62, 1814 ;  U.  S.  v.  An-  Wayman  v.  Com.,  14  Bush,  467, 1877 ; 
thony,  11  Blatch.  200, 1873 ;  U.  S.  v.  and  as  to  illegal  voting,  iiifra,  ?  1836. 
Learned,  11  Int.  Bev.  149;  State  t;.  As  to  conscientiousness  as  a  defence, 
Goodenow,  66  Me.  30, 1876 ;  Com.  v,  see  infra,  H  336, 1716 ;  that  a  foreigner 
Bagley,  7  Pick.  279,  1828 ;  Com.  v.  cannot  set  up  this  defence,  see  B.  v, 
Elwell,  2  Mete.  190,  1841 ;  Com.  v.  Barronet,  Dears.  61 ;  B.  v,  Esop,  7  C. 
Goodman,  97  Mass.  117,  1867 ;  Com.  &  P.  466,  1836 ;  Cambioso  v.  Maffett, 
V.  Emmons,  98  Mass.  6, 1868 ;  People  2  Wash.  C.  C.  98, 1809.  But  that  such 
V.  Powell,  68  N.  Y.  88, 1876 ;  Cutter  defence  may  be  set  up  in  mitigation 
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It  is  no  defence  to  an  indictment  for  a  crime  that  it  was  the  cua- 
tom  of  the  country  to  do  the  act  that  constituted  the  crime.^ 

of  punishment^  see  R.  v,  Lynn,  2  T.  B.  The  later  doctrine  is  thus  stated  by 

733 ;  2  Leach,  560.  Boehmer,  as  cited  by  Geib  (Lehrbuch, 

Belief  in  the  unconstitutionality  of  etc.,  {  71) : 
a  law ;  belief  in  its  violation  of  higher  "  luris  ignorantia  contra  delicta  legi- 
law ;  belief  in  its  conflict  with  consci-  bus  communibus  comprehensa  vix  al- 
entious  duty,  will  be  no  defence  to  an  legari  potest^  turn  quod  talia  ex  recta 
indictment  for  disobedience  to  such  ratione  iam  innotescant.  .  .  .  Fa- 
law.  U.  S.  V.  Reynolds,  98  U.  S.  145,  cilius  eius  ratio  habetur  circa  delicta 
1878.  And  even  a  conscientious  be-  solis  legibus  positivis  particularibus 
lief  that  an  act  is  right  (e,  g,,  labor  by  determinata,  quia  harum  ignorantia 
a  Jew  on  Sunday  in  contravention  of  execusatior,  nee  tantopere  culposa  est, 
the  Sunday  laws)  will  not  prevent  praeterea  his  saepe  prohibetur,  de  quo 
such  act  from  being  indictable  when  ne  somniando  quidem  quia  cogitavit." 
made  so  by  the  State.  Com.  v.  Has,  Of  the  rule  in  the  text  a  marked 
122  Mass.  40,  1877 ;  Specht  v.  Com.,  illustration  is  to  be  found  in  a  case 
8  Pa.  312,  1848 ;  though  see  contra,  decided  by  Judge  Hunt,  of  the  United 
Cincinnati  v.  Bice,  15  Ohio,  225,  1846.  States  Supreme  Court,  at  Canandaigua, 
Ir^ra,  1 1431.  New  York,  in  June,  1873.    The  de- 

In  this  respect  the  Boman  common  fendant,  Susan  B.  Anthony,  was  in- 
law is  more  tender  than  the  English,  dieted  for  illegally  voting  for  repre- 
When  an  offence  is  such  jure  gentium,  sentative  to  Congress,  in  November, 
then  all  persons  are  expected  to  have  1872.  In  defence  she  put  in  evidence 
notice  that  it  is  prohibited,  and  are  the  opinion  given  to  her  by  learned 
liable  to  punishment  for  its  commis-  counsel  to  the  effect  that  she  was  so 
sion.  But  it  is  otherwise,  by  the  Bo-  entitled  to  vote.  Judge  Hunt,  how- 
man  law,  when  a  government  makes  ever,  in  his  charge  to  the  jury,  after 
an  act,  in  itself  innocent,  penal.  In  discussing  the  question  on  its  general 
this  case  ignorantia  et  error  juris  is  a  relations,  said :  "  The  principle  is  the 
defence,  unless  there  be  notice  either  same  in  the  caBC  before  us,  and  in  all 
express  or  implied.  See  Savigny,  Sys-  criminal  cases.  The  precise  question 
tem,  iii.  pp.  Ill,  326.  Indeed,  there  has  been  several  times  decided,  viz.: 
were  certain  conditions  in  which  igno-  that  one  illegally  voting  was  bound 
rantia  legia  is  charitably  assumed,  and  was  assumed  to  know  the  law. 
Thus,  for  instance,  the  female  sex :  (To  this  is  cited  Hamilton  v.  People, 

"  D.  de  L.  Corn,  de  fals.  (48.  10.)  57  Barbour,  625, 1867 ;  State  v.  Boyett, 

L.  38.  ?  2.  D.  ad  L.  lul.  de  adulter.  10  Ired.  336,  1850 ;  State  v.  Hart,  6 

(48.  5.)     So  of  infancy:  L.  38.  i  4.  Jones,  (N.  C.)  389,  1858;  McGuire  v. 

D.  eod.    So  of  rusticity:  L.  7.  J  4.  D.  State,  7  Humph.  54,  1846.    And  see 

de  iurisdict.  (2. 1.)  L.  3.  i  22.  D.  de  SC.  Com.  v.  Bradford,  9  Mete.  268, 1844.) 

Silan.  (29.  5.)    So  of  military  service:  No  system  of  criminal  jurisprudence 

L.  5.  C.  de  his  qui  sibi  adscrib.  (9.  can  be  sustained  upon  any  other  prin- 

23.)''  ciple.    Assuming  that  Miss  Anthony 

■ 

1  Bankers  v.  State,  4  Ind.  114, 1853 ;  Penn.  v.  Lewis,  Add.  279, 1796 ;  U.  S. 

V.  Beynolds,  ui  mpra,  1878.    See  State  v.  Burnham,  56  Vt  445,  1882. 
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§  85.  A  distinction^  however,  is  to  be  noticed  in  respect  to  cases 
in  which  the  gra/oamen  is  negligent  ignorance  of  law. 
A  public  officer,  or  a  lawyer,  for  instance,  is   charged  dictmenta 
with    such    negligent    ignorance,    producing    injury   to  genoem* 
another.     In  such  case  he  is  bound  to  show  that  he  had  fPP'*^ 

tion  of 

the  knowledge  of  the  law  usual  with  good  specialists  of  Uw,  non- 
his  class.     On  the  other  hand,  if  I  throw  business  into  not 
the  hands  of  an  agent  not  confessing  to  be  a  specialist  in  ^ith^fgnjj 
the  law,  he  is  not  liable  to  me  for  negligence  in   not  ranee  of 
possessing  knowledge  that  he  did  not  pretend  to ;  in  other 
words,  he  is  not  chargeable  with  culpa  levis.     I  may  prove  that  he 
entered  into  the  agency  without  such  knowledge ;  yet  this  will  not 
be  enough  to  sustain  a  verdict  against  him.     He  will  be  only  liable 

belicTed  she  had  a  right  to  vote,  that  court.  TJ.  8.  v,  Anthony,  11  Blatch. 
fact  oonatitutes  no  defence  if  in  truth  200, 1873  ;  U.  S.  v,  Taintor,  11  Blatch. 
she  had  not  the  right.  She  volantarily  374, 1873,  See  this  case  criticised,  2 
gave  a  vote  which  was  illegal,  and  thus  Green's  C.  R.  218,  244,  276, 689 ;  U.  S. 
is  subject  to  the  penalty  of  the  law."  v,  Taylor,  3  McCreary,  505, 1881.  In 
The  defendant  was  convicted,  and  State  v,  Groodenow,  65  Me.  30,  1874, 
shortly  afterward  the  inspectors  of  it  was  held  no  defence  to  an  indict- 
election»  who  registered  the  name  and  ment  for  adultery  that  the  defendants 
received  the  votes  of  Miss  Anthony  and  believed  that  the  female  defendant, 
her  co-defendants,  were  placed  on  trial,  her  husband  having  married  again. 
The  proof  on  the  part  of  the  prosecu-  could  lawfully  marry,  and  that  they 
tion  was  similar  to  that  in  the  case  of  were  so  advised  by  the  magistrate  who 
Miss  Anthony.  The  defence  proved  married  them,  they  relying  upon  the 
the  good  faith  of  the  parties  accused  in  opinion  of  the  magistrate  in  good 
receiving  the  votes,  and  rested.  The  faith.  See  R  v.  Lucy,  C.  &  M.  511, 
defendants'  counsel  asked  the  court  1842;  State  v,  Welsh,  21  Minn.  22, 
to  charge  the  jury,  that  if  the  jury  1875 ;  Minor  v,  Happersett,  53  Mo. 
believed  that  the  defendants  acted  58,  1873.  Infra,  J  1836.  In  Hoover 
honestly  and  according  to  their  best  v.  State,  59  Ala.  57, 1878,  it  was  held 
judgment,  and  had  only  erred  in  judg-  that  it  was  not  admissible  for  the  de- 
ment, they  should  be  acquitted.  This  fendant,  on  an  indictment  for  mis- 
the  court  refused.  Judge  Hunt  then  cegenation,  to  prove  that  he  was  ad- 
announced  his  decision,  overruling  the  vised  that  the  act  was  lawful,  there 
defence,  and  stated  that  instead  of  being  at  the  time  an  express  decision 
ordering  a  verdict  of  guilty,  as  he  did  of  the  Supreme  Court  to  that  eflfect. 
in  the  case  of  Miss  Anthony,  he  would  In  The  Ann,  1  Gall.  62,  1814,  it  was 
submit  the  case  to  the  jury,  with  the  held  that  ignorance  of  an  embargo 
instructions  that  there  was  no  justifi-  law  was  no  defence  to  an  indictment 
cation  for  the  act  of  the  defendants,  for  violation  of  its  prohibition,  though 
and  that  in  effect  they  were  all  guilty,  it  was  impossible  for  the  defendant  to 
A  verdict  of  guilty  was  subsequently  have  known  of  the  law. 
rendered,  which  was  sustained  by  the 
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in  this  respect  for  gross  negligence,  or  culpa  lata,  which  consists  in 
not  knowing  what  every  one  ought  to  know.  But  if  I  employ  him 
as  an  expert  in  law,  then  he  is  negligent  if  he  enters  upon  the  em- 
ployment without  due  knowledge,  and  consequently  is  chargeable 
not  only  with  euUpa  lata,  but,  in  addition  to  this,  with  culpa  levis,  or 
with  negligence  as  a  specialist.^  At  the  same  time  it  is  essential  to 
remember  that  the  knowledge  required  of  a  specialist  is  not  perfect 
knowledge — for  if  this  were  exacted  no  specialist  could  escape  the 
imputation  of  negligence — but  stich  knowledge  as  specialists  of  the 
doss  in  question  are,  under  the  particular  circumstances,  a^scustomed 
to  possess} 

A  magistrate  may  set  up  bond  fide  non-negligent  mistake  of  the 
law  to  an  indictment  for  negligence;'  though  it  is  otherwise  when 
such  mistake  is  negligent/ 

§  85  a.  Cases,  also,  may  occur  in  which  evil  intent  is  a  condition 
precedent  to  conviction,  but  in  which  a  mistake  of  law,  if  Mistake 
proved,  would  negative   such   evil   intent.     Here   it  is  *^^.**?f,**i" 

^       ^     I  °  ^  missibleto 

admissible  to  prove  such  mistake  of  law.*     Thus  in  lar-  negative 
ceny  it  is  admissible  to  prove  that  the  defendant  took  the  intent. 

1  See  Whart.  on  Neg.  JJ  26,  418,  *  R.  v.  Stukely,  12  Mod.  493.  Infra, 

510,  520,  749;  Miller  v.  Proctor,  20  J  1576. 

Ohio  St.  442,  1870 ;  and  see  Whart.  *  See  R.  v.  Langford,  C.  &  M.  602, 

on  Cr.  Ev.  J  724.  1842 ;  Cutter  v.  State,  36  N.  J.  L.  125, 

»  See  Whart.  on  Neg.  H  52,  744-9,  1875 ;  Dye  v.  Com.,  7  Gratt  662, 1851 ; 

and  Montriou  v,  JeflTrys,  2  C.  &  P.  113,  Whart.  on  Cent,  f  198 ;  Whart.  Cr. 

1825,  where  Abbott,  C.  J.,  declared  Ev.  ?  724;  1  Steph.  Hiat  Crim.  Law, 

that  neither  attorney,  nor  counsel,  nor  114,  citing  Bums  v.  Newell,  L.  R.  5 

judge  is  expected  to  know  all  the  law,  Q.  B.  D.  454, 1879.    "  The  fact  that 

nor  to  be  liable    for   mistakes    into  an  offender  is  ignorant  of  the  law  is 

which  cautious  men  may  £el11.    See,  in  no  case  an  excuse  for  his  offence, 

also,  R.  V,  Mayor,  etc.,  L.  R.  3  Q.  B.  but  it  may  be  relevant  to  the  ques- 

629,  1878.  tion  whether  an  act  which  would  be 

'  R.  V,  Jackson,  1  T.  R.  653 ;  'R.v.  a  crime  if  accompanied  by  a  certain 

Fielding,  2  Burr.  719 ;  Linford  v,  Fitz^  intention  or  other  state  of  mind,  and 

roy,  13  Q.  B.  240,  1849;  People  v.  not   otherwise,  was    in   fact  accom- 

Powell,  63  N.  Y.  88,  1875;  State  v.  panied  by  that  intention  or  state  of 

Porter,  4  Harring.  556, 1846 ;  State  v.  mind  or  not"    Stephen's    Dig.    Cr. 

Powers,  75  N.  C.  281, 1876 ;  State  v.  Law,  art.  33,  citing  Barronet's  Case,  1 

Gardner,  5  Nev.  377, 1869.    See  Com.  E.  &  B.  1,  1852,  where  it  was  held 

V,  Shed,  1  Mass.  227, 1806 ;  People  v,  that  if  A.,  a  foreigner,  unacquainted 

Coon,  15  Wend.  277,  1836;  State  v,  with  the  law  of  England,  kills  B.,  in  a 

Cutter,  36  N.  J.  L.  (7  Vroom)  125,  duel  in  England,  A.'s  act  is  murder, 

1875;  Jacobs  v.  Com.,  2  Leigh,  709,  although  he  may  have  supposed  it  to  be 

1830;  State  v.  Gardner,  2    Mo.  22,  lawful.    Sir  J.  F.  Stephen  adds  the 

1834.  following  illustration  :    A.,  a  poacher, 
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goods  under  a  claim  of  right,  however  erroneous;^  in  malicious 
mischief,  that  the  act  was  believed  to  be  the  exercise  of  a  legal 
right  ;^  in  assault,  that  he  committed  an  assault  under  a  mis- 
taken conviction  of  his  legal  rights  f  in  perjury,  that  the  alleged 
peijury  was  under  bond  fide  and  intelligent  advice  of  counsel  ;*  in 
misconduct  in  oi&ce,  that  the  alleged  misconduct  was  under  ad- 
vice of  counsel  on  a  debatable  question  of  law  ;*  or  under  a  bond 
fide  non-n^ligent  misconception  of  power.*  If,  however,  the 
ignorance  is  the  result  of  negligence,  then  the  defendant  may  be 
indicted  for  the  n^ligence.  And  when  the  question  does  not 
depend  exclusively  on  intent,  it  is  no  defence  that  the  act  charged 
as  a  crime  was  committed  under  the  advice  of  counsel  that  it  was 
lawfiilJ  But  when  the  question  is  one  of  intent,  such  proof  is 
admissible  though  it  must  be  proved  that  the  defendant 

J  .^  a  And  80  of 

acted  on  it.^  mistakes 

§  85  6.  When  the  question  is  whether  a  particular  fact  gum"pUon 
or  group  of  facts  falls  under  a  particular  rule  of  law,  an  of  facta  in 
error  in  this  respect  is  to  be  regarded  as  an  error  of  fact.* 

§  86.  Publication  is  the  mode  by  which  the  will  of  the  sovereign, 

sets  wires  for  game,  which  are  taken  437,  1878.      See  2  Steph.  Hist.  Grim. 

by    B.,    a   game-keeper,    under    the  Law,  114. 

authority  of  an  act  of  parliament  (6  '  Infra,  {  1072  a. 

Anne,  c.  14,  s.  4),  of  the  existence  of  '  Infra,  J?  466  et  seq, 

which    A.    is  ignorant.    A.  forcibly  *  Infra,  §  1249. 

takes  the  wires  from  B.,  and  is  tried  ^  Infra,  §J  1676,  1682. 

for  robbery.    His  ignorance  of  the  act  •  State  v.  Gardner,  6  Nev.  377,  1869. 

is  relevant  to  the  question  whether  he  See  U.  S.  v.  Railroad  Cars,  1  Abb.  U. 

took  the  wires  under  a  claim  of  right.  S.  196,  1867. 

E.  V.  Hall,  3  C.  &  P.  409, 1828.    In  R  '  U.  S.  v,  Anthony,  11  Blatch.  200, 

V.  Eeed,  Car.  &  Mar.  398.  1841,  Cole-  1873 ;  State  v.  Goodenow,  66  Me.  33, 

ridge,  J.,  said :  "  Ignorance  of  the  law  1874 ;  Com.  v.  Elwell,  2  Mete.   190, 

cannot  excuse  any  person,  but,  at  the  1841 ;  Com.  v.  Groodman,  97  Mass.  117, 

same  time,  when  the  question  is,  with  1867 ;  Com.  v,  Emmons,  98  Mass.  6, 

what  intent  a  person  takes,  we  cannot  1867 ;  Cutter  v.  State,  36  N.  J.  L.  126, 

help  looking  into  his  state  of  mind,  as  1876. 

if  a  person  takes  what  he  believes  to  That  an  opinion  of  an  attorney- 
be  his  own,  it  is  impossible  to  say  he  is  general  is  no  defence,  see  Dodd  t^. 
guilty  of  felony."  On  the  other  hand.  State,  18  Ind.  66,  1862 ;  nor  is  that  of 
in  U.  S.  V,  Reynolds,  98  U.  S.  146, 1878,  a  justice  of  the  peace.  State  v,  Good- 
Waite,  C.  J.,  said :  "  Ignorance  of  a  enow,  66  Me.  30,  1876 ;  Black  v. 
fact  may  sometimes  be  taken  as  a  Ward,  27  Mich.  191,  1873. 
want  of  criminal  intent,  but  not  igno-  ®  Long  v.  People,  60  Mich.  249, 
ranee  of  the  law."  1883 ;  infra,  H  936,  1249. 

^  Infra,  §|  884-9.    So  as  to  mali-  »  Whart  on  Cont.  i  199. 
cious  trespass,  Lossen  v.  State,  62  Ind. 
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« 

as  expressed  through  statute,  is  made  known  to  the  subject.     The 

mere  passage  of  a  statute  is  not  supposed  to  be  a  pub- 

not  oper-     Hcation  until  a  sufficient  period  of  time  has  elapsed  to 

ative  until  enable  the    statute  to  be  made    known  to    the  persons 

publiBhed.  ,  *^ 

affected  by  it.* 
In  many  jurisdictions,  the  custom  is  for  statutes  to  contain 
clauses  specifying  the  time  at  which  they  shall  operate ;  and  in 
some  States  this  is  prescribed  by  constitutional  limitation.  As  a 
rule,  however,  as  is  already  seen,  it  is  no  defence  (within  the  above 
limits)  that  the  statute  under  which  the  trial  takes  place  was  un- 
known to  the  party  indicted.     In  New  York,  it  is  provided  that 

no  act  of  the  legislature  shall  take  effect  until  twenty  days 
or  mietake  after  it  is  passcd,  unless  there  be  a  special  provision  to  the 

of  fact  may    „»>^^a-«-„  j 

be  proved^  contrary.  ... 

to  negative       §  87,  Ignorance  or  mistake  of  fact  is  admissible  for 

intent.  ° 

the  purpose  of  negativing  a  particular  intention.'  Thus 
if  a  man,  supposing  that  he  is  killing  a  thief  in.  his  own  house, 
kill  one  of  his  own  family,  he  will  be  guilty,  not  of  murder, 

'  B.  V.  Bailey,  B.  &  B.  1,  where  a  to  the  actor  simply  as  what  it  in  ap- 

pardon    was    recommended    on   this  pearance  was.    He  is  not  responsible 

ground ;  Bums  v.  Nowell,  L.  B.  5  Q.  for  the  unforeseen  consequences.  And 

B.  D.  454,  1878 ;  Ship  Cotton  Planter,  with  this  accords  the  North  German 

1  Paine,  23,  1831 ;  U.  8.  t;.  14  Pack-  Code,  i  224. 

ages,  Gilpin,  235, 1832 ;  though  see  The       {b)  If  he  acts  on  a  false  hypothesis, 

Ann,  1  Gall.  62,  1814,  cited  supray  i  which,  if  it  were  correct,  would  justify 

84 ;  Heard  v.  Heard,  8  Ga.  380,  1850.  his  act,  this  act  cannot  generally  be 

»  1  B.  S.  244,  i  12;  Barb.  C.  L.  252.  considered  as  a  crime.     For  the  will 

'  See  Dotson  v.  State,  62  Ala.  141,  and  the  deed  do  not  correspond. 
1879.     Besponsibility,    according   to       (c)  If  he  acta  on  a  false  hypothesis, 

Bemer,  Lehrbuch,  {  91,  ceases  when  which,  if  correct,  would    lower    the 

the  will  and  the  object  are  each  pres-  grade  of  his  guilt,  the  act  is  to  be  re- 

ent,  but  where  they  do  not  coalesce,  garded  as  correspondingly  lowered  as 

and  the  connection  between  the  two  to    responsibility.     For  instance,  A. . 

is  prevented.    Error  facti  et  aberratio  shoots  B.,  whom  he  supposes  to  be  a 

delicti.    Under  the  latter  the  follow-  stranger,  but  who  turns  out  to  be  his 

ing  cases  are  to  be  noticed :  father ;    this    is    not    parricide,    but 

(a)  Consequences  which  by  a  suit-  mere  homicide.    So  A.  and  B.  go  out 

able  forecast  could  not  have  been  fore-  together  to  steal ;  but  A.  is  ignorant 

seen  have  no  causal  connection  with  that  B.  is  armed.    A.  is  then  respon- 

the  will  of  the  actor.    Besponsibility  sible  only  as  principal  in  a  simple, 

cannot   attach    to    them.    They  are  as  distinguished  from  an  aggravated 

simply  cams.    Thus  a  slight  bodily  larceny.    To  this  effect  are  the  codes 

injury,   which  in  the  party  injured  of  the  several  German  States.    This 

produces  serious  results  beyond  the  law,  it  will  be  observed,  is  much  more 

range  of  calculation,  will  be  imputed  lenient  than  our  own,  which  makes 
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but  at  the  most,  of  Diligent  homicide;^  Qrif,  under  an  erroneous 
impression  that  the  act  is  necessary  in  Bep'-defence^  he  killed 
the  supposed  aggressor,  the  case  is  not  muh^Ty  but  is  man- 
slaughter or  excusable  homicide.'  So  a  taking'  hy  "mere  accident, 
or  in  a  joke,  or  mistaking  another's  property  fot  ine's  own,  is 
not  larceny;*  nor  is  killing  a  wrong  animal  by  -Thistake  mali- 
cious mischief;*  nor  is  a  false  oath  taken  under  advico'of  counsel, 
in  the  belief  that  the  statement  was  true,  perjury;*  nor'  is  it 
extortion  for  an  officer  to  receive  money  honestly  believ^.  to  be 
due.*  It  has  also  been  held  that  where  an  innocent  mefc^tot 
vessel  so  conducts  herself  as  to  produce  the  l»elief  she  is  piratical;  *a 
vessel  capturing  her  is  not  liable  to  forfeiture.^  A  prosecutio^ia, 
also,  cannot  be  sustained  for  resisting  an  officer  if  it  appear  that 
the  defendant  honestly  supposed  the  officer  to  be  a  private  person.® 
On  the  other  hand,* we  must  remember  that  if  an  unforeseen  conse- 
quence ensue  from  an  act  which  is  in  itself  unlawful,  and  in  its 
original  nature  wrong  or  mischievous,  the  actor  may  be  criminally 
responsible  for  such  consequences,  although  against  the  party's 
wish.*     We  may  therefore  conclude  that  when  a  particular  intent 

conspirators  liable  for  all  their  co-  118, 1816 ;  though  see  U.  S.  v,  Malek 

conspirators'  acts  committed  in  pur-  Adhel,  2  How.  210,  1844;  U.  S.  v. 

suit  of  the  common  design.  Packages  of  Linen,  1  Paine,  129, 1881, 

*  Supra^  J  88 ;  infra^  JJ  467,  495 ;  1  where  forfeiture  was  held  not  to  be 
Hale,  42,  43 ;  4  Bl.  Com.  27 ;  B..  t?.  dependent  on  the  state  of  mind  of 
Levett,  Cro.  Car,  538.    Nullum  crimen  parties  implicated. 

ei/  in  catu.    Cicero,  pro  Plane,  c.  14.  ^  Infra^  J  649 ;  R.  v.  Ricketts,  3 

*  2  Hale,  507.  Infra,  H  467-95.  Camp.  68 ;  Yates  v.  People,  32  N.  Y. 
Bee,  also,  Com.  t;.  Presby,  14  Gray,  65,  509,  1865 ;  Logue  v.  Com.,  38  Pa.  265, 
1859.  1861.     Qmtra,  R.  v.  Forbes,  1 0  Cox  C. 

» See  infra,  |{  884-85,  902.     This  C.  362,  1866.    See  Com.  v.  Kirby,  2 

has  been  held  where  an  ignorant  per-  Cush.  577,  1849 ;  Com.  v,  Cooley,  6 

son,  finding  goods,  honestly  believes  Gray,  350,  1856  ;  People  v.  Muldoon,  2 

that  they  are  his.    R.  v.  Reed,  C.  &  Parker  C.  R.  43, 1855 ;  State  v.  Belk, 

M.  306, 1841 ;  Merry  v.  Green,  7  Mees.  64  N.  C.  10,  1869 ;  Johnson  v.  State, 

&  W.  623.    See  R.  v.  Matthews,  14  26  Tex.  117, 1862.  In  State  v.  McDon- 

Cox  C.  C.  5,  1828.  aid,  7  Mo.  App.  510,  1879,  it  was  held 

*  State  V.  Matthews,  20  Mo.  55,  that  a  conductor  who  fto/wiyWe  ejected 
1854 ;  State  t;.  Graham,  46  Mo.  490,  a  passenger  from  a  car  on  the  ground 
1870.  of  non-payment,  was  not  indictable 

*  U.  S.  V,  Connor,  3  McLean,  573,  for  assault;  and  see  Clow  v,  Wright, 
1849.  Brayt.  118, 1816. 

*  State  V,  Cutter,  36  N.  J.  L.  (7  »  Irfra,  J  120.  U.  S.  v.  Liddle,  2 
Vroom)  125, 1875.    Infra,  i  1576.  Wash.  C.  C.  205, 1810 ;  U.  S.  v.  Ortega, 

'  The  Marianna  Flora,  11  Wheat.  1,  4  Wash.  C.  C.  531, 1825 ;  U.  S.  v.  Ben- 
1826.  See,  also,  Clow  v.  Wright,  Brayt.  ner,  Baldwin,  234, 1855 ;  4  Bl.  Com.  27. 
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is  necessary  to  consMtAjtie'  the  offence  {e.  g,^  in  larceny,  animus  fur- 
randi;  in  murder,  tita}ice)y  then  ignorance  or  mistake  is  evidence  to 
cancel  the  presi^ilpti^n  of  intent,  and  to  work  an  acquittal  either 
total  or  partial;-.  "In  testing  this  ignorance  we  must  take  as  the 
standard  the  tS^endanfa  own  mind.  The  question  is,  how  did  the 
facts  and  l^V,*on  this  matter  of  intent,  appear  to  him-;  not  how  do 
they  appoar*,to  the  jury  or  judge.^  But  the  error  must  be  non- 
negligent.  '  If  there  be  opportunity  to  dispel  it,  and  this  opportu- 
nity 4s  not  used,  the  delusion  is  no  defence.' 

SJJSV  When  a  statute  makes  an  act  indictable,  irrespective  of 

sirf^when    S^^^ty  knowledge,  then  ignorance  of  fact,  no  matter  how 

\«cierfteri8     sincere,   is  no   defence.*      Thus,   to   an   indictment   for 

/.ignorance'  bigamy,  it  is  no  defence   that  the  defendant,  a  woman, 

of  Sct'Ta  *  honestly  believed  (within  the  limit  of  seven  years  from 

no  defence,  j^q  ^ime  he  was  last  heard  from)  that  her  husband  was 

^  As  aathorities  to  the  effect  that  196 ;  Sedg.  Stat.  Law,  2d  ed.  p.  80 ;  E. 
error  of  fact  may  be  proved  to  nega-  v.  Myddleton,  6  T.  R.  739 ;  R.  v.  Jukes, 
tive  evil  intent,  see  Broom's  Leg.  Max.  8  T.  R.  536 ;  U.  S.  v.  Leathers,  6  Saw. 
190 ;  R.  V.  Thurborn,  1  Den.  C.  C.  387,  17,  1879 ;  State  v,  Melville,  11  R.  I. 
1846;  R.  V,  Forbes,  7  C.  &  P.  224,  417, 1877 ;  Gardner «.  People,  62  N.  Y. 
1836;  R.  V,  Allday,  8  C.  &  P.  136,  299, 1874 ;  Halsted  v.  State,  41  N.  J.  L. 
1837;  R.  V,  James,  8  C.  &  P.  131,  662,  1879;  State  v.  Stimson,  24  N.  J. 
1859 ;  R.  V.  Tinkler,  1  F.  &  F,  613,  L.  (4  Zab.)  478, 1853 ;  State  v.  Heck, 
1837 ;  R.  V.  Cohen,  8  Cox  C.  C.  41,  23  Minn.  649, 1876 ;  Farmer  v.  People, 
1858 ;  R.  V.  Sleep,  8  Cox  C.  C.  472,  77  111.  322, 1876 ;  State  v.  King,  86  N. 
1860 ;  R.  V,  Wagstaffe,  10  Cox  C.  C.  C.  603, 1882.  As  maintaining  a  view 
630,  1867 ;  R.  v.  Matthews,  14  Cox  C.  opposite  to  that  in  the  text,  see  article 
C.  6,  1878 ;  R.  v.  Twose,  14  Cox  C.  C.  by  Mr.  Bishop,  4  South.  Law  Rev.,  N. 
327,  1879 ;  U.  S.  v,  Pearce,  2  McLean,  S.  168 ;  and  see,  also,  12  Am.  L.  Reg. 
14,  1848 ;  Com.  v,  Rogers,  7  Mete.  600,  469.  As  to  pleading  of  scienter  in 
1843 ;  Com.  v.  Kirby,  2  Cush.  579,  such  cases,  see  Whart.  Cr.  PI.  &  Pr. 
1849 ;  Marts  v.  State,  26  Ohio  St.  162,   J  164. 

1866 ;  Gregory  v.  State,  Id.  610, 1866 ;  Sir  J.  F.  Stephen  (Dig.  Cr.  Law,  art. 
Steinmeyer  v.  People,  96  111.  383,  34)  states  the  law  as  follows:  "An 
1880  ;  Com.  v.  Stout,  7  B.  Mon.  247,  alleged  offender  is,  in  general,  deemed 
1846 ;  Farbach  v.  State,  24  Ind.  77,  to  have  acted  under  that  state  of  facts 
1865  ;  Stern  v.  State,  63  Ga.  229,  1874;  which  he,  in  good  faith  and  on  reason- 
Grordon  v.  State,  62  Ala.  308,  1876 ;  able  grounds,  believed  to  exist  when 
Carter  v.  State,  66  Ala.  181,  1876  ;  he  did  the  act  alleged  to  be  an  offence ; 
People  V,  Miles,  66  Cal.  207,  1880.  provided  that,  when  an  offence  is  so 
That  the  test  is  the  defendant's  appre-  defined  by  statute  that  the  act  of  the 
hension,  not  that  of  juryj  or  of  third  offender  is  not  a  crime  unless  some  in- 
person,  see  i/i/ra,  §§  488-91.  dependent  fact  coexists  with   it,  the 

*  See  infra,  i  492.  court  must  decide  whether  it  was  the  in- 

'  Whart.  Cr.  Ev.  §  76 ;  1  Stark.  C.  P.   tension  of  the  legislature  thai  the  person 
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dead.^     And  an  indictment  has  been  sustained  in  Massachusetts 
against  a  man  for  mariying  a  woman  who  believed  herself  to  be  a 

domg  the  forbidden  act  should  do  it  at  R.  v.  Turner,  9  Cox  C.  C.  145,  1862 ; 
his  peril,  or  thai  his  ignorance  as  to  the  K.  v.  Horton,  11  Ibid.  670,  1870 ;  but 
existence  of  the  indq)endent  fact,  or  his  these  decisions  were  subsequently 
nUsiaien  belief,  in  good  faith  and  on  oyerruled ;  K.  v.  Gibbons,  12  Cox  C.  C. 
reasonable  grounds,  that  it  did  not  exist,  287, 1874.  Afterward,  in  R.  v,  Moore, 
should  excuse  him/  provided,  also,  that  18  Cox  C.  C.  584, 1877,  Denman,  J., 
voluntary  or  negligent  ignorance  of  consulting  with  Amphlett,  L.  J.,  held 
any  such  fact  is  no  excuse  for  any  that  '' honest  belief"  might  in  some 
such  offence.''  cases  be  a  defence.  But  in  a  still 
Of  the  last  point  he  gives  the  fol-  later  case,  B.  v,  Bennett,  14  Cox  C.  C. 
lowing  illustration:  "A.  abducts  B.,  45, 1877,  where  honest  belief  of  death 
a  girl  under  fifteen  years  of  age,  from  within  the  seven  years  was  set  up, 
her  father's  house,  believing,  in  good  Bramwell,  L.  J.,  said  to  the  jury :  "  I 
fiiith  and  on  reasonable  grounds,  that  cannot,  and  never  do,  recognize  as  a  de- 
B.  is  eighteen  years  of  age.  A.  com-  fence  such  a  ruling  as  my  brother  Mar- 
mits  the  offence  of  abduction,  although  tin  laid  down  in  B.  v.  Turner.  I  shall, 
if  B.  had  been  eighteen  years  of  age  therefore,  follow  K  v.  Gibbons,  nor 
she  would  not  have  been  within  the  will  I  grant  a  case,  but  will  ask  the 
statute."  R.  v.  Prince,  L.  R,  2  C.  C.  jury  to  convict  the  prisoner  on  the 
154;  8.  c.  13  Cox  C.  C.  188, 1877.  evidence  before  them."  The  defend- 
In  R.  V.  Prince,  above  cited,  it  was  ant  was  convicted  and  sentenced  to 
said  by  Blackburn,  J. :  two  years'  penal  servitude. 

"It  seems  to  us  that  the  intention  In  Fitzpatrick  v,  Kelly,  L.  R.  8  Q. 
of  the  legislature  was  to  punish  those  B.  887,  it  is  said  that  the  mens  rea  may 
who  had  connection  with  young  girls,  be  dispensed  with  by  statute,  but  that 
though  with  their  consent,  unless  the  the  intention  so  to  prescribe  should  be 
girl  was  in  fact  old  enough  to  give  a  clearly  and  strongly  expressed, 
valid  consent.  The  man  who  has  con-  Sir  J.  F.  Stephen,  commenting  on 
nection  with  a  child,  relying  on  her  R.  v.  Gibbons,  12  Cox  C.  C.  287, 18T4, 
consent,  does  it  at  his  peril,  if  she  is  says :  "  It  seems  to  me  that  if  the  be- 
below  the  statutory  age."  lief  was  founded  on  positive  evidence 
In  England  we  have  nisi  priue  ml-  the  case  would  be  otherwise.  Suppose, 
ings  by  single  judges  to  the  effect  that  e.  g,,  a  woman  saw  her  husband  fall 
honest  belief  that  the  husband  was  overboard  in  the  middle  of  the  At- 
dead  would  be  a  defence  to  an  indict-  lantic,  and  saw  a  boat  go  out  to  search 
ment   against  the  wife  for  bigamy,  for  him  and  return  without  him  ;  sup- 

*  Com.  V.  Mash,  7  Mete.  472, 1848.  doubtedly  correct  in  a  general  sense ; 

See  Com.  v,  Elwell,  2  Ibid.  190, 1841.  but  the  conclusion  drawn  from  it  in 

"  It  was  urged  in  the  argument,"  this  case  by  no  means  follows.  What- 

said  Shaw,  C.  J.,  in  Com.  v.  Mash,  ever  one  voluntarily  does  he  of  course 

"  that  where  there  is  no  criminal  in-  intends.    If  the  statute  has  made  it 

tent  there  can  be  no  guilt ;  and  if  the  criminal  to  do  any  act  under  particular 

former  husband  was  honestly  believed  circumstances,  the  party  voluntarily 

to  be  dead,  there  could  be  no  criminal  doing  that  act  is  chargeable  with  the 

intent.    The  proposition  stated  is  un-  criminal  intent  of  doing  it." 
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widow,  although  eleven  years  had  elapsed  since  she  had  last  seen  or 
heard  from  her  husband,  whom  she  had  left/  it  being  held  by  the 
court  that  the  statutory  exceptions  do  not  apply  to  the  deserting 
party.  It  has  been  further  held,  that  when  a  guilty  party  in  a 
divorce  suit  marries  again  without  leave  of  court  (this  being  legally 
essential)  during  the  life  of  the  other  party,  and  afterward  obtains 
such  leave,  an  honest  belief  that  the  second  marriage  is  or  has 
become  legal  has  no  effect  in  making  it  so,  and  in  protecting  the 
parties.'  That  the  defendant  honestly  believed  in  the  existence  of 
a  non-existent  divorce  is  also  no  defence.* 

pose  that  she  took  oat  administration  the  other  side  it  has  been  urged  that 
to  his  estate,  heard  nothing  of  him  for  the  maxim  of  the  criminal  law,  that 
five  years,  and  then  married  again ;  before  a  person  can  be  convicted  of  a 
would  she  be  guilty  of  bigamy  if  by  crime  there  must  be  a  '  guilty  mind,' 
some  strange  chance  he  had  escaped  ?  applies  to  this  case.  This  maxim 
Sorely  not.  I  am  informed  this  view  came  into  use  in  early  times,  when 
was  taken  by  Denman,  J,,  and  Am-  the  criminal  law  was  in  an  undefined 
phlett,  J.,  in  a  case  (B.  v,  Moore)  tried  state,  for  the  guidance  of  those  who 
at  Lincoln  Spring  Assizes,  1877.  I  administered  that  law,  and  in  those 
think  the  proviso  in  24  &  25  Vict.  c.  times  the  maxim  may  have  been  of 
100.  s.  57  (art.  257),  ought  clearly  to  general  application.  A  'guilty  mind' 
be  read,  not  as  excluding  the  general  is  a  necessary  element  in  some  crimes, 
common  law  principle  stated  in  this  but  those  crimes  have  now  been  de- 
article,  but  as  supplementing  and  com-  fined,  and  the  maxim  has  been  super- 
pleting  it,  by  providing  that  a  second  seded  in  consequence  of  the  greater 
marriage,  after  seven  years'  ignorance  precision  in  the  definitions  of  crimes, 
as  to  the  life  of  the  first  husband  or  and  now,  the  question  whether  a 
wife,  shall  not  be  criminal,  although  'guilty  mind'  is  necessary  to  consti- 
the  party  so  marrying  has  no  positive  tute  an  ofience  turns  upon  the  words 
reason  to  believe,  and  perhaps  does  of  each  particular  statute.  The  case 
not  believe,  that  the  absent  person  is  of  Beg.  v.  Prince  (ubi  sup.)  shows  that 
dead."  In  the  report  of  the  English  a  guilty  knowledge  is  not  always  neces- 
commissioners  of  1879,  the  rule  in  B.  sary  to  constitute  an  ofience ;  and 
V.  Gibbons  was  adopted,  and  this  was  Beg.  v.  Bishop,  L.  B.  5  Q.  B.  D.  359, 
approved  by  Sir  J,  F.  Stephen.  See  1879,  is  to  the  same  effect"  The 
his  explanation  in  Nineteenth  Century  same  distinction  is  taken  in  Attorn ey- 
for  January,  1880.  As  to  scope  of  Gen.  v,  Lockwood,  9  M.  &  W.  378; 
Texas  statute  in  this  relation,  see  Boberts  v,  Egerton,  L.  B.  9  Q.  B.  494, 
Neeley  v.  State,  8  Tex.  App.  64, 1880.  1875 ;  and  Fitzpatrick  v.  Kelly,  L.  B. 
In  Cundy  v,  Le  Cocq,  51  L.  T.  N.  S.  8  Q.  B.  337, 1872.  And  see  State  v, 
265, 1882;  32  W.  B.  721,  L.  B.  13  Q.  Hopkins,  56  Vt.  250, 1881. 
B.  D.  207,  where  it  was  held  that  igno-  *  Com.  v.  Thompson,  6  Allen,  591, 
ranee  that  the  vendee  was  drunk  is  no  1863;  Com  v,  Thompson,  11  Ibid.  23, 
defence  to  a  charge  for  selling  to  a  1866. 

drunkard    (the  statute    creating  the  '  Thompsons. Thompson,  114 Mass. 

offence    not     containing    the    word  566, 1873.    See  infra,  i  1695. 

"knowingly"),Stephen,  J.,said:  "On  *  State   v.  Goodenow,  65  Me.  80, 
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Numerous  illustratioDS  to  the  same  effect  may  be  drawn  from 
prosecutions  for  invasions  of  the  laws  making  indictable  the  sale  of 
liquors  under  certain  conditions.  It  is  no  defence^  for  instance,  to 
an  indictment  for  keeping  or  selling  adulterated  or  intoxicating 
liquors  that  the  defendant  did  not  believe  them  to  be  intoxicating 
or  adulterated.^  So,  on  an  indictment  for  selling  adulterated  milk^ 
the  defendant  is  not  protected  by  ignorance  of  the  adulteration^  or 
even  by  belief  that  the  milk  was  pure.*  And  the  same  rule  applies 
to  indictments  for  selling  other  deleterious  drinks.' 

In  several  States  selling  intoxicating  liquors  to  minors  is  indict- 
able by  statute,  and  in  such  cases,  also,  arises  the  question,  whether 
the  defendant  knew  that  the  vendee  was  a  minor.  Here,  again^  we 
have  the  rule  before  us  applied,  it  having  been  repeatedly  held  that 
in  cases  in  which  knowledge  is  not  part  of  the  statutory  offence, 
ignorance  in  this  respect,  coupled  even  with  an  honest  belief  that 
the  vendee  was  of  full  age,  is  no  defence;^  and  the  same  rule 
applies  to  all  cases  of  dealing  illegally  with  minors.^ 

It  is  also  no  defence  to  an  indictment  for  selling  to  persons  of 

1875;   Hood  v.    State,  56  Ind.   263,  Ibid.  885,  1875;   Com.   v.  Finnegan 

1877;  Davifl  v.  Com.,  13  Bush.  318,  124  Ibid.  324,  1878;  Barnes  v.  State 

1877.    See,  however,  Squire  v.  State,  19  Conn.  398,  1847 ;  McCutcheon  v 

46  Ind.  458,  1874,  where  it  was  held  People,  69  111.  601,  1873;  Farmer  v 

that  an  honest  belief  by  a  man  that  People,  77  Ibid.  322, 1875 ;  Flynn  v 

hiB  first  wife  had  been  divorced  from  Galesburg,  12   111.  App.  200,  1882 

him  was  a  defence,  when  he  had  made  State  v,  Hartfiel,  24  Wis.  60,  1869 

diligent  inquiries  which  sustained  this  State  v,  Cain,  9  W,  Va.  559,  1876 

view.  Ulrich  v.  Com.,  6  Bush,  400,  1870 

1  Com.  V.  Boynton,  2  Allen,  160,  State  v.  Hause,  71  N.  C.  518,  1874 

1861 ;  Com.  v.  Farren,  9  Allen,  489,  Crampton  v.  State,  37  Ark.  108, 1880 

1864;  Com.  v.  Smith,  103  Mass.  444,  Pounders  v.  State,  37  Ark.  399,  1880 

1869 ;  State  V.  Smith,  10  R.  1. 258, 1872 ;  AlUer,  Stem  v.  State,  53  Ga.  229, 1874 

People  V.  Zeiger,  6  Park.  C.  R.  355,  (though  see  Reich  v.  State,  63  Ga.  616 

1861.   See  R.  v,  Woodrow,  15  M.  &  W.  1879) ;  Adler  v.  State,  55  Ala.  16, 1876 

404.    Infra,  j  1507.     Qmtra,  Farrell  Brown  v.  State,  24  Ind.  113,  1865 

V,  State,  32  Ohio  St.  456, 1877.  Robinius  v.  State,  63  Ind.  235, 1878 

'  Com. ».  Farren,  9  Allen,  489, 1864;  Moore  v.  State,  65  Ind.  382,  1879 

Com.  v.  Waite,  11   Ibid.    264,  1866;  Faulks  z;.  People,  39  Mich.  200,  1878 

State  V,  Smith,  10  R.  I.  258, 1872.  Farbach  v.  State,  24  Ind.  77,  1861 

»  Com.  V.  Boynton,  2  Allen,  160,  Goetz  v.  State,  41  Ibid.   162,   1872. 

1864.    See  Barnes  v.  State,  19  Conn.  The  question  in  the  latter  cases  de- 

898,  1847.  pended  on  the  construction  of  the 

*  Infra,  {  1507 ;    U.  S.  v.  Dodge,  statute. 

Deady,  186, 1866 ;  Com.  v,  Goodman,  97  *  State  v,  Cain,  9  W.  Va.  559,  1876. 

Mass.  117,  1871;  Com.  v.  Emmons,  98  See  Holmes  v.  State,   88  Ind.   145, 

Ibid.  6, 1871 ;  Com.  v.  Lattinville,  120  1882. 
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intemperate  habits  that  the  defendant  did  not  know  that  the  vendee 
was  of  intemperate  habits;^  though  it  is  otherwise  when  the  statute 
makes  the  offence  to  be  selling  to  persons  of  JcTioum  intemperate 
habits,  in  which  case  knowledge  is  an  ingredient  of  the  prosecutor's 
case.' 

Analogous  cases  have  arisen  under  statutes  making  it  indictable 
to  abduct,  seduce,  or  violate  girls  under  a  specific  age.  Here,  also, 
it  is  no  defence  that  the  defendant  mistook  the  girl's  age.'  We 
have  recently  had  a  signal  illustration  of  this  application,  where 
the  rule  was  affirmed  by  the  great  majority  of  the  English  judges. 
The  defendant  was  convicted  under  24  &  26  Vict,  of  unlawfully 
taking  an  unmarried  girl  under  sixteen  years  out  of  her  father's 
possession  and  against  his  will.  It  was  proved  by  the  defendant 
that  he  bond  fide  believed,  and  had  reasonable  grounds  for  believing, 
that  the  girl  at  the  time  of  the  act  was  over  sixteen.  Cockbum, 
C.  J.,  Kelly,  C.  B.,  Bramwell,  Cleasby,  and  Amphlett,  BB. ;  Black- 
burn, Mellon,  Lush,  Grove,  Quain,  Denman,  Archibald,  Field,  and 
Lindley,  JJ.,  held  that  the  defence  was  of  no  avail,  and  that  the 
conviction  was  right.  The  sole  dissentient  was  Brett,  J.*  A  similar 
ruling  is  to  be  found  in  the  Iowa  reports,  it  being  held  in  that  State 
that  knowledge  that  a  child  is  under  ten  years  is  not  necessary  to 
convict  a  defendant  of  the  statutory  offence  of  assaulting  a  child 
under  ten  years.*  And  it  has  been  held  in  England,  by  the  Court 
for  Crown  Cases  Reserved,  that  the  defendant's  belief  that  the 
patients  received  were  not  lunatics  is  no  defence  to  an  indictment 
for  receiving  lunatics  without  license.^     In  Missouri,  also,  it  is  no 

*  State  V.  Heck,  23  Minn.  549, 1877 ;  years,    "  The  crime  does  not  depend 

Farmer  v.  People,  71  111.  322,  1875;  upon  the  knowledge  of  defendant  of 

Humpeler  v.  People,  92  111.  400, 1880 ;  the  fact  that  the  child  was  under  ten 

Dudley   v.  Sautbine,  49   Iowa,  650,  years  of  age,  but  upon  the  fact  itself. 

1878.     Contra,  Crabtree  v.  State,  30  So  the  statute  provides,"    Beck,  J. 

Ohio  St.  382, 1875.  State  v.  Newton,  44  Iowa,  45,  1876, 

'  Smith  V,  State,  55  Ala.  1, 1876.  See  citing  Jamison  v.  Burton,  43  Iowa,  283, 

Crabtree  v.  State,  30  Ohio  St.  382,  1876. 

1875.  *  R.  V,  Prince,  L.  R.  2  C.  C.  154; 

»  R  V.  Booth,  12  Cox  C.  C.  231,  s.  c.  13  Cox  C.  C.  138, 1877. 

1872 ;  R.  V.  Olifier,  10  Ibid.  402, 1866 ;  ^  State  v.  Newton,  44  Iowa,  45, 1876. 

R.  V.  Robbins,  1  C.  &  K.  456,  1844 ;  •  R.  v.  Bishop,  L.  R.  5  Q.  B.  D.  259, 

State  V.  Ruhl,  8  Ohio,  447, 1838 ;  Law-  1880 ;  14  Cox  C.  C.  404 ;  42  L.  T.  N.  S. 

rence  v.  Com.,  30  Gratt  845, 1878.  240,  approved  by  Cooley,  J.,  in  Mich. 

Hence  knowledge  that  a  child  was  1884,Peoplev.Roby,  17Rep.626, 1884. 

under  ten  years  is  not  necessary  to  See  2  Steph.  Hist.  Crim.  Law,  117, 

convict  a  defendant  of  the  statutory  where  the  ruling  in  R.  v.  Bishop  is 

offence  of  assaulting  a  child  under  ten  sustained. 
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defence  to  a  suit  for  marrying  minors  that  the  defendant  believed 
them  to  be  of  ftiU  age.*  Nor  will  the  defendant  be  at  liberty  to 
prove  that  the  minor  appeared  of  full  age.  '^  His  honest  mistake 
in  this  r^ard  will  not  protect  him.  The  law  explicitly  declares 
what  is  required  for  his  protection^  and  unless  he  adopts  the  means 
pointed  out,  he  must  suffer  the  consequences.^'^ 

In  other  lines  of  prosecutions,  under  statutes  making  acts  indict- 
able irrespective  of  intent,  similar  conclusions  have  been  reached. 
Thus,  it  is  no  defence  to  an  indictment  for  betting  at  a  gaming- 
house that  the  defendant  believed  that  the  house  was  licensed  ;^  nor 
to  an  indictment  for  selling  a  calf  under  the  statutory  age,  that  the 
defendant  did  not  know  that  the  calf  was  below  the  limit  ;^  nor  to 
an  indictment  against  a  public  officer  for  illegally  appropriating 
public  money,  that  he  believed  the  appropriation  to  be  legal  and 
right  ;^  nor  to  an  information  against  a  retailer  of  tobacco  for 
having  adulterated  tobacco  in  his  possession,  that  he  believed  it  on 
plausible  grounds  to  be  genuine;*  nor  to  an  indictment  for  carry- 
ing an  illegal  number  of  passengers,  that  the  defendant  did  not 
know  that  there  was  an  excess;^  nor  to  an  indictment  for  selling 
naphtha,  that  the  defendant  did  not  know  that  the  oil  was  naphtha  ;^ 
nor  to  an  indictment  for  illegally  usurping  an  office,  that  the  de- 
fendant honestly  believed  that  he  was  truly  elected  to  the  office  ;• 
nor  to  an  indictment  for  illegally  voting,  that  the  defendant  hon- 
estly believed  that  he  was  duly  qualified  ;*®  nor  to  an  indictment  for 
selling  liquor  on  Sunday,  that  the  sale  was  by  a  clerk  without  the 
defendant's  knowledge  or  consent ;"  nor  to  an  indictment  for  inflict- 

'  Beckham  v.  Nacke,  56  Mo.  546,  see  Duncan  v.  State.  7  Humph.  148, 

1874.  1846;  Ck)m.  v.  Stout,  7  B.  Mon.  247, 

»  State  V.  Griffith,  67  Mo.  287, 1878,  1846.    In  Duncan  v.  State,  and  Com. 

citing  Beckham  v,  Nacke,  56  Mo.  546,  v.  Stoat,  the  indictments  were  under 

1874.  statutes  prohibiting  officers  of  yessels 

•  Shuster  v.  State,  48  Ala.  199, 1872.  from  transporting  "colored  persons" 

*  Com.  V,  Raymond,  97  Mass.  567,  n  which  statutes  the  question  of  color 
1867.  was  left  open. 

*  Halsted  v.  State,  12  Vroom,  552,  •  Com.  v.  Wentworth,  118  Mass.  441, 
1879.  1875;  though  see  Hearne  v.  Garten,  2 

•  R.  V.  Woodrow,  15  M.  &  W.  404 ;  E.  &  E.  66,  1850. 

cited  and  approved  in  U.  S.  v.  Bayaud,  •  In/ray  i  1811.    See  State  v.  Hal- 

15  Rep.  200,  520 ;  s.  c.  16  Fed.  Rep.  lett,   8  Ala.   159,  1845 ;    McGuire  v. 

376,1882;  21  Blatch.  287.  State,  7  Humph.  54,  1846;   State  v, 

'  U.  S.  V.  Thompson,  12  Fed.  Rep.  Hart,  6  Jones,  (N.  C.)  389,  1859. 

245,  1882;  State  v.  Bait.  Steam   Co.,  ^^  In/ray  i  1835. 

13  Md,  181, 1858;  Western  R.  R.  v,  "  People  r.  Roby,  (Mich.)  17  Rep. 

Fulton,  4  Sneed,  589,  1857 ;   though  626,  1884.    Infra,  H  247, 1503. 
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ing  capital  pUDishment  under  a  void  warrant  that  the  officer  hon- 
estly  believed  the  warrant  to  be  valid.^  With  these  rulings  may 
be  classed  the  well-known  common  law  principle,  that  it  is  no 
defence  to  an  indictment  for  a  libel  that  the  defendant  was  ignorant 
of  the  contents  of  the  libel  ;^  or  that  his  motives  were  scientific  or 
philanthropic* 

As  diverging  from  the  line  of  these  cases  just  stated  may  be 
mentioned  a  series  of  rulings  in  Ohio,  Indiana,  and  Texas.  In 
Ohio  the  precedent  was  set  in  a  case  rather  political  than  juridical 
in  its  type.  James  G.  Birney,  conspicuous  in  the  old  anti-slavery 
agitation,  was  indicted,  in  1837,  for  harboring  a  fugitive  slave.* 
The  statute  under  which  the  prosecution  was  instituted  did  not 
make  either  the  scienter  or  the  intent  essential  to  the  offence,  though 
it  might  well  be  argued  that  as  this  was  a  statute  in  derogation  of 
liberty,  and  as  in  a  free  State  no  one  has  a  right  to  view  another 
man  as  other  than  a  free  man,  the  case  was  exceptional,  and  notice 
of  the  enslaved  status  of  the  fugitive  must  be  brought  home  to  the 
defendant  in  order  to  charge  him  with  the  statutory  offence.  Under 
the  pressure  of  this  argument  the  Supreme  Court  held,  that,  to 
make  out  the  case  of  the  prosecution,  it  was  essential  to  prove  that 
the  defendant  knew  that  the  party  harbored  by  him  was  a  fugitive 
slave.  In  a  subsequent  case  this  ruling  was  held  to  establish  the 
general  principle,  that  there  can  be  no  conviction  of  a  criminal 
offence  without  proof  of  guilty  knowledge,  and  hence  of  guilty  in- 
tent.* The  same  view  has  been  taken  in  Indiana,^  Gfeorgia,^  and, 
under  local  statute,  in  Texas.* 

The  function  of  imposing  indictability  on  pernicious  acts  irre- 
spective of  intent  is  one  which  has  been  exercised  by  legislatures, 
not  only  frequently  but  from  necessity.'  It  may  be  indispensable 
to  public  safety  that  storing  of  gunpowder,  or  of  highly  inflammable 

^  Infra,  §401.  Farbach  v.  State,  24  Ibid.  77,  1866; 

*  Curtis  v.  Mussey,  6  Gray,  261, 1866;  Goetz  v.  State,  41  Ibid.  162,  1872; 
People  V,  Wilson,  64  III.  195,  1871.  Robinius  v.  State,  63  Ind.  236, 1878. 
Infra,  J  1 649.  But  see,  as  qualifying  above,  Holmes 

»  R.  V,  Hicklin,  L.  R.  3  Q.  B.  360,  v.  State,  88  Ind.  168, 1882. 

1878.     Ex  parte  Bradlaugh,  3  Q.  B.  D.  '  Stern  v.  State,  63  Ga.  229,  1874. 

609,  1878.    Infra,  JJ  1607,  1664.  •  Watson  v.  State,  13  Tex.  App.  76, 

*  Birney  v.  State,  8  Ohio,  230,  1838.  1883;  Pressler  v.  State,  13  Ibid.  96, 
'  Crabtree  v.  State,  30  Ohio  St.  382,  1883,  which  last  case  was  under  a 

1876 ;  Farrell  v.  State,  32  Ohio  St.  466,  statute  making  it  indictable  to  sell 
1876.  knowingly  to  a  minor. 

*  Brown  v.  State,  24  Ind.  113, 1866;       »  Supra,  {  23  a. 
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oils^  in  exposed  localities  should  be  prohibited ;  and  as  in  such  eases 
the  statutes  could  be  easily  eluded  if  a  scienter  be  requisite  to  con- 
viction,  the  policy  that  requires  the  enactment  of  the  statute  requires 
also  that  the  statute  should  relieve  the  prosecution  from  proving  a 
„cienter.  Sometimes  this  is  done  by  an  express  clause  in  the 
statute,  as  where  a  woman  concealing  the  death  of  a  bastard  child 
was,  by  the  old  statutes,  'deemed"  to  have  been  concerned  in  kill- 
ing it,  and  where  it  is  provided  that  persons  selling  spirituous  liquors 
shall  be  "  deemed ''  common  sellers  of  the  same,  or  that  delivery  of 
such  liquors  shall  be  proof  of  sale,^  or  that  persons  carrying  con- 
cealed weapons  shall  be  presumed  to  carry  them  knowingly.  Such 
provisions  are  constitutional  as  concerning  matters  of  process,'  and 
are  illustrated  by  statutes  prescribing  that  a  person  not  heard  of  for 
a  specific  period  shall  be  presumed  to  be  dead,  and  that  debts  not 
acknowledged  within  a  specific  period  shall  be  presumed  to  be  paid. 
If  this  can  be  done  by  an  express  clause,  it  can  be  done  by  implica- 
tion ;  and  if  so,  where  the  legislature  imposes  a  specific  penalty  on 
a  person  doing  a  particular  thing,  irrespective  of  seientery  it  will  be 
the  duty  of  the  courts  to  enforce  the  prohibition.^  The  question  is 
one  of  policy ;  and  this  may  be  taken  into  consideration  when  the 
legislative  meaning  is  sought.  That  a  man  should  be  convicted  of 
a  malicious  act  without  proof  of  malice,  or  of  a  negligent  act  with- 
out proof  of  negligence,  is,  of  course,  an  enormity  which  no  legis- 
lature could  be  supposed  to  direct.  But  it  is  otherwise  as  to  certain 
mischievous  acts  which  it  may  be  a  sound  policy  to  prohibit  arbi- 
trarily, because  they  imperil  public  safety  (as,  for  example,  the 
selling  of  intoxicating  drinks  and  defective  storing  of  explosive 
compounds),  and  because  to  require  scienter  to  be  proved  would  be 
to  defeat  the  object  of  the  statutes,  since  in  many  cases,  and  those 
the  most  dangerous  of  the  class,  it  would  be  out  of  the  power  of 
the  prosecution  to  prove  scienter  beyond  reasonable  doubt.  The 
l^islature  may  properly  say,  "  In  such  cases  we  presume  scienter  ; 
whoever  deals  with  these  dangerous  agencies  does  so.  at  his  risk.'' 
The  same  reasoning  applies  to  illicit  intercourse  with  young  girls, 
a  case  above  given.  The  act  is  itself  an  invasion  of  good  morals, 
and  if  indulged  in  brings  with  it  its  own  risks.  Even  at  common 
law  ignorance  as  to  aggravating  facts  cannot  be  set  up  as  a  defence, 
as,  on  a  trial  for  burglary,  is  the  case  with  ignorance  that  the  build- 

*  In/ray  J  1528.  *  See  this  point  well  considered  in 

•See  Whart.    on    Cr.  Ev.  i  715;   Halsted  v.  State,  12  Vroom,  340, 1879, 
tupra,  I  31.  with  note  in  1  Crim.  Law  Mag.  840. 

109 


§  89.]  CRIME8.  [book  I. 

ing  entered  was  a  dwelling-house.  A  fortiori  is  this  the  case  when 
a  statute^  on  grounds  of  public  policy,  makes  scienter  irrelevant 
It  is  also  to  be  observed  that  to  declare  that  honest  ignorance  of 
&ct  is  a  defence  would  extend  the  same  privilege,  in  many  cases,  to 
honest  ignorance  of  law.  Ignorance,  for  instance,  that  the  State 
prohibits  by  indictment  dealing  with  minors  is  morally  as  good  a 
defence,  in  cases  where  the  party  dealt  with  has  apparently  reached 
majority,  as  is  ignorance  that  such  party  is  a  minor.  In  both  cases 
the  defendant  is  ignorant  that  he  is  doing  an  illegal  thing.  That 
in  the  former  case  it  is  conceded  that  such  ignorance  is  no  defence 
shows  that  honest  belief  that  an  illegal  act  is  legal  is  no  necessary 
ground  for  acquittal.  We  cannot,  therefore,  lay  down  the  rule  that 
ignorance  of  inculpatory  facts  shall  always  be  a  defence,  without 
extending  the  same  immunity  to  ignorance  of  inculpatory  law. 
And  if  we  cannot  so  extend  this  immunity,  then  we  must  hold  that 
ignorance  does  not  necessarily  acquit  when  scienter  is  not  an  essen- 
tial of  the  offence.^ 

§  89.  Even  where,  as  affecting  intent,  ignorance  of  fact  is  set  up, 
the  defence  is  unavailable  where  the  defendant,  by  the 
^^ere^the  Gxcrcise  of  duc  diligence,  could  have  become  aware  of 
^T^  h**h*  ^^®  mistake.'  Of  course,  if  the  defendant  was  ignorant 
the  defend-  of  facts  from  a  knowledge  of  which  alone  could  malice 
to  have       be  inferred,  he  cannot  be  convicted  of  a  malicious  crime. 

niaant?^"  "'^"^  ^^  ^^^^  ^^^®  ^^  ™^y  ^^  convicted  of  negligence  when 
his  ignorance  was  culpable,  and  was  productive  of  harm. 
A  man  who  negligently  mistakes  a  visitor  for  a  burglar,  and  kills 
the  visitor,  cannot,  indeed,  be  convicted  of  murder,  but  he  can  be 
convicted  of  manslaughter.  And,  as  a  general  rule,  if  the  defend- 
ant is  chargeable  with  negligence  in  not  acquainting  himself  with 
the  true  facts  of  the  case,  his  ignorance  is  no  defence.^     It  is  no 

^  "  It  is  certain  that  ignorance  is,  as  Smith,  61  N.  Y.  477,  1874 ;  Koch  v. 

a  rule,  no  excuse  as  regards  the  liabil-  Branch,  44  Mo.  542, 1870. 

ities  of  a  quasi-criminal  kind  which  ^  Infra,  J  492. 

arise  under  penal  statutes  (Carter  v.  '  See   Whart.    on     Negligence,    { 

McLaren,  L.  R.  2  Sc.  &  D.  125),  or  415;    Com.  v.  Viall,  2    Allen,    512, 

such  as  are  purely  civil." — Pollock  on  1861 ;  People  v,  Beed,  47  Barb.  235, 

Cont.,  Wald's  ed.  385,  citing  Fowler  1866. 

V.  Hollins,  L.  K  7  Q.  B.  616 ;  Hollins  In  Bonker  v.  People,  37  Mich.  4, 

V,  Fowler,  L.  R.  7  H.  L.  757 ;  Coles  v,  1878,  it  was  held  that  under  a  statute 

Clark,  3  Cush.  399,  1849 ;  Courtis  v.  forbidding  any  person  to  join  others 

Cane,  32  Vt.  232,  1860;  Hoffman  v.  in  marriage,  knowing  he  is  not  author- 

Carew,  22  Wend.  285,  1839 ;  Pease  v,  ized  to  do  so,  or  knowing  of  any  legal 
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defence,  for  instanoe,  to  a  physician  indicted  for  malpractice,  that 
he  was  ignorant  of  facts  with  which  it  was  his  duty  to  become 
acquainted.^  Nor  is  it  a  defence  to  an  engineer  for  negligent 
homicide  that  his  negligence  arose  from  ignorance  of  facts  which 
he  ought  to  have  known.*  Nor  is  it  a  defence  to  an  indictment  for 
perjury  that  the  defendant  believed  what  he  swore  to  be  true,  if  he 
had  no  probable  cause  for  so  believing  ;^  nor  can  persons  selling 
dangerous  compounds,  required  by  law  to  be  subject  to  certain  tests, 
set  up  as  a  defence  that  they  were  ignorant  that  the  tests  were  not 
satisfied.^     It  is  otherwise,  in  cases  of  this  class,  where  the  party 

impediment  to  the  proposed  marriage,  may  as  well  be  repealed ;  for  it  can 
actoal  personal  knowledge  is  not  re-  seldom  be  established  even  in  the 
quired ;  bat  it  was  held  that  if  a  party  grossest  cases.  How  many  justices 
ao  officiating  neglects  to  take  the  tes-  are  likely  to  know  the  exact  age  of 
timony  which  he  is  required  to  take,  all  the  girls  in  their  township  ap- 
and  relies  upon  less  satisfactory  oral  preaching  the  age  of  consent  ?  or  even 
statements,  such  neglect  will  be  im-  of  all  those  in  their  immediate  neigh- 
puted  to  illegal  intent.  "  No  doubt,"  borhood,  except  as  they  rely  upon 
said  Cooley,  C.  J.,  "where  guilty  reputation  or  family  report?  Had  he 
knowledge  is  an  ingredient  in  the  taken  the  proper  evidence  under  oath 
offence,  the  knowledge  must  be  found ;  and  been  deceived,  perhaps  he  would 
but  actual,  positive  knowledge  is  not  have  been  justified,  even  though  he 
usually  required.  In  many  cases  to  had  had  reason  to  believe  the  age  of 
require  this  would  be  to  nullify  the  consent  had  not  been  reached;  but 
penal  laws.  The  case  of  knowingly  where  he  neglects  the  testimony  which 
passing  counterfeit  money  is  an  illus-  he  is  required  to  take,  and  pretends  to 
tration;  very  often  the  guilty  party  rely  upon  the  less  satisfactory  oral 
has  no  actual  knowledge  of  the  spu-  statements  which  he  is  not  required  to 
nous  character  of  the  paper,  but  he  take,  the  neglect  may  well  be  imputed 
is  put  upon  his  guard  by  circumstances  to  illegal  intent." 
which,  with  felonious  intent^  he  dis-  That  in  police  prosecutions  the 
regards.  Another  illustration  is  the  scienter  need  not  be  proved,  see  supra, 
case  of  receiving  stolen  goods  knowing  |  23  a. 

them  to  be  stolen ;  the  guilt  is  made       ^  E.  v,  Macleod,  12  Cox  0.  C.  534, 
out  by  circumstances  which  fall  short  1873 ;  Whart.  on  Hom.  }{  143,  163. 
of  bringing  home  to  the  defendant      •  TJ.  S.  v,  Taylor,  5  McLean,  242, 
actual  knowledge.    He  buys,  perhaps,   1851. 

of  a  notorious  thief,  under  circum-  '  B.  v.  Muscot,  10  Mod.  192;  R.  r. 
stances  of  secrecy  and  at  a  nominal  Schlesinger,  10  Q.  B.  670,  1847 ;  R.  v. 
price;  and  the  jury  rightfiiUy  hold  Petrie,  1  Leach, 329  (3d  ed.) ;  State  v. 
that  these  circumstances  apprise  him  Gates,  17  N.  H.  373,  1845 ;  Com.  v, 
that  a  felony  must  have  been  com-  Cornish,  6  Binn.  249,  1814;  Com.  v. 
mitted.  Andrews  v.  People,  60  111.  Cook,  IRob.  (Va.)  729,  1842;  States. 
364, 1870;  Schriedly  v.  State,  23  Ohio  Knox,  Phil.  (N.  C.)  312,  1867.  Infra, 
St  130,  1872.  If  by  the  statute  now  §  1246,  and  cases  there  cited. 
under  construction  actual  personal  *  Houriganw.Nowell,  110  Mass.  470, 
knowledge    is    required,  the   statute   1872. 
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charged  has  used  due  diligence  to  iufbrm  himself.^  Of  course, 
where  the  statute  makes  the  scienter  essential  to  the  offence,  then 
the  scienter  must  be  proved.* 

§  90.  In  prosecutions  for  negligent  exercise  of  a  specialty,  a 

person  is  not  required  to  know  facts  outside  of  his  pro- 
tioDs  for  fession.  A  person,  for  instance,  not  claiming  to  be  skilled 
party  is  not  m  medicine,  and  giving  notice  of  his  ignorance,  cannot, 
ffowlkcte  ^^  called  upon  to  act  as  a  medical  attendant,  be  made  re- 
out  of  his     sponsible  for  his  ignorance  of  the  specialty,  unless  it  appear 

that  he  displaced,  by  his  rash  acceptance  of  the  post,  a 
more  competent  person  from  undertaking  its  duties.'  And,  gener- 
ally, we  may  hold  that  where  a  person  is  employed,  not  as  a  spe- 
cialist, but  as  a  non-specialist,  undertaking  a  business  of  which  he 
professes  to  know  nothing,  he  then  can  only  be  held  liable  for 
gross  negligence,  or  culpa  lata,  consisting  of  ignorance  of  facts  which 
every  ordinary  person  ought  to  know.* 

^  Hearne  v,  Gkurton,  2  E.  &  E.  66,  second  class  exists  when  the  means 

1859;   U.  S.  V,  Buck,  4  Phila.  161,  used  by  the  actor  glance  from  the 

1860 ;  8  Am.  L.  Beg.  540 ;  Duncan  v.  intended  object,  and  injure  an  unin- 

State,  7  Humph.  148,  1846 ;  Squire  t;.  tended  person.    As  to  the  first  case. 

State,  46  Ind.  459, 1874.  we  may  generally  remark  that  when 

*  R.  V,  Sleep,  8  Cox  0.  C.  472, 1860.  the  object  actually  injured  has  the 

But  see  U.  S.  v.  McKim,  3  Pitts.  155,  same  legal  consequence  as  the  object 

1869.  intended,  then,  at  common  law,  the 

Subtle  distinctions  arise  in  this  rela-  fact  that  there  was  a  mistake  as  to 

tion  which  in  the  Boman  law  are  no-  the  victim    is  no  defence.    Infra,  H 

ticed  under  the  titles  oi Error  in  objecto,  109, 120. 

and  Aberraiio  delicti.  Error  in  objecto  As  to  the  Aberratio  delicti  more  in- 
is  where  A.  designs  to  shoot  B.,  but  by  tricate  questions  arise  which  will  also 
mistake  shoots  C,  mistaking  C.  for  B.,  be  hereafter  considered.  As  a  general 
or  where  A.  designs  to  steal  B.'s  prop-  rule  we  may  here  say  that  an  injury 
erty,  but  by  mistake  steals  C.'s  prop-  designed  for  B.,  which  is  accidentally 
erty.  Aberratio  delicti  is  where  A.  de-  diverted  from  B.  and  falls  on  C,  can- 
signs  to  shoot  B.,  recognizes  and  aims  not  logically  be  regarded  as  malicious 
at  B.,  but  accidentally  shoots  C,  who  at  so  far  as  concerns  0.  Under  such  dr- 
the  moment  happens  to  intervene.  In  cumstances,  A.  may  be  indictable  for 
other  words,  the  error  may  arise  from  a  malicious  attempt  to  injure  B.,  and 
a  mistake  of  the  actor,  or  from  a  de-  for  a  negligent  injury  of  C.  Infra,  {2 
flection  of  his  aim.  Error  of  the  110,  111,  120,  3i7,  318. 
former  class  exists  when  the  object  at  '  Whart  on  Neg.  fj  730-7. 
which  the  actor  aims  is  not  that  which  *  Whart.  on  Neg.  {J  26-45-48,  and 
he  supposes  it  to  be.     Error  of  the  cases  cited  supra,  {  89. 
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V.   CORPORATIONS. 

§  91.  In  the  ancient  case  of  The  Abbot  of  St.  Bennet's  v.  The 
Mayor,  etc.,  of  Norwich,*  Pigot  said  arguendo  that  a  "  corporation 
cannot  do  a  personal  tort  to  another,  as  a  battery  or  wounding,  nor 
can  they  do  treason  or  felony,  so  far  as  the  corporation  is  concerned.*' 
Much  the  same  language  is  used  in  the  case  of  Sutton^s  Hospital  f 
and  in  Orr  v.  The  Bank*  it  was  expressly  ruled  that  a* corporation, 
as  such,  could  not  through  its  agents  be  guilty  of  an  assault  and 
battery.  It  has  been  more  recently  held  in  England  that  such  a 
body  is  not  subject  to  be  indicted  for  a  violation  of  the  Foreign 
Establishment  Act.^  And  Lord  Holt  is  reported,  in  an  anonymous 
case,  to  have  laid  it  down  generally  that  a  corporation  is  not  indict- 
able at  all,  though  its  individual  members  are.^  This  general  pro- 
position of  Lord  Holt  has,  however,  received  considerable  qualifica- 
tion in  modern  times,  and  is  now  limited  to  cases  of  felonies, 
assaults,  riots,'  and  malicious  wrongs.^  We  may,  therefore,  hold 
that  a  corporation  may  be  indicted  for  a  breach  of  duty  ^  ^^ 
imposed  on  it  by  law,  though  not  for  a  felony  or  for  public  *ipn8  in- 
wrongs  involving  personal  violence,  as  riots  or  assaults.^  for  breach 
Thus  an  indictment  will  lie  at  common  law  against  a  cor-  ^^*^"'y- 

^  Y.  B.  21  Ed.  rV.  7, 18.  cated  by  them,  the  innocent  dissenting 

'  5  Coke's  Bep.  253.  minority  would  become  equally  amen- 

'  1  Ohio,  36.  able  to  punishment  with  the  guilty 

•  King  of  the  Two  Sicilies  v.  Will-  majority.    Such  only  as  take  part  in 

cox,  14  Jur.  751, 1868.  the  measure   should   be    prosecuted 

^  Anon.,  12  Mod.  559.    In  The  State  either  as  principals,  or  as  aiding  and 

V,  Great  Works  Co.,  20  Maine,  41, 1842,  abetting,  or  procuring  an  offence  to  be 

Weston,  C.  J.,  states  the  law  thus :  committed,  according  to  its  character 

"  A  corporation  is  created  by  law  for  or  magnitude."    As  to  the  liability  of 

certain  bene^cial  purposes.     It  can  the  indiyidual  members,  see,  further, 

neither  commit  a  crime  nor  misde-  Kane  v.  The  People,  3  Wend.  868, 

meanor  by  any  positive  or  affirmative  1829 ;  State  v,  Godfrey,  12  Maine,  861, 

act,  or  incite  others  to  do  so,  as  a  cor-  1885 ;  R.  v,  R.  R.  Co.,  9  Q.  B.  815, 1846. 

poration.    While  assembled  at  a  cor-  As  to  form  of  indictment,  see  Wbart 

porate  meeting,  a  majority  may  by  Cr.  PI.  &  Pr.  J  100. 

vote,  entered  upon  their  records,  re-  •  Kyd  on  Corporations,  225-6 ;  R. 

quire  an  agent  to  commit  a  battery ;  v»  Birmingham  Ry.  Co.,  8  Q.  B.  223, 

but  if  he  does,  it  cannot  be  regarded  1842 ;  9  C.  &  P.  469,  1840. 

as  a  corporate  act  for  which  the  cor-  ^  R.  v,  Willcox,  1  Sim.  N.  S   301 ; 

poration  can  be  indicted.    It  would  Com.  v.  Proprietors,  2  Gray,  339,  1854. 

be  stepping  aside  altogether  from  their  ^  Per  Patteson,  J.,  R.  v,  Birming- 

corporate  powers.    If  indictable  as  a  ham  Ry.  Co.,  3  Q.  B.  228,  1842 ;  State 

corporation  for  an  offence  thus  indi-  v.GreatWorksCo.,  20  Maine,  41, 1842; 
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poration  for  not  repairing  a  road^  a  bridge,  or  a  wharf,  where  by 
statate  or  prescription  it  is  bound  so  to  do;^  or  for  disobedience  to. 
an  order  of  justices  for  the  construction  of  works  in  pursuance  of  a 
statute,^  and  this^  though  a  specific  remedy  be  given  for  the  breach 
of  duty,  by  the  act  of  incorporation,  if  there  be  no  negative  words.' 
In  some  jurisdictions  in  this  country,  it  is  true/  it  was  once  held 
that  a  corporation  cannot  be  indicted  for  a  nuisance  in  obstructing 
highways  or  rivers  by  its  agents,  the  ground  being  the  now  exploded 
distinction  between  misfeasance  and  nonfeasance.^  But  in  England,* 
after  a  full  consideration  of  the  authorities,  a  contrary  principle  was 
established.  It  was  ruled  there  that  an  indictment  lay  at  common 
law  against  an  incorporated  railway  company  for  cutting  through 
and  obstructing  a  highway  in  a  manner  not  conformable  to  the 
powers  conferred  on  it  by  act  of  parliament.  The  case  was  put  on 
general  grounds ;  and  the  distinctions  which  had  been  attempted 
between  nonfeasance  and  misfeasance  were  overthrown.  Indeed, 
since  it  has  been  settled  against  some  of  the  earlier  authorities  that 
trespass  or  case,  for  a  private  nuisance,  would  lie  against  a  corpora- 
tion,^ no  good  reason  can  be  assigned  why  the  same  acts,  when  to 
the  injury  of  the  public  at  large,  may  not  equally  be  the  basis  of 
criminal  proceedings.^    And  such  is  now  generally  considered  to  be 

Com.  V.Worcester  Turnpike  Co.,  3  Pick.  15  Wend.  267,  1887  ;  but  see  Com.  v. 
327,  1825 ;  People  v.  Corporation  of  Turnpike  Co.,  2  Va.  Cas.  362, 1819. 
Albany,  11  Wend.  539,  1834;  People  *  State  v.  Great  Works  Co.,  20  Me. 
V,  Long  Island  R.  K,  4  Parker  C.  R.  41, 1842,  overruled  by  State  v.  Port- 
602, 1859;  Louisyille  R.  R.  v.  State,  3  land,  74  Me.  268,  1881.  See  Com.  v. 
Head,  523,  1859;  State  v,  Murfrees-  Tvirnpike  Co,,  tU  supra ;  State  t;.  R.  R., 
hoTo\  11  Humph.  217,  1851 ;  Barnett  23  Ind.  362, 1864. 
V,  State,  54  Ala,  579,  1875.  See  •  See,  to  same  point,  6  Vin.  Abr. 
Morawetz  on  Corporations,  i  94.  309,  Corp.  Z.  pi.  2. 

^  Ibid. ;  Lyme  Regis  v,  Henley,  3  B.  '  See  R.  v.  Great  North  of  England 
&  Adol.  77,  1832 ;  R.  v.  Birm.  Ry.  Railway,  9  Q.  B.  315,  1846. 
Co.,  3  Q.  B.  223,  1842 ;  3  Railw.  Cas.  ^  Mayor  of  Lynn  v.  Turner,  1  Cowp. 
148 ;  8.  c.  9  C.  &  P.  469,  1840 ;  R.  v.  86 ;  Maund  v.  Monmouthshire  Canal 
Severn  R.  R.  Co.,  2  B.  &  Aid.  646 ;  R.  Co.,  4  M.  &  G.  452, 1842 ;  Lyme  Regis 
V.  Commissioners,  2  M.  &  S.  80 ;  v.  Henley,  1  Bingham  N.  R.  222 ;  3  B. 
Simpson  v.  State,  10  Yerg.  525, 1837 ;  &  Ad.  77, 1832;  Eastern  Counties  R. 
State  V.  N.  J.  Turnpike  Co.,  1  Harr.  Co.  v.  Broom,  2  Eng.  L.  &  Eq.  406; 
N.  J.  222,  1838 ;  State  v,  Patton,  4  Dater  v.  The  Troy  R.  R.  Co.,  2  Hill, 
Ired.  (N.  C.)  16,  1843;  Smoot  v,  (N.  Y.)  629,  1842;  Chestnut  Hill 
Wetumpka,  24  Ala.  112,  1843.  See  Turnpike  Co.  v.  Rutter,  4  S.  &  R.  6, 
Anon.,  Loft,  656.  1818. 

*  R.  v.  Birm.  Ry.  Co.,  ut  supra,  ®  Lord  Denman,  in  R.  v.  Great  N. 

•  Susquehanna  Road  v.  The  People,   of  Eng,  R.  R.,  9  Q.  B.  315,  1846,  uses 
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the  law  when  the  object  is  the  imposition  of  a  fine  on  the  corpora- 
tion estate^  or  the  abatement  of  a  nuisance,  a  corporation  being 
justly  held  to  be  as  indictable  for  a  misfeasance  as  for  a  nonfeasance.^ 
But,  at  common  law,  under  an  indictment  against  a  corporation  as 
such  there  can  be  no  punishment  inflicted  on  the  members  of  the 
corporation.  They  must  be  indicted  personally  to  be  punished 
corporally.' 

this  reaBoning :  "  We  are  told  that  this  dictable  for  a  pollution  of  public 
remedy  is  not  required,  because  the  waters,  see  State  v,  Portland,  74  Me. 
individuals  who  concur  in  voting  the  268,1880.  That  a  railway  corporation 
order,  or  in  executing  the  work,  may  is  indictable  for  Sabbath-breaking,  see 
be  made  answerable  for  it  by  criminal  State  v.  Bait  &  Ohio  B.  B.,  15  W.  Va. 
proceedings ;  of  this  there  is  no  doubt.  362, 1878.  See,  further,  as  recognizing 
But  the  public  knows  nothing  of  the  criminal  liability  of  corporations;  State 
former ;  and  the  latter,  if  they  can  be  v.  Useful  Man.  Soc.,  42  N.  J.  L.  504, 
identified,  are  commonly  persons  of  1880 ;  s.  c.  44  N.  J.  L.  502,  1882 ; 
the  lowest  rank,  wholly  incompetent  State  v,  Louisville  B.  B.,  86  Ind.  114, 
to  make  any  reparation  for  the  injury.  1882 ;  State  v.  Omaha,  14  Nebr.  265, 
There  can  be  no  effectual  means  for  1883.  See,  also,  infra,  H  341, 1474  et 
deterring  from  an  oppressive  exercise  seg.  That  a  corporation  is  indictable 
of  power  for  the  purpose  of  gain,  except  for  libel  see  infra,  i  1628  a.  In  North, 
the  remedy  by  an  indictment  against  Cent.  B.  B.  i;.  Com.,  90  Pa.  300,  1879, 
those  who  truly  commit  it,  that  is,  the  quoted  infra,  {  1476,  the  indictability 
corporation  acting  by  its  majority ;  of  private  corporations  fpr  negligence 
and  there  is  no  principle  which  places  wajB  considered  and  affirmed.  That  a 
them  beyond  the  reach  of  the  law  for  corporation  is  a  "  person '^  under  stat- 
such  proceedings.''  utes  imposing  duties,  see  People  i;. 

*  State  v.VermontB.B.,  30  Vt.  108,  Central  B.  B.,  74  N.  Y.  302,  1879; 
1859 ;  Com.  v.  Proprietors,  2  Gray,  339,  State  v,  Cin.  Pert.  Co.,  24  Ohio  St  611, 
1854;  Com.  v.  Vt  B.  B.,  4  Gray,  22,  1873;  State  v.  Ohio  &  M.  B.  B.,  23 
1855 ;  Suaq.  Turn.  Co.  v.  People,  15  Ind.  362, 1864. 
Wend.  267, 1837 ;  People  v.  New  York  '  "  Individual  persons  only,"  argues 
&N.  H.  B.  B.,  89  N.  Y.  266,  1882;  Merkel  (Holtz.  Straf.  ii.  Ill),  "can  be 
State  V.  Morris.  B.  B.,  3  Zab.  (23  N.  J.  made  responsible  criminally.  Juridical 
L.)  360,  1851  Louisville  v.  State,  3  persons  cannot  be  thus  made  responsi- 
Head,  523, 1859;  and  see  Com.  T.  Ohio,  ble.  It  is  true  that  they  cannot  be 
etc,  B.  B.,  1  Grant,  329, 1856 ;  North,  regarded  as  inert  masses  of  rights,  for 
Cent.  B.  B.  v.  Com. ,  90  Pa.  300, 1879 ;  they  are  endowed  by  the  law  with  in- 
Com.  V,  Turnpike  Co.,  2  Ya.  Cas.  362,  dependent  business  activity.  But  their 
1819;  State  v.  Fertilizer  Co.,  24  Ohio  will  is  a  mere  artificial  creation;  they 
St  611, 1873 ;  Cincinnati  B.  B.  Co.  v,  are  not  possessed  of  that  free,  inde- 
Com.,  80  Ky.  137,  1880 ;  Paducah  B.  pendent,  personal  action  which  is 
B.  V.  Com.,  80  Ky.  147, 1880 ;  State  v,  essential  to  penal  responsibility.  Sup- 
Ohio  B.  B.,  23  Ind.  362, 1864;  Angell  pose  that  a  mayor,  under  authority  of 
k  Ames  on  Corp.  ||  394,  396 ;  Whart.  a  municipal  corporation,  should  organ - 
Or.  PI.  &  Pr.  i  100.  ize  a  band  of  robbers  in  the  town  hall  ? 

That  a  municipal  corporation  is  in-  Besponsibility  would  be  attached  ex- 
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In  several  jurisdictions  in  this  county^  criminal  proceedings 
against  railroad  corporations  for  negligent  injuries  are  prescribed 
and  regulated  by  statute.^  Statutes  have  also  been  passed  making 
it  indictable  for  corporations  to  act  except  under  certain  limita- 
tions.* 

§  92.  Hie  old  mode  of  proceeding  against  a  corporation  as  such. 
Penalty  i«  ^  compel  an  appearance  to  an  indictment,  was  by  distress 
fine  and  infinite :' while  under  recent  statutes  the  course  adopted 
is  to  summon  and  thus  bring  into  court  the  proper  officers 
of  the  corporations  proceeded  against,  enforcing  the  process  by 
attachment  or  distringas.^  A  fine  is  the  usual  penalty  inflicted/ 
though,  according  to  Lord  Holt,  in  an  indictment  against  the  in- 
habitants of  a  county  for  not  repairing,  an  attachment  may  go 
against  all  to  ''catch  as  many  as  one  can  of  them."^  In  such  case, 
however,  the  indictment  is  against  the  inhabitants  individually. 
And  the  individual  members  of  a  corporation,  concurring  in  a 
wrongful  act,  may  be  severally  indictable  as  a  cumulative  remedy.' 

clusively  to  the   persons  who   thus  that  '^  whenever  an  indictment  shall 

abased  their  office ;  not  to  the  munici-  be  found  against  any  corporation  "  it 

pal    corporation."      "Corporations/'  shall  be  " ordered  by  summons  to  ap- 

says  Qeih  (Lehrbuch,  {  87),  "  cannot,  pear  and  plead,"  and  that  if  it  neg- 

as  such,  commit  crimes,  as  they  are  lects,  "a  distringas,"  as  a  procedure 

mere  fictions,  without  the  power  of  in  the  nature  of  an  execution,  '*  shall 

personal  determination.    They  have  issue  againstitspropertyto  enforce  the 

no  freewill,  but  are  bound  by  the  will  appearance."  This  "  distringas  "  may 

of  the  natural  persons  of  whom  they  be  in  any  amount  the  court  shall  direct 

are  composed.    The  latter  are  the  re-  '  See  Lee  Ins.  Co.  v.  State,  60  Miss, 

sponsible  parties."    This,  however,  is  895,  1875. 

not  inconsistent  with  legislation  by  '  E.  v.  Binning.  By.  Co.,  3  Q.  B. 

which  an  indictment  is  used  as  a  pro-  228, 1842,  per  Patteson,  J. ;  s.  c.  9  C. 

cess  against  a  corporation  guilty  of  &  P.  469, 1840,  per  Parke,  B.    See  6 

negligence  through  its  agents.    See  Viner  Abr.  810,  and  Angell  &  Ames 

Com.  V,  Boston  &  Low.  B.  B.,  126  Corp.  {  526,  2d  ed. 

Mass.  61, 1879 ;  People  v.  Cent.  B.  B.,  *  Bailroad  v.  State,  82  N.  H.  215, 

74  N.  Y.  802, 1879.  1885 ;  State  v.  Western  B.  B.,  89  N.  C. 

^  See  State  v.  Boston,  etc.,  B.  B.,  58  585,  1888,  and  cases  cited  in  {  91. 

N.  H.  410,  1878 ;  Com.  v.  Boston  &  ^  B.  i;.  Binning.  By.  Co.,  tU  mipra. 

Me.  B.  B.,  129  Mass.  500, 1880 ;  Com.  •  B.  v.  Wilts,  Cas.  Temp.  Holt,  339. 

V,  Boston  &  Me.  B.  B.,  188  Mass.  But  see  Morgan  v.  Corporation  of  Car- 

888, 1882;  Com.  v.  Boston  &  Low.  B.  marthen,  8  Keble,  350. 

B.,  184  Mass.  211, 1882.  ^  B.  v.  R  B ,  8  Q.  B.  228,  1842; 

In  New  York  the  Bevised  Statutes  State  v.  Godfrey,  8  Fair.  (12  Me.)  361, 

provide  that  an  indictment  may  be  1885 ;  Kane  v.  People,  8  Wend.  868, 

found  against  a  corporation  for  some  1829 ;  State  v.  Coulee,  25  Iowa,  287, 

offences,  since  those  statutes  provide  1868. 
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CHAP.  III.]  PEBSONS  UNDER  COMPULSION.  [§  94. 

§  93.  Quasi  corporations;  as  counties,  townships,  parishes,  have 
long  been  held  subject  to  indictment  for  a  neglect  of  the   ^^^^  ^^_ 
duties  imposed  on  them  by  law ;  as  for  not  maintaining  pratioM 
a  road  or  bridge,^  or  for  not  opening  them  when  laid  forbi«ach 
out.*    And  it  is  now  well  settled  that  such  corporations  °    ^^' 
are  indictable  for  a  neglect  of  a  duty  imposed  on  them  by  statute  to 
repair  roads,  even  though  other  remedies  be  given,  if  such  remedies 
are  not  exclusive.' 

VI.   PEBSONS  UNDBB  COMPULSION. 

§  94.  Compulsion  may  be  viewed  in  two  aspects :    (1)  Where 
the  immediate  agent  is  physically  forced  to  do  the  in-  p^y^^g 
jury,  as  where  his  hand  is  seized  by  a  person  of  superior  ^nder 
strength,  and  is  used,  against  his  will,  to  strike  a  blow,  eion  irre- 
in  which  case  no  guilt  attaches  to  the  person  so  coerced.*  '^^"*  ** 
(2)  Where  the  force  applied  is  that  of  authority  or  fear.     Thus, 
where  a  person  not  intending  wrong,  is  swept  along  by  a  party  of 
persons  whom  he  cannot  resist,  he  is  not  responsible  if  he  is  com- 
pelled to  do  wrong  by  threats  on  the  part  of  the  offenders  instantly 
to  kill  him,  or  to  do  him  grievous  bodily  harm  if  he  refuses  ;^  but 
threats  of  future  injury,  or  the  command  of  any  one  not  the  husband 
of  the  offender,  do  not  excuse  any  offence.^    Thus  it  is  a  defence  to 

'  Infra,  |?  1473, 1584 a;  R.  v.  Wilts,  »  State  v.  Kittery,  5  Greenl.  (6  Me.) 

6  Mod.  307 ;  R,  v.  Dixon,  12  Mod.  198  j  254, 1826 ;  State  v,  Dover,  10  N.  H. 

R.  V.  Strington,  2  Wms.  Saunders,  167,  894,  1839 ;  State  v.  Fletcher,  13  N. 

notes;  R.  v.  Clifton,  5  T.  R.  498 ;  R.  r  H.  124, 1842;  Susqueh.  R.  v.  People, 

Sheffield,  2  T.  R.  106 ;  R.  v.  Com.,  lb.  15  Wend.  267,  1837 ;   State  v.  New 

282 ;  R.  V.  Mayor,  etc.,  3  East,  86 ;  R.  J.  C.  T.  R.,  1  Harr.  (N.  J.)  222,  1880 ; 

V.  Lancashire,  2  B.  &  Ad.  813, 1881 ;  State  v.  Murfreesboro',   11   Humph. 

R.  V,  Hendon,  4  B.  &  Ad.  628, 1833 ;  217, 1851. 

B.  V.  Devonshire,  2  N.  &  M.  212 ;  R.  ♦I  East  P.  C.  225. 

V.  St  Giles,  5  M.  &  S.  260 ;  State  v.  *  See  Oliver  v.  State,  17  Ala.  687, 

Whitingham,  7  Vt.  391,  1836 ;  State  v.  1849 ;   infra,  H    102,    405,   462.    As 

Town  of  Fletcher,  13  Vt.  124,  1841 ;  doubting  this  position,  see  remarks  of 

State  V.  Dover,  10  N.  H.  394, 1889 ;  Lord  Denman  in  R.  v,  Tyler,  8  C.  A 

Mower  V.  Leicester,  9  Mass.  247, 1812 ;  P.  615-6, 1838 ;  infra,  H  207,  212. 

Biddlev.  Proprietors,  1  Mass.  169,1806.  •  Dig.  Orim.  Law,  art.  31,  citing  R. 

See  Com.  V.Wilmington,  105  Mass.  599,  v,  MacGrowther,  18  St.  Tr.  391 ;  R.  v. 

1870;  State  v,  Commis.,  Walk.  (Miss.)  Crutchley,  5  C.  &  P.  133, 1831.    See, 

366, 1824;  and  cases  cited  at  large  in  also,  1  Steph.  Hist.  Crim.  Law,  pp.  106 

Whart.  on  Neg.  ?}  250  et  seq,,  959  et  seq,  et  aeq.    As  to  duress,  see  Whart.  on 

•  State  V.  Kittery,  5  Greenl.  (5  Me.)  Cont.  J|  144-154;  and  see  summary  of 

254,  1826.    See  R.  v,  Shelderton,  2  publications  in  29  Alb.  L.  J.  298.    As 

Keb.  221 ;  R.  v,  Vill.  of  Homsey,  1  to  responsibility  of  servant  for  nui- 

RoU.  R.  406 ;  Whart.  Or.  PI.  &Pr.  i  100.  sance,  see  infra,  J§  1422,  1432. 
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§  94.]  CBiHES.  [book  I. 

an  indictment  for  treason  that  the  defendant  was  acting  in  obedience 
to  SL  de  facto  government,  or  to  such  concurrent  and  overbearing 
sense  of  the  community  in  which  he  resided,  as  to  imperii  his  life 
in  case  of  dissent.^ 

Under  the  Roman  law,  when  a  subordinate  acts  in  obedience 
to  a  superior's  lawful  commands,  the  defence  respondeat  supeiior 
applies.'  With  us,  also,  a  command,  to  be  a  defence,  must  be  law- 
ful.' "  In  all  cases,"  says  Sir  J.  F.  Stephen,  "  in  which  force  is 
used  against  the  person  of  another,  both  the  person  who  orders  such 
force  to  be  used  and  the  person  using  that  force  are  responsible  for 
its  use,  and  neither  of  them  is  justified  by  the  circumstance  that  he 
acts  in  obedience  to  orders  given  him  by  a  civil  or  military  supe- 
rior ;  but  the  fact  that  he  did  so  act,  and  the  fact  that  the  order  was 
apparently  lawful,  are  in  all  cases  relevant  to  the  question  whether 
he  believed,  in  good  faith  and  on  reasonable  grounds,  in  the  exist- 
ence of  a  state  of  facts  which  would  have  justified  what  he  did  apart 
from  such  orders."*  But  unless  the  order  were  one  which  the 
subaltern  was  required  by  the  law  of  the  land  to  obey,*  or  unless 

*  Infra,  {{  1803, 1803  a,  for  that  purpose.    Boats    persisting, 

'  L.  37,  pr.  D.  ad  L.  Aquil.  (9.  2.)  after  repeated  warnings,  in  approach- 
L.  13.  2  1.  D.  de  iniur.  (47.  10.)  Is,  ing  the  ship,  A.  fires  at  one  and  kills 
qui  iure  publico  utitur,  non  videtar  B.  This  is  murder  in  A.,  although  he 
iniuriae  faciendae  causa  hoc  facere :  fired  under  the  impression  that  it  was 
iuris  enim  executio  non  habet  iniu-  his  duty  to  do  so,  as  the  act  was  not 
nam.  (L.  167.  2  1.  D.  de  reg.  iur.  (50.  necessary  for  the  preservation  of 
17.)  Qui  iussu  iudicis  aliquid  facit,  the  ship  [though  desirable  for  the 
non  videtur  dolo  malo  facere,  quia  maintenance  of  discipline].  B.  v. 
parere  necesse  habet.  L.  169.  pr.  D.  Thomas,  1  Kuss.  Or.  823 ;  4  M.  &  S.  442. 
eod.  Is  damnum  dat,  qui  iubet  dare ;  (2)  "  A.,  the  driver  of  an  engine, 
eius  vero  nulla  culpa  est,  cui  parere  orders  B.,  the  stoker,  (whose  duty  it  is 
necesse  sit.  Can.  13.  Caus.  23.  qu.  5.  to  obey  his  orders),  not  to  stop  the  en- 
Miles  quum  obediens  potestati,  sub  gine.  The  train  runs  into  another  in 
qua  legitime  constitutus  est,  hominem  consequence,  and  C.  is  killed.  B.  is 
occidit,  nulla  civltatis  suae  lege  reus  justified  by  A.'s  order.  R.  v.  Trainer, 
est  homicidii :  immo,  nisi  fecerit,  reus  4  F.  &  F.  105, 1863 ;  1  Russ.  Or.  (5th 
est  imperii  deserti  atque  contemti.  ed.)  837, 838.  The  language  of  Willes, 
'  Ir^ra,  JJ  646  et  seq, ;  U.  S.  v,  Carr,  J.,  in  this  case,  seems  to  be  a  little  too 
1  Woods,  480, 1872.  wide,  unless  it  is  taken  in  connection 

^  Dig.  C.  L.  art.  202.  with  the  particular  facts." 

Of  this  are  given  the  following  illus-  For  malicious  acts  the  subaltern  is 
trations:  personally  responsible.    Infra,  {  411. 

(1)  "  A.,  a  marine,  is  ordered  by  his  *  U.  8.  v.  Carr,  1  Woods,  480, 1872 ; 
superior  officer  on  board  a  man-of-war  U.  S.  v,  Jones,  3  Wash.  C.  0.  220, 1822 ; 
to  prevent  boats  firom  approaching  the  Mitchell  v.  Harmony,  13  How.  115, 
ship,  and  has  ammunition  given  him   1851;  State  v,  Sutton,  10  R.  I.  159, 
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CHAP.  III.]  NECESSITY.  [§  95. 

physical   compulsion   were  applied/   the  superior's    order  is   no 
defence. 

As  will  hereafter  be  seen,'  wrong  done  on  our  territory  by  a 
foreigner,  under  his  sovereign's  orders,  is  imputable  to  the  sover- 
eign. Even  acts  done  in  obedience  to  an  insurgent  government 
will  be  excused  by  the  parent  government  where  such  insurgent 
government  had  the  power  of  enforcing  its  orders.' 

§  94  a.  The  subject  of  marital  compulsion  has  just  been  con- 
sidered.^    The  compulsion  of  a  master  is  no  defence  to  a 
servant,  when  charged  with  crime,  unless  such  compul-  or  child 
sion  deprived  the  servant  of  his  free  agency.*    An  agent,  Sad  on 
also,  on  the  same  ground,  cannot  set  up  as  a  defence  his  ^^^^ 
principal's  command.^     Nor  with  the  same  limitation  is 
a  parent's  order  to  a  child  a  defence^ 

Vn.   PERSONS   UNDER  NECESSITY:  SELF-DEFENCE. 

§  95.  Necessity  is  a  defence  when   it  is  shown  that  the  act 
charged  was  done  to  avoid  an  evil  both  serious  and  ir-  i^eoeflsity 
reparable;  that  there  was  no  other  adequate  means  of  *^®^®^.^ 
escape;  and  that  the  remedy  was  not  disproportioned  or  other 
to  the   evil.®    Homicide  through  necessity — L  €.,  when  eaSareim- 
the  life  of  one  person  can  be  saved  only  by  the  sacrifice  P«"ii«l' 

1872 ;  State  v.  Sparks,  27  Tex.  627,  Infra,  i  1504.    As  to  principars  lia- 

1864 ;  People  v.  Melius,  1  N.  Y.  Cr.  bility,  see  infra,  i  247. 

B.  39, 1882.  *  ''  The  agent  or  servant  cannot  be 

^  State  V,  Bugbee,  22  Vt.  32, 1850 ;  excused  for  a  violation  of  the  criminal 

Hays  V.  State,  18  Mo.  246, 1850 ;  Ck)m.  law  because  the  act  was  done  in  the 

V.  Blodgett,  12  Mete.  56,  1847,  and  course  of  his  agency  or  servitude." 

cases  cited  ir^ra,  {  94  a.    See  Biggs  Beese  v.  State,  78  Ala.  10, 1882,  citing 

V,  State,  3  Ck)ld.  149, 1867.    As  to  (fe  Winter  v.  State,  30  Ala.  22, 1857. 

/ado  governments,  see  infra,  i  1803.  '  See    Humphrey  v.  Douglass,  10 

*  Infra,  |{  283, 310.  Vt.  71, 1837 ;  People  v.  Bichmond,  29 
»  Ford  V.  Surget,  97  U.  S.  59, 1878.  Cal.  414,  1865. 

Infra,  i  1803.  «  Stephen's  Crim.  Dig.  art.  32.    See 

*  Supra,  i  78.  B.  v.  Stratton,  21  St.  Tr.  1045,  cited  by 

*  See  State  v.  Bugbee,  22  Vt.  32,  Sir  J.  F.  Stephen. 

1850;  Com.  v,  Hadley,  11  Mete.  66,  Necessity     has     been     frequently 

1846;    Com.  v.   Drew,  3  Gush.  279,  spoken  of  as  Bight  against  Bight, 

1849 ;  State  v.  Hull,  34  Conn.  132,  though,  according  to  the  more  recent 

1867;  State  v,  Matthis,  1  Hill,  (S.  C.)  opinion  in  Germany,  it  is  more  prop- 

37, 1833 ;  Hately  v.  State,  15  Ga.  347,  erly  Privilege    against  Privilege,  or 

1852;  Jordon  v.  State,  22  Ga.  545, 1857;  Goods    against   Goods.     (Gut  gegen 

Schmidt  v.  State,  14  Mo.  137,  1852 ;  Gut.)    When  two  privileges,  equally 

State  V.   Bryant,   14  Mo.  340,  1852.  protected   by  the    law,    collide,   the 
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§  96.]  CRIMES.  [book  I. 

of  another — will  be  discussed  in  a  subsequent  chapter.^  The 
issue,  it  should  be  observed,  is  not  simply  whether  a  particular 
life  is  to  be  sacrificed  in  case  of  necessity,  but  whether  it  is  right 
for  a  person  to  commit  a  crime  in  order  to  save  his  life.  The  canon 
law  prescribes  that  a  person  whose  life  is  dependent  on  immediate 
relief  may  set  up  such  necessity  as  a  defence  to  a  prosecution  for 
illegally  seizing  such  relief.'  To  the  same  general  effect  speak  high 
English  and  American  authorities.'  Life,  however,  can  usually 
only  be  taken,  under  the  plea  of  necessity,  when  necessary  for  the 
preservation  of  the  life  of  the  party  setting  up  the  plea,  or  the 
preservation  of  the  lives  of  relatives  in  the  first  degree.* 

The  same  reasoning  justifies  a  crew,  in  cases  of  necessity,  in 
rising  and  deposing  a  master  ;^  a  prisoner  in  escaping  from  a  burn- 
ing prison  ;^  a  citizen  in  joining  a  rebellion,  when  otherwise  his 
life  would  be  imperilled  /  a  vessel  in  entering  a  blockaded  port  or 
breaking  home  revenue  laws.^  On  the  same  reasoning  a  nuisance 
may  be  temporarily  tolerated  ;•  and  when  any  important  authorized 
industry  would  be  imperilled  by  the  observance  of  laws  prohibiting 
labor  on  the  Sabbath,  these  laws  may  be  for  the  occasion  disobeyed  ;^ 

question   arises    which    is   to   yield,  dium  in  Holtzendorff,  Ency.  ii.  180. 

And  the  answer  is,  the  lesser  must  Bee  ir^ra,  {  510. 

yield  to  the  greater.    The  greater  is  *  U.  S.  v.  Ashton,  2  Sumn.  18, 1834; 

that  which  includes  and  conditions  U.  S.  v,  Borden,  21  L.  Rep.  100 ;  U.  S. 

the  other ;  the  present  and  immediate  v.  Hammer,  4  Mason,  105, 1827.    See 

is  greater  than  the  future  and  possi-  infra^  i  1878. 

ble ;  if  both  are  equal,  self-sacrifice  •  Infra,  §  1679. 

may  require  the  possessor  of  the  one  '  Supra,  i  94 ;  infra,  {J  1808,  1803  a. 

to  yield  to  the  possessor  of  the  other ;  See  Res.  v.  McCarty,  2  Dall.  86, 1781 ; 

but  the  law  only  requires  this  surren-  U.  S.  v.  Thomas,  16  Wall.  887, 1872. 

der  in  cases  where  one  person  is  ar-  So  in  submitting  to  a  rebellion,  and 

rayed    against    several.     Otherwise,  paying   to    the    de  facto  authorities 

though  there  may  be  an  invasion  of  money  confiscated  by  them.    U.  S.  v. 

privileges,  there   is  no  invasion    of  Thomas,  tU  sup. 

law.    Merkel,  in  Holtz.  ii.  137.  *^  The  Diana,  7  Wall.  854,  1868; 

^  Infra,  §  510.    See  Com.  v.  Jailer,  The  Gertrude,  3  Story,  68,  1842;  The 

7  Watte,  366,  1838.  William  Gray,  1  Paine,  16, 1885.    See 

"  See  citations  infra,  J  510.  Whart.  Com.  Am.  Law,   JJ  146,  283, 

»  See  Broom's  Leg.  Max.  10 ;  1  East  573-6. 

P.  C.  70 ;  though  see  4  Bl.  Com.  31 ;  1  »  Infra,  H  1424, 1474, 1475. 

Hale,  565.  '°  Com.  v,  Knox,  6  Mass.  76,  1809 ; 

*  Rossi  Traits,  ii.  p.  212.    Bemer,  Com.  v.  Conway,  8  Leg.  Chron.  (Pa.) 

Deimpunitate  propter  summam  neces-  27 ;  Murray  v.  Com.,  24  Pa.  270, 1855 ; 

sitatem,  etc.  (1861);  Geib,  Lehrbuch,  Crocket  v.  State,  88  Ind.  416,1870; 

ii.  225;  and  an  interesting  compen-  State  v.  Goff,  20  Ark.  289, 1860.    See 
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and  property  may  be  destroyed  when  necessary  to  avert  any  serioas 
danger  to  the  community.^  "  The  law  of  cases  of  necessity  is  not 
likely  to  be  well  furnished  with  precise  rules ;  necessity  creates  the 
lawy  it  supersedes  rules^  and  whatever  is  reasonable  and  just  in 
such  cases  is  likewise  l^al.  It  is  not  to  be  considered  as  matter  of 
surprise,  therefore^  if  much  instituted  rule  is  not  to  be  found  on 
such  subjects.''* 

§  96.  It  has  been  sometimes  said   that  necessity  can  never  be 
advanced  as  a  defence  when  the  necessity  is  the  result  of  ^^^   ,  .^ 
the  defendant's  own   culpable  act.'    This^  however^  a^  itydoes 
Bemer^  demonstrates,  cannot  be  accepted  as  universally  ciudrie- 
true.     Thus  a  person  who  negligently  causes  a  house  to  *®°^* 
catch  fire  will  not,  by  this  negligence,  be  barred  from  setting  up 
necessity  as  a  defence,  if,  in  rushing  from  a  burning  chamber,  he 

tf|/ra,  i  1431  a.   See  particularly  Lord  In  Qil]>ert  v.  Stone,  Aleyn,  35  Style, 

Macaulay'B  Report  on  Indian  Ckxles,  72,  decided  in  1648,  it  was  held  no 

p.  52.  defence  to  a  man  for  breaking  into 

It  is  true  that  in  the  great  majority  another's  close,  and  taking  a  horse, 

of  cases  of  this  class  the  person  main-  that  he  was  pursued  by  twelve  men, 

taining,  as  against  another,  his  own  and  was  in  fear  of  his  life.  But  this 
right,  might  act  in  accordance  with  a  would  not  be  good  law  in  a  case  in 

higher  morality  if  he  should  sacrifice  which  the  defendant  acted  conyul- 

himselfinstead  of  maintaining  his  own  sirely  under  a  necessity  he   did  not 

right  to  the  injury  of  another.    Bat  provoke  and  could  not  avoid.    And 

the  State  does  not  exact  heroism  from  even  were  we  to  concede  civil  liability, 

its  subjects,  nor  does  it  undertake  to  yet,  supposing  that  it  should  appear 

teach   self-sacrifice.     It   permits,  as  that  from  an  unprovoked  attack  this 

much  for  the  interests  of  good  order  as  could  be  the  only  way  of  escaping 

firom  its  inability  to  teach  pure  moral-  with   life,    no   criminal    prosecution 

ity,  its  subjects  to  repel,  under  due  could  be  maintained, 

restrictions,  assaults  on  their  persons  In  Com.  v.  Brooks,  99  Mass.  434, 

or  property,  even  though  in  repelling  1868,  it  was  held  that  seizure  by  a  cfe 

these  assaults  the  aggressor  is  put  in  facto  government  of  money  belonging 

danger  of  his  life.    But  self-defence,  to  a  legitimate   government   was    a 

it  must  be  remembered,  is  not  limited  defence  to  a  suit  by  the  latter  against 

to  assaults.     A  person  whose  house  is  a  custodian    not   implicated  in  the 

on  fire  may  seize,  without  incurring  seizure. 

the  charge  of  felony,  the  hose  of  a  *  Whart.  Com.  Am.  Law,  JJ  573, 

neighbor  as  a  means  of  extinguishing  576. 

the  fire.  A  person  who  is  bathing,  and  '  Lord  Stowell,  The  Gratitudine,  3 

whose  clothes  have  been  stolen,  may  C.  Rob.  Ad.  266.   See  The  James  Wells 

snatch  up  clothing  he  may  find  on  a  v,  U.  S.,  7  Cranch,  22,  1812 ;  The 

clothes-line,  so  as  not  to  be  obliged  to  Struggle  v.  U.  S.,  9  Cranch,  71,  1815. 

enter  into  a  village  naked.    For  these  *  See,  to  this  effect.  The  Argo,  1 

two  examples  I  am  indebted  to  Berner,  Gall.  150,  1814. 

I  85.  *  Lehrbuch  d.  Strafrechts,  140. 
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ahould  crush  another  in  the  throng ;  nor  would  a  trespasser,  who, 
upon  stealing  fish,  should  fall  overboard,  and  in  his  struggle  to  save 
himself  upset  a  boat,  be  barred  from  setting  up  necessity,  if  life 
should  thereby  be  accidentally  lost,  because  his  act  which  put  him 
in  this  situation  was  wrongful.  But  if  the  necessity  be  rashly 
rushed  into,  it  may  cease  to  be  a  defence.^ 

§  97.  The  distinction  between  necessity  and  self-defence  consists 

principally  in  the  fact  that  while  self-defence  excuses  the 

tion  be-       repulsc  of  a  wrong,  necessity  justifies  the  invasion  of  a 

^J2^jt^     right.^     It  is,  therefore,  essential  to  self-defence  that  it 

andsei^     should  be  a  defence  ac^ainst  a  present  unlawful  attack,' 

defence.  ,  ,  .        .  . 

while  necessity  may  be  maintained  though  destroying 
conditions  that  are  lawful.  In  self-defence  the  attack  must  be  upon 
interests  which  it  is  the  duty  of  the  party  assailed  to  defend.  But 
the  right  is  not  limit<ed  to  attacks  on  his  own  person.  Whatever 
the  law  places  under  his  protection,  that  he  may  defend  according 
to  the  law.^  Self-defence  by  an  individual  also  difiers  from  pre- 
ventive punishment  by  a  State  in  this,  that  the  former  hinders  the 
crime,  and  is  prospective,  the  latter  punishes  for  the  crime,  and  is 
retrospective.  Since  to  constitute  self-defence  the  attack  must  be 
unlawful,  as  a  general  rule,  the  right  does  not  exist  as  against  an 
officer  armed  with  a  legal  warrant.  Children,  also,  cannot  exercise 
this  right  against  their  parents;^  nor  pupils  against  their  teachers;' 
nor  apprentices  against  their  masters;'  provided  the  limits  of  the 
right  of  correction  by  the  assailant  be  not  overstepped.  It  follows 
that  there  can  be  no  self-defence  against  self-defence.  Self-defence 
is  only  permissible  against  an  urUawfiU  attack.  If  A.,  unlawfully 
attacked  by  B.,  resorts  to  violent  means  to  repel  the  aggression, 
his  repulse  of  B.  is  lawful ;  but  if  B.,  in  pursuance  of  the  struggle, 

^  In/raj  {  485 ;  The  Joseph,  8  Cranch,  propinquus  ejua  imperatoris,  interfec- 

461, 1814;  The  New  York,  8  Wheat,  tus  ab  eo  est,  cui  vim  afferebat:  facere 

69, 1818.  enim  probus    adolescens    periculose, 

'  See  on  this  point,  Bemer,  {  86 ;  quam  perpiti  terpitur  maluit.    Atque 

Levita,  Becht  der  Nothwehr,  1866 ;  hunc  ille  summus  vir,  scelere  solutum, 

Schaper,  bei  Holtzend.  ii.  p.  137.    The  periculo  liberavit."  Cicero  pro  Milon. 

following  citations  from  the  Boman  c.  4.    Paullus  Bee.  Sent.  v.  23.  8. 

law  may  be  useful  in  this  connection :  '  See  Filkens  v.  State,  69  N.  Y.  101, 

"Melius  est  occurrere  in  tempore,  1877. 

quam  post  exitum  vindicare."  L.  1.  c.  *  Infra^  J  98.. 

(3.  17).  ^  Infra,  {  631. 

"  Pudicitiam  quum  eriperet  militi  •  Infra,  i  632. 

tribunus  militares  in  exercitu  C.  Marii,  ^  Infra,  J  634. 
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deliberately  and  unneoessarily  renews  the  attack  on  A.,  this  is  not 
self-defence^  since  self-defence  only  obtains  against  an  unlawful 
attack.^ 

§  97  a.  As  will  hereafter  be  seen  more  fully,  the  right  of  self- 
defence  can  only  be  appealed  to  to  ward  off  a  danger  that  Right  maj 
is  actual  and  immediate ;  though  in  determining  what  is  cieof  even 
immediate  we  must  be  guided  by  the  conditions  of  each  ^^ough 

°  '^  public  au- 

particular  case.  The  fact,  however,  that  an  attack  has  thorities 
been  expected  does  not  preclude  me  from  repelling  it  when  have  been 
it  comes.  A  public  man,  for  instance,  as  was  the  case  ^^p^e- 
with  the  Duke  of  Wellington  during  the  Reform  Bill  vioaaij. 
riots,  may  have  good  grounds  to  expect  an  attack  on  his  house ;  but 
this  does  not  prevent  him  from  vigorously  defending  his  house 
when  the  assault  is  actually  made.'  It  has  also  been  said  that  the 
right  does  not  exist  when  the  party  attacked  had  an  opportunity  of 
calling  on  the  public  authorities  to  intervene.  This,  however,  is 
not  universally  true.  As  there  are  few  attacks  which  the  injured 
party  could  not  have  more  or  less  clearly  expected,  it  would  be 
incumbent  on  him,  if  the  position  here  contested  is  sound,  to  call 
on  the  government  for  protection  in  every  case,  or  else  to  lose  the 
right.*  But  to  call  on  the  government  for  aid  is  only  necessary 
when  such  aid  can  be  promptly  and  effectively  given.  There  are 
many  cases  of  suspicion,  also,  in  which  a  prudent  man  would  de- 
cline to  call  in  governmental  aid,  feeling  that  the  case  is  not  suffi- 
ciently strong  to  justify  so  extreme  a  remedy.  As  a  rule,  therefore, 
we  cannot  say  that  self-defence  cannot  be  resorted  to  when  the  party 
asserting  the  right  could  have  protected  himself  by  calling  in  the 
government.^    Of  this  position  we  have  abundant  illustrations  in 

*  Infra,  J  486.  in/ray  j  1636,  where  it  is  held  that  the 

I  have  endeavored  to  give  an  expo-  fact  that  the  leaders  of  the  ''Salvation 

sition  of  several  philosophical  theories  Army"  expected  that    its  meetings 

of  self-defence  in  the  Southern  Law  would  be  attacked  by  a  mob,  did  not 

Beview  for  1879,  p.  366 ;  condensed  in  make  it  necessary  for  them  to  disperse 

the  8th  edition  of  the  present  treatise,  or  invoke  police  aid. 

J  97.  *  It  was  for  this  reason  that  the 

That  the  English  law  of  self-defence  clause  in  the  German  Code,  limiting 

has  fluctaated  in  sympathy  with  po-  in  this  respect  the  right  of  self-defence, 

litical  economy,  see  article  in  Crim.  was  ultimately  stricken  out.    See  Ber- 

Law  Mag.  for  Jan.  1882.  ner,  §  86 ;  and  see  infraj  §  487.    Evers 

'  See  R.  V.  Scully,  1  C.  &  P.  319,  v.  People,  6  Thomp.  &  C.  156 ;  3  Hun, 

1824.    ^/ra,  |{  487-496.  716,1876;  State  v.  Doty,  6  Or  eg.  491, 

»  Beatty  v.  Gilbants,  47  L.  T.  N.  S.  1874. 
194,  Q.  B.  D.  (1882),  cited  more  fully 
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cases  of  nuisance  which  a  private  citizen  is  authorized  to  abate  with- 
out appealing  to  the  law.^  ^'At  common  law/'  so  speaks  a  learned 
New  Jersey  judge/  "it  was  always  the  right  of  a  citizen,  without 
official  authority,  to  abate  a  public  nuisance,  and  without  waitmg 
to  have  it  adjudged  such  by  a  l^al  tribunal This  com- 
mon law  right  still  continues.  Any  citizen,  acting  either  as  an  indi- 
vidual or  as  a  public  official  under  the  orders  of  local  or  munici- 
pal authorities,  .  .  ,  may  abate  what  the  common  law  deems  a 
public  nuisance."'  We  must  not  push  this  right  so  far  as  to  sustain 
deliberate  aggressions  on  others.  But  we  ought  to  maintain  it  so 
far  as  is  proper  for  the  defence  of  self.  There  is  no  pebble  in  our 
way  on  the  highway  that  we  could  not  remove  by  action  of  law. 
But  there  .is  no  pebble  on  the  highway  as  to  which  an  action  of  law 
would  not  be  absurd.  We  kick  it  out  of  the  way,  just  as  we  exert 
the  right  of  self-defence  in  innumerable  other  cases  in  which  going 
to  law  would  be  equally  absurd.  And  we  may  in  like  manner  for- 
cibly remove  an  intruder  from  a  house  or  a  railway  car  without 
stopping  to  call  in  a  magistrate,^  or  tear  from  a  wall  an  insulting 
libel,^  or  push  back  from  a  highway  an  overhanging  bough.^  If  so, 
we  may  defend  life  and  limb,  though  the  attack  is  one  we  may  have 
so  far  anticipated  as  to  have  been  able  to  call  in  official  aid  in 
advance.' 


*  See  w/ra,  {  1426.  R.  v.  Cross,  3  entry.  Damages  Were,  however,  given 
Camp.  226 ;  R  v,  Jones,  lb.  230 ;  Peo-  for  the  injury  to  the  furniture.  See 
pie  V,  Cunningham,  1  Den.  524,  1845 ;  Newton  v.  Harland,  1  Scott  N.  R.  474. 
Wood  on  Nuisances,  2  529.  Ir^ra,  {  1100. 

'  Manhattan  Man.  Co.  v.  Van  Eeu-  '  De  Bost  v.  Beresford,  2  Camp.  511. 

ren,  23  N.  J.  Eq.  251, 1850 ;  Turner  v,  «  Lonsdale  v.  Nelson,  2  B.  &  C.  302, 

Holtzman,  54  Md.  148,  1880.  1823. 

*  See  Brightman  v.  Bristol,  65  Me.  ^  As  illustrating  the  principle  in  the 
426,  1875;  Earp  v.  Lee,  71  HI.  193,  text  may  be  mentioned  a  case  in  North 
1874.  Carolina  decided  in  1878,  where  it  was 

*  Infra,  J§  621-22, 1100, 1105 ;  Over-  held  that  the  owner  of  land  has  the 
deer  v.  Lewis,  1  W.  &  S.  90, 1841.  In  right  to  arrest  and  repress,  as  a  nui- 
Beddall  v.  Maitland,  44  L.  T.  B.  (N.S.)  sance,  a  person  using  loud  and  obscene 
248,  C.  D.  (1881),  the  rightful  owner  language  on  the  highway  in  front  of 
of  a  house  forcibly  ejected  a  person  such  land;  and  when  the  person  so 
wrongfully  in  possession,  and  injured  offending  is  armed  with  a  pistol,  the 
his  furniture.  It  was  held  that  the  limitation  moUUer  manus  does  not 
violent  entry  of  the  rightful  owner  apply.  State  v.  Davis,  80  N.  C.  851, 
might  be  an  offence  under  5  Richard  1878 ;  citing  State  v.  Perry,  5  Jones, 
n.  Stat.  1,  c.  8,  but  that  no  damages  9,1853;  State  v.  Bobbins,  78  N.C.  431. 
could  be  obtained   for    the  forcible  1878. 
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§  98.  ^iVlioever  possesses  a  right  is  entitled  to  defend  that  right. 
No  matter  what  may  be  the  character  of  the  right,  it  can-  qj,-^^3  ^^ 
not  lawfully  be  taken  from  the  owner  by  violence ;  and  which  seif- 

defence 

violence  applied  for  this  parpose  he  may  violently  resbt.  may  be 
The  Roman  law  is  emphatic  on  this  point,  making  the  **®^  * 
right  to  defend  one  of  the  incidents  of  the  right  to  possess.  ^^Yim 
vi  repellere  licet,  idque  ius  natura  comparatur."*  "Ut  vim  atque 
iniariam  propulsemus,  iuris  gentium  est."^  ^^Vim  vi  defendere 
omnes  leges  omniaque  iura  permittunt."'  Nothing,  as  has  been 
well  said,^  can  be  more  general  than  these  utterances.  In  our  own 
law  there  have  been  tendencies  to  limit  the  right  to  the  defence  of 
home,  of  person^  and  of  relatives  in  the  first  degree.  No  doubt 
there  is  a  peculiar  sanctity  attached  to  these  conditions  which  justifies 
even  the  taking  of  life  in  their  defence.  But  this  circumstance 
must  not  make  us  insensible  to  the  fact  that  whenever  a  right  has 
any  value,  then  its  possessor  may  protect  it  forcibly  from  assault.^ 

§  99.  It  has  also  been  said  that  a  party  who  can  fly  from  an 
i^gressor  is  bound  to  fly,  and  cannot  set  up  self-defence. 
This,  as  we  will  hereafter  see,^  is  so  fitr  true  that  an  as-  n^^narj 
sailed  party  cannot,  unless  driven  to  the  wall,  take  his  J^^"®^^"**** 
assailant's  life.     But  as  an  elementary  proposition  it  is 
not  true  that  if  I  can  evade  an  attack  by  flight  then  I  must  fly  to 
evade  the  attack.     If  this  were  the  law,  few  persons  in  times  of 
trouble  could  remain  at  their  posts.     This,  however,  by  confining 
the  right  of  self-defence  to  attacks  of  which  there  could  be  no  prior 
suspicion,  would  virtually  abrogate  the  right.     For  it  would  be  to 
say  that  the  right  of  self-defence  only  exists  when  there  is  nothing 
to  defend.    And  besides,  the  fundamental  principle  is  that  right  is 
not  required  to  yield  to  wrong.^ 

1  L.  i.  J  27  D.  de  vi.  214, 1841 ;  State  v.  Elliot,  11 N.  H.  540, 

•  L.  3.  D.  de  iuBt.  et  iure.  1840 ;  State  v.  Miller,  12  Vt.  487, 1840; 

•  L.  46.  D.  J  4,  ut  leg.  Aq.  Com.  v.  Kennard,  8  Pick.  133,  1829; 

•  Bemer,  {  87.  Com.  v,  Clark,  2  Mete.  (Mass.)  23, 1841 ; 
»  Infra,  {J  480,  495-508 ;  and  see  Com.  v.  Powers,  7  Mete.  (Mass.)  596, 

particularly  3  501.  1843 ;  Com.  v,  Dougherty,  107  Mass. 

•  Infra,  {  486.  243,  1871 ;  Com.  v.  Mann,  116  Mass. 
^  This  is  a  settled  rule  of  Boman  58, 1874 ;  Filkins  v.  People,  69  N.  Y. 

law.    See  Clams  Bee.  Sent     Levita,  101, 1867 ;  Parsons  v,  BrowD,  15  Barb, 

p.  287 ;  and  see  cases  cited  it^ra,  22  590,  1857 ;  State  v.  Gibson,  10  Ired. 

486-501.    That  an  assault  in  defence  214.  1849;  State  v.  Covington,  70  N. 

of  personal  right  is  justifiable,  see  C  71,  1874.    See,  however,  Hendrix 

infra,  22  501,  621.    B.  v,  Mitton,  8  C.  v.  State,  50  Ala.  148,  1873.    The  law 

&  P.  31,  1827;  B.  v.  DriscoU,  C.&  M.  is  thus  stated  by  Sir  J.  F.  Stephen 
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§  100.  We  must  remand  to  future  sections  the  discussion  of  the 
question^  what  d^ree  of  violence  may  be  used  in  de- 
property  fence  of  home.^  It  is  only  necessary  here  to  repeat  what 
^  *  *  •■  has  just  been  said,  that  the  right  to  property  of  all  kinds 
may  be  forcibly  defended  when  it  is  forcibly  attacked,  and  that 
the  degree  of  force  to  be  used  in  the  defence  is  to  be  measured  not 
by  the  value  of  the  article,  but  by  the  degree  of  force  used  in  the 
attack.  Were  it  otherwise,  the  property  of  the  poor  would  be 
discriminated  against,  and  the  right  to  defend  property  limited 
only  to  those  rich  enough  to  possess  property  of  value.  Nor  is  it 
possible  to  gauge  our  attachment  to  any  piece  of  property  by  its 
mere  money  standard.  An  article  of  no  money  value  may  con- 
duce greatly  to  my  comfort  and  happiness ;  and  beside  this,  I  have 
a  right  to  repel  spoliation  even  of  things  of  little  value,  on  the 
ground  that  yielding  to  spoliation  in  little  things  is  a  yielding  to 
spoliation  in  all  things. 

The  right  extends  also  to  mere  possession,  so  that  the  bare  pos- 
sessor of  a  thing  has  a  right  forcibly  to  repel  a  forcible  attempt  to 
take  it  from  him.'  Thus,  a  party  having  a  right  to  the  use  of  a 
well,  though  such  right  be  not  exclusive,  may  repel  by  force  an 
intruder  attempting  to  draw  from  it.* 

§  101.  An  interesting  question,  which  will  be  hereafter  more 

fully  discussed,  arises  as  to  the  extension  of  the   right 

vioie^t^de-  ^^  self-defence  to  injuries   to   honor.     The  cases  which 

fence  of      jj^ye  heretofore  been  adjudicated  in  this  relation  have 

honor.  •' 

been  mainly  those  in  which  persons  whose  character  has 
been  assailed  have  assaulted  or  killed  the  assailant.  On  these  facts 
it  has  been  uniformly  held,  as  an  elementary  principle,  that  no 
words,  no  matter  how  insulting,  will  excuse  an  assault.^  At  the 
same  time  insults  of  all  kinds,  words  as  well  as  blows,  are  to  be 
taken  into  consideration  in  determining  how  far  hot  blood  can  be 
considered  to  exist.*  It  is  easy,  also,  to  conceive  of  cases  in  which 
a  party  insulted  is  entitled  to  remove  the  instrument  of  insult ;  and 
we  may  adopt  as  sound  law  a  ruling  already  noticed,  that  a  person 

(Steph.  Dig.  Cr.  L.  art.  200) :  "  Any  ployment  of  lawful  force  against  the 

person  unlawfiilly  assaulted  may  de-  person  of  another."    Infra^  \  486  a. 

fend  himself  on  the  spot  by  any  force  *  See  infra^  §§  495-508,  1112. 

short  of  the  intentional  infliction  of  '  See  injra^  ^  501. 

death  or  grievous  bodily  harm ;  and  '  Roach  v.  People,  77  111.  25, 1875. 

if  the  assault  upon  him  is,  notwith-  *  See  f»/ra,  {  619. 

standing,  continued,  he  is  in  the  posi-  ^  Infra,  {{  455  et  seq, 
tion  of  a  person  assaulted  in  the  em  - 
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insulted  by  a  libel  has  a  right  to  remove  it  from  a  wall  on  which  it 
is  posted.' 

§  102.  A   future   danger,  as  we  will   hereafter  see,  cannot  be 
anticipated  by  an  attack  upon  the  expected  aggressor,  Dj^ng^r 
unless  this  be  the  only  means  of  warding  off  the  attack.'  P^^*  ^ 

-  ,  ,  immediate 

Nor   is   the   party  attacked   excusable  in  using  greater  and  de- 
force than  is  necessary  to  repel  the  attack,*   remember-  ^^^^ 
ing  that  the  danger  of  the  attack  is  to  be  tested,  as  will  ***^^- 
be  hereafter  noticed,  from  the  standpoint  of  the  party  attacked, 
not  from  that  of  the  jury  or  of  an  ideal  person.     Whoever,  by  his 
misconduct,  puts  another  in  a  condition  in  which  the  mind  cannot 
act  with  reasonableness,  cannot  complain  that  such  reasonableness 
is  wanting.     If  the  injured  party  acts  negligently  or  unfairly  in 
coming  to  the  conclusion  that  he  is  in  danger  of  life,  then  he  is 
liable  for  the  consequences  if  he  exceed  the  limit  of  self-defence ; 
but  if  his  conclusion  be  honest  and  non-negligent,  then  the  party 
assailing  him  must  bear  the  consequences  of  the  mistake.     This 
view  has  been  maintained  by  the  German  courts  ;*  and  will  be  vin- 
dicated ftilly  hereaftier.^    The  same  limitation,  prohibiting  an  excess 
of  force,  applies  to  the  private  abatement  of  nuisances/ 

*  Da  Best  V.  Beresford,  2  Camp.  611 ;   freedom,  honor,  chastity,  property  of 
cited  mpra,  {  97  a.  all    kinds,  family  relationships — she 

*  See  infra,  H  484,  498,  624.  most  leave  the  limits  of  self-defence 
^  Com.  V.  Dougherty,  107  Mass.  248,  to  be  determined,  not  by  the  tribunal 

1871 ;  State  v.  Boss,  26  N.  J.  L.  224,  by  whom  the  case  is  ultimately  to  be 
1873;  States. Lazarus,! Const. C.B. 84,  coolly  tried,  but  by  the  individual 
1817 ;  Grallagher  v.  State,  8  Minn.  270,  assaulted  himself,  according  to  his 
1859 ;  Patten  v.  People,  18  Mich.  814,  capacity  as  exercised  in  the  excite- 
1868 ;  State  v.  Burke,  82  N.  C.  551,  ment,  the  confusion,  and  the  surprise 
1880 ;  Oliver  v.  State,  17  Ala.  587,  of  the  attack.  It  is  particularly  to  be 
1849 ;  Cotton  v.  State,  81  Miss.  504,  kept  in  mind  that  in  self-defence  the 
1860.     Infra,  H  498,  624.  conflict  is  not  simply  between  power 

*  Archiv,  1848,  p.  592.  against  power,  but  between  superior 
^  See  infra,  2|  488-491.  and  prepared  against  inferior  and 
In  the  same  connection  we  may  unprepared  power ;  that  the  assailant 

notice  the  following  striking  remarks  is  rarely  able  to  convince  the  assailed 
from  a  leading  Carman  commenta-  that  the  attack  has  an  object  less  de- 
tor  :  structive  than  at  the  first  glance  it  ap- 
If  the  State  would  not  expose  to  peared  to  be ;  that  the  assailant  knew 
spoliation  the  rights  she  undertakes  this  when  he  made  the  venture ;  that 
to  protect—  rights  such  as  life,  limb,  he  in  this  way  knowingly  exposed  his 


•  Infra,  J  1426.    See  State  v.  Paul,  5  R.  I.  185,  1858;  State  v.  Parrot,  71 
N.  C.  311,  1874. 
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§  100.  We  must  remand  to  future  sections  the  discussion  of  the 
question^  what  degree  of  violence  may  be  used  in  de- 
property  fence  of  home.^  It  is  only  necessary  here  to  repeat  what 
•^"  ^  *  ®*  has  just  been  said,  that  the  right  to  property  of  all  kinds 
may  be  forcibly  defended  when  it  is  forcibly  attacked,  and  that 
the  degree  of  force  to  be  used  in  the  defence  is  to  be  measured  not 
by  the  value  of  the  article,  but  by  the  degree  of  force  used  in  the 
attack.  Were  it  otherwise,  the  property  of  the  poor  would  be 
discriminated  against,  and  the  right  to  defend  property  limited 
only  to  those  rich  enough  to  possess  property  of  value.  Nor  is  it 
possible  to  gauge  our  attachment  to  any  piece  of  property  by  its 
mere  money  standard.  An  article  of  no  money  value  may  con- 
duce greatly  to  my  comfort  and  happiness ;  and  beside  this,  I  have 
a  right  to  repel  spoliation  even  of  things  of  little  value,  on  the 
ground  that  yielding  to  spoliation  in  little  things  is  a  yielding  to 
spoliation  in  all  things. 

The  right  extends  also  to  mere  possession,  so  that  the  bare  pos- 
sessor of  a  thing  has  a  right  forcibly  to  repel  a  forcible  attempt  to 
take  it  from  him.'  Thus,  a  party  having  a  right  to  the  use  of  a 
well,  though  such  right  be  not  exclusive,  may  repel  by  force  an 
intruder  attempting  to  draw  from  it.' 

§  101.  An  interesting  question,  which  will  be  hereafter  more 

fully  discussed,  arises  as  to  the  extension  of  the   right 

vioie^^de-  ^^  self-defence  to  injuries   to   honor.     The  cases  which 

fence  of      hsiye  heretofore  been  adjudicated  in  this  relation  have 

honor.  ^  ^  'j 

been  mainly  those  in  which  persons  whose  character  has 
been  assailed  have  assaulted  or  killed  the  assailant.  On  these  fads 
it  has  been  uniformly  held,  as  an  elementary  principle,  that  no 
words,  no  matter  how  insulting,  will  excuse  an  assault.^  At  the 
same  time  insults  of  all  kinds,  words  as  well  as  blows,  are  to  be 
taken  into  consideration  in  determining  how  far  hot  blood  can  be 
considered  to  exist.*  It  is  easy,  also,  to  conceive  of  cases  in  which 
a  party  insulted  is  entitled  to  remove  the  instrument  of  insult ;  and 
we  may  adopt  as  sound  law  a  ruling  already  noticed,  that  a  person 

(Steph.  Dig.  Cr.  L.  art.  200) :  "  Any  ployment  of  lawfiil  force  against  the 

person  unlawfiilly  assaulted  may  de-  person  of  another."    Infra,  i  486  a. 
fend  himself  on  the  spot  by  any  force       *  See  infraf  ??  496-508,  1112. 
short  of  the  intentional  infliction  of      '  See  infra,  J  501. 
death  or  grievous  bodily  harm ;  and       '  Boach  v.  People,  77  III.  25, 1875. 
if  the  assault  upon  him  is,  notwith-       *  See  infra,  {  619. 
standing,  continued,  he  is  in  the  posi-       *  Infra,  {§  455  et  seq. 
tion  of  a  person  assaulted  in  the  em- 
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When  the  danger  is  over,  the  right  of  self-defence  ceases.^  It 
follows  that  when  a  thing  which  is  the  object  of  attack  is  finally 
taken  from  him,  the  loser  cannot  ordinarily  use  violence  to  recover 
it.  For  this  purpose  he  must  resort  to  process  of  law.  The  tech- 
nical right  extends  to  the  defence  of  a  thing  before  it  is  taken ; 
not  to  its  recovery  after  it  is  taken.  ^'  Quamvis  vim  vi  repellere 
omnes  leges  et  omnia  iura  permittunt, — ^tamen  id  debet  fieri  cum 
moderamine  incidpcUae  bdekUy  ncm  ad  sumendam  vmdietamy  sed 
ad  propulsandam  iniuriam.'^'  If,  however,  he  can  retake  it  with- 
out undue  violence  he  may  do  so.'  But  an  assault  on  his  person 
he  cannot  punish  when  the  danger  is  over.  His  right  is  defence, 
not  retribution.^ 

§  103.  The  inference  to  be  drawn  from  the  weapon  used^  applies 
Inference  ^^^  peculiar  fofce  to  cases  of  self-defence.  A  man  who, 
^  ^  when  attacked,  draws  out  a  pistol  and  shoots  down  his 

from  assailant,  cannot,  under  ordinary  circumstances,  claim  that 

weapon,  y^^  ^^  surprised  by  the  attack.  No  one  in  a  civilized 
society,  where  the  law  gives  protection  to  those  in  danger,  is  entitled 
to  carry  concealed  weapons,  in  order  to  meet  an  attack  which  he 
could  avert  by  the  ordinary  processes  of  law.  If,  however,  the 
weapon  is  one  which  it  is  customary  to  carry,  or  if  it  is  caught  up 
on  a  sudden,  in  fright  or  in  hot  blood,  by  the  assailed,  then  no  in- 
ference of  premeditation  can  be  drawn.^ 

life  and  limbs  to  the  violence,  wild  between    those    present   and    acting 

and  frantic  as  it  would  necessarily  be,  among  the  assailants  the  assailed  is 

which  he  himself  called  forth  in  the  not  bound  to  distinguish  between  the 

person  assailed.    Schaper,  in  Holtz.  several  degrees  of  activity  or  responsi- 

Straf.  ii.  139.  bility.    Nor  is  he  bound  to  call  upon 

^  See  infra,  H  484  et  seq.  any  of  them  to  say  what  they  purpose, 

'  0.  2  X.  De  hemic,  v.  12,  c.  18.  eod.  and  in  what  way  they  mean  to  carry 

Bemer,  2  88.    Infra,  2  462.  out  their  purpose,  since  this  depends 

'  State  V,  Elliot,  11  N.  H.  540, 1840.  upon  contingencies  which  no  one  of 

*  See  infra,  2  487.    R.  v,  Driscoll,  them  can  preascertain.    Nor  does  re- 

G.  &  M.  214,  1841 ;  B.  v.  Mitton,  8  C.  treat  of  the  assailant  by  itself  neces- 

A  P.  81 ;  Com.  v.  Ford,  6  Gray,  475,  sarily  exclude  the  idea  of  a  perilous 

1856 ;  People  v.  Caryl,  3  Parker  C.  B.  attack.    An  assailant  may  retreat  as 

326,  1855 ;  State  v.  Lowry,  4  Nev.  161,  a  feint,  as  is  sometimes  the  case  with 

1868;  Territory  v.  Drennan,  1  Mon-  robbers  in  attacks  on  country  seats, 

tana,  41, 1868.  and  it  may  be  added  in  other  cases  of 

The  right  (self-defence)  can  only  be  malicious  assaults.  Schaper,  in  Holtz. 

exercised  at  the  moment  of  the  attack.  Straf  ii.  145. 

It    cannot,    therefore,    be   exercised  '  Infra,  2  122. 

against  the  absent,  though  they  be  "  See  fully  Whart  on  Cr.  Ev.  2764; 

instigators  of  an  actual  attack.    But  and  infra,  22  484  et  seq. 
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CHAPTER   IV. 


MALICE  AND  INTENT. 


Malice  is  evil  intent,  and  is  converti- 
ble with  dolus,  i  106. 

To  dolus,  will,  object,  and  causation 
are  essential,  {  107. 

Sufficient  if  party  charged  contem- 
plated result  as  a  contingency,  {  108. 

Dohu  classified  as  determinatus  and 
aUemaUvu8,  i  109. 

Dolus  determinatus  is  where  a  single 
object  is  persistently  pursued,  2  110. 

Dolus  aUemativus  is  where  the  purpose 
is  capable  of  alternate  realization, 
fill. 

Malice  to  a  class  includes  malice  to  an 
individual,  2  112. 

Fallacy  of  distinction  between  malice 
express  and  implied,  {  113. 

Malice  presumed  to  be  continuous, 
{114. 

But  duration  to  be  inferred  from  facts, 
J  116. 


Premeditation  requires  no  fixed  period, 
J  116. 

Intent  at  time  of  action  enough, 
{117. 

Malice  does  not  require  physical  con- 
tact, {  117  a. 

In  cases  of  doubt,  verdict  is  taken  for 
the  lower  degree,  {  118. 

Motive  to  be  distinguished  from  in- 
tent: combination  of  motives  no 
defence,  { 119. 

Unintended  injury  derives  its  char- 
acter from  purpose  to  which  it  is  in- 
cidental, {  120. 

Motive  need  not  be  proportionate  to 
heinousness  of  crime,  {  121. 

Malice  inferable  from  facts,  {  122. 

Consciousness  of  unlawfiilness  not  es- 
sential, {  128. 

Malice  distinguishable  from  fraud, 
{124 


§  106.  Malice  may  be  defined  as  intent  to  do  injury  to  another;* 
and  may,  for  the  purposes  of  this  treatise,  be  regarded  as  jj^^^  jg 
having  the  same  meaning  as  dolus,*    Dolus,  also,  includes  evil  intent, 

i.-i  /v/tii.!.  It  •  ftnu  18  con* 

the  idea  of  fraud,  which  in  our  present  legal  use  is  not  yertibie 
convertible  with  tnalioe ;  but  so  far  as  concerns  injuries  ^****  *^**'' 
effected  by  force,  dolus  and  malice  are  equivalent  terms.     A  wound. 


'  Malice  is  where  a  person  will- 
ingly does  that  which  he  knows  will 
injure  another  in  person  or  (U^perty ; 
Blackburn,  J.,  in  B.  v.  Ward,  1 L.  E.  C. 
C.  356,  860,  1872.  See  Holland  v. 
State,  12  Fla.  117,  1867.  See  13  Crim. 
Law  Mag.  831. 

'  For  more  detailed  definitions  see 

Com.  V.  Drum,  68  Pa.  9, 1868 ;  Harris 

V.  State,  8  Tex.  App.  90,  1880;  Mc- 

Einney  v.  State,   8  Tex.  App.  626, 
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1880 ;  Beck  v.  State,  76  Ga.  462, 1886  ; 
Kelly  V,  State,  68  Miss.  343.  1890; 
Powell  V.  State,  28  Tex.  App.  893, 1890 ; 
Gonzalez  v.  State,  30  Tex.  App.  203, 
1891 ;  Ellis  v.  State,  30  Tex.  App.  601, 
1892 ;  People  v  Daniels,  (Gal.)  34  Pac. 
Eep.  233,  1893;  People  v,  Borgetto, 
99  Mich.  336,  1894;  Cherry  Crim. 
Law,  pp.  40-42;  8  Law  Mag.  &  Rev, 
(4th  ser.)  406. 
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which  by  our  law  would  not  be  regarded  as  malicious,  would  not 
by  the  Roman  law  be  regarded  as  caused  by  dolus.  A  wound,  to 
whose  author  the  Roman  law  does  not  impute  dolus,  would  not  be 
regarded  by  our  law  as  malicious.  Between  dolua  and  culpa  the 
line  is  drawn  in  the  Roman  law  in  the  same  way  as  in  our  own  law 
the  line  between  malice  and  negligence.  There  is,  however,  this 
difference  between  the  two  jurisprudences:  to  dolus,  as  a  psycho- 
logical study,  the  Roman  jurists  devoted  great  attention ;  to  malice, 
as  a  psychological  study,  our  jurists  have  given  but  little  attention, 
contenting  themselves  in  dealing  curtly  with  the  subject  in  the  con- 
crete.^ In  our  own  system,  malice,  in  its  most  general  sense,  in- 
cludes all  unlawful  intent;  and  is  therefore  distinguished  from 
motive,  which  is  ultimate  purpose,  and  which,  unless  introduced  as 
a  link  in  a  chain  of  inculpatory  or  exculpatory  proof,  is  irrelevant. 
The  motive  of  A.  in  killing  B.  may  have  been  to  rid  the  community 
of  a  villain.  But  this  does  not  touch  the  issue,  so  far  as  A.'s  state 
of  mind  is  concerned ;  the  question  is  not  was  A.'s  motive  good  in 
killing,  but  was  it  his  intent  to  kill.^ 

§  107.  According  to  an  able  recent  commentator  on  the  Roman 
Law,'  the  following  are  the  essential  ingredients  of  dolus : 

1.  The  internal  will. 

2.  The  external  act, 

3.  The  causal  relation  of  the  will  to  the  act. 

If  the  will  is  not  brought  into  connection  with  the  act,  the  act  is 

not  to  be  considered  as  willed ;  yet  we  must  remember 

wui,  ob       ^^^^  ^o  thoughtful  man  can  insulate  a  particular  act  so  as 

ject,and      to  cut  that  act  off  from  the  consequences  that  naturally 

causation  ,  ,  ^  ^  "^ 

a,re  eaaen-    follow  from  it.     I  throw  a  stone  into  the  water,  intending 

simply  to  get  rid  of  the  stone  from  the  land.     Yet  at  the 

same  time  I  cannot,  as  one  who  has  previously  observed  similar 

results,  and  who  reasons  from  the  most  familiar  principles  of  physics^ 

^  See  Austin's  Jurisp.ii.  327;  Whart.  for  some  considerable  time  before,  the 

Horn.  129.    It  should  not  be  forgotten  commission  of  the  fact ;  which  is  a 

in  this  connection  that  the  legal  mean-  mistake,  arising  from  the  not  well  dis- 

ing  of  the  term  malitia  or  malice  is  tinguishing  between  hatred  and  malice, 

different   from  its  popular  meaning,  Envt/f    hatred,  and    malice  are  three 

which  makes  it  synonymous  with  spite,  distinct  passions  of  the  mind."    Kel. 

Thus  Lord  Holt  says:   **Some  have  127.     The  concision  arising  from  this 

been  led  into  mistakes  by  not  well  con-  ambiguity   is  discussed  in  2  Steph. 

eidering  what  the  passion  of  malice  is ;  Hist.  Crim.  Law,  120. 

they  have  construed  it  to  be  a  rancor  ■  See  supra,  1 11;  infra,  §  119. 

of  mind  lodged  in  the  person  killing  '  Gessler's  Dolis  Tubingen,  1860, 
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foi^t  that  this  stone  will  cause  a  ripple  on  the  surface  of  the  water. 
A  similar  case^  it  is  argued^  arises  when  A.  shoots  at  B.,  intending 
to  kill  him,  but  the  ball  glances  and  kills  C,  whom  A.  has  reason 
to  expect  to  be  in  close  vicinity.^  The  intention  to  kill  B.,  could  it 
be  so  insulated  as  to  detach  it  from  any  consequence  except  that  in- 
tended, could  not  support  an  indictment  for  killing  C. ;  but  if  it 
cannot  be  so  insulated,  and  if  shooting  at  B.  naturally  involves  the 
contingency  of  missing  B.  and  hitting  C,  then  dolvs  is  to  be  im- 
puted to  the  killing  C.^ 

We  must  at  the  same  time  remember  that  an  instrumental  intent, 
the  realization  of  which  produces  an  injury  to  another,  may  be 
either  indifferent  or  criminal.  A  man  may  drop  a  stone  from  a 
roof  on  a  street,  and  may  do  this  either  sportively  or  with  intent  to 
hurt  a  passer-by.  When  there  is  an  intent  to  hurt,  in  other  words, 
when  to  the  intent  to  use  a  particular  instrument  the  intent  to  hurt 
by  the  use  of  such  instrument  is  added,  then  dolus  exists.  Doltia 
(malice)  is  therefore  the  condition  of  an  offence  by  an  instrument 
specifically  intended,  and  the  act  must  be  immediately  directed  by 
the  intent.^  Oulpa  (n^ligence)  is  the  condition  of  an  offence  not 
intentional,  but  imputable  to  the  lack  of  such  diligence  as  it  was 
the  duty  of  the  party  to  bestow. 

§  108.  It  is  here  that  emerges  the  question  that  has  been  pro- 
ductive of  so  much  difficulty  in  this  branch  of  jurisprudence.  Is 
it  sufficient  to  constitute  dolus  (malice)  that  the  fatal  result  should 
only  appear  to  the  assailant  as  a  mere  possibility  ?  In  answering 
this  question  we  must  remember  that  we  are  not  able  to  select 

^  See  Meyer,  |    106,  who   defines  101,  1889;  but  the  great  weight  of 

doliu  to  be  the  will  to  do  io  the  con-  authority  is  against  this  view.    B.  v, 

Crete  that  which  the  law  forbids  in  Latimer,    17  Q.  B.  D.  359 ;    s.  c.  16 

the  abstract.!                      V^  y's*  Cox  C.  C.  70,  1886;  Angell  v.  State, 

•  See  vifra,  H  120, 128,;  318;  E.  v.  36  Tex.  642, 1871 ;  Wareham  v.  State, 

Smith,  Dears.  C.  C.  669;  s.  c.  7  CJox  26  Ohio  St.  601,  1874;   Lacefield  v. 

C.  C.  51 ;   33  E.  L.  &  Eq.  567, 1866 ;  State.  34  Ark.  276, 1879 ;  State  v,  Lee 

B.  V.  Stopford,  11  Cox  C.  C.  643, 1870.  Vines,  34  La.  An.  1079, 1882.  In  such 

It  has  been  attempted  to  distinguish  a  case  the  felonious  intent  is  trans- 

between  the  case  of  a  mistake  of  per-  ferred.    State  t;.  Montgomery,  91  Mo. 

son,  as  where  C.  takes  A.  for  B.,  and  62,  1886;  State  v,  Benfirow,  111  Mo. 

shoots  or  strikes  him,  and  a  mistake  689, 1892 ;  Com.  v.  Breyessee,  160  Pa. 

of  aim,  as  when  he  intends  to  hit  B.  461,  1894. 

and  hits  A.,  on  the  ground  that  in  the  '  See  B.  v.  Chapman,  1  Den.  C.  C. 

latter  case  the  element  of  intent  is  432, 1849 ;  B.  t;.  Preston,  2  Den.  C.  C. 

lacking;  R.  v.  Hewlett,  1  F.  &  F.  91,  363, 1861 ;  Besp.  v.  Boberts,  1  Dall.  39, 

1858 ;    People  v.  Bobinson,  6  Utah,  1778 ;  Morse  v.  State,  6  Conn.  9, 1825. 
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arbitrarily  the  instruments  we  want  to  effect  a  particular  end,  nor 
„  ^  .  is  there  any  instrument  which  we  can  speak  of  as  abso- 
if  party  lutely  in  our  power.  Whatever  we  attempt  we  have  to 
oontom-  cxecute  by  means  of  agencies  whose  operation  may  be 
plated  re-    modified  by  numerous  contingencies  over  which  we  have 

Bait  as  a  ^  ^ 

oontin-  no  control.  No  plan  of  wrongs  therefore,  can  be  framed 
**°°^'  by  even  the  most  capable  and  cautious  of  conspirators^ 
which  they  must  not  r^ard  as  dependent  upon  contingencies  for 
its  consummation.  An  assailant,  therefore,  in  meditating  an  at- 
tack on  another,  must  contemplate  the  possibility  of  miscarriage. 
This  possibility  may  be  greater  or  less.  A  good  marksman  may 
be  almost  sure  of  hitting  his  intended  victim  ;  a  man  who  sends  an 
explosive  compound  to  an  enemy  may  estimate  that  the  probability 
of  injuring  his  enemy  is  slight.  If  the  means  adopted  are  such  as 
cannot  possibly  succeed,  then  there  is  no  such  connection  between 
the  instrumental  intent  and  the  final  intent  as  is  essential  to  consti- 
tute guilt.  But  if  there  be  no  such  impossibility,  and  if  the  means 
adopted,  improbable  as  it  would  seem,  have  a  fatal  result,  then  the 
end  is  to  be  regarded  as  having  been  intended.^ 

§  109.  We  shall  hereafter  have  occasion  to  distinguish  between 
motive  and  intent ;'  motive  being  in  this  sense  the  moving 
be  dassi-  powcr  impelling  to  action  for  a  particular  result,  intent 
^^JL  being  the  purpose  to  use  a  particular  means  to  effect  such 
and  o/fer-  result.  An  analogous  distinction  is  expressed  in  (rermany 
by  the  words  VorwJlz  and  Absichi.  The  intent,  for  In- 
stance, may  be  directed  to  the  use  of  a  particular  instrument,  but 
this  instrument  may  be  used  to  give  effect  to  one  of  several  mo- 
tives, e,  g.y  a  blow  may  be  given  with  the  motive  of  wounding,  or 
disgracing,  or  killing ;  or  when  a  house  is  set  on  fire,  the  motive 
may  be  either  plunder  or  homicide.  In  this  view  dolus  may  be  re- 
garded as  either  determinaiusy  aUemativus,  or  eveniuolis. 

§  110.  1.  Dolu8  determincUua  exists  when  the  instrument  is  in- 
tentionally used  to  effect  a  single  purpose,  as  when  a 
te?Mwna?M«  deadly  poison  is  intentionally  given  with  the  sole  pur- 
is  wiiere  a  pose  of  killing.  It  makes  no  difference  whether  or  no 
pofleisper-  the  instrument  w ill  effect  the  object  with  apparent  oer- 
pureucll.  tainty.  The  person  whose  life  is  attempted  may  have 
warded  off  susceptibility  to  disease  by  antidotes.     Or  it 

*  See  infra,  ?§  169,  817-8,  and  see       *  Infra,  J  119.    See  Cherry  Or.  R. 
Robinson  v.  State,  64  Ala.  86,  1876;  9  p.  12. 
Crim.  Law  Mag.  139. 
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may  happen  that  the  assailant  may  be  limited  in  carrying  out  his 
plan  to  a  single  agency  comparatively  uncertain.  In  either  case 
dolus  determinatus  is  established. 

Dolus  at- 

§   111.   2.    Dolus  aliemcUivus  or  eventualis. — It  may  Umativia 
happen  that  the  •  instrument  selected  may  have  two  or  i^e  pu^ 
more  distinct  effects,  and  that  of  the  possibility  of  this  ^^Jq^. 
the  assailant  is  or  ought  to  be  aware.     This  may  occur  temate  re- 
in  the  following  cases : 

a.  The  assailant  has  a  primary  object  in  view,  and  his  final 
intention  is  directed  to  effect  this  object ;  but  he  recognizes 
a  second  object  as  either  the  possible  or  probable  result  of 
the  instrument  he  employs.     Cases  of  this  class  are  divided 
by  the  Roman  authorities  as  follows : 
a}.  Dolus  evenJtualis, — When  only  the  second  object  is  crimi- 
nal, as  where  A.  shoots  at  a  mark,  seeing  B.  near  the 
mark,  and  knowing  that  a  slight  divergence  may  cause 
the  shot  to  miss  the  mark  and  to  strike  B. ;  and  when  B. 
is  struck  and  killed.^ 
6\  Dolus  determinatus  et  eventualis, — When  both  objects  are 
criminal ;  as  where  A.  shoots  at  B.  and  hits  C,  who  is  so 
near  to  B.  that  the  hitting  of  C.  was  or  ought  to  have 
been  within  the  contemplation  of  A.  as  probable.* 
6.  When  it  is  indifferent  to  the  assailant  which  of  several 
probable  objects  is  effected  by  the  instrument  chosen  by 
him. 
a^  When  only  one  of  these  objects  is  criminal,  which  is 

dolus  altemativus  in  its  single  sense. 
&\  When  all  are  criminal,  as  where  a  man  shoots  at  a  crowd, 
not  caring  whom  he  hits ;  which  is  dolv^  altemcUivus  in  the 
ordinary  sense.^ 
e.  When  the  assailant  desires  to  effect,  and  does  effect,  several 
criminal  objects  simultaneously.     This  brings  a   concur- 
rence of  several  doli  determinati^  which  are  to  be  tried  sev- 
erally.* 
d.  The  assailant  has  his  intention  fixed  on  a  single  criminal 
object,  but  while  effecting  such  object  he,  accidentally  and 
against  his  will,  effects,  by  the  instruments  used,  another 

^  See  B.  V.  Hewlett,  mpra,  J  107 ;  2       •  Infra,  |?  120,  608. 
Steph.  Hist.  Criin.  Law,  112.  *  See  VThart.  Cr.  PI.  &  Pr.  J  J  468 

•  See  supra,  J  107 ;  infra,  J{  120,  et  aeq, 
128. 
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criminal  object.  If  so^  the  first  contingency  involves  only 
dolus;  the  second  only  cidpa.  This  covers  the  case,  here- 
after fully  discussed^  of  a  person  who,  when  shooting  a  tame 
fowl,  accidentally,  and  against  his  will,  kills  the  owner  of 
the  fowl.* 
Dolus  generalis  is  where  an  injury  is  directed  at  a  crowd,  let  the 
blow  fall  where  it  may.* 

§  112.  By  the  leading  English  writers  of  the  old  school,  malice 
is  held  to  denote  not  only  special  malevolence  to  the 
cfaas^^  *  individual  slain,  but  a  generally  wicked,  depraved,  and 
dudee  malignant  spirit,  a  heart  regardless  of  social  duty,  and 
the  mem-  deliberately  bent  on  mischief.'  And,  in  general,  any 
that  class,  formed  design  of  doing  mischief  is  by  these  authors 
called  malice,  whether  the  mischief  be  intended  to  fall 
upon  a  particular  person,  or  upon  any  person  who  may  be  within 
its  range.^  Thus  placing  an  obstruction  on  a  railway  track,  with 
intent  to  kill,  is  a  malicious  homicide,  and  is  murder,  whether  the 
intent  be  to  kill  a  particular  person,  or  to  kill  any  one  who  may  be 
on  the  train.'  And  malice  to  a  class  includes  malice  to  the  mem- 
bers of  that  class.* 

'  See  supra,  2  106,  and  cases  cited,  ting  a  bar  across  the  passage,  which 

Infra,  i  320.  caused  a  tumult  in  which  several  per- 

'  R  V.  Fretwell,  L.  &  C.  448 ;  s.  c.  sons  were  wounded.    The  defendant 

9  Cr.  C.  C.  471, 1864 ;  State  v,  Nash,  was  convicted,  and  the  conviction  was 

86  N.  C.  650;  s.  c.  41  Am.  Rep.  472,  sustained  by  the  court,  Lord  Cole- 

1882 ;    Scott  v.  State,  49  Ark.   166,  ridge,  C.  J.,  saying : 

1886  ;  People  v,  Raher,  92  Mich.  165 ;  "  The  prisoner  was  indicted  under 

8.  c.    31    Am.    St.    Rep.  675,  1892.  the  statute  24  &  26  Vict.  c.  100,  s.  20, 

Infra,  22120,  319,  388.  which  enacts  that  any  one  who  un- 

'  Fost.  256.  262.  lawfully  and  maliciously  wounds  or 

*  1  Hawk.  P.  C.  c.  13,  8.  18 ;  Fost.  inflicts  grievous  bodily  harm  upon 
267 ;  1  Hale,  451 ;  4  Black.  Com.  199.  any  other  person,  with  or  without  a 
Infra,  22  120,  319.  weapon,  shall  be  guilty  of  an  offence, 

*  Presley  v.  State,  69  Ala.  98, 1877.  and  punishable  accordingly.  (The 
See  Clifton  v.  State,  73  Ala.  473, 1883.  words,  *  with  or  without  a  weapon,' 

'  Infra,  H  120,  319,  383 ;  R.  v.  Mar-  were  introduced  because   difficulties 

tin,  (Crown  Cas.  Res.)  72  L.  T.  Journ.  often  arose  as  to  the  use  of  a  weapon 

83, 1881,  and  cases  cited  iupra,  n.  2.  or  instrument)    What  the  prisoner 

In  R.  V.  Martin  (Crown  Cas.  Res.)  in  the  present  case  did  was  this :  he 

72,   L.  T.  Journ.  83,  1881,  the  de-  came  out  first  and  turned  off*  the  gas, 

fendant  was  charged  with  malicious  and  put  across  the  passage  an  iron 

wounding,  which   resulted  from    his  bar,  and  then  he  went  his  way.    The 

extinguishing   the    gas  in    the   out-  people  in  the  theatre,  as  they  came 

ward  entry  of  a  theatre  and  put-  out,  finding  the  place  dark,  very 
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§  113.  The  older  English  text-books  distinguish  between  ^'  malice 
express"  and  *' malice  implied."     This,  however,  as  is  Fallacy  of 
elsewhere  shown,*  cannot  be  sustained.     Our  only  way  J^*^^®"* 
of  proving:  malice  is  by  inferring  it  from  circumstances,  malice 
EvL  should  a  party,  when  examined  on  the  stand,  say,  '^l^ip'.' 
"I  did  the  act  maliciously,"  the  question  would   still  P^*®^-" 
remain,  how  far  the  statement  is  to  be  believed.     The  mode  of 
proof  is  not  demonstration,  but  inference.' 

natarally  fell  into  a  panic  and  rushed  one  of  sound  sense  and  reason  and  it 
forward,  and  of  course  met  the  iron  is  applicable  here.  The  prisoner, 
bar,  and  the  person  injured  knocked  therefore,  was  most  properly  con- 
his  head  against  the  bar  and  was  victed,  and  if  he  receives  exemplary 
seriously  injured, -though  happily  not  punishment  I  shall  be  satisfied  with 
killed.    For   that  the   prisoner  was  the  result." 

indicted,  and  the  jury  found  all  that  ^  Whart.  Or.  Ev.  ||  16,  734  el  seq, 
was  necessary  to  sustain  the  charge  The  distinction,  however,  is  still  kept 
under  the  enactment  that  he  did  un-  up  in  Texas.  Jones  v.  State,  5  Tex. 
lawfully  and  maliciously  inflict  griev-  App.  397,  1879;  Martinez  v.  State,  30 
oos  bodily  harm  upon  the  person  in-  Tex.  App.  129, 1891 ;  Sherar  v.  State, 
jured — that  is,  without  a  weapon  or  30  Tex.  App.  349,  1891;  Baltrip 
instrument  in  his  hand.  The  question  v.  State,  30  Tex.  App.  545,  1891 ; 
is  whether  under  these  circumstances  and  seemingly  in  West  Virginia ; 
he  was  guilty  of  everything  the  enact-  State  v.  Welch,  36  W.  Va.  690, 1892. 
ment  includes,  and  I  am  clearly  of  •  See  Whart.  Or.  Ev.  JJ  7,  785-9 ;  7 
opinion  that  he  was.  He  must  be  Crim.  Law  Mag.  273;  9  Crim.  Law 
taken  to  have  intended  the  natural  Mag.  139.  Malice  is  inferred  from 
consequences  of  what  he  did.  And  the  mere  fact  of  killing;  State  t;. 
what  he  did  was  to  do  what  would  cer-  Douglass,  28  W.  Va.  297, 1886;  from 
tainly  alarm  and  frighten  a  number  the  weapon  used;  McClain  v.  Com., 
of  people  and  also  to  obstruct  their  110  Pa.  263, 1885 ;  McKee  v.  State,  82 
exit  by  something  which,  when  they  Ala.  32,  1886  ;  State  v,  Hockett,  70 
came  against  it,  would  certainly  cause  Iowa,  442, 1886 ;  Webb  v.  State,  (Ala.) 
them  serious  injury,  and  then  if  a  per-  14  So.  Eep.  865, 1894 ;  Walker  v.  State, 
son  did  thus  come  against  it,  and  was  (Lid.]  36  N.  E.  Rep.  356,  1894;  or 
so  injured,  then  the  prisoner  did  *  un-  from  all  the  facta  in  the  case ;  Hicks  v. 
lawfully  and  maliciously '  cause  him  State,  25  Fla.  535, 1889 ;  Yates  v.  State, 
to  be  so  injured—that  is '  maliciously '  26  Fla.  484,  1890 ;  Crosby  v.  People, 
not  in  the  sense  of  actual  malice  137  111.  325, 1891. 
against  the  particular  individual,  but  In  prosecutions  under  police  stat- 
in the  sense  of  doing  an  unlawful  act  utes,  intent  is  held  to  be  either  imma- 
calculated  to  injure,  and  by  which  terial  or  to  be  presumed  from  the 
another  person  was  in  fact  injured —  prohibition  of  the  act.  13  Crim.  Law 
that  is  'maliciously'  injuring— just  Mag.  839,  JJ  13, 14 ;  Betts  v.  Armstead, 
as  in  the  case  of  a  man  who  unlaw-  20  Q.  B.  D.  771, 1888 ;  Pain  v.  Bough t- 
fliUy  fires  a  gun  among  a  crowd,  and  wood,  24  Q.  B.  D.  353,  1890  ;  U.  S.  v, 
who,  if  he  kills  one  of  them,  is  clearly  Adams,  2  Dak.  305,  1880 ;  McKibbin 
gailty  of  murder.    That  principle  is  v.  State,  40  Ark.  480, 1883 ;  State  v. 
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§  114.  Supposing  malice  be  proved  to  have  existed  a  short  time 

before  a  crime,  it  will  be  presumed  to  have  continued 
suroeti  to  down  to  the  actual  commission,  unless  modifying  circum- 
bo  contm-    stances  are  shown  to  have  taken  place,  or  the  defendant 

is  in  some  other  way  proved  to  have  acted  under  fresh 
controlling  motives.^  Yet  the  presumptions  in  such  cases  are  not  of 
law,  to  be  imposed  in  all  cases  by  the  court,  but  of  fact,  to  be  drawn 
or  repelled  by  the  circumstances  of  the  particular  case.'  In  this 
view  we  mudt  remember  that  it  is  not  a  law  of  our  nature  that  an 
intention  once  formed  continues ;  and  we  must  also  remember  that 
it  is  far  from  being  the  case  that  by  those  who  threaten  crime,  crime 
is  uniformlv  executed.  The  most  deliberate  assassinations  are  those 
whose  preparations  are  most  artfully  concealed ;  while  persons  who 
are  apt  the  most  noisily  to  threaten  -are  often  those  who  are  the 
most  reluctant  to  execute.' 

§  116.  No  human  gauge  existing  by  which  duration  of  malice 

can  be  measured,  we  are  obliged  to  resort  for  this  purpose 
tion  to  be  ^  ^^^  same  probable  reasoning  by  which  the  existence  of 
fromT^tB    ™^^^^   ^   proved.      A.  shoots  B.  in  the  public  streets, 

without  authority  and  without  provocation.  As  reason- 
able beings  usually  intend  any  important  step  they  take,  we  infer 
that  A.  intended  this  shot ;  but  this,  as  we  will  hereafter  see,  is  a 
matter  not  of  legal  presumption,  but  of  logical  inference.* 

§  116.  To  premeditation,  which  is  an  essential  ingredient  ot 
Premedi-  ^^^^li^^e,  and  which  by  many  statutes  is  made  a  condition 
tation  re-  of  certain  crimes,  it  is  logically  necessary  that  there  be  a 
fixed  pe-  period  of  prior  consideration  ;^  but  as  to  the  duration  ot 
"^-  this  period  no  limit  can  be  arbitrarily  assigned.     The 

reasons  for  this  are  obvious :  (1)  No  psychological  tests  which  the 

Probasco,  62  Iowa,  400, 1888 ;  Lane  v.  »  Infra,  i  477.    See  Cannon  v.  State, 

State,  16  Tex.  App.  172, 1884;  Boat-  57  Miss.  147, 1879;  Jones  v.  State,  57 

right  v.  State,  77  Ga.  717, 1886 ;  Ross  Miss.  684,  1S80. 

V.  State,  116  Ind.  495,  1889;   In  re  *  Infra,  i  122.    See  U.  S.  v.  Cornell, 

Carlem,  127  Pa.  330,  1889;  State  v.  2  Mason,  91, 1820;  People  v.  Clark,  7 

White  Oak  River  Corp.,  Ill  N.C.  661,  N.Y.  385,  1852;  People  v,  Moore,  8 

1892.  Cal.  90, 1857 ;  Fahnestock  v.  State,  23 

One  is  presumed  to  intend  the  nee-  Ind.  231, 1864;  Com.  v.  Drum,  58  Pa. 

essary  consequences  of  his  act    State  9, 1868 ;  State  v.  Holme,  54  Mo.  153, 

V.  Welch,  36  W.  Va.  690, 1892.  1873 ;  Binns  v.  State,  66  Ind.  428, 1 879. 

^  See  Whart.  Cr.  Ev.  H  738,  816 ;  As  to  premeditation  under  statutes, 

and  see  ir^ra,  §  477.  see  ir^ra,  i  380. 

*  Murray  v.  Com.,  79  Pa.  311, 1875 ;  *  This  is  clearly  seen  in  the  case  ot 

Lamar  t;.  State,  63  Miss.  265,  1885.  larceny  of  property  found.    There  the 
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law  can  supply  can  help  us  in  determining  how  long  a  time  an  evil 
intent  was  harbored.  (2)  In  men  of  quick  action,  engaged  in 
desperate  enterprises,  evil  designs  hastily  hustle  upon  each  other, 
shaping  themselves  almost  instantaneously  to  meet  new  contin- 
gencies as  they  arise.  The  old  are  much  less  rapid  in  coming  to  a 
conclusion  than  are  the  young.  Persons  with  mechanical  aptitudes 
are  more  rapid  in  deciding  as  to  mechanical  acts  than  are  persons 
without  such  aptitudes.  A  soldier  would  require  less  time  to  de- 
liberate as  to  the  use  of  a  gun,  a  chemist  as  to  the  preparation  of  a 
poison,  than  would  a  person  not  accustomed  to  fire-arms  or  poisons. 
No  limit  as  to  premeditation  can  be  arbitrarily  imposed  by  the  law. 
Whether  there  has  been  premeditation  must  be  determined  by  the 
concrete  case. 

As  to  the  relations  of  premeditation  to  hot  blood  the  following 
points  may  be  noticed  : 

(1)  The  fiict  that  passion  intervenes  after  a  premeditated  offence 
has  been  undertaken  does  not  sustain  the  defence  of  hot  blood. 

(2)  A  crime  conceived  in  hot  blood,  but  executed  coolly  and  with 
deliberation,  is  to  be  regarded  as  premeditated. 

(3)  On  the  other  hand,  the  fact  that  a  crime  may  have  been  con- 
templated vaguely  beforehand  does  not  make  it  premeditated  if  its 
execution  took  place  in  hot  blood  or  sudden  passion.' 

§  117.  It  is  constantly  laid  down  that  intent  at  the  time  of  action 
is  enough.     It  is  not  meant  to  assert  by  this  that  a  per- 
son who,  under  a  sudden  impulse,  kills  another  is  guilty  time^of^ 
of  murder.     To  say  this  would  be  unwarranted,  for  the  ^^^^\ 
reason  that  we  have  no  means  of  saying  that  a  particular 
impulse  is  sudden.     What  we  have  a  right,  however,  to  say,  and 
what  the  law  means  by  this  maxim  to  say,  is  this,  that  when  a 
homicide  is  committed  by  weapons  indicating  design,  then  it  is  not 
necessary  to  prove  that  such  design  existed  at  any  definite  period 
before  the  fatal  blow.     From  the  very  fact  of  a  blow  being  struck, 
we  have  a  right  to  infer  (as  a  presumption  of  fact,  but  not  of  law) 
that  the  blow  was  intended  prior  to  the  striking,  although  it  may 
be  at  a  period  of  time  inappreciably  distant.* 

intent  to  convert  to  the  finder's  use  Ga.  369, 1889 ;  Allen  v.  State,  91  Ala. 

must  exist  at  the  time  of  taking  it  19 ;  s  c.  24  Am.  St.  Bep.  856, 1890. 
into  possession ;  a  subsequent  intent       ^  See  infraf  2J  315, 380,  480 ;  Berner, 

will  not  make  it  a  crime.    Weaver  v.  9th  ed.  §  94.    As  to  cooling  time,  see 

State,  77  Ala.  26,  1884 ;  Morrison  v.  infra,  1 460 ;  and  as  to  time  necessary  to 

State,  17  Tex.  App.  34;  8.  c.  50  Am.  intention,8eeWhart.Cr.Ev.?J738,816. 
Bep.  120,1884;  Boberts  v.  State.  88       '  The  rale  in  the  text  is  applied  even 
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§  119.]  CRIMES.  [book  I. 

§  117  a.  Malioe  may  be  exerted  against  a  party  at  a  distanoe; 
Malice  ^  where  A.  lays  poison  for  B.  in  his  food,  which  B, 
does  not  afterward  takes  and  dies.  And  so  where  A.  procures 
physical  an  idiot  or  lunatic  to  kill  B.,  which  is  done.  In  both 
contact.  instances  A.  is  guilty  of  the  murder  as  principal.^  The 
same  result  follows  when  an  injury  is  produced  by  frightening  the 
injured  party.* 

§  118.  As  is  elsewhere  seen,*  wherever  on  a  prosecution 

In  casoB  01 

doubt,  Ter-  for  an  offence,  embracing  two  or  more  d^rees,  there  is 
b^iSen  reasonable  doubt  as  to  whether  the  evidence  sustains  the 
for  lower     higher  decree,  the  verdict  is  to  be  taken  for  the  lower. 

degree.  °  . 

The  rule  in  such  case  is  ^^  in  duMo  mitiua.'^^ 
Motives  to  §  119.  The  will  acts  under  a  variety  of  motives,  some 
ffuished^  very  complex.*  The  motive  varies  with  the  man,  what  is 
tenT  S»m-  s*'^^?  ^^^  ^^®  being  weak  with  another.  The  gratifica- 
bination  of  tion  of  passion  is  a  responsible  motive ;  and  so  also  is  the 
defence.      general  intent  to  violate  law,  fall  the  consequences  on 

as  to  murder  in  the  first  degree,  Lewisv.State,  15Tex.  App.  647, 1883; 
which  by  statute  requires  delibera-  Cook  v.  State,  77  Gb.  96, 1886 ;  Malone 
tion.  Infra,  i  380 ;  R.  v.  Noon,  6  Cox  v.  State,  77  Ga.  767,  1886 ;  State  «. 
C.  C.  137,  1862 ;  U.  S.  v,  Cornell,  2  Hockett,  70  Iowa,  442,  1886 ;  Ham- 
Mason,  91,1820;  U.  S.  «.  McGlue,  1  mil  t;.  State,  90  Ala.  577, 1890 ;  State  ». 
Curt.  C.  C.  1, 1851 ;  State  v.  Lipsey,  3  Dennison,  44  La.  An.  135, 1892 ;  Green 
Dev.  (N.  C.)  485, 1832 ;  Coffee  v.  State,  v.  State,  (Ala.)  13  So.  Rep.  482, 1893 ; 
3  Yerg.  283, 1832;  Woodsides  v.  State,  State  v.  Ashley,  (La.)  13  So.  Rep.  738, 
2  How.  (Miss.)  655,  1837;   Dains  v.  1893. 

State,  2  Humph.  439,  1841 ;  Green  v,  *  Infra,  J  J  167,  206-24,  278-9. 

State,   13  Mo.  382,  1850 ;  People  v.  *  Infra,  §  167 ;  mpra,  i  116. 

Clark,  7  N.  Y.  385,  1852;   People  v,  »  Whart.  on  Cr.  Ev.  H  334,  721. 

Sullivan,  7  N.  Y.  896,  1852 ;  Mitchum  *  See,  also,  infra,  i  392. 

V.  State,  11  Ga.  615,  1852 ;  People  v.  *  See  infra,  i  153 ;  Whart  Cr.  Ev.  {{ 

Moore,  8  Cal.  90,  1857 ;  Fahnestock  784  et  seq. ;  Ettinger  v.  Com.,  98  Pa. 

V.  State,  23  Ind.  231,  1864;  State  v.  338,  1881;  Marler  v.  State,  68  Ala. 

Decklotts,  19  Iowa,  447, 1865 ;  Laner-  580,  1881 ;  Hogan  v.  State,  13  Tex. 

gan  v.  People,  50  Barb.  (N.  Y.)  266,  App.  319,  1882;  Pinckord  v.  State,  13 

1867 ;  Com.  v.  Drum,  58  Pa.  9,  1868 ;  Tex.  App.  468,  1883 ;  Turner  v.  State, 

McAdams  v.  State,  25  Ark.  405, 1869 ;  70  Ga.  765,  1883 ;  Johnson  v.  State,  24 

Peri  V.  People,  65  111.  17,  1872 ;  Peo-  Fla  162,  1888 ;  State  v.  Rainsbarger, 

pie  V.  Cotta,  49  Cal.  166, 1874;  Miller  74  Iowa,  196,  1888;  O'Brien  v.  Com., 

V.  State,  54  Ala.  155,  1875 ;  Nichols  v.  89  Ky.  354, 1889 ;  Jacobs  v.  State,  28 


Com.,  11  Bush,  575,  1875;  State  v 
Rhodes,  1  Houst.  C.  C.  476,  1877 
Leighton  v.  People,  88  N.  Y.  117, 1882 
Ernest  v.  State,  20  Fla.  383,  1883 
State  V.  Brown,  41  Minn.  319,  1889 
Clifford  V.  State,  58  Wis.  477,  1883; 
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Tex.  App.  79, 1889 ;  Williams  v.  Com., 
85  Va.  607. 1889 ;  Miller  v.  State,  68 
Miss.  221,  1890 ;  Johnson  v.  State,  29 
Tex.  App.  150,  1890 ;  State  v.  Lentz, 
45  Minn.  177, 1891 ;  Com.  v.  McManus, 
143  Pa.  64,  1891;  Pate  v.  State,  94 


CHAP.  IV.]  MALICE   AND   INTENT.  [§119' 

whom  they  may.^  And  the  law  is^  that  no  matter  what  may  be 
the  motives  leading  to  a  particular  act,  if  the  act  be  illegal, 
it  is  indictable,  notwithstanding  that  some  one  or  more  of  these 
motives  may  be  meritorious.'  Thus  the  motive  of  promoting  ulti- 
mate public  good  is  no  defence  to  an  indictment  for  nuisance ;'  in- 
tending to  instruct  the  public  is  no  defence  to  an  indictment  for 
libel  ;*  the  motive  of  returning  the  goods  is  no  defence  to  an  indict- 
ment for  embezzlement,'  or  for  larceny,'  nor  is  the  motive  of  giving 
away  the  goods  to  another;^  scientific  enthusiasm  is  no  defence  to 
an  indictment  for  disinterring  a  corpse ;®  the  motive  of  notifying 
of  a  fire  is  no  defence  to  an  indictment  for  arson;'  the  motive  of 
ridding  the  community  of  a  bad  man  is  no  defence  to  an  indict- 
ment for  homicide  ;^®  the  motive  of  paying  a  debt  with  the  proceeds 
is  no  defence  to  forgery."     No  matter  what  other  motives,  good  or 

Ala.  14,  1891;  Johnston  v.  State,  94  1806;  State  t;.  Cocker,  8  Barring.  554, 

Ala.  35,  1891;  Franklin  v.  Com.,  92  1840;  State  v,  Moore,  12  N.  H.  42, 

Ky.  612,  1892 ;  Wilkerson  v.  State,  31  1841 ;  Perdue  v.  State,  2  Humph.  494, 

Tex.  Cr.  86, 1892 ;  Hodge  v.  State,  97  1841 ;  Com.  v.  Belding,  13  Mete.  10, 

Ala.  37, 1893 ;  Butler  v.  State,  92  Ga.  1847,  (infra,  ?  1416) ;  Com.  v.  MTike, 

601, 1893 ;  Davidson  v.  State,  (Ind.)  34  3  Cuah.  181,  1849 ;  State  v.  Dineen,  10 

N.  E.  Eep.  972, 1893 ;  State  v.  O'Neil,  51  Minn.  407, 1865 ;  State  v.  King,  86  N. 

Kans.  651, 1893 ;  Thomas  v.  Com.,  (Ky .)  0.  603, 1882 ;  People  v.  Cometti,  92  N. 

208.W.Kep.  226,1893;  People  v.  Har-  Y.  85,  1883;  State  v,  Coleman,  20  S. 

ris,  136  N.  Y.  423,  1893 ;  Gonzales  C.  441,  1883.    See  Whart.  Cr.  Ev.  i 

V,  State,  31  Tex.  Cr.  508, 1893 ;  Hall  135 ;  and  see,  as  to  distinction  be- 

V,  State,  31  Tex.  Cr.  565, 1893 ;  Snod-  tween  motive   and   intent,  2  Steph. 

grass  V.  Com.,  (Va.)  17  S.  E.  Rep,  238,  Hist.  Crim.  Law,  110 ;  Cherry  Cr.  L.  12. 

1893.  Accordingly,  motive  is  as  a  general 

^  See  1  Whart.  &  St.  Med.  Jur.  J|  rule  not  material;  Cherry  Cr.  L.  10; 

399,  404,  405 ;  Whart  on  Cr,  Ev.  JJ  and  need  not  be  shown,  unless  the 

135,  740.  crime  is  doubtfiil.    People  v,  Sliney, 

*  Si^a,  i  88 ;  if^fra,  H  380-1 ;  5  137  N.  Y.  570,  1893 ;  State  v.  Work- 

Law  Quarterly  Rev.  188 ;  R.  v.  John-  man,  (S.  C.)  17  S.  E.  Rep  694,  1893. 
son,  11  Mod.  62, 1706 ;  R.  v.  Cox,  R.       »  Infra,  H  1416,  1420. 
&  R.  362,  1818 ;  R.  v,  Davis,  1  C.  &  P.       *  Infra,  J  1594.  Steele  v.  Brannans, 

806,  1824;  R.  v,  Gillon,  1  Mood.  C.  C.  L.  R.  7  C.  P.  261,  1872. 
85 ;  8.  c.  1  Lew.  C.  C.  57,  1825 ;  R.  v,       *  Infra,  {  1053. 
Batt,  6  C.  &  P.  329, 1834 ;  R.  v.  Ward,       •  Infra,  J  906. 
4  A.  &  E.  384,  1836 ;  infra,  J|  1416,       '  Infra,  i  899. 
1421;  R.   V.   Geach,  9  C.  &  P.  499,       »  Com.    v.    Cooley,    10    Pick.    37, 

1840;  R.  V.  Bowen,  C.  &M.  149, 1841;  1830;  1  Russ.  630,  9th  ed.    Infra,  i 

E,  V.  Doddridge.  8  Cox  C.  C.  335,  1432  a. 

1860;  R.  V.  Morby,  8  Q.  B.  D.  571,       ^  R.  v.  Regan,  4  Cox  C.  C.  335, 1850. 
1882;  B.  V.  Dudley,  14  Q.  B.  D.  273,       "  Infra,  U  488  et  seq, 
ISM ;  People  v.  Curling,  1  Johns.  220,       "  Infra,  ?  718. 
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§  120.]  CRIMES.  [book  I. 

bad,  co-operated,  if  the  intent  to  do  the  particular  unlawful  act  is 
either  proved  or  implied,  the  offence,  if  committed,  is  completfe.^ 
If  the  law  were  otherwise,  there  would  be  few  convictions  of  crime, 
for  there  are  few  crimes  in  which  extraneous  motives  are  not  mixed 
up  with  the  particular  evil  motive.* 

§  120.  When  an  intent  exists  to  do  wrong,  and  an  unintended 

illegal  act  ensues  as  a  natural  and  probable  consequence^ 
•dipjniy  the  unintended  wrong  derives  its  character  from  the 
character  general  evil  intent.*  A  general  malevolent  purpose  to 
from^ur-  break  the  law,  for  instance,  or  to  inflict  injury  irrespeo- 
which  it  is  tivc  of  any  particular  malice,  gives  color  to  a  particular 

wrongful  act  committed  in  execution  of  the  general 
malevolent  purpose.  A  man  out  of  general  malignity  may  fire  on 
a  crowd,  or  may  displace  a  rail  on  a  railway;  and  then,  if  any  life 
be  lost,  he  is  responsible  for  murder,  though  he  may  have  had  no 
intention  of  taking  any  particular  life.^  It  has  been  further  ruled 
that  if  a  man  shoots  A.  by  mistaking  the  person,  when  intending  to 
shoot  B.,  he  is  responsible  for  shooting  A.,  under  statutes  which 
make  it  penal  to  shoot  at  another  with  intent  to  kUl  the  person  shot 

*  U.  S.  V.  Stores,  4  Woods,  641,  In  R.  v,  Woodburne,  16  St.  Tr.  54, 
1882 ;  State  v.  King,  86  N.  C.  603,  1722,  it  was  held  that  though  the  in- 
1882 ;  State  v,  Jones,  79  Mo.  441,  tent  was  to  murder  and  not  to  disfig- 
1883;  State  v,  Slingerland,  19  Nev.  ure,  the  defendant  might  be  convicted 
185,  1885.  See  Pence  v.  State,  110  of  maiming  with  intent  to  disfigure. 
Ind.  95,  1886.  This,  which  strains  to  its  extremest 

As  to  concurrent  bad  motives,  see  tension  the  doctrine  in  the  text,  is 

B.  V.  Batt,  6  0.  &  P.  329,  1834 ;  B.  v.  sustained  by  Sir  J.  F.  Stephen  in  his 

Hill,  2  Mood.  C.  C.  30,  1837 ;  B.  v.  History  of  Crim.  Law. 

Geach,  9  C.  &  P.  499, 1840 ;  B.  v.  Dod-  »  See  supra,  H 107-110 ;  9  Crim.  Law 

dridge,  8  Cox  C.  C.  335,  I860 ;  State  v.  Mag.  145 ;  State  v.  McCahill,  72  Iowa, 

Moore,  12  N.  H.  42,1841;  People  v.  111,   1887;    State   v.  Munchrath,  78 

Carmichael,  5  Mich.  10, 1858 ;  Clifton  Iowa,  268, 1889 ;  State  v,  Levelle,  84 

V.  State,  73  Ala.  473,  1888.    It  is  no  S.  C.  120,  1890 ;  Baker  v.  State,  30 

defence  that  the  act  was  done  in  sport  Fla.  41, 1892. 

or  jest.    Hill  v.  State,  63  Ga.  578,  One  who  administers  a  drug  with 

1879;  Smith  v.  Com.,   100  Pa.  324,  intent    merely  to  stupefy;    State  v, 

1882 ;  People  v,  Stubenvoll,  62  Mich.  Wagner,  78  Mo.  644 ;  8.  c.  47  Am. 

329,1886;  Henderson  v.  State,  (Ala.)  Bep.  131,   1883;    States.  Wells,  61 

13  So.  Bep.  146, 1893.    See  cases  cited  Iowa,  629 ;  s.  c.  47  Am.  Bep.  822, 

infra,  H  373  a,  608  a,  1883 ;  or  to  excite  sexual  desire ;  State 

*  See  infra,  H  122,  1168;  Whart.  v.  Deschamps,  41  La.  An.  1051,  1890, 
Cr.  Ev.  i  734  et  seq. ;  1  Whart.  &  St.  will  be  liable  if  it  cause  death. 

Med.  Jur.  §J  399-405 ;  Ideler,  Lehr-  *  See  mpra,  ?  110 ;  infra,  §§  186, 

buch,  pp.  254-266;  Spectator,  July  26,  319.    Morgan  v.  State,  13  Sm.  &  M. 

1879.  242,  1849. 
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oL^  And  so  has  it  beeu  held  with  regard  to  murder  at  oommon 
law.'  We  have  the  same  distinction  taken  as  to  burglary^  where 
the  intent  was  to  steal  something  different  from  that  actually 
stolen  ;^  and  as  to  arson^  where  the  intent  was  to  get  a  reward  by 
giving  the  earliest  information  of  a  fire  at  the  police  station,  and 
not  to  injure  the  owner ;^  or  where  an  unintended  house  was 
burned.^  And  so  if  there  be  a  deliberate  intent^  when  taking  lost 
goods^  to  steal,  no  matter  who  may  be  the  owner,  this  intent  may 
be  viewed  as  an  intent  to  steal  from  A.,  when  A.  is  subsequently 
discovered  as  owner.* 

In  other  words,  when  there  is  a  general  intent  to  do  evil,  of 
which  evil  the  wrong  actually  done  may  be  looked  upon  as  a  prob- 
able incident,  then  the  party  having  such  general  intent  is  to  be 
regarded  as  having  intended  the  particular  wrong/  A  man  using 
a  deadly  weapon  in  a  crowd,  intending  to  kill,  must  be  regarded  as 
intending  to  kill  all  within  the  range  of  the  weapon,  whether  as  a 
primary  object,  or  as  incidental  to  such  primary  object.^    And  a 

^  B.  V.  Jarvis,  2  Mood.  &  K.  40,  prohibitum  in  this  relation  is  now  ex- 

1837 ;  R.  V.  Smith,  Dears.  C.  C.  559 ;  ploded.    A  man  who  inflicts  injury 

&    c.    33    E.  L.  &    £q.  567,  1855 ;  incidentally  to  attempting  a  statutory 

Walker  v,  Btate,  8  Ind.  290,  1856 ;  crime  is,  on  the  reasoning  of  the  text. 

People  V.  Torres,  38  Oal.  141,  1869 ;  as  responsible  as  is  the  man  who  in- 

Callahan  v.  State,  21  Ohio  St.  306,  flicts  injury  incidentally  to  a  common 

1876.    See  Ck>m.  t;.  McLaughlin.  12  law  crime. 

Cush.  615, 1853 ;  and  see,  also,  wpra,  ^  Bailey's  Case,  R.  &  R.  C.  C.  1, 

2  107 ;  infra,  |  645  a.  1800 ;  State  v.  Myers,  19  Iowa,  517, 

*  See  ir^ra,  H  317-320,  645  a;  R.  1865;  Golliherv.  Com.,  2  Duval,  163; 
V.  Saonders,  2  Plow.  473, 1876 ;  Angell  s.  C.  87  Am.  Dec.  493,  1865 ;  State  v. 
V.  State,  36  Tex.  542, 1871.  Nash,  86  N.  0.  650;  8.  c.  41  Am.  Rep. 

»  Infra,  i  810.  472,  1882 ;  Scott  v.  State,  49  Ark.  156, 

*  R  V.  Regan,  4  Cox  C.  C.  335,  1886;  Spies  v.  People,  122  111.  1, 
1850.  It  has  also  heen  held  that  1887 ;  State  v.  Adams,  78  Iowa,  292, 
when  a  party  intending  to  commit  a  1889 ;  Minaghan  v.  State,  77  Wis.  648, 
rape  takes  money  from  the  woman  at-  1890;  People  v,  Raher,  92  Mich.  165 ; 
tacked,  it  may  be  robbery,  though  s.c.  31  Am.  St.  Rep.  575, 1892;  Combs 
no  money  was  demanded ;  R.  v.  Black-  v.  Com.,  (Ky.)  21  S.  W.  Rep.  353, 1893. 
ham,  2  East  P.  C.  711,  1787 ;  infra,  i  So,  also,  a  man  is  criminally  liable  for 
856.  an  accident  that  may  happen  from 

^  R.  V,  Pedley,  2  East  P.  C.  1026 ;  shooting  in  a  public  street.    People  t;. 

22Geo.III.;R.v.Probert8,2EastP.C.  Fuller,  2  Park.  Cr.  Rep.   16,  1823; 

1030 ;  20  Geo.  III.    /n/ra,  J| 836, 1283.  Sparks  v.  Com.,  3  Bush,  (Ky.)  Ill; 

*  R.  V.  Moore,  L.  &  C.  1, 1861 ;  s.  c.  8.  c.  96  Am.  Dec.  196, 1867 ;  and,  in 
8  Cox  C.  C.  416,  1861.  general,  for  any  reckless  behavior  that 

^  The  distinction  taken  in  the  old  shows  a  criminal  disregard  for  the 
books  between  malum  in  se  and  malum  safety  of  others.    Mayes  v.  People, 
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general  intent  to  do  evil^  sm^h  as  to  cover  all  the  natural  probable 
consequences  of  the  act^  may  be  inferred  from  the  circumstances  ot 
the  case.^  If,  however,  as  will  hereafter  be  seen,  it  is  plain  that  the 
offender's  will  was  directed  exclusively  to  a  particular  end  in  which 
he  failed,  and  that  the  act  done  by  him  was  unintended  in  any  sense, 
and  was  not  a  natural  or  probable  result  of  his  misconduct,  then  the 
more  logical  course  is  to  indict  him  for  a  malicious  attempt  to  do 
the  unperformed  act  and  for  negligence  in  the  act  performed.*    A 

106  111.  306 ;  s.  c.  46  Am.  Hep.  698,  malice  and  negligence,  see  infra,  2 128. 

1883 ;  State  v,  Emery,  78  Mo.  77 ;  s.  c.  The  killing  of  A.  in  mistake  for  B.  is 

47  Am.  Rep.  92, 1883 ;  State  t;.  Barbee,  well  settled  to  be  with  malicious  in- 

92  N.  C.  820, 1886 ;  People  v.  Staben-  tent.  Ivfra,  \\  317-22 ;  State  v.  Smith, 

voU,  62  Mich.  329,  1886 ;    Com.  v.  32  Me.  369,  1861 ;  State  r.  Payton,  90 

Matthews,  89  Ky.  287,  1889;  Guinn  Mo.  220,  1886.    And  in  spite  of  the 


V,  Com.,  (Ky.)  12  S.  W.  Rep.  672, 1889 
Johnson  v.  State,  94  Ala.  36,  1891 
State  V.  Morrison,  104  Mo.  638,  1891 


contrary  decisions,  the  great  weight 
of  authority  is  in  favor  of  the  view 
that  if  A.  aims  at  B.  and  hits  C,  the 


Pool  V.  State,  87  Ga.  626,1891 ;  Brown  intent  will  be  transferred  to  C,  and 

V.  Com.,  91  Ky.  472,  1891 ;  State  v,  A.  will  be  guilty.    R.  v,  Stopford,  11 

Grote,  109  Mo.  346,  1891 ;   Cook  v.  Cox  C.  C.  643,  1870 ;  B.  v,  Latimer, 

State,  (Ga.)  18  S.  E.  Rep.  823, 1893.  17  Q.  B.  D.  369;  s.  c.  16  Cox  C.  C  70, 

But  the  offence  will  not  be  of  the  1886;    Dunaway  v.  People,  110  111. 

highest   grade.     Johnson    v.    State,  333;  8.  c.  61   Am.   Rep.   686,   1884; 

mpra ;  Burton  v.  State,  92  Gk.  449,  McGehee  v.  State,  62  Miss.  772 ;  s.  c. 

1893.  62  Am.  Rep.  209,  1886 ;  Burchett  v, 

*  Su,pra,  \\  110-11.  B.  v.  Fretwell,  Com.,  (Ky.)  1  S.  W.  Rep  423, 1886; 
64  L.  &  C.  443;  s.  c.  9  Cox  C.  C.  471 ;  Territory  v.  Rowand,  8  Mont  432, 
Washington  v.  State,  60  Ala.  10, 1877 ;  1889 ;  Jennings  v.  Com.,  16  S.  W.  Rep. 
Aiken  v.  State,  10  Tex.  App.  6l0, 1881 ;  348, 1891 ;  Com.  v.  Breyessee,  160  Pa. 
State  v.  Gilman,  69  Me.  163,  1879 ;  461,  1894 ;  cordra,  B.  v,  Hewlett,  1  F. 
State  V,  Sloanaker,  1  Houst.  C.  C.  62,  &  F.  91,  1868 ;  Morgan  v.  State,  13 
1868.  See  fully  cases  cited,  infra^  Sm.  &  M.  242, 1849;  Barcus  v.  State, 
31  317  et  seq,,  383.  Thus  he  who  sets  49  Miss.  17,  1873 ;  Com.  v.  Morgan, 
fire  to  his  own  house,  intending  to  11  Bush,  (Ky.)  601, 1876;  Lacefieldv. 
deiraud  the  insurers,  and  burns  his  State,  34  Ark.  276,  1879;  People  v. 
neighbor's  house  by  the  communi-  Robinson,  6  Utah,  101,  1889.  The 
eating  of  the  fire,  is  indictable  for  grade  of  offence  is  the  same  as  if  the 
maliciously  burning  the  latter  house,  criminal  had  effected  his  original  in- 
R.  V.  Proberts,  2  East  P.  C.  1030,  2093.  tention.  State  v,  Henson,  81  Mo.  384, 
Infra,  iSSO,  That  the  injury  must  be  1884;  States.  Montgomery,  91  Mo. 
a  probable  consequence  of  the  act,  see  62, 1886 ;  Pinder  t;.  State,  27  Fla.  370, 
R.  V.  Faulkner,  13  Cox  C.  C.  660, 1877,  1891 ;.  State  v.  Renfrow,  111  Mo.  689, 
cited  infra,  §829;  Com.  v.  Adams,  114  1892 ;  Com.  v.  Breyessee,  160  Pa.  461, 
Mass.  323, 1873.  1894;  except  that  it  will  reduce  homi- 

*  R.  V.  Pembliton,  2  L.  R.  C.  C.  cide  to  murder  of  the  second  degree. 
119;  B.C.  12  Cox  C.  C.  607,  1874;  Musick  v.  State,  21  Tex.  App.  69, 
infra,  i  1070.     As  to  concurrence  of  1886. 
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CHAP.  IV.]  MALICE   AND  INTENT.  [§  121. 

third  contingency  arises  when.  A.,  looking  out  for  B.,  sees  C,  whom 
he  mistakes  for  6.,  and  whom  he  kills.  This  is  murder^  because 
his  intent  to  kill,  however  mistaken  his  reasoning,  was  really  pointed 
at  C^  But  where  one  of  several  utterly  distinct  intents  is  necessary 
to  constitute  an  offence,  proof  of  one  will  not  sustain  the  averment 
of  another.  Thus  the  allegation  of  an  intent  to  steal,  in  an  in- 
dictment for  burglary,  wiU  not  be  sustained  by  proof  of  an  attempt 
to  commit  a  sexual  offence.^ 

§  121.  It  is  sometimes  argued,  ^'  Is  it  likely  that  one  man  should 
kill  another  for  so  small  an  object?     Are  we  not  to  infer  ^^^^^^ 
when  there  is  a  homicide  which  is  followed  by  the  steal-  need  not 
ing  of  a  mere  trifle,  that  the  homicide  was  the  result  of  tioDate  to 
sudden  passion,  rather  than  hieri  causa  f    Or  for  a  mere  new  of  "^ 
prejudice  or  spite  is  it  likely  that  one  man  may  assassi-  crime. 
nate  another,  and  thus  expose  himself  to  the  gallows  ?    Or  a  per- 
son likely  to  incur  the  penalties  of  larceny  for  the  sake  of  an  arti- 
cle of  no  intrinsic  worth  ?"     No  doubt  when  a  tender  mother  kills 
a  child,  or  friend  kills  a  friend,  and  nothing  more  than  the  fact  of 
killing  is  proved,  we  may  be  led  to  infer  misadventure  or  insanity 
from  the  motivelessness  of  the  act.     But  we  have  no  right  to  make 
such  inference  because  the  motive  is  disproportionate.     We  are  all 
of  us  apt  to  act  on  very  inadequate  motives ;  and  the  history  of 
crime  shows  that  murders  are  generally  committed  from  motives 
comparatively  trivial.     A  man  unaccustomed  to  control  his  passions, 
and  unr^ulated  by  religious  or  moral  sense,  exaggerates  an  affront, 
or  nourishes  a  suspicion,  until  he  determines  that  only  the  blood  of 
the  supposed  offender  can  relieve  the  pang.     For  the  smallest  plun- 
der, also,  murders  have  been  deliberately  executed.     Crime  is  rarely 
logical.     Under  a  government  where  the  laws  are  executed  with 
ordinary  certainty,  all  crime  is  a  blunder  as  well  as  a  wrong.     If 

If  the  killing  of  B.  would  have  been  ayerment,  in  an  indictment  for  the 

justifiable,  the  killing  of  C.  by  mistake  arson  of  B.'s  house,  that  the  intent 

or  accident  will  be  excusable.    State  was  to  bam  B.'s  house  (1  Curw.  Hawk. 

V,  Spauldingy  ^    Minn.  861,  1885,;  p.  140)  can  no  longer  be  sustained. 

Finder  v.  State,  27  Fla.  370,  1891 ;  Whart  Or.  Ev.  {{  149-50.    See  R.  v, 

Butler  V.  State,  (Ga.)  19  S.  E.  Rep.  51,  Faulkner,  13  Cox  C.  C.  550, 1877. 
1893.  *  Infra,  §  811  f  mpray  J  88  et  seq. ; 

See  10  Cent.  L.  J.  37  et  8eq.  and  see  Whart.  Cr.  Ev.,  9th  ed.  {  149. 

^  See  in/raf  S|  317-18 ;  Meyer,  Lehr-  See,  however.  State  v.  Ruhl,  8  Iowa, 

buch,  1875,  i  30.  447,  1859,   cited  supra,  {  88 ;    iT{fra, 

The  old  doctrine  that  an  intention  H  1756,  1761. 
to  bom  A.'s  house  will  sustain  an 
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§  124.]  CBiMES.  [book  I. 

we  should  hold  that  no  crime  is  to  be  punished  except  such  as  is 
rational^  then  there  would  be  no  crime  to  be  punished^  for  no  crime 
can  be  found  that  is  rational.  The  motive  is  never  correlative  to 
the  crime ;  never  accurately  proportioned  to  it.  Nor  does  this  apply 
solely  to  the  very  poor.  Very  rich  men  have  been  known  to  de- 
fraud others  even  of  trifles,  to  forge  wills,  to  kidnap  and  kill,  so 
that  an  inheritance  might  be  theirs.  When  a  powerful  passion 
seeks  gratification,  it  is  no  extenuation  that  the  act  is  illogical ;  for 
when  passion  is  once  allowed  to  operate,  reason  loosens  its  re- 
straints, and  hence  when  there  is  a  general  wrongful  intent,  no 
specific  commensurate  motive  need  be  shown.^ 

§  122.  Malice,  as  is  elsewhere  abundantly  shown,'  is  to  be  in- 
^,  ,.     ,      ferred  from  all  the  facts  in  the  case,  as  a  presumption  oi 

Malice  in-  ,  .         . 

ferabie        fact,  and  is  never  to  be  arbitrarily  assumed  as  a  pre- 

from  facte.  .  •  />  i        • 

sumption  of  law." 
§  123.  To  malice,  consciousness  of  unlawfulness  is  not  essential. 

Con8ciou8.  ^*  ^^^  fi«*  g^<^>  it  IS  *f  ^«^  i*  sef  °^8  ^^^rd  to  punish  a 
ness  of       person  for  doine  that  which  he  thinks  he  has  a  ri&cht  to 

unlawful-     \  Ai.  .  /..I  ,.? 

neasnot  do.  And  m  questions  of  title  to  property  this  is  un- 
eaaentia.     ^QQ^t^iy  the  rule,  because  a  man  cannot  be  said  to 

intend  to  steal  that  which  he  believes  to  be  his  own.  In  other 
cases  also,  the  knowledge  that  a  thing  is  unlawful  (in  other  words, 
the  seienter)  is  an  essential  ingredient  of  the  offence,  as  where  the 
charge  is  an  assault  on  an  official  person,  knowing  his  legal  status. 
But  apart  from  these  exceptions,  ignorance  of  the  law,  as  is  else- 
where shown,  is  no  defence  ;*  otherwise,  the  administration  of  penal 
law  would  depend  on  the  uncertain  and  unascertainable  mental  con- 
ditions of  persons  accused. 

§  124.  The  task,  often  pronounced  to  be  impossible,  of  exhaus- 
tively defining  fraud,  will  not  be  here  attempted.^  It  is  enough 
to  say,  that  fraud  in  a  general  sense,  is  the  deceitful   unlawful 

*  See  R.  V.  Fursey,  6  C.  &  P.  81,  v.  State,  68  Ga.  85,  1877 ;  Smith  v. 

1838;  Kelly  r.  Com.,  11  S,  &  R.  346,  Com.,   100  Pa.    324,  1882.    But   see 

1824 ;  Com.  v.  Laros,  84  Pa.  200, 1877 ;  Brown  v.  State,   4   Tex.   App.   276, 

McLain  ty.'Com.,  99  Pa.  86, 1881 ;  For-  1878. 

sythe  V.  State,  6  Ohio,  19,  1833 ;  Pres-  »  Whart.  Cr.  Ev.  J|  39,  40, 784, 764. 

ton  V.  State,  8  Tex.  App.  30,  1880;  Th'esame  rule  la  applicable  to  fcte/i^/ 

Hubby  V.  State,  8  Tex.  App.  697, 1880.  Bonker  v.  People,  37  Mich.  4, 1877; 

'  See  Whart.  Cr.  £v.  H  734,  764 ;  and  in  cases  of  homicide.    Infra,  2 

R.  V.  Harvey,  3  D.  &  R.  464,  1823 ;  R.  380. 

V.  Price,  6  C.  &  P.  610,  1833 ;  R.  v.  *  See  9upra,  J  84. 

Selten,  11  Cox  C.  C.  674,  1871 ;  Hayes  *  See  8  Steph.  Hist  Crim.  Law,  121. 
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CHAP.  IV.]  MALICE   AND  INTENT.  [§  124. 

appropriation  of  the  property  of  another,  and  a  fraudulent  intent 
is  the  intent  to  effect  such  appropriation.     All   fraud, 
therefore,  is  malicious,  though  all  malice  is  not  fraud,  tinglSh-*^ 
since  many  malicious  offences  (e.  g.^  those  falling  under  f^^^f^"^ 
the  head  of  malicious  mischief)  exclude  the  idea  of  such 
appropriation.     To   fraud,  also,   deceit  is  essential,  which  is  not 
always  the  case  with  malicious  offences.     A  man  may  openly  before 
the  public  rob  another,  yet,  though  this  would  be  malicious,  and 
would   be  indictable  as  robbery,   it  would  not  be  fraudulent,  as 
involving  no  deceit. 
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CRIMES. 


[book  I. 


CHAPTER   V. 


NEGLIGENCE:  AND  HEREIN  OF  OMISSIONS, 


Negligence  is  the  omission  of  usual 

care,  {  125. 
Negligence  is  an  intellectual,  malice  a 

moral  defect,  2  126. 
Tests  of  indictable  negligence,  1 127. 
Concurrence  of  malice  and  negligence, 

2128. 
Negligence  cannot  constitute  acces- 

saryship,  2  12^* 
Omission,  to  be  indictable,  must  be  de- 

fectiye  discharge  of  duty,  2  130. 
Omissions  are  breaches  of  affirmative 

commands;  commissions  of  negative 

commands,  2  130  a. 


Classification  of  indictable  omissions, 

2131. 
Omissions  may  be  malicious  as  well 

as  negligent,  2  131  a. 
Mere  omissions  to  render  help  not  in- 
dictable, 2  132. 
Omission  to  guard  dangerous  agency 

indictable,  2 133. 
Not  necessary  that  negligence  should 

be  subject  to  civil  suit,  2  134. 
Master   may  be  liable  for  servant's 

negligence,  2  135. 
[As  to  contributory  negligence,  see 

infra,  H  162-3.] 


§  125.  A  NEGLIGENT  offenoc  is  an  offence  which  ensues  from  a 

defective  discharge  of  a  duty,  which  defect  could  have 

ii^eoSflh  been  avoided  by  the  exercise,  by  the  offender,  of  that 

"f!??^  -<.    care  which  is  usual,  under  similar  circumstances,  with 

iifual  care.  '  ^  ^     ' 

prudent  persons  of  the  same  class.^  Negligence  is  of  two 
kinds :  culpa  lems,  which  is  the  lack  of  the  diligence  and  care  usual 
with  good  specialists  of  the  particular  class  under  the  circum- 
stances ;  and  culpa  latOy  which  is  the  lack  of  the  diligence  and  care 
exercised  by  honest  and  worthy  non-specialists,  dealing  with  similar 
objects.*  In  criminal  cases  this  distinction  operates  mainly  to  de- 
termine the  degree  of  evidence  required  to  convict.  A  non-specialist 
(6.  g.,  a  person  not  claiming  to  be  a  physician  or  lawyer)  cannot  be 
convicted  merely  on  proof  of  want  of  or  failure  to  apply  due  quali- 
fications; while  a  person  claiming  to  be  a  specialist  can  be  convicted 
on  such  proof.*  Culpa  levissinuiy  or  that  slight  aberration  from 
duty  incident  to  all  human  action,  is  not  punishable,  since,  as  there 

^  Whart.  on  Neg.  chap.  i.    See  dis-  '  See  Whart.  on  Neg.  ii27  et  seq, 

cussion  in  4  Crim.  Law  Mag.  8.    See  '  Whart,  on  Neg.  2  26 ;  supra,  2  89 ; 

State  V,  Emery,  78  Mo.  77, 1883.  as  to  physicians,  see  ir^ra,  2  362. 
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CHAP,  v.]      NEGLIGENCE:  AND   HEREIN   OF  OMISSIONS.  [§  126. 

are  no  persons  to  whom  such  negligence  is  not  imputable^  there  are 
no  persons,  unless  we  recognize  its  non-indictability,  who  could 
escape  punishment.^ 

§  126.  Malice,  as  is  elsewhere  noticed/  arises  from  an  evil  pur- 
pose, n^ligence  from  a  failure  of  purpose;    malice  is 
imputable  to  a  defect  of  heart,  n^ligence  to  a  defect  of  anmtei- 
intellect.'     If  what  results  corresponds  to  what  was  in-  J^^'^ 
tended,  then  the  offence  is  malicious ;  if  it  does  not  cor-  moral,  de- 
rjespond  to  what  was  intended,  then,  if  the  actor  did  not 
at  the  time  exercise  due  care,  the  offence  is  negligent.     On  what 
we  may  call,  therefore,  the  subjective  side  of  an  offence,  there  are 
two  phases  of  indictability,  the  malicious  and  the  negligent,  cor- 
responding to  the  ancient  dolvs  and  culpa.     The  legislature,  how- 
ever, may  make  penal  dangerous  acts  irrespective  of  malice  or 
n^ligence.* 

^  Whart.  on  Neg.  §  26.    Sir  J.  F.  7  C.  &  P.  163,  1835 ;  E,  v.  Barrett,  2 

Stephen  defines  negligent  o£fences  as  C.  &  K.  343,  1846 ;  R.  v,  Ck)nrahy,  2 

follows  :  Craw.  &  DLx,  86,  1844;  R.  v.  Tindall, 

"Everj  one  upon  whom  the  law  1  Nev.  &  P.  719;  6  A.  &  E.  143, 1837. 

imposes  any  duty,  or  who  has  by  con-  To  impose  criminal  responsibility,  Sir 

tract,  or  by  any  wrongful  act,  taken  J.  F.  Stephen,  3  Hist.  Crim.  Law,  11, 

upon  himself  any  duty  tending  to  the  maintains  that  there  "  must  be  more, 

preservation  of  life,  and  who  neglects  but  no  one  can  say  how  much  more, 

to  perform   that  duty,  and  thereby  carelessness  than  is  required  in  order 

causes  the  death  of  (or  bodily  injury  to  create  a  civil  liability.  For  instance, 

to)  any  person,  commits   the   same  many  railway  accidents  are  caused  by 

offence  as  if  he  had  caused  the  same  a  momentary  forgetfulness  or  want  of 

effect  by  an  act  done  in  the  state  of  presence  of  mind,  which  are  sufficient 

mind,  as  to  intent  or  otherwise,  which  ,  to  involve  the  railway  in  civil  liability, 

accompanied  the  neglect  of  duty.  but  are  not  sufficient  to  make  the  rail- 

''  Provided,  that  no  one  is  deemed  to  way  servant  guilty  of  manslaughter  if 

have  committed  a  crime  only  because  death  is  caused."  But  the  better  view 

he  has  caused  the  death  of,  or  bodily  is  that  the  only  difference  between 

injury  to,  another  by  negligence  which  criminal  and  civil  procedure  in  such 

is  not  culpable.  What  amount  of  neg-  case,  is  that  in  the  first  there  can  be 

ligence  can  be  called  culpable  is  a  no  conviction  if  there  be  reasonable 

question  of  degree  for  the  jury,  de-  doubt  of  guilt,  while  in  the  second  the 

pending  on  the  circumstances  of  each  verdict  goes  with  preponderance  of 

particular  case.    An  intentional  omis-  proof. 

sion  to  discharge  legal  duty  always      '  Supra^  1 106 ;  and  see  Whart  on 

constitutes  culpable  negligence.  Neg.  J  7. 

"  Provided,  also,  that   no   one   is      •  See  U.  S.  v.  Keller,  19  Fed.  Rep. 

deemed  to  have  committed  a  crime  by  633, 1884 ;  State  v.  Smith,  65  Me.  257, 

reason  of  the  negligence  of  any  servant  1874 ;  2  Steph.  Hist  Crim.  Law,  pp.  95 

or  agent  employed  by  him."    Dig.  Cr.  et  seq, 
L.  art.  232  (5th  ed.).    See  R.  v.  Allen,       *  Supra,  3  88. 
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§  127.  Not  every  negligent  act  is  necessarily  indictable.     The 
following  incidents,  however,  may  be  noticed  as  involving 

Tests  of         .    J.   .    1  M-j. 

indictable    mdictability  : 

Ssnoj  (^)  -^V**^^^^^^  ^S  police  order. — By  statute,  and  some- 

times by  common  law,  specific  duties  become  incumbent 
on  all  citizens.  For  non-performance  of  such  duties,  unless  another 
special  remedy  be  provided,  an  indictment  may  lie.* 

(2)  Imperfect  discharge  of  official  dviy, — Wherever  a  snecific 
duty  is  imposed  on  a  public  officer,  there  a  negligent  defect  in  the 
discharge  of  this  duty,  when  inflicting  injury  on  an  individual,  is 
indictable.' 

(3)  Omission  to  discharge  specific  duty  assumed  or  imposed  by 
law, — As  we  will  presently  see,  this  kind  of  n^ligence,  when  fol- 
lowed by  injury,  is  indictable.' 

(4)  Meddling  with  dangerous  agencies. — It  is  the  duty  of  all 
men  to  be  cautious  in  dealing  with  dangerous  agencies ;  and  who- 
ever, by  carelessness  in  handling  such  agencies,  injures  another,  is 
indictable.^ 

§  128.  Interesting  questions  may  arise  when  malice  and  negli- 
Concur-  g^nce  (or  dolus  and  culpa)  concur  in  a  particular  transac- 
renoe  of  tion.  This  may  happen  as  follows : 
andnegii-  (1)  When  there  are  two  successive  acts  of  the  same 
*®**^'  person,  in  the  first  of  which  there  is  a  criminal  intent 
which  fails  of  execution,  and  in  the  second  of  which,  without  the 
intent  to  effect  it,  the  object  designed  in  the  first  act  is  effected. 
A.,  for  instance,  believes  he  has  killed  B.,  and  casts  him  hastily 
into  the  water,  to  conceal  the  body,  by  which  act,  and  not  by  the 
prior  wounds,  6.  is  killed.  If  the  second  act  is  to  be  viewed  as  a 
continuation  of  the  first,  then  the  death  is  to  be  imputed  to  the 
malice  pervading  the  entire  act.  It  is,  however,  conceivable  that 
there  is  no  such  continuity.  It  may  be  that  the  original  wound  is 
struck  in  excitement ;  that  the  assailant,  when  the  transaction  is 
over,  actually  believes  that  the  assailed  is  dead ;  and  that  subse- 
quently the  drowning  of  the  body  is  in  cool  blood,  after  the  heat 
of  the  contest  is  over,  and  with  the  intention  only  of  putting  the 
body  out  of  sight.  In  such  case  the  first  act  would  be  indictable 
as  an  attempt  to  kill ;  the  second,  as  a  negligent  homicide.' 

»  Supra,  I  24.  *  See  Ir\fra,  ?{  329,  370. 

"  See  infra,  ??  1563,  1668.  *  See  infra,  J  155, 

'  Infra,  ?J  130  et  seq,,  156.    See  as 
to  physicians,  infra,  i  362. 
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(2)  It  may  be,  however,  that  an  unexpected  and  unintended  con- 
aequenoe  is  coupled  in  the  same  act  with  a  malicious  design.  A 
man,  for  instance,  designs  to  seriously  hurt,  and  unintentionally 
kills.  In  such  cases,  if  the  hurt  he  designs  is  a  felony,  the  killing, 
by  statute,  if  not  by  common  law,  may  be  murder ;  but  it  is  other- 
wise if  the  intention  is  merely  to  inflict  a  slight  hurt  not  a  felony.^ 

§  129.  Negligent  co-operation  cannot  constitute  accessaryship  in 
a  malicious  act,  although  a  party  occupying  an  oiBcial  ^^  jj  ^ 
situation  may  be  liable  for  negligence  in  the  non-arrest  of  cannot 
a  criminal.  To  constitute  the  offence  of  accessaryship  aooeaBarj- 
there  must  be  malice,  and  the  malice  cannot  be  inferred  *^' 
in  any  case  where  the  co-operation  is  purely  negligent.  On  the 
other  hand,  to  negligent  acts  there  may  be  malicious  accessaries; 
though,  unless  these  acts  are  felonies  by  statute,  all  concerned^ 
under  the  rule  that  in  misdemeanors  all  parties  are  principals,  are 
to  be  treated  as  principals.  A  curious  and  interesting  question 
arises  where  one  person  intentionally  puts  another  in  the  position  of 
doing  a  negligent  act,  as  where  fire-arms  are  mischievously  placed 
in  the  hands  of  a  negligent  or  inexperienced  person,  or  when  the 
superintendent  of  a  railroad  knowingly  and  maliciously  places  a 
locomotive  under  the  control  of  a.i  engineer  whom  the  superin- 
tendent knows  to  be  incompetent.  In  such  cases  there  is  good 
ground  for  maintaining  that  the  person  thus  originating  the  harm 
is  liable  for  the  consequences  of  the  negligence  of  the  immediate 
operator;  and  this  is  also  the  case  when  dangerous  agencies  are 
n^ligently  left  in  the  hands  or  in  the  way  of  incompetent  persons.* 
But  with  these  exceptions,  a  party,  who  by  negligence  produces 
another's  negligence,  cannot,  as  we  have  seen,  be  chargeable  with 
the  consequences  of  the  latter's  negligence.  Morally  reprehensible, 
also,  as  may  be  he  who  by  n^ligence  induces  another  to  perform  a 
guilty  act,  he  cannot  be  made  responsible  without  unduly  enlarging 
the  range  of  criminal  law.  And  even  he  who  negligently  induces 
another  to  injure  himself  is  not  responsible  for  such  injury.' 

§  130.  Omissions  are  not  the  basis  of  penal  action,  unless  they 
constitute  a  defect  in  the  discharge  of  a  responsibility  with  which 

* 

^  See  infra,  iS17;  supra,  U 107-111,  would  not  be  felony.    See  H  883  et 

120.    If,  on  the  other  band,  the  of-  seq, 

fender  should  design  malicious  mis-  *  Infra,  {{  130, 133, 154. 

chief  to  property,  and  then,  without  '  Meyer,  Lehrbuch,  J  32.  See  infra, 

intending  it,  carry  it  away,  the  offence  {  230. 
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the  defendant  is  especially  invested,*  though   in  such   cases  they 
may  constitute   indictable  oflFences.     There   is   no   such 

rion^to  be    ^'^^'^g?  ^^  ^^^^>  ^  ^^  omission  that  can  be  treated  as  an 
indictobie    absolute  blank.     A  man  who  is  apparently   inactive   is 

must  bea  ,  ,  m.  m.  ^ 

defective  actually  doing  something,  even  though  that  something  is 
of^  culty.  ^^^  abstinence  from  something  else  that  he  ought  to  have 
done.  Even  sleeping  is  an  efficient  act,  and  may  become 
the  object  of  penal  prosecution  when  it  operates  to  interrupt  an  act 
on  the  part  of  the  defendant  which  the  law  requires  of  him  with  the 
penalty  of  prosecution  for  his  disobedience.  As,  therefore,  an 
omission  takes  its  character  from  the  prior  responsibility  that  it 
suspends,  that  responsibility  must  be  scrutinized  when  we  under- 
take to  estimate  the  penal  character  of  an  omission  to  perform  it- 
And  as  a  general  rule  in  this  respect  we  may  say,  that  when  a  re- 
8po7mbilUy  specifically  imposed  on  the  defendant  is  such  thai  an 
omission  in  its  performance  is,  in  the  visual  course  of  agents,  followed 
by  an  injury  to  another  person  or  to  the  State^  then  the  defendant  is 
indictable  for  such  an  omission.^  If  the  duty  is  absolute,  then  the 
defendant  is  responsible  for  its  non-performance.  "  I  myself,"  said 
Lord  Campbell,  in  a  case  where  this  question  was  discussed,' "  tried 
a  prisoner  for  not  taking  proper  care  in  managing  the  shafl  of  a 
mine.  He  intrusted  the  management  to  an  incompetent  person, 
who  said  at  the  time  he  was  incompetent.     The  prisoner  was  con- 

^  R.  V,  Gray,  4  F.  &  F.  1098,  1864 ;  ought  to  be  punished  in  exactly  the 
R.  V.  Lowe,  4  Cox  C.  C.  449, 1850 ;  R.  same  manner  in  which  acts  are  pun- 
t;.  Vann,  2  Den.  C.  C.  325,  1853;  5  ished;  secondly,  that  all  these  omis- 
Cox  C.  C.  379 ;  State  v.  Bailey,  1  Fost.  sions  ought  not  to  be  punished.  It 
(N.H.)  185, 1849;  State  V.Berkshire,  2  will  hardly  be  disputed  that  a  jailer 
Ind.  207,  1851.    Infra,  §§  331  et  seq.       who  yoluntarily  causes  the  death  of  a 

*  See  R.  V,  Hughes,  D.  &  B.  C.  C.  prisoner  by  omitting  to  supply  that 
248,  1857;  7  Cox  C.  C.  301;  R.  v.  prisoner  with  food,  or  a  nurse  who 
Haines,  2  C.  &  K.  368,  1847  ;  R.  v.  yoluntarily  causes  the  death  of  an 
Lowe,  3  C.  &  K.  123 ;  4  Cox  C.  C.  449,  infant  intrusted  to  her  care  by  omitting 
1850.  Infra,  §J  156,  358.  As  to  to  take  it  out  of  a  tub  of  water  into 
parents'  neglect  of  child,  see  infra,  H  which  it  has  fallen,  ought  to  he  treated 
836,  1563  et  seq.  The  point  in  the  as  guilty  of  murder.  On  the  other 
text  is  considered  in  2  Steph.  Hist,  hand,  it  will  hardly  be  maintained 
Crim.  Law,  112.  that  a  man  should  be  punished  as  a 

Lord  Macaulay,  in  his  Report  on   murderer  because  he  omitted  to  re- 
the  Indian  Penal  Code,  thus  discusses   lieve  a  beggar." 
the  question  in  the  text:  *  R.  v.  Pocock,  17  Q.  B.  34,  1851 ; 

"Two  things  we  take  to  be  evident :  s.  C.  5  Cox  C.  C.  172, 1849,  cited  infra, 
first,  that   some  of  these  omissions   §§  154,  339. 
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yictedy  and  I  did  not  hesitate  to  impose  a  severe  sentence."     But  it 
is  otherwise  when  the  performance  of  the  duty  is  discretionary.^ 

§  130  a.  Penal  laws  are  either  affirmative,  equivalent  to  "  thou 
shalt/'  or  negative,  equivalent  to  "  thou  shall  not."     An 
omission  to  do  what  the  first  orders  is  equally  indictable  are 
with  an  actual  doing  what  the  second  forbids.     The  chief  ^f^^^. 
distinction  between  the  two  classes  of  laws  is  that  the  tivecom- 
first,   the  affirmative   command,   requires  a  continuous  oommis- 
oourse   of   action;    while  the  second,  the    n^ative,  is  ne^tiVe 
usually  limited  to  a  sinele  act.     Thus  amons  affirmative  ^^- 
commands  we  may  reckon  continuous  duties  of  officers  of 
all  classes.     A  public  officer  is  required  to  execute  his  office  dili- 
gently ;  if  he  fails  to  do  so,  he  is  indictable  for  misconduct  in  office, 
though  the  failure  may  consist  in  a  mere  omission.     Persons  exer- 
cising private  offices  are  subject  to  a  similar  duty,  though  as  a  rule 
they  are  not  indictable  for  omissions  unless  such  omissions  are  pro- 
ductive of  harm  to  persons  whom  they  have  specially  in  charge  * 
The  same  distinction  applies  to  omissions  in   the  discharge  of 
natural  duties.     A  husband  is  indictable  for  an  omission  in  the 
discharge  of  his  duty  to  his  wife,  whenever  this  duty  imposes  on 
him  specially  her  support,  she  being  incapable  of  self-help,  and 
whenever  through  the  omission  she  is  injured.     A  parent  is  in 
like  manner  indictable  for  an  omission  to  feed  and  shelter  a  help- 
less child  exclusively  dependent  on  him.     So  if  I  put  another  per- 
son in  a  position  where  injury  will  accrue  to  him,  if  I  omit  to  re- 
lieve him,  should  I  withdraw  from  him  the  care  I  undertook  to 
give  him,  I  am  indictable  for  the  injury  I  cause  by  the  omission.' 
But  the  duty  in  such  case  must  be  averred  and  proved.^ 

§  131.  Indictable  omissions  may  be  classified  as  fol-  ^    .. 
lows :  tion  of 

I.  Omissions  constituting  defects  in  the  performance  ^^^^^^ 
of  duties  which  have  been  undertaken.  Under  this  head  fidl 
most  of  the  adjudicated  cases  of  so-called  omissions — e.  g,, 
omissions  by  switch-tenders  to  turn  switches,  of  telegraph 
operators  to  send  messages,  of  physicians  to  give  required 
attention  to  patients.^ 

'  B.  V.  Pocock,Ibid.  See,  also,  cases,   discharge  of  offices  discussed  infra,  {{ 
infira,  i  247.  329-376, 1663-1686. 

'  See  State  v.  McEntyre,  8  Ired.  171,       *  Com.  v.  Hartwell,  128  Mass.  415, 
1842,  cited  infra,  1 1570.  1880. 

'  See  the  question  of  omissions  in       ^  See  infra,  H  133,  156,  330,  367 . 

Of.  3  Steph.  Hist.  Grim.  Law,  10. 
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II.  Omissions  constituting  defects  in  the  performance  of  daties 
which  have  not  been  eo  nomine  undertaken — i.  e.,  non-con- 
tractual duties. 

1st.  From  the  standpoint  of  general  civic  duty^  among  which 
may  be  noticed  the  omission  of  an  accessary  after  the 
fact  to  notify  the  government  of  a  felony,  and  the  omis- 
sion of  a  person  swearing  to  a  fact  to  acquaint  himself  as 
to  such  fact.* 
2d.   From  the  standpoint  of  oiBcial  duly,  as  where  an  officer 

whose  duty  it  is  to  make  an  arrest  neglects  to  do  so. 

3d.   From  the  police  standpoint,  as  where  a  person  neglects  to 

cover  a  ditch  or  well  belonging  to  him,  over  which  he 

knows  travellers  are  accustomed  to  pass,  or  to  cleanse  a 

defective  drain.^    Under  this  head  may  be  classed  the 

omission  of  masters  to  control  their  servants  in  the  ufie 

of  agency  which  may  be  injuriously  applied.' 

§  131  a.  It  has  been  frequently  said  that  omissions  are  always 

.  .        negligent,  and  that  consequently  indictments  based  on 

maybe  omissions  must  be  negligent  as  distinguished  irom  ma- 
malicious      !••  iSP  T>xj.l_»"  *x11A  J 

as  well  as  licious  ofiences.  But  this  IS  a  mistake.^  A  man  under- 
n^iigent.  taking  a  duty  may  intentionally  omit  j9ome  act  essential 
to  its  discharge,  and  in  this  case  he  is  indictable  for  a  maliciously 
imperfect  discharge  of  the  duty.*  And  in  this  way,  the  increment 
of  malice  may  turn  a  non-indictable  offence  into  an  indictable 
offence.  Thus,  if  A.  omits  to  succor  B.  when  drowning,  A.  is  not 
indictable  for  the  omission.  It  is  otherwise,  however,  if  A.  should 
induce  B.  to  bathe  with  him,  promising  to  succor  B.  in  case  of  dan- 
ger, and  then  should  intentionally  leave  B.  beyond  his  depth,  and 
fail  to  relieve  him,  so  that  B.  is  drowned.  In  this  case  A.  is  in- 
dictable for  malicious  homicide. 

§  132.  Whether  a  person  who  is  under  no  specific  obligation  to 
Mere  rescue  the  life  of  another  in  danger  is  indictable  for  omit- 

omiasionto  ting  to  do  SO,  when  he  can  do  so  without  danirer  to  his 

render  .  . 

help  not  own  life,  has  been  much  discussed.  In  the  Boman  law 
mdictabie.   ^^  negative  was  maintained.^    To  such  omissions,  how- 

*  Infra,  {  1247.  E.  v.  Hughes,  D.  &  B.  248,  1857 ;  8.  c. 

*  Bemer,  ?  90 ;  1  Ben.  &  Heard  7  Cox  C.  C.  301,  cited  injra,  J  869. 
Lead.  Cas.  49 ;    B.  v.  Wharton,  12  See  cases  in  2  183. 

Mod.  510, 1702.    Infra,  |8  329-869.  •  L.  8.  2  22 ;  L.  6.  J  8.  9 ;  D.  de  re- 

*  Infra,  H  135,  247.  miUt.  (4  q.  16).    Tacit.  Annal.  xiv. 

*  See  4  Grim.  Law  Mag.  9.  42-45. 
^  See  remarks  of  Lord  Campbell  in 
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ever,  the  canon  law  attached  ecclesiastical  penalties.*  In  our  own 
system,  mere  omission  to  render  .help,  unless  in  contravention  of  a 
duty  specially  assumed  or  imposed,  is  not  an  indictable  offence.* 
It  is  otherwise  where  the  omission  is  to  perform  a  legal  duty.* 

§  133.  Where  a  party  puts  a  dangerous  instrument  in  motion 
and  then  leaves  it,  penal  responsibility  is  not  diverted  by  omission 
the  fact  that  the  immediate  injury  is  caused  by  an  omis-  to  guard 
Bion  or  negation  of  action  ;'  as  where  a  party  after  putting  d't^Lj 
poisoned  food  on  his  enemy's  table,  waits  until  the  latter  '^  ^^^  *' 
himself  takes  the  food ;  or  where,  as  we  have  just  seen,  a  skilful 
swimmer,  by  false  promises,  entices  another  in  deep  water,  and 
then  leaves  him  to  drown ;  or  where  a  midwife,  after  cutting  the 
umbilical  cord,  does  not  bind  it  up,  so  that  the  child  bleeds  to 
death  ;^  or  where  a  watchman  omits  to  give  notice  of  the  approach 
of  a  train  ;^  or  where  a  person  shooting  a  pistol  neglects  to  prop- 
erly guard  it.'^  In  all  such  cases  of  withdrawal  of  action,  after  the 
destructive  agency  has  been  put  in  motion,  there  is  no  question  of 
mere  omission  (Unterlassung).  Such  withdrawal  of  action,  so 
argues  a  German  jurist,^  closes  almost  all  crimes  of  commission; 
for  the  actor  brings  his  train  of  causes  just  to  the  point  where  that 

^  Can.  7.  Cans.  23.  qa.  3.  No  man  could  courageously  and  con- 

'  See  tf^ra^  2|  330-31.  sistently  discharge  his  special  office  if 

If  the  law  undertook  to  compel  men  all  other  persons  were  made  both  his 

to  perform  toward  each  other  offices  coadjutors  and  oyerseers.    Industry, 

of  mere  charity,  then  the  practical  and  also,  would  cease  if  the  consequences 

beneficent   duly   of  supporting   self  of  idleness  were  averted  by  making 

would  be  lost  in  the  visionary  and  almsgiving  compulsory;  and  finally, 

illuBory  duty  of  supporting  every  one  by  requiring  by  law  that  alms  should 

else.    It  is  scarcely  necessary  to  point  be  given  to  all  that  need,  there  would 

attention  to  the  fikct^that  if  the  maxim  be  none  who  would  not  be  too  needy 

be  true  that  he  who  injures  another  to  give  alms, 

by  his  omissions  is  indictable,  then  '  Infraf  1 156. 

the  converse  must  also  be  true  that  *  See  iiifraj  J  166. 

every  one  is  obliged  by  law  to  omit  *  Infra,  §?  156,  337,  393 ;  Berner, 

nothing  that  would  be  of  any  aid  to  Lehrbuch,  p.  434. 

anybody  else.    But  this,  by  destroy-  *  Com.  v,  Boston  &  Me.  R.  R.,  183 

ing  all  specialty  in  business,  would  Mass.  383, 1882 ;  infra,  i  349. 

destroy  all  business  that  is  made  up  ^  Smith  v.  Com.,  100  Pa.  324,  1882 ; 

of  specialties.    No  public  enterprise  State  v,  Hardie,  47  Iowa,  647,  1877; 

(e.  g.,  a  railroad  when  in  working  State  v,  Emery,  78  Mo.  77,  1888.    See 

order)  could  be  carried  on  safely  if  infra,  i  344 ;  R.  v,  Jones,  12  Cox  C. 

every  one  who  conceives  something  C.  628, 1873. 

to  be  wrong  in  it  is  required  to  rush  "  Berner,  ut  supra. 
in  and  rectify  the  supposed  mistake. 
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train  can  be  left  to  itself;  and  even  when  he  shoots  at  an  opponent, 
he  simply  Ids  it  happen  (lasst  es  nur  geschehen)  that  the  ball  goes 
on  its  mission,  and  perforates  its  object,  so  that  the  latter  by  his 
wound  loses  his  life.^  And  it  may  be  held  generally  that  it  is  the 
legal  duty  of  a  person  putting  in  action  a  dangerous  agency  to  pru- 
dently guard  such  agency,  and  if  he  foils  to  do  so,  he  is  responsible 
penally  for  the  consequences.* 

§  134.  To  make  negligence  indictable  it  is  not  necessary  that  it 

should  be  in  violation  of  a  contract.     Wherever  the  de- 

^ot  neoes-   fendant  fails  to  discharge  a  duty  imposed  on  him,  whether 

negligence  this  duty  be  by  natural  law,  or  statute,  or  contract,  then 

should  be      i       •     •j»ii.t      i*       ••      •        1 1_  j        j  •  j   j 

in  viola-  "C  IS  indictable  lor  mjunes  thus  produced,  provided  as 
contrwrt  ^^  J^^*  been  seen,  the  duty  is  one  with  which  he  is 
or  the  sub-  specially  charged.  Civil  and  criminal  responsibility  are 
guit  in  this  view  far  from  being  convertible.     On  the  one 

hand,  contracts,  as  a  general  rule,  cannot  be  made  the 
basis  of  a  criminal  prosecution.^  On  the  other  hand,  there  are 
many  cases  in  which  indictments  lie  {e.  g.y  nuisance  and  neglect  of 
official  duty  in  which  there  is  no  special  damage  to  an  individual) 
where  no  civil  action  can  be  maintained.^  And  we.  may  readily 
suppose  cases  in  which  contributory  negligence  sufficient  to  defeat 
a  civil  suit  would  not  defeat  a  criminal  prosecution.* 

Negligent  homicides  will  be  hereafter  specifically  considered.* 
§  135.  A  master  or  other  principal,  who  acts  through  subordi- 
nates, and  whose  duty  it  is  to  exercise  due  care  in  the 
maybe        appointment  of  such  officers,  may  be  indictable,  on  the 
iSvant'B     principle  of  culpa  in  digendo,  for  an  injury  caused  by  the 
negii-         negligence  of  a  subordinate  whom  he  has  negligently  ap- 
pointed/  And  the  master  is  likewise  liable  for  his  servant's 
negligence  when  such  negligence  is  a  natural  incident  of  the  em- 
ployment.®   Wherever,  also,  due  supervision  could  have  prevented 
the  mischief,  then  the  master  neglecting  such  supervision  is  indict- 
able.*    But  unless  negligence  of  selection,  or  the  lack  of  such  due 

^  R.  V,  Gardner,   1   F.  &  F.  669,  Holmes,  J.,  in  Com.  v.  Pierce,  Mass. 

1859.  1884,    18    Rep.    756.    See    infra,    U 

2  Infra,  J?  337-43 ;  Com.  v.  Boat.  &  329-370. 

Low.  R.  R.,  126  Mass.  69,  1879.  «  Infra,  §J  329-370. 

'  R.  v.  Daniell,  6  Mod.  99,  1701 ;  R.  '  See  Whart.  on  Neg.  J  170. 

V.  Wheatley,  1  W.  Bl.  273 ;  Com.  v.  «  Com.  v.  Bost.  &  Low.  R.  R.,  126 

Hearsay,  1  Mass.  137, 1806.  Mass.  61,  1878. 

*  Supra,  J  15 ;  ir^ra,  JJ  1421  et  seq,  •  Infra,  J  341 ;  R.  v,  Dixon,  3  M.  & 

^  Infra,  H    162,   163;    remarks  of  S.  11, 1814;  R.  v.  Medley,  6  C.  &  P. 
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supervision  as  is  usual  among  good  business  men  under  the  circum- 
stances, be  imputable  to  the  master,  he  is  not  criminally  respon- 
sible for  the  servant^s  misconduct  in  matters  not  incidental  to  the 
service.^ 

292,  1834;  R.  v.  Michael,  2  M.  C.  C.  mett,  3  Cox  C.  C.  281,  1848 ;  Com.  v. 

120;  s.  c.  9  C.  &P.  356,  1840;  Com.  Mason,  12  Allen,  185, 1866;  Barnes  v. 

V.Nichols,  10  Mete.  259,1845;  Com.  State,  19  Conn.  398,  1856;  State  v. 

V.  Morgan,  107  Mass.  199, 1871.    See  Privett,  4  Jones,  (N.  C.)  100,  1848 ; 

infra,  i  247.  Hipp  v.  State,  5  Blackf.  149,  1841 ; 

^  R.  V.  Bennett,  Bell  C.  C.  1,  1858;  Anderson  v.  State,  39  Ind.  553,  1872; 

s.  c.  8  Cox  C.  C.  74,  1868 ;  R.  v.  Wil-  and  cases  cited  injfra,  H  247, 1503. 
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CHAPTER   VI. 


FITNESS  OF  OBJECT  OF  OFFENCE. 


I.  Physical  Unfitness. 

To  a  crime  a  fit  object  is  neces- 
sary.   Objects  physically  un- 
fit, i  186. 
n.  JuKiDiOAL  Defects. 

Objects  may  be  juridically  un- 
fit, i  187. 

Outlaws  are  still  under  protec- 
tion of  the  law,  2  188. 

Convicts  can  only  be  punished 
according  to  law,  {  189. 

An  assailant  may  divest  him- 
self of  legal  protection, 
J  140. 

A  party  may  by  assent  to  an 
ii^ury  bar  a  prosecution. — 
Volenti  nonfit  injuria,  i  141. 

But  not  as  to  public  criminal 
immoralities,  j  142. 


Nor  SB  to  inalienable  rights, 

1148. 
Consent  will  not  excuse    the 

taking  of  life,  {  144. 
Nor  the  deprivation  of  liberty, 

{146. 
Nor  waive  constitutional  rights 

of  trial,  i  145  a. 
Capacity  to  consent  and  actual 

consenting  prerequisite,  i  146. 
Contributory  negligence  may  be 

a  defence,  2  147. 
Laches  on  prosecutor's  part  may 

be  a  defence,  2  148. 
Trap  laid  by  prosecutor  not  or- 
dinarily a  defence,  { 149. 
Consent  obtained  by  fraud  is  no 

defence,  { 150. 


I.   PHYSICAL  UNFITNESS. 

§  136.  The  object  of  an  intended  crime  may  be  such  as  to  re- 
To  a  crime  ^^^^^  the  ^  party  charged  from  indictability.  A.,  for  in- 
a  fit  object  stance,  intending  to  murder  B.,  may  run  his  sword 
■aiT.  Ob-  through  a  bolster^  dressed  in  B.'s  clothes,  and  placed  in 
i»  phjTM-  ■^•'®  ^^'  This,  if  preceded  by  steps  taken  to  kill  B., 
caiiy  unfit,  may  be  an  attempt  to  kill,  but  would  not  constitute  a 
consummated  offence.  We  can,  in  addition,  conceive  of  cases  in 
which  shooting  at  a  shadow  on  the  roadside,  supposing  it  to  be  a 
man,  or  at  a  scarecrow  in  a  field,  under  the  same  supposition, 
would  not  even  be  an  attempt.  Or,  to  recur  to  a  case  elsewhere 
mentioned,  a  lady  in  crossing  the  British  channel  carries  with  her 
what  she  supposes  to  be  Brussels  lace,  which  she  intends  to 
smuggle  into  England.  Tha  lace,  however,  turns  out  to  be  of 
English  manufacture,  and  therefore  not  an  article  susceptible  of 
being  smuggled  into  England.^ 

^  As  to  attempts  to  effect  non-existent  objects,  see  infra,  J  186. 
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II.   JURIDICAL   DEFECTS. 

§  137.  The  object  on  which  the  alleged  offence  is  committed  may 
be  not  only  existing,  but  may  be  that  which  the  accused 
supposes  it  to  be,  and  yet  it  may  have  juridical  defects  maybe 
which  withdraw  it  from  the  category  of  objects  protected  ^jjj^^^**^^ 
by  the  law.     An  impersonal  object  is  only  so  protected 
when  it  belongs  to  the  State,  or  to  a  juridical   person.     Waifs 
{unless  belonging  to  the  State),  animals  ferae  naturae,  the  water  of 
the  ocean  and  of  navigable  streams,  are  not  the  objects  of  larceny. 
It  is  not  necessary,  however,  in  order  to  throw  the  shield  of  juri- 
dical protection  over  a  right,  that  it  should  be  corporeal.     A  man's 
reputation  is  his  right  in  such  a  sense  that  he  who  wantonly  assails 
it  is  open  to  an  indictment  for  libel.     This,  however,  is  because  the 
rights  of  the  individual  are  guaranteed  by  the  State,  the  State  in- 
tervening to  protect  the  rights  which  it  guarantees.     It  follows 
that  a  criminal  prosecution  lies  for  threatening  to  attack,  at  least 
by  arms,  the  State  itself,  though  no  physical  hurt  be  inflicted  on 
individuals ;  the  treason  being  an  invasion  of  the  direct  rights  of 
the  State.    But  offences  against  religion  and  morals,  unless  injuring 
individuals,  or  affecting  the  social  fabric,  and  thereby  assailing  the 
State,  are  not  indictable  crimes. 

§  138.  Infamous  persona,  no   matter   how  great   may  be  their 
degradation,  are  still  under  the  protection  of  the  law.    An 
outlaw,  or  a  person  fleeing  fix)m  justice,  may  be  arrested,  ^^  gtiu 
as  is  elsewhere  seen,  without  a  warrant,*  but  he  cannot  ^^^Jj^ 
be  personally  hurt  (unless  such  hurt  be  necessary  to  his 
arrest)  without  exposing  the  party  injuring  to  criminal  prosecution. 
Nor  does  any  degree  of  collateral  criminality  in  a  party  justify  the 
infliction  on  him  of  injury  by  individuals.* 

§  139.  Persona  condemned  to  deaih  are  under  the  protection  of 
the  law  until  the  period  comes  for  their  execution,  and 

Oouvicts 

the  executioner  undertakes  the  work.   "  Non  licet  privata  can  only 
potestate  hominem  occidere  vel  nocentem."*    To  the  ex-  |3iSf^ 
ecutioner  alone  is  public  authority  to  kill  given,  and  this  cording  to 
aathority  he  is  bound  to  execute  in  the  way  the  law  re- 
quires.    In  no  other  way  is  the  killing  justifiable.     As  a  general 

»  Sec  Whart.  Cr.  PI.  &Ft.  HI  et      *  See  People  v.  Stetson,  4  Barb.  161, 
ieg.  1848. 

'  Can.  9.  CauB.  23,  qu.  6. 
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principle,  therefore,  we  may  say  that  a  convict  can  only  be  pun- 
ished according  to  law,  and  that  for  any  excess  or  variation  of 
punishment  those  having  him  in  charge  are  penally  liable.^ 

Subject,  however,  to  this  qualification,  an  officer  is  not  penally 
liable  for  an  injury  inflicted  by  him  on  another  person  when  in  in- 
flicting the  injury  the  officer  acted  under  the  direction  of  the  State.* 
"  Is  damnum  dat,  qui,  jubet  dare ;  ejus  vero  nulla  culpa  est,  qui 
parere  necesse  sit."* 

§  140.  A  party  may  juridically  divest  himself  of  the  protection 

of  the  law  by  assailing  another  in  such  a  way  that  that 

ant  may      Other  is  authorized,  in  self-defence,  to  forcibly  repel  the 

himwif  of  ^^ssailant.   The  plea  of  self-defence  is  generally  interposed 

legal  pro-    in  cases  of  homicide,  and  it  is  in  connection,  therefore, 

toction* 

with  the  special  topic  of  homicide  that  the  law  in  this 
relation  i^  considered  in  the  greatest  detail.  It  should  be  remem- 
bered, however,  that  there  are  other  criminal  prosecutions  to  which 
the  same  defence  may  be  applicable.  Thus,  in  false  pretences,  it 
is  a  defence  that  the  prosecutor  knew  of  the  falsity  of  the  statement.^ 
On  the  general  question  the  following  observations  may  be  made : 

1.  Bights  may  come  in  collision  in  such  a  way  that  neither  party 
is  compelled  to  make  a  sacrifice  for  the  benefit  of  the  other.' 

2.  Whenever  a  lesser  right  comes  into  collision  with  one  far  greater, 
then  it  is  the  duty  of  the  possessor  of  the  former  right  to  recede.* 

§  141.  Volejdi  non  fit  injuria  is  a  maxim   known   both  to  the 
Roman  and  the  English  law ;  and  in  all  prosecutions  in 

may  by  as-  which  the  injury  is  purely  private,  and  is  inflicted  on  the 

iS?ui^b?r  alienable  as  distinguished  from  the  inalienable  rights  of 

aprose^-  the  party  injured,  the  maxim  is  recognized  as  good  by  all 

lenti  non  modem  jurisprudence.^    Of  this  we  will  have  frequent 

jutnjuna,  iiiQatrations  in  the  following  pages.     Thus,  consent  by 

^  See  1  East  P.  C.  297 ;  1  Hale,  481 ;  and  this  finding  was  subsequently  sus- 

R.  V.  Friend,  R.  &  B.  20 ;  R.  v.  Porter,  tained  by  the  Supreme  Court  of  the 

L.  &  C.  394 ;  9^  Cox  C.  C.  449 ;  R.  v.  United  States.    Ex  parte  Mason,  10& 

Miles,  6  Jur.  243 ;  State  v.  Roberts,  52  U.  S.  696, 1881. 

N.  H.  492,  1872 ;   State  v.  Hull,  34  »  See  Bemer,  §  84. 

Conn.  132, 1867.    See  infra,  J  408.  •  L.  169  pr.  de  B.  I.    See  infra, 

The  principle  in  the  text  was  af-  H  807,  401,  508 ;  supra,  J  94. 

finned  in  the  United  States  in  1882  *  Infra,  JJ  160, 1178. 

by  a  military  court  in  the  case  of  *  Supra,  §J  95  €<  seq.  See  fiilly  infra. 

Mason,  a  soldier,  who  undertook,  some  H  484  et  seq,,  884. 

weeks  after  the  shooting  of  President  •  See  infra,  |  484. 

Garfield  by  Guiteau,  to  shoot  Guiteau ;  '  B.  v.  Bead,  1  Den.  C.  C.  377, 1848  ^ 
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an  owner  to  the  taking  of  goods  is  a  defence  to  a  prosecution  for 
larceny  ;^  consent  to  entrance  into  a  house  is  a  defence  to  a  prose- 
cution for  burglary;^  consent  to  an  assault,  not  connected  with  a 
breach  of  public  order,  is  a  defence  to  a  prosecution  for  assault  ;* 
consent  to  an  intended  rape  bars  a  prosecution  for  rape;^  consent 
to  an  intended  robbery  bars  a  prosecution  for  robbery.®  But  it  is 
to  be  remembered  that  this  proposition  is  by  its  very  terms  limited 
to  injuries  strictly  private,  and  to  those  which  concern  the  merely 
alienable  rights  of  the  party  injured.  And  it  should  be  also  kept 
in  mind  that  where  an  attempt  is  resisted,  an  indictment  may  be 
maintained  for  the  attempt,  though  the  consummated  offence  was 
subsequently  agreed  to.^    Another  qualification  to  be  observed  is, 

2  Car.  &  Kir.  957 ;  E.  v.  Wollaston,  12  public  scandal.     L.  46.  i  8.  D.  de 

Cox  C.  C.  180 ;  26  Law  T.  Rep.  408,  furt.  (47.  2.)  |  8. 1,  de  oblig.  quae  ex 

1872 ;  B.  V,  Martin,  2  Mood.  C.  C.  delict  (4. 1.)    Sed  et  si  credat  aliquis 

123 ;  State  v.  Beck,  1  Hill,  (8.  O.)  363.  invito  domino  se  rem  commodatam 

In  the  Boman  law  we  have  the  oft-  contrectare,  domino  autem  yolente  id 

cited  maxim,  Volenti  rum  fit  injuria;  fiat,  dicitnr  Airtom  non  fieri.    L.  1. 

or  as  put  by  Aristotle,  aduceiToi  d'  <Mel(  i  6.  D.  de  iniur.  (47.  10.)*   •    •   •   quia 

kttiCi¥,     Ethic  Nicom.  y.  13.    But  this  nulla  iniuria  est,  quae  in  volentem 

maxim  was  held  not  to  include  in-  fiat.  cap.  27.  de  reg.  iur.  in  YI.  5. 18.) 

alienable    rights ;    while   the   better  Scienti  et  consentienti  non  fit  iniuria. 

opinion  was,  that  so  fi&r  as  concerns  L.  1.  2  &•  1^*  quod,  vi  aut  clam.  (43. 

the  State,  no  private  individual  can,  24.)     Quid  sit  vi   factum  videamus. 

by  consenting  that  a  crime  shall  be  Vi   feu^tum   videri    Quintus    Mucins 

committed  on  him,  estop  the  State  scripsit,  si  quis    contra,  quam    pro- 

from  prosecuting.    The  Code  on  this  hiberetur,  fecerit.    L.  145.  D.  de  reg. 

point  is  clear.    L.  38  D.  de  pact.  (2.  iur.  (50.  17.)    Nemo  videtur  fraudare 

14.)    Tub  publicum  privatomm  pactis  eos,  qui  sciunt  et  consentiunt.    L.  3. 

mutari  non  potest.    L.  45.  i  1.  D.  de  |  5.  D.  de  hom.  lib.  exhib.  (48.  28.) 

r^.  iur.   (50.  17.)    Privatorum  con-  Si  quia  volentem  retineat,  non  videtur 

ventio  iuri  publico  non  derogat.  L.  6.  dolo  malo  retinere.    L.  6.  i  2.  D.  de 

C.  de  pact.  (2. 3.)    Pacta,  quae  contra  L.  Fab.  de  plagiar.  (48.  15.)     Lege 

leges  constitutionesque,  vel  contra  bo-  Fabia  cavetar,  ut  liber,  qui  hominem 

nos  mores  fiunt^  nullam  vim  habere,  ingenuum,    vel    libertinum    invitum 

indubitati  inris  est.    L.  13.  pr.  D.  ad  celaverit,  .  .  .  eius    poena    teneatur. 

L.  Aqnil.    (9.  2.)     Liber  homo  suo  L.  3.  {  4.  D.  ad  L.  lul.  de  vi  public, 

nomine  utilem  Aquilliae  habet  actio-  (48.  6.)     See  Lorimer's  Inst.  (1874) 

nem :  directam  enim  non  habet,  quo-  p.  32.    As  to  consent  to  attempts,  see 

niam  dominus  membrorum   suorum  infra,  i  188. 

nemo  videtur.  *  Infra,  i  915. 

But  the  Roman  law  cautioualy  limits  '  Infra,  J  J  766-770. 

the  maxim  to  cases  where,  as  in  theft,  •  Infra,  JJ  556,  577,  636. 

etc.,  "against  the  will"  is  an  essential  *  Infra,  J  554. 

ingredient  of  the  offence,  and  in  which  ^  Infra,  |  855. 

tiiere  ia  no  breach  of  the  peace  or  ^  Infra,  {188. 
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that  a  consent  to  the  doing  a  particular  thing  is  a  bar  only  to  a 
prosecution  for  doing  such  thing  precisely  and  nothing  more.^ 
§  142.  Any  injury  committed  in  such  a  way  as  to  be  an  offence 

to  the  body  politic  can  be  prosecuted  in  defiance  of  the 
But  iM)t  as  consent  of  the  party  immediately  injured.  Prize-fighters, 
criminfti  for  instance,  may  agree  to  beat  each  other,  and  if  this  is 
tiea.  done  in  private,  and  death  or  mayhem  does  not  ensue,  no 

prosecution  lies  at  each  other's  instance  ;^  but  it  is  other- 
wise when  there  is  a  breach  of  the  peace,'  or  when  the  fighting  is 
so  conspicuously  brutal  as  to  produce  public  scandal,  or  work  pub- 
lic demoralization.^  Consent  cannot  cure  duels,  or  incest,  or  seduc- 
tion,»  or  adultery,  or  the  maiming  of  another  so  as  to  render  him 
unfit  for  public  service,*  or  such  operations  on  women  as  prevent 
them  from  having  children,  or  operations  to  produce  miscarriage,' 
or  (when  this  is  by  statute  indictable)  profligate  dealings  with 
minors.  The  reason  is  that  parties  cannot  by  consent  cancel  a 
public  law  necessary  to  the  safety  and  morality  of  the  State.  Jus 
publicum  privatorum  volurUate  muiari  nequU,^ 

§  143.  The  distinction  between  alienable  and  inalienable  rights 
is  asserted  in  the  Declaration  of  Independence  and  in  the  Bills  of 
Bights  of  most  of  the  United  States.     Inalienable  rights  as  thus 

generally  defined  are  life,  liberty,  and  the  pursuit  of  hap- 
inaiiena-     piness.     The  distinction,  however,  is  not  modem ;  it  lies 

•  "*  *■■    at  the  basis  of  the  penal  sections  of  the  canon  law,  and 

* 

»  R.  V.  Bennett,  4  F.  &  F.   1105,  Billingham,  2  C.  &  P.  234;  R.  v.  Per- 

1858 ;  R.  V.  Case,  4  Cox  C.  C.  220 ;  kins,  4  Ibid.  537.    And  see  Com.  v. 

K  V.  Flattery,  18  Ibid.   888 ;    Don  Wood,  11  Gray,  85, 1857 ;  Sanders  v. 

Moran  v.  People,  25  Mich.  356, 1872 ;  State,  60  Ga.  126,  1878.    See  cases 

Com.  V.  Stratton,  114  Mass.  303, 1873 ;  cited  infra,  H  217,  373,  686. 

Richie  v.  State,  58  Ind.  355,  1877.  ^  See  Tucker  v.  State,  8  Lea,  688, 

Infra,  H  188,  636.  1881. 

•  See  Champer  v.  State,  14  Ohio  St.  «  1  Inst.  107  a.  6  /  1  East  P.  C.  3% ; 
437, 1862 ;  State  v.  Beck,  1  Hill,  (S.C.)  Steph.  Dig.  C.  L.  art.  229  (5th  ed.) ; 
363, 1833 ;  R.  v.  Coney,  L.  R.  8  Q.  B.  D.  People  v,  Clough,  17  Wend.  351, 1837. 
534 ;  15  Cox  C.  C.  46 ;  46  L.  T.  (N.  S. )  '  Infra,  ?{  593-4 ;  Crichton  v.  People, 
307,  where  it  was  held  by  a  majority  6  Parker  C.  R.  363, 1861 ;  though  see 
of  the  English  judges  that  mere  pres-  Smith  v.  State,  33  Me.  48,  1851. 
ence  at  a  prize-fight,  without  aiding  ^  See  Berner's  Lehrbuch  des  Straf- 
or  abetting,  does  not  make  the  parties  recht's,  132.  Infra,  H  451-2.  And 
80  present  participants.    Ii\fra,  {  636.  see  R.  v,  Bennett,  4  F.  &  F.  1105;  R. 

'  State  V.  Bumham,  56  Y t.   445,  v.  Sinclair,  13  Cox  C.  C.  28 ;  and  cases 
1879.  cited  ir\fra,  JJ  577,  636. 

•  Foster,  260 ;   1  East,  270 ;  R.  v. 
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fix)m  that  law  is  more  or  less  fully  absorbed  into  the  common  law 
of  continental  Europe.* 

§  144.  Life  is  the  first  of  these  inalienable  prerogatives.     Thus, 
a  man  who  kills  another  with  the  latter's  consent  is  guilty 
of  homicide.*    Although  some  of  the  jurists  of  the  stoical  CJonaent 
school  here  argued  in  the  negative,  the  affirmative  was  excuse 
determined  under  the  Justinian  Code ;  and  by  the  Eng-  \\[^^^  ^ 
lish  common  law  the  criminality  of  the  act  is  such  that 
the  consent  of  the  party  slain  does  not  even  lower  the  degree. 
And  this  rule  exists  not  only  in  cases  where  there  is  malice,  but 
where  no  malice  exists,  as  in  agreements  for  concurrent  suicides.^ 
Yet  we  may  readily  conceive  of  cases  where  the  d^ree  of  guilt 
would  be  greatly  reduced.     A  physician,  at  the  request  of  a  dying 
man  suffering  intolerable  agonies,  may,  from  humane  motives,  pre- 
cipitate death ;  or  a  soldier  on  the  battle-field,  after  urgent  appeals, 
may,  with  intense  agony  on  his  own  part,  yet  from  the  same  humane 
motives,  take  the  same  course  as  to  a  dying  comrade.     Yet  even 
here  the  maxim  Volenti  non  fit  injuria  cannot  be  applied.     There  is 
nothing  in  the  consent  to  bar  a  verdict  of  guilty.     That  verdict, 
however,  would  be  for  the  lowest  form  of  voluntary  manslaughter, 
and  could  properly  be  followed  by  executive  pardon. 

We  may,  therefore,  justly  argue  that  if  life  be  an  inalienable 
prerogative,  then  taking  it  by  self  is  a  public  wrong,  and  those 
who  are  accessaries  to  this  public  wrong  cannot  plead  in  defence 
the  suicide's  consent.* 

As  will  hereafter  be  more  fully  illustrated,  consent  will  authorize 
a  surgical  operation  in  cases  of  danger,  though  the  effect  of  such 
operation  may  be  fatal.'^ 

^  See  infra,  {§  461-2.  Lord  Macaulay's  Report  on  the  Indian 

'  Hawkins'  Pleas  of  the  Crown,  Code,  449. 
Book  1  C.  P.  S.  6 ;  R.  v,  Dyson,  Buss.  "  That  which  the  law  makes  essen- 
&  Ry.  C.  C.  R.  523 ;  Com.  v.  Parker,  tial  in  proceedings  involving  the  de- 
9  Mete.  263, 1845.  So  as  to  adminis-  privation  of  life  or  liberty  cannot  be 
tration  of  poison.  Com.  v.  Stratton,  114  dispensed  with,  or  affected  by  the  con- 
Mass.  303,  1873.  See  this  question  dis-  sent  of  the  accused,  much  less  by  his 
cussed  as  to  suicide,  infraj  {{  451-2.  mere  failure,  when  on  trial  and  in 

*  See  infra,  H  451-2.  custody,   to    object  to    unauthorized 

*  See  infra,  JJ  451-2 ;  Com.  v.  Parker,  methods,"  Harlan,  J.  Hopt  v.  People, 
9  Mete.  263, 1845 ;  Macaulay's  Indian  110  U.  S.  579, 1883. 

Code,  449.  As  to  consent  in  waiving  *  Infra,  §  362.  Steph.  Dig.  C.  L. 
constitutional  and  other  privileges  of  art.  225  (5th  ed.).  As  to  how  far  as- 
trial,  see  Whart  Cr.  PL  &  Pr.  H  351,  sent  is  to  be  inferred,  see  McClellen 
518,  733.  V.  Adams,  19  Pick.  333,  1837. 

On   this    topic   may  be  consulted 
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§  145.  Deprivation  of  liberty,  no  matter  on  what  pretext,  rests  on 
the  same  principles.  No  man  has  a  right  to  take  away 
depriva-  another^s  liberty,  even  though  with  consent,  except  by 
li^rty.  process  of  law.  And  the  reason  is  that  liberty  is  an  in- 
alienable prerogative  of  which  no  man  can  divest  himself, 
and  of  which  any  divestiture  is  null.*  Undoubtedly  this  in  one 
relation  conflicts  with  the  attitude  once  assumed  by  English  and 
American  courts,  when  maintaining  that  the  slave  trade  is  not 
piracy  by  the  law  of  nations.  But  the  abolition  of  slavery  in  the 
United  States,  and  the  civil  rights  amendments  and  enactments  that 
followed,  relieve  the  courts  in  this  country  from  the  pressure  of  the 
precedents  referred  to,  and  restore  the  old  doctrine  of  inalienability 
of  liberty.  It  is  true  that  cases  of  this  class  are  not  very  likely  to 
arise.  But  should  it  appear  that  incarcerations  are  eflfected,  even 
by  consent,  by  ecclesiastical  or  medical  authority,  of  persons  whose 
liberty  is  thus  wrongfully  destroyed,  the  fact  of  consent  could  not, 
if  the  doctrine  here  advanced  be  correct,  be  used  as  a  defence,  when 
such  party  seeks  release.  And  a  fortiori  would  it  be  no  defence  to 
an  indictment  for  kidnapping  Africans,  that  the  Africans  consented 
to  be  kidnapped.*  Agreements,  also,  by  a  party  absolutely  giving 
up  the  exercise  of  his  business  capacity,  are  void,  though  agree- 
ments not  to  do  business  in  particular  localities  may  be  sustained.' 
§  145  a.  Constitutional  rights  to  trial  by  an  indepen- 
coustitu-  dent  jury,  whose  deliberations  are  to  be  guarded  against 
tights  of  outside  interference,  are  to  be  placed  in  the  same  category. 
trial.  These  a  defendant  cannot  waive.* 

§  146.  It  need  scarcely  be  added  that  even  in  those  cases  of 
purely  private  wrongs  to  which  the  maxim  Volenti  non  Jit  irtjuria 

^  Of  this  we    have  a  remarkable  ceived,  adequate  to  imprisomnent  at 

illustration  in  a  Pennsylvania  case,  in  hard  labor  for  life  ?    It  is  going  but 

1826,  in  which  it  was  held  that  an  one  step  further  to  make  an  agree- 

agreement  not  to  bring  a  writ  of  error  ment  to  be  hanged.    I  presume  no  one 

in  a  criminal  case,  especially  one  of  would  be  hardy  enough  to  ask  the 

high  degree,  does  not  estop  the  de-  court  to  enforce  such  an  agreement, 

fendant  from  bringing  such  writ.  The  yet  the  principle  is,  in  both  cases,  the 

question  arose  after  a  conviction  of  same."    Smith  v.  Com.,  14  S.  &  K.  69, 

burglary,  where  it  was  alleged  that  1827 ;  and  see  Whart.  Cr.  PI.  &  Pr.  §| 

the  defendant  had  agreed  in  writing  541,  733. 

not  to  bring  a  writ  of  error,  and  where  ^  See  State  v.  Weaver,  Busbee,  9, 

a  motion  to  quash  the  writ  was  on  this  contra  ;  a  decision  which  cannot  now 

ground  made.    But  Tilghman,  C.  J.,  be  sustained, 

in  refusing  the  motion,  said :    "  What  '  Whart.  on  Cont.,  \\  430  ei  seq. 

consideration   can    a  man    have  re-  *  See  Whart.  Cr.  PI.  &  Pr.  I  733. 
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applies  the  party  injured  must  be   capable   of  giving  consent.^ 
ThuS;  consent  by  insane  persons  and  young  children  in- 
capable of  assenting  is  no  bar.^     In  cases  of  rape  this  to  oonaent 
has  been  frequently  adjudicated  f  and  the  same  reasoning  TOiwenting 
holds  good  in  cases  of  larceny.     Thus  consent  is  no  de-  ""P™.".. 

^         ^       ^  •'  ^  requisite. 

fence  to  an  indictment  for  larceny  from  or  assault  upon  an 
insane  person,  or  a  person  in  a  state  of  unconsciousness  of  the  mean- 
ing of  the  guilty  act.*    And  so  acquiescence  extorted  by  fear  or  fraud 
is  no  defence.*    But  where  a  surgical  operation  is  probably  necessary 

^  R.  V.  Mayers,  12  CJox  C.  C.  311 ;  against  their  will  or  with  their  con- 

Hadden  v.  People,  26  N.  Y.  373, 1862.  sent,"  but  they  stated  that  they  did 

Infra,  J  189.  not   know  what  "the    defendant  was 

*  E.  g.,  in  cases  of  abduction,  in  U.  going  to  do  to  them  when  he  took 
S.  V.  Aucorala,  17  Blatch.  C.  C.  423,  them  into  the  field  and  placed  them 
1880 ;  State  v,  Rollins,  8  N.  H.  550,  on  his  lap  and  laid  them  on  the 
1S37 ;  Com.  v,  Nickerson,  5  Allen,  ground.  The  defendant  having  been 
518, 1862.  As  to  infants,  see  Givens  convicted,  Kelly,  C.  B.,  said:  ^'I  am 
V.  Ck>m.,  29  Gratt.  830, 1877,  and  cases  of  opinion  that  the  conviction  should 
cited,  infra,  i  577.  be  affirmed.    There  being  no  actual 

'  See  infra,  §  577 ;  Hays  v.  People,  1  consent,  and  on  the  other  hand  no 

Hill,  (N.  Y.)  351,  1841 ;  State  V.John-  actual    fraud   to    induce   consent,   I 

ston,  76  N.  C.  209,  1877.     In  Com.  v.  think  that  where  a  child  submits  to 

Burke,  105  Mass.  376, 1870,  the  court  an  act  of  this  kind  in  ignorance,  the 

held  that  "  without  her  consent,''  and  offence  is  similar  to  that  perpetrated 

''  against  her  will,"  were  convertible  by  a  man  who  has  connection  with  a 

terms ;  and  hence  that  carnal  knowl-  woman  while  asleep."    "  In  the  pres- 

edge  of  a  woman  unconscious  with  ent  case  the  acts  were  done  to  chil- 

drink  was  rape.    The  statutory  crime  dren,  and  they  were  unconscious  of 

of  having  carnal  knowledge  of  chil-  the  nature  of  the  acts  which  the  pris- 

dren  is  not  dependent  on    consent,  oner  did  or  was  about  to  do,  and  were 

infra,  H  577, 612.  therefore  not  in  a  condition  to  exer- 

*  See  Hadden  v.  People,  25  N.  Y.  cise  their  wills  one  way  or  the  other, 
373.  1862.  and  I  think  that  the  acts  done  by  the 

*  Infra,  1 150 ;  2  East  P.  C.  486.         prisoner  amounted  to  an  assault."    R. 
In  November,  1872,  the  question  of  v.  Lock,  27  Law  T.  Rep.  661 ;  12  Cox 

consent,  as  affected  by  ignorance  of  C.  C.  244,  1872.    Infra,  J  556.    The 

the  act,  came   before  Kelly,  C.  B.,  report  in  Law  Rep.  2  C.  C.  R.  12,  is 

Martin,  B.,  Brett,  Grove,  and  Quain,  more   brief,  and    closes   as  follows  : 

JJ.,   on   a  crown    case    reserved,  in  "And  though  there  was  submission 

which  the  defendant  was  charged  with  on  the  part  of  the  children,  I  do  not 

an  indecent  assault  upon  two  boys,  of  think  there  was  any  consent ;  for  they 

eight  years  old.    "  The  boys  were  not  were  so  wholly  ignorant  of  the  nature 

asked  by  the  counsel  on  either  side  if  of  the  act  done  as  to  be  incapable  of 

it "  (the  act  which  consisted  in  his  exercising  their  wills  one  way  or  the 

playing  with  their  private  parts,  and  other."    See  R.  v.  Bennet,  4  F.  &  F. 

then  throwing  them  on  their  backs  1105, 1858;  R.  v.  Case,  4  Cox  C.C.  220, 

and  laying  on  them,  etc.)  "  was  done  1850.;  1  Den.  C  C.  580.    Infra,  1 577. 
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to  relieve  the  patient  from  great  danger,  the  fact  that  the  patient  is 
incapable  of  giving  assent  will  justify  proceeding  with  the  opera- 
tion without  consent.*  And  it  has  been  held  in  England,  that  it  is 
a  defence  to  an  indictment  for  an  indecent  assault  (not  amounting 
to  an  assault  with  intent  to  ravish)  on  a  child  of  over  seven  years, 
that  the  child  assented.' 

§  147.  As  will  hereafter  be  more  fully  seen'  there  is  no  reason 
Contribu-  ^^y  ^  party  who  negligently  puts  himself  in  the  way  of 
torynegii-  danger  should  not  be  obliged  to  bear  the  consequences  of 
beade-  his  negligence,  subject  to  the  same  qualifications  as  are 
^^^'  applied  in  civil  suits  for  damage  produced  by  negligence.* 
Of  course  his  negligence,  in  exposing  himself  to  danger,  will  be  no 
defence  to  an  indictment  against  persons  who  recklessly  injure  him 
when  in  that  condition.*^  And  the  person  charged  with  contribu- 
tory negligence  must  be  one  capable  of  being  a  juridical  cause.® 

§  148.  There  may  be  a  constructive  estoppel  of  a  prose- 
on  proee-  cution  of  forgery  by  proof  of  such  acts  on  the  prosecu- 
^^^  tor's  part  as  to  furnish  another  reasonable  ground  for 
may  himself  to  have  authority  to  sign  for  him  his  name;^  and 

bd  a  dd' 

fence.         SO  in  larceny,  by  proof  that  the  prosecutor  intrusted  the 

property  stolen  to  the  taker.® 
§  149.  The  law  as  to  detectives  and  decoys  may  be  thus  noted : 
(1)  When  to  the  constitution  of  an  offence  it  is  necessary  that  it 

should  be  committed  without  the  consent  of  the  party  as- 
l^^^j  sailed,  it  is  no  defence  that  opportunities  for  the  consum- 
**^?pr?8®-  mation  of  the  offence  were  offered  by  government  or  by 
notordi-  prosccutiou.  Thus  the  owner  laying  a  trap,  such  as  put- 
defenc^      ting  out  lights  or  lessening  the  difficulties  of  entrance,  does 

not  preclude  a  prosecution  for  burglary .*  Exposing,  also, 
of  marked  goods,  by  their  owner,  to  a  supposed  thief,  has  been  re- 
peatedly held  not  to  bar  a  prosecution  for  laroeny.^^ 

1  Steph.  Dig.  C.  L.  art.  225  (5th  Kew,  12  Cox  C.  C.  355,  1872.    Infra, 

ed.);  McClellan  v,  Adams,  19  Pick.  ?|  163,  1188. 

333, 1837.  ^  Infra,  |  669 ;  R.  v.  Forbes,  7  C.  & 

»  R.  V.  Roadley,  14  Cox  C.  C.  463,  P.  224, 1835 ;  R.  v.  Parish,  8  CAP. 

1878 ;  45  L.  T.  N.  S.  515 ;  R.  v.  Read,  94, 1837 ;  R.  v.  Beard,  8  C.  &  P.  143, 

1  Den.  C.  C.  377,  1848 ;  2  Cox  C.  C.  1837. 

266.    Infra,  i  577.  «  R.  v.  Wilkiason,  R.  &  R.  C.  C. 

»  Infra,  H  162-3,  703.  470. 

*  See  infra,  J  163.  •  Infra,  |§  766,  770 ;  and  see,  gener- 
6  See  Whart.  on  Neg.  H  335  et  Beq, ;  ally,  R.  v,  Ady,  7  C.  &  P.  140,  1840 ; 

R.  V.  Kew,  12  Cox  C.  C.  355,  1872.         Thompson  v.  State,  18  Ind.  628, 1862. 

•  Whart.  on  Neg.  \\  302  tt  seq, ;  R.  v.       i<>  Infra,  \\  917, 1039 ;  R.  v.  Headge, 
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On  the  other  hand,  if,  in  cases  of  this  class  (e.  g.y  those  in  which 
to  constitute  the  offence  it  is  necessary  that  it  should  be  without  the 
consent  of  the  party  to  be  injured),  the  party  endangered  consents, 
then  the  prosecution  fails.^  Thus,  if  a  woman  consent  to  a  sexual 
assault,  there  can  be  no  prosecution  for  rape  ;^  if  the  owner  of  prop- 
erty surrender  his  goods  to  a  thief,  he  cannot  maintain  larceny'  or 
embezzlement;^  if  he  leave  his  house-door  open,  he  cannot  main- 
tain burglary  ;®  if  he  consent  to  be  robbed  in  order  to  prosecute  the 
robber,  he  cannot  maintain  robbery;^  but  if  on  the  other  hand  he 
simply  leave  marked  property  in  such  a  position  that  if  stolen  it 
could  be  identified  ;^  or  if,  while  keeping  his  door  fastened,  he  put 
out  the  lights,  and  collect  a  party  of  armed  friends  to  seize  the  ex- 
pected burglar;  here  the  existence  of  such  traps  forms  no  defence. 

(2)  The  employment  by  the  government  of  a  detective  in  the 
guise  of  a  confederate  does  not  preclude  a  prosecution  in  cases 
where  the  detective  does  not  make  himself  apparent  principal  in 
the  crime.  A  distinction  is  here  made  between  the  detective  and 
the  decoy.  The  detective  discloses,  it  may  be  often  by  the  agency 
of  the  criminals  themselves,  who  are  led  to  expose  themselves  un- 
guardedly, a  crime  already  concocted ;  the  decoy  suggests  the  crime 
and  is  herein  its  originator.  It  is  true  that  all  detectives  are  in 
one  sense  decoys,  and  all  decoys  are  in  one  sense  detectives.  But 
when  the  decoy  ceases  to  be  detective,  and  becomes  the  apparent 
originator  of  the  crime,  then  one  of  two  consequences  follows.  If 
he  was  not  employed  by  the  government,  then  he  becomes  a  co-con- 
spirator liable  to  the  same  punishment  as  his  associates,  on  the  same 
principle  as  that  which  makes  a  person  who  appropriates  lost  prop- 
erty for  the  purpose  of  getting  a  reward  indictable  for  larceny.®  If, 
on  the  other  hand,  he  was  employed  by  the  government  to  cause  the 

2  Leach,  1033 ;  B.  v.  Egginton,  2  B.  &  12  Tex.  540,  1882.     See  3  Ch.  C.  L. 

P.  508,  1801 ;  R.  v.  Williams,  1  C.  &  925.    Ir^fra,  §§  231  et  aeq. 

K.  195,  1848 ;  R.  v.  Bannen,  1  Ibid.       *  Infra,  H  550  et  seq, 

295,  1844 ;  R.  v.  Lawrence.  4  Cox  C.       •  Infra,  H  914,  917. 

C.  438, 1851 ;  R.  v.  Johnson,  C.  &  M.       *  Infra,  ?  917. 

218, 1841 ;  U.  S.  v.  Foye,  1  Curt.  364,       *  I^fra,  i  770. 

1854 ;    Pigg  i/  State,  43    Tex.  108,       •  R.  v.  Fuller,  R.  &  R.  408,  1817 ; 

1875 ;  Allison  v.  State,  14  Tex.  App.  R.  v.  McDaniel,  Fost.  131,  1755 ;  2 

122, 1883.  East  Q.  C.  605.  aff.  by  Dillon,  J.,  U. 

*  Archbold's  Crim.  Pr.  &  Ev.  364;   S.  v.  Whittier,  5  Dill.  35, 1878. 
R.  V.  Egginton,  2  B.  &  P.  508,  1801 ;       '  Ir^ra,  ?  917. 
State  V.  Covington,  2  Bailey,  (S.  C.)       »  Infra,  §  906.    See   Stoughton  v, 
569,  1832;  Dodge  v.  Brittain,  Meigs,   State,  5  Wis.  291,  1854,  and  other 
(Tenn.)  84,  1838;  Alexander  t;.  State,   cases  cited,  infra,  J  1424;  see  article 
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offence  to  be  committed,  the  government  is  precluded  from  asking 
that  the  offenders  thus  decoyed  should  be  convicted.  They  are  as- 
sociates with  the  government  in  the  commission  of  the  crime,  and 
the  offence  being  joint,  the  prosecution  must  fail.  If  that  which 
one  principal  does  is  not  a  crime,  the  other  principal  cannot  be  con- 
victed for  aiding  him. 

(3)  Detectives,  whose  oflSce  is  limited  to  that  of  observing  a 
crime  when  in  the  process  of  concoction,  or  of  exploring  its  causes 
when  consummated,  and  who  have  not  instigated  it  or  encouraged 
it,  except  so  far  as  is  necessary,  in  order  to  be  able  to  report  its 
character,  are  public  agents  entitled,  when  acting  bona  fide  and 
discreetly,  to  confidence  and  support.  It  is  true  that  allowance  is 
to  be  made  for  that  zeal  which  leads  officers  of  this  class  sometimes 
to  attach  undue  importance  to  supposed  signs  of  crime.  It  is  im- 
portant, also,  that  their  testimony  should,  as  far  as  possible,  be 
corroborated.  But  the  mere  presence  and  apparent  approval  of  a 
policeman  is  no  defence  where  there  is  no  authoritative  instigation 
of  the  offence  by  the  government;^  nor  a  fortiori  is  the  presence 
and  apparent  approval  of  a  disguised  detective,  not  recognized  as 
such  by  the  offender,  appointed  to  act  as  such  by  the  government  or 
the  parties  endangered.' 

(4)  Where  a  criminal  scheme  is  in  operation  (as  where  a  number 
of  libellous*  or  indecent  documents  are  printed  for  transmission  by 
mail),  a  party  who  calls  for  one  of  these  is  no  more  a  participant  in 
the  crime  of  publication  than  is  a  party  who  buys  a  newspaper  at  a 
counter  participant  in  the  crime  of  publication.* 

The  same  remark  applies  to  the  obtaining,  by  solicitation,  of 

in  London  Law  Times,  July  30, 1881 ;  real  criminal,  see  Price  v.  People,  109 

26  Alb.  L.J.  184;  16  Irish  Law  Times,  111.  109, 1883.  That  a  detective  acting 

129 ;  and  note  to  10  Fed.  Bep.  97 ;  30  bona  fide  is  not  an  accessary  before  the 

Am.  Bep.  129 ;  20  Cent.  L.  J.  3.    In  fact,  see  tn/m,  2  231  a,  and  cases  there 

Blaikie  v.  Law  ton,  18  Scottish  Law  cited.    On  this  point,  see  B.  v.  O'Cal- 

Bep.  688,  a  conviction  was  quashed  on  laghan,  noticed  in  70  Law  T.  (Journal), 

the  ground  that  the  offence  was  insti-  13,  where  the  question  in  the  text  is 

gated  by  an  agent  of  the  police.    To  discussed. 

the  same  effect   see  observations  of  '  B.  v,  Burdett,  4  B.  &  Aid.  96, 1820 

court  in  Saunders  v.  People,  38  Mich.  Com.  v,  Blanding,  3  Pick.  304,  1824 

218, 1878.  State  v.  Avery,  7  Conn.  268,  1829 

^  See  State  v.  Jansen,  22  Kan.  498,  Swindle  v.  State,  2  Yerg.  681,  1830. 

1880.  *  See  infra,  JJ 1828, 1831 ;  Bott  v.  U. 

»  That  a  detective  is  not  indictable  S.,  11  Blatch.  346,  1871 ;  Moore  v,  U. 

for  an  apparent  attempt  at  crime  com-  S.,  19  Fed.  Bep.  39, 1883. 
mitted  by  him  in  order  to  expose  the 
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single  articles,  whose  sale  is  prohibited  by  law,  from  a  stock  in  the 
vendor's  hands,  as  where  a  small  quantity  of  drink  is  bought  from 
a  stock  behind  the  counter,*  or  where  counterfeit  money  is  obtained 
from  one  who  has  such  money  on  hand,*  or  where  persons  engaged 
in  systems  of  revenue  fraud  are  enticed  to  expose  themselves  in  a 
wav  that  leads  to  detection.  In  this  line  of  cases  it  is  not  the  crime 
that  is  instigated  by  the  government.  The  crime  has  been  already 
concocted — the  prohibited  books  printed,  the  prohibited  coin  manu- 
factured, the  prohibited  goods  arrayed  for  importation.  All  that 
the  government  (or  the  prosecution,  as  the  case  may  be)  invites,  is 
the  exposure  of  that  which  already  exists  in  overt  shape.  If  the 
government,  for  instance,  should  say,  "  Import  these  goods,  or 
write  this  libellous  letter,"  there  could  be  no  prosecution.  But  if 
it  simply  say,  though  in  disguise,  "Is  this  the  letter  you  have 
written,  or  these  your  goods?"  then  the  prosecution  can  be  main- 
tained.^ 

(5)  The  testimony  of  accomplices,  when  introduced  as  witnesses 
for  the  prosecution,  will  not,  as  a  rule,  when  uncorroborated,  sus- 
tain a  conviction;  but  detectives  employed  by  government  or  prose- 
cution to  attend  unlawful  meetings  in  order  to  discover  their  secrets, 
or  to  watch  persons  concerned  in  crime,  are  not,  even  though  ap- 
parently assenting  to  the  purposes  of  such  meetings,  to  be  regarded 
as  accomplices.* 

'  Infra,  H  1523, 1629.  specially  prepared  and  mailed  by  the 

*  B.  V.  Holden,  B.  &  B.  154,  1812 ;  officers  of  the  goyernment,  and  ad- 
2  Taunt.  344 ;  infra,  i  707.  dressed  to  a  person  who  had  no  actual 

*  "  Where  persons  are  suspected  of  existence.  The  books  contain  many 
being  engaged  in  the  violation  of  crim-  cases  where  such  convictions  have 
inal  laws,  or  of  intending  to  commit  been  sustained.  U.  S.  v.  Foye,  1 
an  offence,  it  is  allowable  to  resort  to  Curt.  364,  1854 ;  U.  S.  v,  Cotting- 
detective  measures  to  procure  evidence  ham,  2  Blatch.  470,  1854 ;  Begina  v, 
of  such  fact  or  intention.  Many  frauds  Bathbone,  Moody's  C.  C.  310 ;  s.  O. 
upon  the  postal,  revenue,  and  other  C.  &  M.  220, 1841 ;  Begina  v,  Gardner, 
laws  axe  of  such  a  secret  nature  that  1  C.  &  K.  628,  1845 ;  Begina  v,  Wil- 
they  can  be  effectually  discovered  in  liams,  Ibid.  195,  1843 ;  Begina  v, 
no  other  way.  Accordingly,  there  Mence,  C.  &  M.  284,  1841."  Dillon, 
have  been  numerous  convictions  upon  J.,  U.  S.  v.  Whittier,  5  Dill.  35, 1878. 
evidence  procured  by  means  of  what  Compare  O^Brien  v.  State,  6  Tex.  App. 
are  called  decoy  letters— that  is,  let-  665, 1879. 

ters  prepared  and  mailed  on  purpose  *  See  cases  cited  in  Whart.  Cr.  Ev. 
to  detect  the  offender;  and  it  is  no  9th  ed.  §  440;  and  see  in  addition, 
objection  to  the  conviction,  when  the  Com.  v.  Downing,  4  Gray,  29,  1855 ; 
prohibited  act  has  been  done,  that  it  Price  v.  People,  109  111.  109,  1883 ; 
was  discovered  by  means  of  letters  Johnsonv.  State,  3  Tex.  App.  590, 1878. 
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§  150.  Consent  obtained  by  fraud^  as  a  general  rule,  is  to  be 
Consent  treated  as  a  nullity.*  Thus,  oonsent  to  a  sexual  offence,  if 
obtained  fraudulently  obtained,  does  not  bar  a  prosecution  for  such 
or  force  no  offence;'  nor  does  consent  to  entering  a  house,  if  fraudu- 
lently obtained,  bar  a  prosecution  for  burglary;*  nor  does 
consent,  when  there  is  any  deception  as  to  the  thing  to  be  taken, 
bar  a  prosecution  for  larceny.*  And  consent  obtained  from  a 
drunken  man  does  not  bar  a  prosecution  for  kidnapping.^  Consent 
obtained  by  coercion  is  also  no  defence.* 

One  of  the  most  nefarious  and  in-  leave  few  cases  in  which  there  could 

famous  conspiracies  ever  known  in  be  a  conviction.    Campbell  v.  Com., 

this  country— that  of  the  "  Molly  Ma-  84  Pa.  187,  1877,  cited  ir^fra,  H  281, 

guires,"  in  1876,  to  coerce  by  assassi-  288,  881,  529. 

nation  the  coal   proprietors    of  the  ^  Infra,  §J  657,  856.    See  2  East  P. 

Pennsylvania  anthracite  region— was  C.  486 ;  E.  v.  Williams,  8  C.  &  P.  286, 

exploded,  and  the  chief  perpetrators  1838";  K.  v,  Hopkins,  C.  &  M.  254, 

brought  to  justice  by  the  sagacity  and  1842 ;  R.  v.  Woodhurst,  12  Cox  C.  C. 

courage  of  a  detective  who  attended  443, 1873 ;  Huber  v.  State,  57  Ind.  341, 

the  meetings  of  the  coaspirators,  and  1877. 

thus  became  possessed   not  only  of  *  See  infra,  |§  559,  561. 

their  plans  for  the  future,  but  of  their  '  Infra,  i  765. 

exploits  in  the  past.  The  fact  is,  there  *  Infra,  J  915. 

is  no  crime  that  is  not  committed  un-  ^  Hadden  v.  People,  25  N.  Y.  378, 

der  the  influences  of  some  sort  of  de-  1862 ;  infra,  {  590. 

coy ;  and  to  acquit  in  all  cases  where  •  See  ii\fra,  H  557,  772 ;  Lewis  v. 

the  offender  is  incited  to  the  crime  by  State,  19  Kans.  260,  1878. 
some  instigation  of  this  kind  would 
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CAUSAL  OONNECPTION. 


[§  152. 


CHAPTER    VII. 


CAUSAL  CONNECTION  BETWEEN  OFFENDER  AND  OFFENCE. 


The  will  causes  whatever  effect  it  co- 
operates in  producing,  2  152. 

A  cause  is  that  which  turns  the  bal- 
ance, 3  153. 

Other  conditions  co-operating  do  not 
affect  the  responsibility  of  one  who 
operates  with  these  conditions, 
2154. 

Othemrise  when  subsequent  conditions 
occur  to  vary  result,  J  156. 

Accelerating  death  of  dying  is  homi- 
cide, 1 155  a. 

Omission  to  perform  a  legal  duty  in- 
dictable; and  so  of  exposure  of 
helplffls  dependents,  J  156. 

When  death  is  negligently  induced  by 
f  physician's  misconduct,  assailant 
is  not  responsible,  J  157. 

Medical  man  may  be  in  such  cases  re- 
sponsible, 3  158. 

No  defence  that  death  was  caused  by 
disease  induced  by  wound,  ?  159. 

Interposition  of  responsible  will  breaks 
causal  connection,  2  160. 


Causation  not  broken  by  irresponsible 
intermediate  agent,  2  161. 

Concurrent  negligence  of  another  no 
defence,  2  162. 

Injured  party's  contributory  negli- 
gence may  break  causal  connection, 
2163. 

Contributory  negligence  no  defence 
when  the  result  of  fright  caused  by 
defendant's  misconduct,  2  164. 

Prior  negligence  of  party  injured  no 
defence  if  defendant  by  proper  cau- 
tion could  have  avoided  injury,  2 165. 

Persons  leaving  dangerous  agencies 
where  they  are  likely  to  be  uncon- 
sciously meddled  with  responsible 
for  the  consequences,  2  166. 

Causation  not  necessarUy  physical, 
2  167. 

To  negligent  causation  not  necessary 
that  damage  should  have  been  fore- 
seen, 2  168. 

Responsibility  ceases  when  casus  in- 
tervenes, 2  169. 


§  152.  The  consequences  of  an  act  of  the  will  can  never  be 
absolutely  predicted.     A  thousand  contingencies  may  in-  r^^^  ^.jj 
tervene  to  defeat  the  most  resolute  purpose.     Responsi-  causes 

i.i.i/»  ■!/»  .  .  whatever 

bility,  thereiore,  at  least  lor  attempting  a  wrong,  is  not  effect  it 
diverted  because  this  wrong  was  arrested  before  consum-  ^'p?^^ 
mation.  Nor,  as  we  have  seen,  is  it  necessary,  to  establish  ^°s- 
causation,  that  the  effect  should  correspond  with  the  conception. 
No  purpose  was  ever  completed  as  it  was  designed,  and  even  should 
we  suppose  such  a  case,  innumerable  other  agencies  are  concerned 
in  the  undertaking.  It  is  not  necessary,  therefore,  in  order  to 
establish  a  causal  relation  between  the  will  and  the  effect,  that  the 
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effect  should  be  precisely  what  the  party  willed.  Nor  is  it  neces- 
sary that  it  should  have  been  the  primary  object  the  offender  had 
in  view,  as  it  is  sufficient  if  the  object  in  view  was  one  which 
could  not  be  obtained  without  law-breaking.^  Nor  need  such  act 
of  law-breaking  be  necessary  to  the  execution  of  the  purpose.  It 
may  be  only  incidentally  involved  in  such  purpose,  yet  if  the  will 
be  to  effect  the  purpose,  lawfully  or  unlawfully,  the  will  is  to  be 
regarded  as  causing  the  illegal  act.^  Thus,  a  party  selling  liquor 
recklessly  to  a  crowd  has  been  held  responsible  for  their  disorderly 
conduct;'  a  person  wilfully  firing  his  own  house  is  indictable  for 
the  wilful  firing  of  any  adjacent  houses  which  become  involved  in 
the  conflagration  ;*  a  person  contributing  to  a  nuisance,  for  the  in- 
cidents of  the  nuisance.* 

§  153.  Assuming  a  cause  to  be  that  impulse  which   turns   the 

balance  between  forces  previously  in  equilibrium,  many 
that  which  of  ^^^  Speculations  of  the  old  jurists  in  this  relation  be- 
baJanw  ^     come   obsolete.     Thus  it  used  to  be  said   that  absolute 

lethality  (absoluter  letalitat)  existed  when  a  wound,  apart 
from  all  other  conditions,  produced  death ;  and  abstract  lethality 
existed  when  a  wound  would  be  fatal  with  persons  of  all  kinds ; 
and  many  refined  distinctions  were  taken  in  cases  where,  if  superior 
skill  had  been  applied,  the  wound  might  not  have  been  fatal,  or 
where  the  death  was  attributable  eminently  to  some  idiosyncrasies 
of  the  deceased.  O^  course,  when  after  a  wound  a  new  and  inde- 
pendent causation  intervenes,  producing  death,  this  relieves  parties 
to  whom  such  new  causation  is  not  imputable.  But  the  co-operation 
of  other  contemporaneous  or  prior  conditions  does  not  relieve  the 
party  charged.  He  who  turns  the  scale  is  chargeable  with  the 
result.  In  other  words,  a  cause  is,  in  this  sense,  that  condition 
which  determines  the  final  result.  It  is  the  p7*eponderating  (iiber- 
wiegende)  condition.^ 

^Suprajilld.    See  on  this  topic,  1  suchungen,  3d  ed.   p.   184;    Meyer, 

Steph.  Hist.  Crim.  Law,  5.  ?  34. 

*  See  E.  V,  Whithorae,  3  C.  &  P.  The  cause  of  a  change,  so  speaks 
394,  1828;  E.  v.  Howell,  9  C.  &  P.  another  high  Gennan  authority,  ia 
437,  1839 ;  U.  S.  v.  Jones,  3  Wash.  C.  identical  with  a  change  of  the  equi- 
C.  209,  1821 ;  and  see  mpra,  J  119.  librium  between  forces  producing  and 

'  State    V,    Burchinal,  4   Harring.  forces  resisting  the    change.    These 

672, 1848.  forces  may  be  balanced.  The  impetus, 

*  Supra,  §  120;  tn/ra,  ?  830.  however  slight,  that  disturbs  the  bal- 

*  Infra,  §  1430.  ance  is  the  cause  of  the  movement 

*  Trendelenburg,  Logische  Unter-  Binding,  Normen  (1872),  p.  42. 
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§  154.  A  free  moral  agent  (and  none  other  can  be  a  cause  in  the 
eye  of  jurisprudence)  does   not  cease  to  be  responsible 

for  an  alteration  effected  by  him  in  the  ordinary  course  ditionscS-" 

of  events,  because   there   were   other   conditions   which  Jo^^t"* 

were,  in    addition   to   his   action,  co-antecedents  of  the  affect  the 

same  result.     Thus,  in  a  case  where  the  death  of  a  child  hiutj  of 

proceeded  from  suffocation,  caused  by  the  defendant,  it  To^^tea 

was  held,  that  when  the  primary  cause  of  the  suffocation  with  thoao 

'  .  conditionfl. 

was  forcing  moss  into  the  throat  of  the  child,  the  defend- 
ant's liability  was  not  relieved  by  the  existence  of  an  intermediate 
process,  namely,  the  swelling  up  of  the  passage  of  the  throat,  which 
occasioned  the  suffocation,  such  swelling  having  arisen  by  forcing 
the  moss  into  the  throat.^  In  this  case,  while  the  swelling  of  the 
throat  was  a  condition  of  the  death,  the  cavse  was  the  forcing  the 
moss  into  the  throat.  The  susceptibility  of  the  human  body  to 
poison,  to  take  another  illustration,  is  a  condition  of  poisoning;  the 
administering  of  the  poison  is  the  cav^e.^ 

Again :  Iron  is  dug  from  a  mine ;  is  melted  in  a  furnace ;  is 
shaped  in  a  factory ;  is  sold,  as  a  weapon,  by  a  tradesman  ;  is  used 
to  inflict  a  fatal  blow  by  an  assassin.  Now  the  mining,  the  melt- 
ing, the  shaping,  the  selling,  are  all  conditions  of  the  murder, 
without  which  it  could  not,  in  the  line  in  which  it  was  effected,  have 
taken  place ;  but  none  of  these  acts  is  a  cause  of  the  murder,  unless 
the  particular  act  was  done  in  concert  with  the  murderer,  to  aid 
him  in  effecting  his  purpose.  So  a  workman  places  on  the  roof  of 
a  house  a  tile  which  a  stranger  maliciously  tears  up  and  throws 
into  a  crowded  street,  killing  a  passer-by.  Now  the  workman  is  a 
condition  of  the  killing,  but  not  its  juridical  cause,  unless  the  tile 
was  placed  so  negligently  on  the  roof  as  to  make  its  dislodgment 

^  R.  V.  Tye,  R.  &  R.  345, 1812.  See  that  her  death  would  be  the  probable 
iitfray  I  635.  Sir  J.  F.  Stephen  illus-  result  of  child-birth,  intending  and 
trates  s&  follows  the  position  in  the  hoping  to  cause  her  death,  actually 
text :  caused  it  in  the  manner  supposed."   3 

"  A  woman  dies  in  her  confinement.  Steph.  Hist.  Crim.  Law,  9. 
It  can  hardly  be  said  that  the  father  That  in  prosecutions  for  false  pre- 
of  her  child  has  killed  her,  though  the  tences  it  is  not  necessary  to  show  that 
connection  between  his  act  and  her  the  false  pretences  used  were  the  sole 
death  is  perfectly  distinct.  Even  if  motive  operating  on  the  defendant 
the  connection  which  caused  the  birth  will  be  hereafter  seen.  Infra ,  J  116. 
of  the  child  was  a  rape,  I  do  not  think  ^  R.  v.  Webb,  2  Lew.  C.  C.  196;  I 
that  the  death  would  amount  to  mur-  M.  &  Rob.  405, 1843.  See,  also,  Com. 
der;  nor  would  it  be  so  if  a  husband,  v.  Costley,  118  Mass.  1,  1875;  Tabler 
tired  of  his  wife,  and  being  warned  v.  State,  34  Ohio  St.  127, 1877. 
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a  result  of  natural  laws^  or  the  stranger  who  threw  it  down  acted 
in  concert  with  the  workman.^ 

^  Sir  J.  F.  Stephen,  in  his  Digest  of  Illustrations. 

Cr.  Law,  art.  240  (5th  ed.),  says  :  "  Dr.  **  (1)  A.  substitutes  poison  for  medi- 

Wharton's  work  on  Homicide  contains  cine  which  is  to  be  administered  to  C. 

an  interesting  and  elaborate  chapter  by  B.    B.  innocently  administers  the 

(chapter   xii.    J|    368-389),    entitled  poison  to  C,  who  dies  of  it.    A.  has 

'  Causal  Connection,'  into  which  some  killed  C.    Donellan's  Case.    See  my 

discussion  is  introduced  on  the  dis-  Gen.  View,  Cr.  L.  838. 

tinction  between  causes  and  condi-  "  (2)  A.  gives  a  poisoned  apple  to 

tions — a    distinction    of   which    Dr.  his  wife,  B.,  intending  to  poison  her. 

Wharton  maintains,  and  of  which  Mr.  B.,  in  A.'s  presence,  and  with   his 

Mill  (see  his  Logic,  vol.  i.  p.  398,  etc.)  knowledge,  gives  the  apple  to  C,  their 

denies,    the  solidity.    For    practical  child,  whom  A.  did    not  intend  to 

purposes,  I  think  the  article  in  the  poison.    A.  not  interfering,  C.  eats 

text  is  sufficient.    And  if  this  were  the  apple  and  dies.    A.  has  killed  C. 

the  proper  place,  I  should  be  disposed  Saunders's  Case,  1  Hale  P.  C.  436. 

to    discuss    some  of  Dr.  Wharton's  "(8)  A.,  an  iron-founder,  ordered 

positions."  to  melt  down  a  saluting  cannon  which 

In  the  text  of  the  present  work,  I  had  burst,  repairs  it  with  lead,  in  a 

have  somewhat  modified  the  positions  dangerous  manner.    Being  fired  with 

to  which  Sir  J.  F.  Stephen  refers ;  and  an  ordidary  charge,  it  burst  and  kills 

the   conclusion   is    substantially  the  B.    A.  has  killed  B.    B.  v.  Carr,  8  C. 

same  as  that  reached  by  himself  in  &  P.   163,  1837.    See  infra,  H  337, 

the  following  paragraph :  343, '369. 

''  Killing  is  causing  the  death  of  a  "  (4)  A.,  B.,  and  C,  road  trustees 

person  by  an  act  or  omission,  but  for  under  an  act  of  parliament,  and  as 

which  the  person  killed  would  not  such  under  an  obligation  to    make 

have  died  when  he  did,  and  which  is  contracts  for  the  repairs  of  the  road, 

directly  and  immediately  connected  neglect  to  make  any  such  contract, 

with  his  death.  The  question  whether  whereby  the  road  gets  out  of  repair, 

a  given  act  or  omission  is  directly  and  and  D.  passing  along  it  is  killed.    A., 

immediately  connected  with  the  death  B.,  and  C.  have  not  killed  D.    B.  v. 

of  any  person  is  a  question  of  degree,  Pocock,  17  Q.  B.   (N.  S.)  34.    See 

dependent  upon  the  circumstances  of  t;^ra,  {  339. 

each  particular  case.  "  (5)  A.,   by  his   servants,    makes 

''  (Submitted.)  But  the  conduct  of  fire- works  in  a  house  in  London,  con- 
one  person  is  not  deemed,  for  the  pur-  trary  to  the  provisions  of  an  act  of 
poses  of  this  article,  to  be  the  cause  parliament  (9  &  10  Wm.  HI.  c.  77). 
of  the  conduct  of  another,  if  it  affects  Through  the  negligence  of  his  ser- 
such  conduct  only  by  way  of  supply-  vants,  and  without  any  act  of  his,  a 
ing  a  motive  for  it,  and  not  so  as  to  rocket  explodes  and  sets  fire  to  another 
make  the  first  person  an  accessary  house,  whereby  B.  is  killed.  A.  has 
before  the  fact  to  the  act  of  the  not  killed  B.  K  v.  Bennett,  Bell  C. 
other.  C.  1,  1858 ;  8  Cox  C.  C.  74.    See  infra, 

"  This  article  is  subject  to  the  pro-  |§  246  et  seq. 

visions  contained  in  the  next  two  ar-  "  (6)  A.  tells  B.  facts  about  C.  in 

ticle^.  the  hope  that  the  knowlege  of  those 
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§  155.  Suppose  that  A.  maliciously  aimed  a  blow  at  B.,  which 
stuns  B.,  and  A.,  thinking  B.  to  be  dead,  buries  B.,  and 
B.  dies  from  being  buried  alive.     Several  cases  of  this  otherwise 

...  .  .  when  a 

kind  (e.  g.y  one  of  infanticide)  have  arisen  in  Germany,  subsequent 
and  have  been  the  subject  of  much  learned  discussion,  occurs  to 
and  the  better  opinion,  as  is  argued  by  Bar  in  his  authori-  y^J^J* 
tative  work  on  Causal  Connection,  is  that  A.  is  guilty,  so 
far  as  concerns  the  first  blow,  not  of  murder,  but  of  an  attempt  to 
murder.  Such  would  be  the  result  in  our  own  law,  should  the  case 
come  up  on  indictment  charging  murder  by  the  first  blow,  for  as 
the  evidence  would  not  sustain  the  allegation  that  the  blow  killed 
the  deceased,  the  indictment  would  fall,  and  the  only  redress  for 
the  first  blow  would  be  to  prosecute  the  defendant  for  attempt  to 
kill.  But  how  would  it  be  with  the  death  by  the  burying?  Sup- 
posing this  was  the  cause  of  the  death,  then  the  defendant  is  charge- 
able with  manslaughter  in  killing  the  deceased,  but  would  not  be 
chargeable  with  murder,  as  there  was  no  malice.  Hence  the  de- 
fendant, in  such  a  case,  is  chargeable,  first  with  attempt  to  murder, 
and  then  with  manslaughter.  In  a  late  English  case,  where  this 
question  is  approached,  the  evidence  left  it  doubtful  whether  the 
death  was  caused  by  beating  or  by  subsequent  exposure.  In  either 
case  the  result,  owing  to  want  of  malice,  would  have  been  only 
manslaughter;  and  as  the  indictment  contained  counts  fitted  to 
either  alternative,  the  court  told  the  jury  that  if  the  death  was 
caused  either  by  the  blows  or  the  exposure,  they  were  to  convict  of 
manslaughter.^ 

In  a  case  of  earlier  date,  the  indictment  charged  the  death  of  a 
child  to  have  been  occasioned  by  exposure  to  cold.  The  evidence 
was  that  the  child  was  found  in  a  field,  alive,  with  a  contusion  on 
the  head,  and  that  it  died  a  few  hours  afterward.  The  medical  wit- 
nesses stated  that  the  contusion  was  in  itself  sufficient  to  occasion 
death,  and  that  the  exposure  might  have  accelerated  it.  It  was 
submitted  on  behalf  of  the  prisoner,  that  supposing  the  death  to 

&ctB  will  induce  B.  to  murder  C,  and  reasonable  cause  to  believe  that  the 

in  order  that  C.  may  be  murdered;  probable    consequence    of  doing    so 

but  A.  does  not  advise  B.  to  murder  will  be  to  endanger  human  life,  cause 

C.    B.  murders  C.  accordingly.    A.  grievous  bodily  injury,  or  expose  valu- 

has  not  caused  C.'s  death  within  the  able  property  to  destruction,  shall  be 

meaning  of  this  article."  guilty  of  a  misdemeanor. 

By  I  673  of  the  N.  Y.  Penal  Code  of  ^  E.  v.  Martin,  11  Cox  C.  C.  136, 

1882,  it  is  provided  that  any  person,  1869. 
who  breaks  a  contract  of  labor,  having 
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have  been  only  accelerated  by  the  exposure,  the  count  which 
charged  it  as  the  cause  could  not  be  supported,  and  of  this  opin- 
ion was  the  judge  who  tried  the  case.^ 

But  this  cannot  be  sustained.  Supposing  that  the  exposure  ac- 
celerated the  death,  it  '^ caused -^  the  death.  The  contusion  did  not 
kill.  The  fact  that  it  might  have  killed  had  the  deceased  lived  long 
enough,  could  not  support  an  indictment  for  killing :  1.  Because 
the  averment  of  death  from  the  wound  could  not  be  sustained ;  2. 
Because  to  allow  a  conviction  for  an  act  that  was  not  committed, 
simply  because  it  might  have  been  committed,  would  allow  convic- 
tions for  the  murder  of  men  still  alive. 

When  two  causes  unite  simultaneously  in  producing  the  same  re- 
sult, either  may  be  legally  regarded  as  the  efficient  cause.  In  a 
remarkable  case  decided  in  New  Mexico  in  1883,  it  was  held  that 
where  A.  and  B.  shot  at  the  same  time  C,  they  could  be  indicted 
together  as  principals.^  This  is  no  doubt  good  law  if  A.  and  B. 
were  confederates.  But  suppose  they  were  not,  and  that  it  should  be 
proved  that  the  two  at  the  same  moment  fired  shots  each  of  which 
was  fatal.     In  such  case  A.  and  B.  should  be  indicted  separately. 

Where,  however,  there  is  any  appreciable  distance  of  time  between 
two  mortal  wounds  inflicted  by  different  persons,  then  he  who  inflicted 
the  last  wound  is  guilty  of  the  homicide,  while  he  who  inflicted  the 
first  wound  may  be  indicted  for  an  assault  with  intent  to  kill.* 

§  155  a.  Hence  to  accelerate  the  death  of  a  person  already  mor- 
.  ,  ^  tally  wounded  or  diseased  is  homicide.* 
ing death  §  156.  Omission  to  help  maybe  an  indictable  offence, 
hox^dSe."  when  such  help  is  a  legal  duty.  We  have  already  seen 
that,  as  a  rule,  an  omission  to  perform  any  link  in  a  chain 
Omissiona  of  duty  is  a  breach  of  such  duty.*  It  has  also  been 
a  legal  noticed^  that  a  mere  omission  to  help  is  not  indictable 
dSjUbie  unless  such  help  is  a  legal  duty.  An  officer  of  a  rail- 
and  80  of     road,  for  instance,  whose  duty  it  is  to  protect  trains  from 

exposure  '  ...  •  . 

of  depend-  accidents,  is  indictable  if  from  his  neglect  to  render  such 
protection  hurt  ensues  ]'  a  parent  whose  legal  duty  it  is  to 

1  E.  V,  Stockdale,  2  Lew.  220, 1843.   1881 ;  State  v,  Scates,  5  Jones,  (N.  C.) 

*  Territory  v.  Yarberry,  2  New  Mex.   420, 1857 ;  People  r.  Ah  Fat,  48  Cal. 
891, 1883.  61, 1878.    Supra,  1 153 ;  infra,  J{  157, 

»  Fisher  v.  State,  10  Lea,  15, 1882.     160,  309,  310. 

*  E.  V,  Martin,  6  C.  &  P.  128, 1832 ;       ^  See  supra,  {  130. 
E.  V.  Johnson,  1  Lew.  C.  C.  164,  1824;       «  Supra,  J  132. 

E.  V.  Fletcher,  1  Buss,  on  Cr.  676,       ^  Supra,  J  133;  ir^ra,  ?  349. 
1841;    State  v:  Wood,  53    Vt   560, 
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nourish  a  child  is  reponsible  for  an  omission  in  this  respect  by 
which  the  child  is  injured,  and  so  of  a  husband's  neglect  to  render 
necessary  assistance  to  his  wife  when  such  is  his  legal  duty?  Hence, 
a  fortiorij  it  is  indictable  to  put  a  helpless  person  in  a  position  of 
which  hurt  is  a  natural  consequence.  This  principle  has  been  ap- 
plied to  cases  where  a  boy,  having  been  beaten  by  the  defendant, 
was  left  by  him  in  a  country  lane  during  a  frosty  night  in  January  f 
where  a  lame  person,  incapable  of  moving,  and  without  voice  to  cry 
for  help,  was  forced  out  of  a  wagon,  in  a  place  where  he  froze  to 
death  ;^  where  a  person  carried  his  sick  father  against  his  will,  in  a 
severe  season,  from  one  town  to  another,  by  reason  whereof  he 
died  ;*  where  a  woman  being  delivered  of  a  child  left  it  in  an  ex- 
posed place  covered  only  with  leaves,  in  which  condition  it  was 
killed  by  a  kite  ;*  or  by  cold  /  where  a  child  was  placed  in  a  hog- 
sty,  where  it  was  devoured,'  and  where  a  child  was  shift;ed  by  par- 
ish officers  from  parish  to  parish  till  it  died  for  want  of  care  and 
sustenance.^  And  such  was  held  to  be  the  law  where  a  master, 
knowing  a  seaman's  debility  and  incapacity  to  hold  on,  forced  him 
to  go  aloft,  whereupon  the  seaman  fell  to  the  deck,  and  was  killed  ;• 
and  where  the  captain  of  a  vessel  omitted  to  lower  a  life  boat  so  as 
to  save  a  seaman.^^  But  the  injury  must  be  the  natural  or  probable 
consequence  of  the  defendant's  act  to  make  him  responsible  for  it.^^ 

How  far  a  parent  is  indictable  for  not  obtaining  sufficient  medi- 
cal attendance'  for  a  child  will  be  hereafter  considered.^^ 

§  157.  We  have  next  to  consider  cases  of  homicide  in  which, 
after  the  deceased  receives  the  wound,  he  is  placed  under 
the  charge  of  a  medical  man,  who,  in  probing  the  wound  deatMs 
or  otherwise  operating  on  the  patient  immediately  causes  °®«|j'  . 
his  death.     If  the  medical  man  acts  negligently  or  ma-  duoed  bj 
liciously,  and  so  introduces  a  new  responsible  cause  be-  clan's  or 

1  Infra,  J  1563.  •  R.  v,  Walters,  C.  &  M.  164, 1841 ; 

*  R.  V.  Martin,  11  Cox  C.  C.  136.  Stockdale'a  Case,  2  Lew.  220,  1843. 
1869 ;  if  the  exposure  had  been  mail-  Infra,  H  335,  336,  459. 

clous,  the  offence  would  have  been  ^  1  East  P.  C.  c.  5,  s.  13,  p.  226. 

murder.     R.  v,  Donavan,  4  Cox  C.  C.  '  Palm.  545. 

899, 1851.    See  infra,  J  358.  •  U.  S.  v.  Freeman,  4  Mason,  505, 

«  Nixon  V,  People,  2  Scam.  267, 1840.  1827.    Infra,  §§  164,  337. 

Infra,  |  358.  *°  U.  S.  v.  Knowles,  4  Sawyer,  517, 

*  1  Hawk.  P.  C.  c.  13,  s.  4 ;  1  Hale,  1864. 

431,  432.  "  Infra,  i  169. 

*  1  Hale,  481 ;  1  Hawk.  P.  C.  c.  13,       "  Irifra,  ?  336. 
s.  6. 
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Burgeon'B     tweea  the  wound  and  the  death,  this,  on  the  principle 

zniscon-         ,  f  f  ^  r  u 

ductassaii-  jiist  Stated,  breaks  the  causal  connection  between  the 
resiinB^  wound  and  the  death.  The  medical  man  in  such  case 
^^®-  is  indictable  for  the  homicide ;  the  original  assailant  only 

for  an  attempt.  But  if  the  medical  man,  following  the  usual 
course  of  practice  which  good  practitioners  under  the  circumstances 
are  accustomed  to  adopt,  occasions  death  when  endeavoring  to  heal 
the  wound,  then  the  person  inflicting  the  wound  is  chargeable  with 
the  death.  For  he  who  does  an  unlawful  act  is  responsible,  as  we 
have  just  seen,  for  all  the  consequences  that  in  the  ordinary  course 
of  events  proceed  from  the  unlawful  act.  Now  it  is  one  of  the 
ordinary  consequences  of  a  wound  that  a  medical  man  should  be 
called  in  to  treat  it ;  and  it  is  one  of  the  probable  incidents  of 
medical  practice  that  the  patient  should  die  under  treatment.  And 
the  person  inflicting  the  wound  is  responsible  for  this,  as  one  of 
the  consequences  which,  in  the  natural  course  of  events,  result 
from  his  unlawful  act.^  It  is  no  defence,  in  cases  in  which  the 
deceased's  death  is  not  shown  to  have  been  produced  by  his  OAvn 
negligence  or  that  of  his  medical  attendant,  that  he  might  have 
recovered  had  a  higher  degree  of  professional  skill  been  employed. 
The  law  does  not  exact  from  physicians  the  highest  degree  of  pro- 
fessional skill,^  but  only  such  skill  as  men  of  their  profession  are, 
under  the  circumstances,  accustomed  to  apply ;  and  if  we  should 
convict  only  in  cases  where  it  is  possible  to  conceive  of  recovery 
under  another  mode  of  treatment,  we  would  convict  in  few  cases 
in  which  death  did  not  immediatelv  follow  the  wound.  The  true 
test  is,  whether  the  deceased's  death  followed  as  an  ordinary  and 
natural  result  from  the  misconduct  of  the  defendant.  If  so,  it  is 
no  defence  that  the  deceased,  under  another  form  of  treatment,  might 
have  recovered.^ 


»  Infra,  ?  163 ;  Com.  v.  MTike,  3       '  Infra,  U63 ;  1  Hale  P.  C.  428  ;  E 

Cush.   181,  1849 ;    Com.  v.   Green.  1  v,  Holland,  2  M.  &  Rob.  357, 1848  ;  R 

Ash.  289,  1826;  People  v.  Cook,  39,  t?.  Johnson,  1  Lew.  C.C.164,  1834;  R 

Mich.  236, 1878 ;  McAllistprv.  State,  17  v,  Lee,  4  F.  &  F.  63, 1862;  R.  v,  Min- 

Ala.  434,  1849;  Parsons  t?.  State,  21  nock,  1  Cr.  &  Dix,  Ir.  C.  R.  46,  1841 

Ala.  300,  1851 ;  State  V.  Barnes,  34  La.  Com.  w.  MTike,  3  Cnsh.  181,  1849 

An.  395,   1882 ;  Brown  v.   State,  38  Com.  v.  Hackett,  2  Allen,  136, 1861 

Tex.  482,  1873 ;  Powell  v.  State,  13  State  v,  Bantley,  44  Conn.  537, 1876 

Tex.  App.  244,  1882.    See  infra,  §?  Com.  v.  Green,  1  Ash ,"289, 1826;  U.  S 

362  et  seq.  v,  Warner,  4  McLean,  463, 1850 ;  Coff- 

'  Whart.  Neg.  §  735 ;  supra,  J  153 ;  man  v.  Com.,  10  Bush,  495, 1875 ;  Bush 

infra,  U  362  et  seq.  v.  Com.,  78  Ky.  268,  1880 ;  State  v, 
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§  158.  But  the  physician,  not  the  assailant,  is  responsible  where 
the  defendant  inflicted  on  the  deceased  a  slight  wound,  in  ]^^igjj 
itself  not  dangerous,  which  wound,  by  the  maltreatment  man  may 
of  the  physician,  became  mortal.^     If,  in  consequence  of  cases  re- 
some  physical  idiosyncrasies  of  the  deceased,  the  wound,  *P<>°"^^®- 
which  in  ordinary  cases  would  not  be  fatal,  produces  death,  then 
the  defendant  is  chargeable  with  the  homicide,  for  the  result  flowed 
from  the  defendant  through  the  agency  of  natural  laws.     But  if 
the  result  is  caused  by  the  malpractice  of  the  physician,  the  wound 
not  being  in  itself  mortal,  and  the  physician  not  acting  in  concert 
with  the  defendant,  then  the  defendant  is  not  responsible,  for  the 
wound,  though  a  condition  of  the  killing,  is  not  its  juridical  cause.* 
And  where  death  of  the  deceased  was  accelerated  by  the  want  of 
the  due  skill  and  competency  of  his  physician,  then  the  latter 
cannot  defend  himself  on  the  ground  that  the  deceased  *was  at  the 
time  laboring  under  a  mortal  disease.^ 

§  159.  Where  a  wound,  in  its  regular  course,  induces  a  fever 
which  leads  to  death,  the  party  inflicting  the  wound  is 

.,  ,       «        ^,  T»  •/•  •      No  defence 

responsible  for  the  consequences.  Jbjven  ii  a  man  is  that  death 
laboring  under  a  mortal  disease,  those  who  hasten  his  bydise^ 
death  are  responsible  for  the  homicide.     Nor  is  it  any  induced  by 

j/»  II  ••  ii»/»ij        wound. 

defence  that  the  institution,  age,  or  habits  of  the  de- 
ceased made  him  peculiarly  susceptible  to  such  disease  as  the  wound 
inflicted  would  probably  engender.*     But  it  is  easy  to  imagine  a 


Baker,  1  Jones,  (N.  C.)  267,  1854 
McAllister  v.  State,  17  Ala.  434,  1849 
Bowles  V.  State,  68  Ala.  335,  1878 
State  V.  Scott,  12  La.  An.  274,  1857 
State  V.  Barnes,  34  La.  An.  395, 1882 
Brown  v.  State,  38  Tex.  482,  1873 


ceased  might  have  recovered  if  he  had 
taken  proper  care  of  himself,  or  that 
unskilful  or  improper  treatment  aggra- 
vated the  wound  and  contributed  to 
his  death."  Pardee,  J.,  State  v.  Bant- 
ley,  44  Conn.  537,  1876.    See  People 


Kee  V.  State,  28  Ark.  155,  1879.    As  v.  Cook,  39  Mich.  236,  1878 ;  Kelley 

to  physicians'  liability,  see  infray  §  v.  State,  53  Ind.  311,  1876 ;  Williams 

362 ;  and  see  Parsons  v.  State,  21  Ala.  v.  State,  2  Tex.  App.  271, 1877 ;  People 

300,  1851.  V,  Ah  Fat,  48  Cal.  61, 1875. 

"  If  one  person  inflicts  upon  another  ^  Harvey  v.  State,  40  Ind.  516, 1 871. 

a  dangerous  wound,  one  that  is  calcu-  '  R.  v.  Cheverton,  2  F.  &  F.  833, 

lated  to  endanger  and  destroy  life,  and  1861. 

death  ensues  therefrom  within  a  year  *  Supra,  J  153 ;  infray  §  362 ;  R.  v, 

and  a  day,  it  is  sufficient  proof  of  the  Webb,  1  M.  &  R.  405, 1855 ;  People  v, 

offence  either  of  manslaughter  or  mur-  Ah  Fat,  48  Cal.  61,  1875. 

der,  as  the  case  may  be,  and  he  is  none  *  1  Hale  P.  C.  428 ;  R.  v,  Martin,  5 

the  less   responsible  for    the   result,  C.  &  P.  128,  1832 ;  R.  v.  Webb,  1  M. 

although  it  may  appear  that  the  de-  &  R.  405, 1835  ;  R.  r.  Murton,  3  F.  & 
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case  in  which  a  slight  scratch,  by  producing  local  inflammation, 
might  terminate  in  death ;  and  in  such  case  it  would  seem  hard, 
at  the  first  view,  to  charge  the  defendant  with  a  result  which  would 
not  under  ordinary  circumstances  follow  from  such  a  wound.  Yet 
if  the  defendant  intended  to  take  life,  and  in  shooting,  for  instance, 
inflicted  a  wound  which,  though  not  ordinarily  dangerous,  in  the 
particular  case  produced  lock-jaw,  we  cannot  say  that  the  deceased's 
death  did  not  ensue  in  the  ordinary  course  of  events  from  the 
shooting.  The  difficulty  arises  where  a  scratch  is  negligently  given 
by  a  non-lethal  instrument.  Here  we  can  truly  say  that  as  the 
death  was  not  an  ordinary  consequence  of  the  negligence,  there  is 
no  imputability  of  murder.  Supposing,  however,  a  person  negli- 
gently uses  a  dangerous  instrument,  then  we  must  hold  he  is  liable 
for  the  consequences,  peculiar  as  they  may  be,  which  wounds  from 
this  instru!tnent  produce.  For  it  is  in  accordance  with  the  ordinary 
course  of  events  that  a  dangerous  instrument,  if  negligently  used, 
should  produce  dangerous  results.^ 

interpoBi-  §  1^0.  The  interposition  of  concurrent  wills,  in  pur- 
indepen-  suance  of  a  common  plan,  makes  each  confederate  liable 
dent  re-  for  the  action  of  his  associates.  It  is  otherwise,  however, 
win  breaks  wheu  responsibility  is  based,  not  on  intentional,  but  on 
TOnn^c-  negligent  injuries.^  As  to  these  the  rule  is  that  fcausal 
tion.  connection  between  negligence  and  damage  is  broken  by 

the  interposition  of  independent  responsible  human  action.  I  am 
negligent  in  a  particular  subject-matter.  Another  person  moving 
independently  comes  in,  and  either  negligently  or  maliciously  so 
acts  as  to  make  my  negligence  injurious  to  a  third  person.  If  so, 
the  person  so  intervening  acts  as  a  non-conductor,  and  insulates  my 
negligence,  so  that  I  cannot  be  sued  for  the  mischief  which  the  per- 

F.  492,  1862 ;  R.  v,  Martin,  11  Cox  C.  evidence    of    the    deceased's    prior 

C.  136,  1869 ;  Com.  v.  Fox,  7  Gray,  health  is  admissible  on  the  question 

585, 1857;  Com.  v.  Hackett,  2  Allen,  of  causation,  see  Phillips  v.  State,  68 

136,  1861 ;  State  v.  Bantley,  44  Conn.  Ala.  469,  1881. 

537,  1876 ;  Com.  v.  Green,  1  Ashm.  ^  This  is  the  case  where  the  death 

289, 1826 ;  Com.  v,  Warner,  4  McLean,  was    by  erysipelas,  induced    by  the 

463,   1850;  Kelley  v.  State,  53  Ind.  wound.    Denman  v.  State,  15  Nebr. 

311,  1876;  People  v.  Cook,  39  Mich.  138,  1883. 

236,  1878 ;  McAllister  v.  State,  17  Ala.  »  Infra,  {  247.    See  R.  v,  Bennett^ 

434,  1849.    And  see  Harvey  v.  State,  Bell  C.  C.  1 ;  8  Cox  C.  C.  74,  1858. 

40  Ind.  516,  1871 ;  Brown  v.  State,  38  As  to  liability  of  confederate  for  col- 

Tex.  482, 1873 ;  People  v.  Ah  Fat,  48  lateral  crimes  of  his  associates,  see 

Cal.  61,  1874 ;  Powell  v.  State,  13  Tex.  infra,  i  214. 
App.  244,  1882.    Infra,  §  340.    That 
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son  SO  intervening  directly  produces.  He  is  the  one  who  is  liable 
to  the  person  injured.  I  may  be  liable  to  the  party  whom  my  neg- 
ligence leads  into  difficulty,  but  I  am  not  liable  to  others  for  the 
negligence  which  he  alone  was  the  cause  of  making  operative.  We 
may  expand  this  rule  still  further,  and  hold  that  a  defendant,  no 
matter  how  wrongful  may  have  been  his  conduct,  is.not  responsible 
for  the  acts  of  independent  parties  performed  on  the  objects  of  the 
crime  without  his  concert.^  Thus,  as  we  have  just  seen,  is  it  with 
r^ard  to  a  death  produced  by  a  physician  attending  a  wound  not 
in  itself  dangerous.  So  is  it  also  when  the  wounded  person  in- 
dulges in  excesses  which  destroy  his  life,  or  when  he  refuses  to  call 
in  a  physician,  or  to  submit  to  any  dressing  of  the  wound.^  Or,  in 
a  case  of  greater  complication,  the  defendant  wounds  another  so 
desperately  that  the  latter  can  only  live  a  few  hours,  when  a  third 
party  comes  in  and  kilb  the  wounded  man  by  a  blow  that  acts  in- 
stantaneously. Who  is  the  cause  of  the  death  ?  Certainly  the  last 
assailant ;'  for  the  particular  death  which  occurred  was  produced, 
not  by  the  defendant,  or  within  the  range  of  his  action,  but  by  the 
interposition  of  a  foreign  independent  will.^  And  so  a  rioter  cannot 
be  held  responsible  for  a  homicide  by  persons  engaged  in  suppress- 
ing a  riot.* 

The  following  case  is  reported  by  Bar,  in  the  able  treatise  on 
causal  connection  already  referred  to.  The  defendant  left  a  loaded 
gun  in  a  place  where,  it  was  assumed,  damage  would  ensue  from  its 
n^ligent  or  ignorant  use.  A  stranger,  playing  with  the  gun,  killed 
inadvertently,  and  by  misadventure,  the  deceased.  By  the  Supreme 
Court  (Obertribunal)  of  Prussia,  it  was  held  that  the  defendant's 
negligence  made  him  criminally  responsible  for  the  death  of  the 
deceased  ;  and  the  reason  given  was  that  a  person  dealing  negli- 
gently with  dangerous  mechanical  agencies  is  responsible  for  all  the 
consequences  which  might  be  reasonably  contemplated  as  the  result 
of  such  negligence.  Now  if  this  is  limited  to  merely  mechanical 
or  natural  results,  the  statement  is  true.     If  a  loaded  gun  is  placed 

»  R.  r.  Hilton,  2  Lew.  C.  C.  214,  Cal.  61, 1824.  The  same  rule  exists 
1842 ;  tn/ra,  J|  337,  370 ;  R.  v.  Ledger,  where  a  person  dying  by  disease  is 
2  F.  &  F.  867, 1862.  See  Whart.  on  killed  by  a  blow  from  an  assailant. 
Neg.  i  134.  Com.  v.  Fox,  7  Gray,  686,  1866. 

'  See  Harvey  v.  State,  40  Ind.  516,  *  State  v,  Scateg,  6  Jones,  (N.  C.)  420, 
1871.  1867 ;  and  see  mpra,  J  165  a. 

'  iSWpra,  i  166  a;  State  v.  Wood,  63  *  Com.  v,  Campbell,  7  Allen,  641, 
Vt.  560,  1881 ;  People  v.  Ah  Fat,  48  1863.    Infra,  J  166. 
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in  a  position  where  on  a  mere  touch  it  will  be  likely  to  explode, 
then  the  party  so  placing  it  is  liable  for  the  consequences.  But 
when  the  gun  is  loaded  in  the  usual  way,  and  the  casualty  occurs 
through  the  independent  voluntary  action  of  a  stranger  taking  the 
gun  from  its  resting-place  and  negligently  playing  with  it  in  a  dif- 
ferent position  and  aimed  in  a  new  direction,  then  the  causal  con- 
nection is  broken  by  this  interposition  of  an  independent,  self- 
determining  will.  If  the  decision  above  given  is  correct,  then 
there  would  be  no  limit  to  the  responsibility  which  a  single  act 
of  negligence  would  bring.  A  man,  for  instance,  who  owns  a 
vicious  horse,  will  be  responsible  if  he  does  not  exclude  the  possi- 
bility of  trespassers  mounting  the  horse  and  having  thereby  their 
necks  broken.  A  host  who  places  on  his  table  rich  but  indigesti- 
ble delicacies,  would  be  responsible  for  an  apoplexy  caused  by  one 
of  his  guests  overeating  such  delicacies.  The  manufacturer  of  such 
delicacies  would  be  responsible  for  the  improvident  action  of  the 
host.  No  adventurous  enterprise,  no  matter  how  beneficial  to 
society;  no  powerful  mechanical  agent;  could  be  put  in  motion 
without  attaching  to  its  originators  all  the  calamities  which  the 
rash  advance  of  such  enterprise,  or  the  imprudent  use  of  such 
power,  might  generate.  Another  objection  to  this  extension  of 
such  responsibilities  is,  that  it  would  be  in  the  power  of  any  sub- 
sequent intruder  to  throw  baek  criminal  responsibility  on  the  origi- 
nal projector  or  organizer,  by  simply  carelessly  meddling  with  his 
machinery.  Thus,  for  instance,  a  mischief-maker  by  taking  up 
and  recklessly  using  a  loaded  gun  could  bring  down  a  criminal 
prosecution  on  him  who  left  the  gun  exposed ;  and  so  a  trespasser, 
maliciously  tampering  with  machinery,  could  designedly  make  the 
mill-owner  responsible  if  it  be  shown  that  the  machinery  itself  was 
not  so  constructed  as  to  bar  all  such  casualties.  One  man's  malice 
or  mischief  would  thus  create  another  man's  guilt.^ 

§  161.  It  is  otherwise,  however,  when  the  agent  so  interposing 

is  irresponsible.  An  explosive  compound,  for  instance, 
not  broken  negligently  packed,  is  put  into  the  hands  of  a  carrier  to 
spon^ie  deliver,  the  carrier  being  ignorant  of  its  contents.  Who, 
^  te*^"^*    in  case  of  the  package  being  left  at  the  place  of  delivery, 

and  there  exploding,  is  liable  for  the  injury  produced  by 
the  explosion  ?     Had  the  carrier  known,  or  had  he  been  in  a  posi- 

^  On  this  point  compare  observa-  and  see  Snow  v.  R.  R.,  8  Allen,  441, 
tions  in  Whart.  on  Neg.  §§  854-856 ;   1864. 
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tion  in  which  it  was  his  duty  to  know,  that  the  package  was  in  this 
dangerous  condition,  then  he  would  become  liable,  on  the  principle 
that  he  who  negligently  meddles' with  a  dangerous  agency  is  liable 
for  the  damage.  But  if  he  was  non-negligently  ignorant  of  the  con- 
tents of  the  package,  he  is  no  more  liable  than  is  the  car  by  which 
they  are  carried.  No  matter  how  numerous  may  be  the  agencies 
through  which  such  a  package  is  transmitted,  the  original  forwarder 
continues  liable,  while  the  carriers,  in  case  of  their  being  ignorant 
and  innocent,  are  free  from  liability.*  Thus  a  person  who  is  guilty 
of  n^ligenoe  in  manufacturing  a  dangerously  inflammable  oil  is 
liable  for  the  damage  done  by  it,  no  matter  how  numerous  may  be 
the  agents  by  whom  it  is  innocently  passed.  "  Certainly  one  who 
knowingly  makes  and  puts  on  the  market  for  domestic  and  other 
use  such  a  death-dealiug  fluid  cannot  claim  immunity  because  he 
has  sent  it  through  many  hands."*  When,  however,  a  vendee  or 
agent  knows  the  explosive  or  otherwise  perilous  character  of  a  com- 
pound, and  then  negligently  gives  it  to  a  third  person,  who  is 
thereby  injured,  the  causal  connection  between  the  first  vendor^s 
act  and  the  injury  is  broken.' 

So  with  regard  to  the  negligent  sale  of  poison.  If  B.  negligently 
sells  poison,  under  the  guise  of  a  beneficial  drug,  to  A.,  he  is  liable 
for  the  injury  done  to  A.;  or  to  those  ib  whom  A.  innocently  gives 
the  poison.*  He  is  not  liable  for  the  negligentf  act  of  a  person  to 
whom  he  gives  the  poison,  adviaing  Kim  of  its  properties.* 

The  same  distinctions  apply  to  the  giving  of  a  loaded  gun  to 
another.  If  the  gun  be  given  by  B.  with  due  warning  to  A.,  a  per- 
son experienced  in  the  use  of  fire-arms,  who  so  negligently  handles 
the  gun  that  it  explodes  and  injures  C,  then  A.,  and  not  B.,  is 
liable.  But  if  the  loaded  gim  be  given  to  an  unconscious  child, 
and  the  child  not  knowing  what  the  gun  is,  handles  it  so  that  it 
explodes,  and  injures  a  third  person,  then  the  liability  is  attached, 
not  to  the  child,  but  to  the  person  giving  the  loaded  gun.* 

That  a  person  committing  a  crime  through  the  agency  of  an  insane 
medium  is  responsible,  we  will  hereafter  have  occasion  fully  to  see.^ 
The  same  rule  exists  when  the  agent  is  compelled  to  commit  the  crime.* 

^  ih/Va,  2  617.  ^  As  to  indictment  for  action  through 

'  Agnew,  C.  J.,  Elkins  v,  McKean,  an  irresponsible  agent,  see  m/ra,  J  522. 

79  Pa.  493,  1875.  As  to  liability  of  principal  for  irrespon- 

'  See  infra,  J  206.  sible  agent,  infra,  i  207 .    And  see,  as  to 

*  Supra,  1 133 ;  infra,  H  166,  346.        dangerous  agencies,  irifra,  H  343  et  seq. 

*  Infra,  {  226.  *  Blackburn  v.  State,  23  Ohio  St. 

*  Infra,  {  344.  146, 1872.     Infra,,  i  216. 
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§  162.  The  fact  that  another  person  cordributed  eitha*  before  the 
Concur-  defendants  inteyyosUion  or  concurrently  with  such  interposi- 
rent  negii-  Uon  in  producing  the  damage  is  no  defence}  Indeed,  this 
another  no  proposition,  instead  of  conflicting  with  the  last,  goes  to  sus- 
'^'f-'*-  tain  it.  A.  negligently  leaves  certain  articles  in  a  par- 
ticular  place.  B.  negligently  meddles  with  them.  Supposing  B.'s 
negligence  to  be  made  out,  and  he  be  a  responsible  person  under  the 
limitations  above  expressed,  he  cannot  set  up  A.'s  prior  negligence 
as  a  defence.  A  fortiori,  he  cannot  set  up  the  concurrent  negligence 
of  D.,  a  third  person,  who  may  simultaneously  join  him  in  the  final 
negligent  act.^ 

§  163.  It  has  been  said  that  contributory  negligence  is  no  defence 
_  .     ,  to  a  criminal  prosecution.^    This,  however,  is  not  correct, 

An  injured      ,  ,  , 

psrty'B  since  a  person  who  negligently  rushes  into  danger,  such 
tory"negii-  action  uot  being  incident  to  a  lawful  business,  cannot 
gencemay  afterward    prosecute,  either  criminally   or    civilly,   the 

break  cau-  .  .         "       . 

aaiconnec-  person  producing  the  danger.*  A  common  illustration 
of  this  principle  will  be  found  in  the  cases,  elsewhere 
noticed,  of  prosecutions  for  malpractice,  in  which  it  is  held  a  defence 
that  the  patient^s  misconduct  was  the  immediate  cause  of  his  injury.* 
On  the  one  side,  we  can  conceive  of  cases  where  a  party,  after  his 
Wh  the  ^^^^^j  commits  suicide ;  and  in  which,  as  the  death  was 
deceased  caused  by  the  suicide,  and  not  by  the  wound,  the  allega- 
rateiy  and  tion  in  the  indictment,  that  the  deceased  died  of  the 
ri"y^fl^  wound,  could  not  be  sustained.  On  the  other  side,  cases 
enedhie      constantly  occur  in  which  a  w^ounded  person   nedects 

own  death,  '^.  -ii  m  ii 

defendant  some  precaution  which  might  have  contributed  toward 
no    la  e.    j^j^  j^Qf^yQ^y^  ^Qt  in  which  no  one  doubts  but  that  the 

death  is  chargeable  to  the  wound.     The  true  line  is  this :  if  the 

^  See  infra,  §  363.  son,  1  Cox  C.  C.    97,  1846 ;    R  v. 

•  Whart.  on  Neg.  {  144.  Infra,  {  Longbottom,  3  Cox  C.  C.  439,  1849. 
863.  See  E.  v.  Pym,  1  Cox  C.  C.  339,  Compare  infra,  H  358, 1188 ;  State  v. 
1846 ;  1  Euss.  Cr.  675 ;  Com.  v,  MTike,  Preslar,  3  Jones  Law,  (N.  C.)  421, 1856 ; 
3  Cash.  181, 1849 ;  State  v,  Bantley,  44  State  v.  Weaver,  Busbee,  9,  1852 ; 
Conn.  537, 1876.  Parsons  v.  State,  21  Ala.  301,  1851. 

•  E,  V.  Swindall,  2  C.  &  K.  230,  ^  See  supra,  U  157-9 ;  infra,  ?  363. 
1846 ;  E.  V.  Walker,  1  C.  &  P.  320,  In  E.  v,  Burchall,  4  F.  &  F.  1077, 
1824 ;  E.  V.  Longbottom,  3  Cox  C.  C.  decided  in  1866,  Willes,  J.,  who 
439, 1849 ;  E.  v.  Hutchinson,  9  Cox  C.  must  have  been  familiar  with  the 
C.  555, 1863 ;  Com.  v,  Boston  &  Lowell  prior  cases  above  cited,  said :  "  De- 
E.  E.,  134  Mass,  211,  1883.  ceased  contributed  to  the  fatal  result 

•  Supra,  i  147.    See  E,  v.  William-  by  not  getting  out  of  the  way,  and 
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deceased,  in  full  possession  of  his  senses,  caused  either  deliberately 
or  negligently  his  own  death,  then  he  and  not  the  person  inflicting 
the  wound  is  chargeable  with  the  death,  though  the  latter  is  indicta- 
ble for  an  attempt  to  kill.^  But  where  the  deceased's  negligence 
contributed  to  his  death,  such  negligence  is  no  defence,  when  either 
(1)  it  was  one  of  the  ordinary  incidents  of  the  conduct  of  a  person 
in  his  situation  ;  or  (2)  when  the  wound  would  otherwise  have  been 
&tal.^  And  so,  under  similar  circumstances,  the  negligence  of  an 
attendant  physician  or  surgeon  is  no  defence.'  It  is  enough  if  the 
wound  induced  the  death.^  The  same  distinction  mav  be  followed 
in  other  cases  of  n^ligence.  A  carriage  is  driven  recklessly  along 
a  road  and  kills  a  drunken  man,  who,  if  he  were  sober,  could  have 
got  out  of  the  way.  The  deceased's  drunkenness  is  in  this  case  no 
defence,*  because  the  defendant  had  no  right  to  drive  recklessly 
along  the  road.  But  if,  though  there  may  have  been  some  negli- 
gence on  the  defendant's  part  («.  g,,  in  the  equipment  of  his  car- 

antil  I  see  a  decision  to  the  contrary  301,  1851 ;  Brown  v.  State,  38  Tex. 

(by  which  it  is  presumed  the  learned  482,  1873 ;  Williams  v.  State,  2  Tex. 

judge  meant  a  decision  of  the  Court  App.  271,  1877 ;  State  v.  Smith,  10 

of  Criminal  Appeal)  I  shall  hold  that  Nev.  106, 1875. 

a  man  is  not  criminally  responsible  •  Supra,  ?  157.    See  infra,  J  J  340, 

for  negligence  for  which  he  could  not  863 ;  R.  v.  Rew,  J.  Kel.  26 ;  McAllis- 

be  responsible  in  an  action."  ter  v.  State,  17  Ala.  434, 1849.    In  E. 

In  R.  V.  Kew,  12  Cox  C.  C.  355,  v,  Holland,  2  M.  &  R.  357,  1843,  the 
1872,  Byles,  J.,  said  he  would  reserve  deceased  had  been  severely  cut  with 
the  question  if  required ;  but  the  case  an  iron  instrument  across  one  of  his 
never  came  before  the  Court  for  Crown  fingers,  and  had  revised  to  have  it 
Cases  Reserved.  It  was  subsequently  amputated,  and  at  the  end  of  a  fort- 
held  by  Denman,  J.,  in  R.  v.  Des-  night  lock-jaw  came  on,  and  the  finger 
vignes  (Law  Times,  vol.  Ixx.  p.  76),  was  then  amputated,  but  too  lat^,  and 
that  the  current  of  authority  was  that  the  lock-jaw  ultimately  caused  death, 
in  criminal  cases  contributory  negli-  The  surgeon  expressed  the  opinion 
gence  is  no  defence.  But  this  case,  that  early  amputation  would  proba- 
also,  never  came  before  the  judges  as  bly  have  saved  his  life.  Maule,  J., 
a  body ;  and  it  is  not  to  be  supposed  held  that  a  party  inflicting  a  wound 
that  it  will  be  ultimately  held  that  the  which  ultimately  becomes  the  cause 
mere  fact  that  there  was  some  ante-  of  death,  is  guilty  of  murder,  though 
cedent  negligence  on  the  defendant's  life  might  have  been  preserved  if  the 
part  will  make  him  liable  for  man-  deceased  had  not  refused  relief, 
slaughter  when  the  death  was  brought  '  Supra,  J  167. 
about  by  the  reckless  misconduct  of  *  Supra,  ?  157  ;  Com.  v.  Fox,  7  Gray, 
the  deceased.  585,  1856 ;  Bowles  v.  State,  58  Ala. 

»  Supra,  a  157-9.    Com.  v,  Boston  335, 1877. 

&  Me.  R.  R,  129  Mass.  800,  1881 ;  ^  Whart.  on  Neg.  ??  300  et  seq. 
infra,  i  350 ;  Parsons  t;.  State,  21  Ala. 
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riage)  the  injury  was  primarily  due  to  the  deceased  having  flung 
himself  recklessly  in  the  defendant's  path,  such  contributory  negli- 
gence is  a  defence. 

§  164.  At  the  same  time  it  is  an  equally  familiar  rule  that  a  party 
cannot  shield  himself  by  setting  up  as  a  defence  contribu- 
tory negli-  tory  negligence,  the  result  of  fright  or  paralysis,  caused 
Sefence^      by  his  own  misconduct.     The  same  rule  applies  rmdaiis 
when  such  ^xdandis  to  neglect  by  physicians.^     He,  therefore,  who 

neghffence  ^  j    r   j  ^7  7 

was  there-  causes  another,  under  influence  of  fright,  to  run  into  a 

suit  of  de-      .  «  -I'll  •  •  •!  1     /»      ii 

fendant'B  river,  from  which  drowning  ensues,  is  responsible  tor  the 
duct*^  death.*  He  who  by  like  processes  causes  another  to 
leave  the  house  and  to  die  in  thf  frozen  fields  on  a  stormy 
night  is  in  like  manner  responsible.*  He  who  causes  another, 
under  the  effect  of  fright,  to  open  his  safe,  cannot  set  up  this  sub- 
mission as  a  defence.^  And  the  same  distinction  applies  to  the 
numerous  cases  already  cited,  in  which  a  party,  under  fright,  sub- 
mits to  spoliation  or  assault.^ 

On  the  other  hand,  it  may  be  argued  that  an  indictment  does  not 
lie  against  A.  for  killing  B.  when  the  death  was  the  result  of  fright 
produced  by  mere  threats,  there  being  no  such  physical  lesion  as 
may  be  implied  from  any  subsequent  catastrophe  or  concussion  in- 
duced by  the  fright.  And  so,  although  A.  may  die  of  a  broken  heart 
caused  by  the  unkindness  of  B.,  B.  is  not  on  this  ground  indictable 

*  Bowles.  V.  State,  58  Ala.  336, 1877.  L.  6.  J  7.  D.  ad  Leg.  Aquil.  And  if  a 
'  See  infra,  i  521 ;  R.  v,  Pitts,  C.  <&  person  who  has  his  clothes  taken  from 
M.  284, 1841 ;  B.  v,  Evans,  1  Russ.  Cr.  him  on  a  cold  night  is  so  numbed  and 
661,  1812 ;  R.  v.  Wager,  cited  Steph.  enfeebled  that  he  cannot  seek  refiige, 
Dig.  C.  L.  art.  241  (6th  ed.),  1864.  and  hence  is  frozen  to  death,  the  as- 
'  Nixont^.  People,  2  Scam.  267, 1840.  sailant  is  as  liable  for  his  death 
See,  also,  R.  v.  Williamson,  1  Cox  C.  C.  through  feezing  as  he  woald  be  if  the 
97, 1846.  Where  the  defendant  chased  deceased  had  been  tied  to  a  stake  in 
with  an  axe  a  boy,  who,  in  his  fright,  the  open  air  in  such  a  way  that  escape 
ran  unconsciously  against  a  cask  of  was  impossible.  L.  14.  3  1.  D.  19.  5. 
wine  and  broke  it,  the  defendant  was  See  R.  v.  Martin,  11  Cox  C.  C.  136, 
held  liable  for  the  injury  thus  inci-  1869.  The  same  rule  was  held  to 
dentally  produced.  Vandenburg  v.  apply  where  a  seaman,  forced  aloft 
Truax,  4  Denio,  464, 1847.  So  a  per-  when  unfit  for  the  work,  falls  from  the 
son  thrown  from  a  bridge  into  a  rapid  mast  and  is  drowned.  U.  S.  v.  Free- 
river  may  be  able  to  swim,  and  if  in  man,  4  Mason  C.  C.  605,  1826.  As  to 
full  possession  of  his  faculties  to  save  indictment,  see  iw/ra,  §  621. 
himself;  but  if  in  the  confusion  and  *  U.  S.  v,  Jones,  3  Wash.  C.  C.  209, 
terror  of  the  moment  he  loses  his  self-  1821. 

command  and  is  drowned,  the  person  *  See  stipray  ?§  146-60 ;  and  see  State 

throwing  him  in  the  water  is  liable,  v.  Hardie,  47  Iowa,  647,  1877. 
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for  killing  A.  Undoubtedly  there  is  moral  guilt  in  such  cases  pro- 
portionate to  the  degree  of  malice.  But  there  is  no  technical  guilt 
which  the  law  can  punish^  for  the  reason  that  the  law  has  no  test  to 
measure  the  relation  of  cause  and  effect  in  matters  purely  psycholog- 
ical. How  much  of  the  terror  or  "  broken-heartedness/'  for  in- 
stance,  was  due  to  the  patient's  own  folly  or  wrong  ?  What  legal 
proof  is  possible  of  such  terror  or  "  broken-heartedness  ?  How  can 
the  death  be,  beyond  reasonable  doubt,  traced  to  either  ?  Hence  it 
is  that  the  law,  when  the  case  consists  of  these  bald  elements,  declines 
to  interpose.^ 

^  Suppose  A.,  when  on  a  coach,  leaf  v,  Illinois  Cent.  B.  B.,  29  Iowa, 
jumps  off  to  avoid  danger,  acting  un-  14,  1869 ;  Snow  v.  Hoosatonic  Co.,  8 
wisely  in  ao  doing,  yet  from  confusion  Allen,  441, 1863.  See,  to  same  effect, 
of  mind  produced  by  B.'8  reckless  R.  v.  Evans,  O.  B.  Sept.  1812— MS. 
driving?  Or  suppose  that  A.,  on  a  Bayley,  J.;  1  Buss,  on  Cr.  651;  B.  v. 
railway  track,  loses  his  presence  of  Hickman,  5  C.  &  P.  151,  1831 ;  B.  v, 
mind  through  the  unexpected  and  Pitts,  C.  &  M.  284,  1842,  cited  in 
irregular  course  of  a  train  which  is  Whart  on  Hom.  §  374. 
negligently  driven ;  and  suppose  that.  So  where  the  defendant  carelessly 
when  thus  confosed,  he  unwisely  but  overloaded  a  ferry-boat,  and  where  the 
unintentionally  runs  into  instead  of  passengers,  in  a  sudden  fright,  rushed 
out  of  danger  ?  Is  A.,  in  either  of  to  one  side  and  upset  the  boat,  in  con- 
theae  cases,  the  juridical  cause  of  an  sequence  of  which  A.  was  drowned,  it 
injury  thus  produced,  or  is  B.,  the  was  held  that  the  carelessness  of  A. 
negligent  driver  or  engineer,  the  and  the  other  passengers  was  no  de- 
cause  ?  Certainly  the  latter ;  for  A.,  fence  to  an  indictment  for  the  man- 
on  the  assumption  that  he  is  at  the  slaughter  of  A.  B.  v,  Williamson,  1 
time  incapable  of  judging,  is  not  a  re-  Cox  C.  C.  97, 1846. 
sponsible  independent  agent,  capable  Yet  we  must  remember  that  if  the 
of  breaking  the  causal  connection  be-  deceased,  in  encountering  the  danger, 
tween  the  defendant's  negligence  and  acted,  not  convulsively,  but  deliber- 
the  injury.  It  was  B.'s  negligence  ately,  and  if,  at  the  same  time,  the 
that  put  A.  in  this  dangerous  position,  danger  was  not  a  natural  and  probable 
and  thus  forced  him  to  make  a  choice  consequence  of  the  defendant's  mis- 
between  perilous  alternatives  when  he  conduct,  then  the  causal  connection  is 
was  in  a  condition  incapable  of  cool  broken.  This  view  has  been  properly 
judgment ;  and  B.  is  liable  for  the  con-  held  to  govern  where  a  woman,  not 
sequences.  Whart.  on  Neg.  {  377 ;  convulsively,  or  in  fear,  or  through 
B.  V.  Longbottom,  3  Cox  C.  0.  439,  force,  but  of  her  own  will,  leaves  her 
1849 ;  Buel  v,  N.  Y.  Cent.  B.  B.,  31  N.  husband's  house  at  night  and  is  frozen 
Y.  314,1865;  Frink  t;. Totter,  17  111.  to  death;  State  v,  Preslar,  3  Jones 
406,  1856 ;  Sears  v.  Dennis,  105  Mass.  Law,  (N.  C.)  421, 1856 ;  where  a  trav- 
310,  1870;  Stevens  v,  Boxford,  10  eller  voluntarily  or  negligently,  and 
Allen,  25, 1865;  Babson  v.  Bockport,  not  in  fear  caused  by  the  defendant, 
101  Mass.  93,  1869 ;  Indianapolis  B.  collides  with  a  railway  car ;  see 
B.  V.  Carr,  35  Ind.  510,  1871 ;  Green-  Whart.  on  Neg.  ?  382 ;  and  where  A., 
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§  165.  If  I  intrude  negligently  in  a  place  where  a  dangerous  but 
lawful  business  is  conducted^  I  must  bear  the  consequences 
Prior  neg-  if  J  ^m  injured  by  machinery  there  placed.  On  the  other 
party  in-  hand^  even  against  trespassers^  no  one  can  with  impunity 
ie^r  put  in  operation  dangerous  agencies  without  exerting  in 
ant^'by*^  the  Control  of  such  agencies  the  care  usual  to  good  busi- 
proper  ness  men  under  the  circumstances.  Thus,  if  A.  is  negli- 
couid  have  gently  on  a  road,  B.  cannot  excuse  himself  for  running 
TiTjury.  ^*  down  if  by  due  diligence  the  collision  could  have  been 
avoided  by  B.*  So,  generally,  it  is  no  defence  that  the 
deceased  or  his  companions  by  their  own  negligence  contributed  to 
the  result,  if  that  result  was  precipitated  by  the  malicious  or  reck- 
less misconduct  of  the  defendant.* 

Contributory  negligence,  it  is  to  be  added,  is  to  be  determined 
from  the  stand-point  of  the  party  to  whom  it  is  imputed.' 

§  166.  A  party  who  places  poison  in  such  a  position  that  in  the 
ordinarv  course  of  thin&:s  it  is  likely  to  be  unconsciously 

Feraons  '  ®  "^  ,      .  "^ 

leaving  and  uon-negligently  taken  by  passers-by  is  liable  for  the 

agencieB^  couscquences.*     But  he  is  not  responsible  for  the  acts  of 

where  j^^  assassin,  who,  independently  of  him,  takes  and  admin- 

likeiy  to  istcrs  the  poison  to  the  deceased ;  for  here  again,  though 

flciouBiy  the  preparing  of  the  poison  is  a  condition  of  the  killing, 

wfth^i^  it  is  not  its  juridical  cause.* 

responsi-         The  master  of  a  house  who  leaves  powder  unlawfully 

oonee-  and  carelessly  on  his  premises  is  not  liable  for  its  negli- 

quencee.  ^^^^  misusc  by  his  Servants,  who  are  capable  of  judging 
as  to  the  danger,*  though  it  would  be  otherwise  if  the  powder  were 

on  board  of  a  ship,  to  get  rid  of  B.,  Swindall,  2  C.  &  K.  230, 1846 ;  R.  v. 

with  whom  he  was  disputing  about  Walker,  1  C.  &  P.  320,  1824;  E.  ». 

the  payment  of  money,  pushed  away  Haines,  2  C.  &  K.  368,  1847 ;  B.  v, 

B/s  boat  with  his  foot,  and  B.,  reach-  Murton,  3  F.  &  F.  492. 

ing  out  to  lay  hold  of  a  barge  to  pre-  *  Infra,  J  488. 

vent  his  boat  from  drifting  away,  over-  *  Supra,  }J  133,  161 ;  infra,  H  206, 

balanced  himself  and  was  drowned,  A.  226,  346.    See  B.  v,  Cheverton,  2  F. 

was  acquitted.    R.  v.  Waters,  6  C.  &  &  F.  833, 1840 ;  R.  v.  Michael,  9  C.  & 

P.  328,  1834.  P.  356,  1861 ;  2  M.  C.  C.  120 ;  B.  v. 

^  B.  V,  Longbottom,  3  Cox  C.  C.  Chamberlain,  10  Cox  C.  C.  486,  1866 ; 

439,  1849 ;  B.  v.  Swindall,  2  C.  &  K.  Harvey  v.  State,  40  Ind.  516,  1871. 

230,  1846.    See  B.  v.  Walker,  1  C.  &  *  See  Com.  v.  Campbell,  7  Allen,  541, 

P.  320,  1824 ;  Whart.  on  Neg.  i  355.  1863 ;  State  v,  Scates,  5  Jones,  (N.  C.) 

*  See  B.  V.  Kew,  12  Cox  C.  C.  355,  420,  1857.    Supra,  i  160. 

1872 ;  1  Green's  C.  B.  95 ;  B.  v.  Long-  «  B.  v.  Bennett,  Bell  C.  C.  1 ;  8  Cox 

bottom,  3  Cox  C.  C.  439,  1849 ;  B.  v.  C.  C.  74,  1858. 
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left  in  a  place  frequented  by  children,  who  ignorantly  meddled  with 
it,  and  thereby  produce  damage  ;*  or  if  it  were  left  in  such  a  dis- 
guised state  that  a  person  of  ordinary  intelligence  would  not  be 
able  to  detect  its  character  ;*  or  if  a  dangerous  substance  were  given 
to  a  party  compulsorily.' 

*  Whart.  on  Neg.  J  161.  and  fell  sick.    Martin,  the  apothecary 

*  See  1  Hale,  431.    Infray  |  346.         who  had  made  the  electuary,  on  being 
'  Blackburn  v.  State,  23  Ohio  St.  questioned  about  it,  to  clear  himself 

146.  1872.  •  See  infra,  \\  216,  226.  took  part  of  it  and  died.    On  this  eVi- 

"  If  B.,"  as  is  argued  in  another  dence  a  question  arose  whether  Agnes 

work  (Whart.  on  Neg.  J  91),  "  negli-  Grore  had  committed  murder ;  and  the 

gently  sells  poison,  under  the  guise  of  doubt  was  because  Martin,  of  his  own 

a  beneficial  drug,  to  A.,  he  is  liable  will,  without  invitation  or  procure- 

for  the  injury  done  to  A. ;  or  to  those  ment  of  any,  had  not  only  eaten  of  the 

to    whom    A.  innocently   gives   the  electuary,  but  had,  by  stirring  it,  so 

poison.      But   suppose    that   A.  has  incorporated  the  poison  with  the  elec- 

ground  to  suspect  that  the  drug  is  tuary  that  it  was  the  occasion  of  his 

poisonous,  and  then,  instead  of  testing  death.    The  judges  resolved  that  the 

it,  sells  it  or  gives  it  to  C.  ?    Now,  in  prisoner  was  guilty  of  the  murder  of 

such  a  case  there  can  be  no  question  Martin,  for  the  law  conjoins  the  mur- 

that  A.  is  liable  for  the  damage  caused  derous  intention  of  Agnes  in  putting 

by  his  negligence.    Biit  if  A.  is  un-  the  poison  into  the  electuary  to  kill 

conscious  of  the    mistake,  and  acts  her  husband  with  the  event  which 

merely  as  the  unconscious  agent  of  B.,  thence  ensued:     Quia  eventus  est  qui 

then  there  is  no  causal  connection  be-  ex  causa  sequitur,  et  dicuntur  evenius 

tween  A.'s  agency  and  the  injury,  and  quia  ex  causis  eveniunt ;  and  the  stir- 

B.  is  directly  liable  to  C.    Norton  v,  ring  of  the  electuary  by  Martin,  with- 

Sewall,  106  Mass.  143, 1870.    Beyond  out  putting  in  the  poison  by  Agnes, 

this  it  is  not  safe  to  go.    It  is  true  could  not  have  been  the  cause  of  his 

that  in  a  New  York  case,  Thomas  v,  \  death.     If  Martin's  trying  the  elec- 

Winchester,  2  Selden,  (6  N.  Y.)  397,  |  tuary  was    a   natural    and  probable 

1852,  the  liability  was  {pushed  still  sequence  of  the  prisoner's   conduct, 

fiirther;  but  wherever  an  intelligent  then  she  could  properly  have  been 

third  party  comes  in,  and  negligently  convicted,  though  certainly  not  for  the 

passes  the   poison   to    another,  this  reason  given  by  the  judges.    It  makes 

breaks  the    causal    connection,    and  no  matter,  however,  whether  this  se- 

makes   such    intervening  negligence  quence  be  long  or  short.    Poison,  for 

the  juridical  cause."  instance,  is  introduced  into  a  reservoir 

A  more  difficult  question  arises  when  of  water.    The  reservoir  freezes,  and 

poison  intended  to  kill  A.  is  volun-  remains  frozen  during  winter.    In  the 

tarily  taken  hy  B.,  who  has  notice  that  spring  the  ice  melts,  and  the  water 

the  drink  is  suspected  to  be  poisonous*  flows    through  a  series  of  channels 

Agnes  Gore,  in  an  old  case  (9  Co.  11 ;  until  it  is  drank  by  a  child,  who  is 

1  Hale  P.  C.  50;  Plowd.  Com.  574),  killed.    Here  there  is  a  continuous 

was  proved  to  have  mixed  poison  in  natural  sequence  which,  however  long, 

an  electuary,  of  which  her  husband  presents  an  unbroken  chain.   See,  also, 

and  her  father  and  another  took  part  infraj  I  346. 
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§  167.  The  old  English  lawyers  went  great  lengths  in  assigning 
responsibility  to  magical,  or  as  it  might  now  be  called  spiritualistic, 
causation.^  Even  Lord  Hale  gave  his  high  authority  to  the  posi- 
tion that  a  witch  can  produce  death  by  incantations,  and  if  so,  is  to 
be  convicted  of  murder.  But  in  1750  the  statutes  a£:ainst 
notnecea-  witchcraft  were  swept  away,  and  in  1765  Blackstone,  in 
phyeicai  ^^  Commentaries,  rejects  the  hypothesis  as  absurd.  At 
the  beginning  of  the  present  century  we  have  the  current 
opinion,  expressed  in  the  following  passage  in  Mr.  Edward  Living- 
ston's Penal  Code : 

"  It  [homicide]  must  be  operated  by  some  act ;  therefore,  death, 
although  produced  by  the  operation  of  words  on  the  imagination  or 
the  passions,  is  not  homicide.  But  if  words  are  used  which  are  cal- 
culated to  produce,  and  do  produce,  some  act  which  is  the  imme- 
diate cause  of  death,  it  is  homicide.  A  blind  man  or  a  stranger  in 
the  dark  directed  by  words  only  to  a  precipice  where  he  foMs  and  is 
killed;  a  direction  verbally  given  to  take  a  drug  that  it  is  known 
will  prove  fatal,  and  which  has  that  effect,  are  instances  of  this 
modification  of  the  rule."     In  this  line  may  be  cited  a  Massachu- 

Suppose  A.,  in  exercise  of  a  moral  "  Where  a  man  practiseth  any  witch- 
(as  distinguished  from  physical)  power  craft  to  discover  treasure  hid,  or  to 
over  B.,  constrains  B.  to  take  poison,  discover  stolen  goods,  or  to  provoke 
whereof  B.  dies ;  is  A.  responsible  as  unlawful  love,  or  to  impair  or  hurt  any 
principal  in  B.'s  murder?  If  B.'s  free  man's  cattle  or  goods,  the  second  time, 
agency  is  at  the  time  extinguished,  having  been  once  before  convicted  of 
either  by  terror  or  by  mental  disease,  like  oflfence,  it  is  felony." 
then  in  such  case  A.  is  principal  in  Coke's  authority  is  to  the  same  pur- 
the  first  degree.  Blackburn  v.  State,  23  port.  Indeed,  by  statute  33  Hen.  VIII. 
Ohio  St.  146, 1872.  If  B.'s  free  agency  c.  8,  all  witchcraft  or  sorcery  was  made 
is  not  extinguished,  but  he  voluntarily  felony ;  and  by  1  Jac.  I.  c.  12,  this  was 
commits  suicide,  then  A.,  under  the  extended  so  as  to  include  the  "  hurting 
English  common  law,  is  indictable  as  any  person  "  by  the  '*  infernal  arts  "  of 
principal  in  the  second  degree  to  B.'s  "  witchcraft,  sorcery,  charm,  or  en- 
self-murder.    See  infra,  §  216.  chantment."    Under  this  statute  oc- 

^  See  an  article  on  spiritualism  and  curred  the  trial  of  Mary  Smith,  in  1616, 
jurisprudence  in  Lippincott's  Maga-  for  witchcraft.  Shewas  convicted  and 
zine  for  1875,  p.  423.  executed,  confessing  her  guilt     The 

Bacon,  in  the  Preparation  for  the  evidence  against  her  was  chiefly  to  the 
Union  of  Laws,  or,  as  we  should  call  effect  that  by  some  occult  power  of 
it,  Draft  of  a  Proposed  Code,  intro-  will  she  brought  sickness  and  death 
duces  the  following  clauses :  upon  certain  persons  who  had  incurred 

"  Where  a  man  doth  use  or  practise   her  enmity.    This  was  held  murder, 
any  manner  of  witchcraft,  whereby       That  "love  powder"  is  not  to  be 
any  person  shall  be  killed,  wasted,  or  regarded  as  a  cause,  see  State  v.  Trice, 
lamed  in  his  body,  it  is  felony.  88  N.  C.  627,  1883,  cited  infra,  §  1840. 
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setts  case/  in  which  it  was  held  that  a  person  who  shoots  a  gun  at  a 

wild  fowl,  with  knowledge  and  warning  that  the  report  will  affect 

injuriously  the  health  of  a  sick  person  in  the  neighborhood,  and 

such  effect  is  produced  by  the  discharge,  is  guilty  of  an  indictable 

offence.*    And  in  New  York  it  has  been  held  that  a  death  from 

firight  produced  by,  the  defendant  standing  over  the  deceased  with  a 

d^Hly  weapon,  which  he  threatened  to  use,  is  imputable  to  the  de- 

fendiSOSff  as  murder.' 
" — ^^^ 

*  Gk>m.  V,  Wing,  9  Pick.  1, 1829.         who  did  it  as  likely  to  cause  death. 

'  In  this  case  Parker,  C.  J.,  said:  But  if  it  be  proved  by  satisfiEictory 
''Now  the  facts  proved  in  this  case,  evidence  that  death  has  been  so 
namely,  the  defendant's  previous  caused,  and  has  been  caused  volun- 
knowledge  that  the  woman  was  so  tarily,  we  see  no  reason  for  exempting 
affected  by  the  report  of  a  gun  as  to  the  person  who  caused  it  ft'om  the 
be  thrown  into  fits,  the  knowledge  he  punishment  of  voluntary  culpable 
had  that  she  was  in  hearing,  the  ear-  homicide. 

nest  request  made  to  him  not  to  dis-  "  Mr.  Livingston,  we  observe,  ex- 
charge  his  gun,  show  such  a  disregard  cepts  from  the  definition  of  homicide 
to  the  safety  or  even  the  life  of  the  cases  in  which  death  is  produced  by 
afSlcted  party,  as  makes  the  firing  a  the  effect  of  words  on  the  imagination 
wanton  and  deliberate  act  of  mis-  or  the  passions.  The  reasoning  of  that 
chief."  Ck)mpare  Com.  v.  Taylor,  5  distinguished  jurist  has  by  no  means 
Binn.  277, 1812.  convinced   us    that    the    distinction 

Lord  Macaulay,  in  his  Beport  on  which  he  makes  is  well  founded.  In- 
the  Lidian  Code,  goes  further :  deed,  there  are  few  parts  of  his  Code 

"There  is,  undoubtedly,  a  great  dif-  which  appear  to  us  to  have  been  less 
ference,"  he  says,  "between  acts  which  happily  executed  than  this.  His  words 
cause  death  immediately  and  acts  are  these:  'The  destruction  must  be 
which  cause  death  remotely,  between  by  the  act  of  another ;  therefore,  self- 
acts  which  are  almost  certain  to  cause  destruction  is  excluded  from  the  defini- 
death,  and  acts  which  cause  death  tion.  It  must  be  operated  by  some 
only  under  very  extraordinary  circum-  act;  therefore  death,  although  pro- 
stances.  But  that  difference,  we  con-  duced  by  the  operation  of  words  on 
ceive,  is  a  matter  to  be  considered  by  the  imagination  or  the  passions,  is  not 
the  tribunals  when  estimating  the  homicide.  But  if  words  are  used  which 
effect  of  the  evidence  in  a  particular  are  calculated  to  produce,  and  do  pro- 
case,  not  by  the  legislature  in  framing  duce,  some  act  which  Lb  the  immediate 
the  general  law.  It  will  require  strong  cause  of  death,  it  is  homicide.  A  blind 
evidence  to  prove  that  an  act  of  a  kind  man  or  a  stranger  in  the  dark  directed 
which  very  seldom  causes  death,  or  an  by  words  only  to  a  precipice  where  he 
act  which  has  caused  death  very  re-  falls  and  is  killed ;  a  direction  verbally 
motely,  has  actually  caused  death  in  a  given  to  take  a  drug  that  it  is  known 
particular  case.  It  will  require  still  will  prove  fatal,  and  which  has  that 
stronger  evidence  to  prove  that  such  effect,  are  instances  of  this  modifi- 
anact  was  contemplated  by  the  person  cation  of  the  rule.' 

^  Cox  V.  People,  80  N.  Y.  600, 1880. 
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§  168.  It  is  not  necessary,  to  constitute  negligence,  that  the  spe- 
cific damage  should  have  been  foreseen  as  probable.  If  it 
gentcauBBr  Were,  and  if  the  offending  party  resorted  to  the  inculpa- 
neoessary  ^^7  ^^^  ^  produce  the  particular  end,  then  the  case  is  one 
t^**8houid  ^^  nialice,  not  of  negligence.^  On  the  other  hand,  it  is  of  the 
have  been  essence  of  negligence  that  the  injury  caused  by  it  should 
not  have  been  foreseen  as  likely  to  arise  in  the  immediate 

**  This  appears  to  us  altogether  in-  she  will  die,  and  you  must  keep  her 
coherent.  A.  verbally  directs  Z.  to  quiet.*  Suppose  he  is  overheard  re- 
swallow  a  poisonous  drug ;  Z.  swallows  peating  this  to  another  man,  and  say- 
it,  and  dies ;  and  this,  says  Mr.  Liv-  ing, '  I  want  to  murder  her,  and  I  will 
ingston,  is  homicide  in  A.  It  certainly  go  and  make  all  the  noise  I  possibly 
ought  to  be  so  considered.  But  how,  can  for  the  purpose  of  killing  her/ 
on  Mr.  Livingston's  principle,  it  can  You  may  imagine  the  evidence  to  be 
be  so  considered  we  do  not  understand,  quite  conclusive  on  that  point:  he 
'Homicide,' he  says, 'must  be  operated  goes  into  the  room,  makes  a  noise, 
by  an  act.'  Where,  then,  is  the  act  and  wakes  her  up  with  a  sudden  start, 
in  this  case?  Is  it  the  speaking  of  and  frightens  her,  and  she  does  die 
A.  ?  Clearly  not,  for  Mr.  Livingston  according  to  his  wish.  It  seems  to  me 
lays  down  the  doctrine  that  speaking  that  that  act  is  as  much  murder  as  if 
is  not  an  act.  Is  it  the  swallowing  by  he  had  cut  her  throat.  Or  suppose  a 
Z.  ?  Clearly  not,  for  the  destruction  case  like  this :  a  man  has  got  aneurism 
of  life,  according  to  Mr.  Livingston,  is  of  the  heart,  and  his  heir,  knowing 
not  homicide  unless  it  be  by  the  act  of  that,  and  knowing  that  any  sudden 
another,  and  this  swallowing  is  an  act  shock  is  likely  to  kill  him,  suddenly 
performed  by  Z.  himself.  goes  and  shouts  in  his  ear,  and  does 

"The  reasonable  course,  in  our  so  with  the  intent  to  kill  him,  and 
opinion,  is  to  consider  speaking  as  an  does  so  kill  him.  It  seems  to  me  that 
act,  and  to  treat  A.  as  guilty  of  volun-  if  that  man  is  not  punished  it  is  a  very 
tary  culpable  homicide  if  by  speaking  great  scandal,  for  the  act  is  just  as  bad 
he  has  voluntarily  caused  Z.'s  death,  as  if  he  had  killed  him  in  any  other 
whether  his  words  operated  circuit-  manner.  The  fact  is,  that  the  objec- 
onsly  by  inducing  Z.  to  swallow  poison,  tion  to  treating  such  cases  as  either 
or  directly  by  thronnng  Z,  into  convtd-  murder  or  manslaughter  arises  from 
sions.'^  thb,  that  in  a  general  way,  in  such  a 

Sir  James  F.  Stephen,  in  his  testi-  case  as  unkindness,  or  many  other 
mony  in  1874,  before  the  Homicide  cases  of  the  same  kind,  you  could 
Committee  of  the  English  House  of  never  prove  that  the  man  intended 
Commons,  proposed  the  following  ad-  either  to  kill  or  cause  harm,  or  that  it 
ditional  illustrations :  was    common   knowledge  that  there 

'^  Suppose  a  man  wants  to  murder  would  be  harm  or  death  caused ;  and 
his  wife,  and  suppose  that  she  is  ill,  therefore  in  all  those  cases  in  which 
and  the  doctor  says  to  him,  '  She  is  in  you  would  not  wish  to  punish,  the 
a  very  critical  state ;  she  has  gone  to  person  would  escape  on  account  of  the 
sleep,  and  if  she  is  suddenly  disturbed  difficulty  of  proof.    The  only  cases  in 


1  See  Whart.  on  Neg.  1 74. 
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case.  The  consequences  of  negligence  are  almost  invariably  sur- 
prises.    A  man  may  be  negligent  in  a  particular  matter  a  thousand 

which  you  would  ever  want  to  punish  as  it  was  by  the  screams  of  G.,  its 
would  he  cases  in  which  the  difficulty  nurse ;  and  it  became  "  black  in  the 
of  proof,  by  some  such  means  as  I  face,  and  ever  since  that  day  it  had 
have  suggested,  would  be  got  over."  convulsions,  and  was  ailing  generally 
See,  however,  Fairlee  v.  People,  11  from  a  shock  to  the  nervous  system." 
HI.  1,  1849.  It  died  thirty-two  days  after  the  as- 

"  With  this  we  may  consider  the  re-  sault.  Medical  testimony  was  adduced 
marks  of  Judge  Erskine  (a  son  of  Lord  to  show  that  the  death  was  traceable 
Chancellor  Erskine)  some  years  since,  to  the  sudden  fright.  Denman,  J., 
when  charging  a  jury  in  a  homicide  said  that  he  "  should  leave  it  to  the 
trial:  'A  man  may  throw  himself  into  jury  to  say  whether  the  death  of  the 
a  river  under  such  circumstances  as  child  was  caused  by  the  unlawful  act 
render  it  not  a  voluntary  act — by  of  the  prisoner,  or  whether  it  was  not 
reason  of  force  applied  either  to  the  so  indirect  as  to  be  of  the  nature  of 
body  or  the  mind.  It  becomes  then  accident.  The  case  was  different  from 
the  guilty  act  of  him  who  compelled  other  cases  of  manslaughter,  far  here 
the  deceased  to  take  the  step.  But  the  child  was  not  a  rational  agent,  and 
the  apprehension  must  be  of  imme-  it  was  so  connected  with  the  girl  that  an 
diate  violence,  and  well  grounded,  injury  to  the  girl  became  ahnost  in  itself 
from  the  circumstances  by  which  the  an  injury  to  the  child"  In  charging 
deceased  was  surrounded ;  not  that  the  jury,  he  said :  **  Mere  intimida- 
jou  must  be  satisfied  that  there  was  tion,  causing  a  person  to  die  from 
no  other  way  of  escape,  but  that  it  was  fright,  by  working  on  his  fancy,  was 
9uch  a  step  as  a  reasonable  man  might  not  murder.  But  there  were  cases  in 
iaie,'  R.  v.  Pitts,  C.  &  M.  284,  1842.  which  intimidations  have  been  held  to  be 
But  the  last  qualification  cannot  be  murder.  If,  for  instance,  four  or  five 
sustained.  No  one  can  doubt  that  it  persons  were  to  stand  round  a  man, 
would  be  murder  to  entice  an  insane  and  so  threaten  him  and  frighten  him 
man  over  a  precipice,  and  thus  to  kill  as  to  make  him  believe  his  life  was  in 
him.  Indeed,  as  we  shall  see,  what  danger,  and  he  were  then  to  back 
is  done  through  an  insane  agent  is  away  from  them  and  tumble  down  a 
regarded  as  done  directly  by  the  precipice  to  avoid  them,  then  murder 
principal."  would  be  committed.    Then,  did  or 

The  doctrine  of  nervous  causation  did  not  this  principle  of  law  apply  to 
was  advanced  to  a  questionable  ex-  the  case  of  such  tender  years  as  the 
treme  in  an  English  case,  tried  before  child  in  question?  For  the  purposes 
Denman,  J.,  in  the  Northern  Circuit,  of  this  case  he  would  assume  it  did 
in  February,  1874.  R.  v.  Towers,  12  not;  for  the  purposes  of  to-day  he 
Cox  C.  C.  630,  1874.  The  evidence  should  assume  that  the  law  about  work- 
was  that  T.,  the  defendant,  unlawfully  ing  upon  people  by  fright  did  not  apply 
and  violently  assaulted  G.,  a  young  to  the  case  of  a  child  of  such  tender  years 
girl,  having  in  her  arms  H.,  the  de-  as  this.  Then  arose  the  question  which 
ceased,  a  child  four  months  and  a  half  would  be  for  them  to  decide,  whether 
old.  The  child,  which  was  previously  the  death  was  directly  the  result  of 
very  healthy,  was  greatly  alarmed  at  the  prisoner's  unlaw ftil  act — whether 
the  defendant's  violence,  accompanied  they  thought  that  the  prisoner  might 
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times  without  mischief;  yet,  though  the  chances  of  mischief  is  only 
one  to  a  thousand,  we  would  rightly  hold  that  the  mischief,  when  it 

be  held  to  be  the  actual  cause  of  the  the  child's,  as  a  blow  to  the  nearest  in 

child's  death,  or  whether  they  were  a  series  of  attached  balls  communicates 

left  in  doubt  upon  that  under  all  the  itself  to  the  furthest.    Then,  if  this 

circumstances  of  the  case.    ,    .    .    J(f  blow  threw  the  child  into  convulsions, 

the  man^s  act  brought  on  the  convulsions^  causing  its  death,  the  case  was  one  of 

or  brought  them  to  a  more  dangerous  manslaughter. 

extent^  so  that  death  would  not  have  re-  3.  If  the  convulsions  were  caused 
suited  otherwise,  then  it  would  be  man-  by  the  nurse's  screams,  then,  if  these 
slaughter. "  The  verdict  waa  not  guilty,  screams  were  not  the  natural  results 
so  that  the  case  was  not  subjected  to  of  the  defendant's  violence,  the  causal 
further  judicial  consideration.  But  in  connection  between  that  violence  and 
harmony  with  the  views  heretofore  the  death,  even  supposing  such  con- 
expressed  on  this  topic,  I  must  come  nection  existed,  was  broken, 
to  a  conclusion  different  from  that  ex-  In  Kirland  v.  State,  43  Ind.  146, 
pressed  by  Judge  Denman  on  both  the  1875,  it  was  held  that  the  beating  by 
points  raised  by  him.  the  defendant  of  a  horse  which  the 

1.  I  can  see  no  difference  between  prosecutor  was  driving  was  not  assault 
an  infant  and  an  adult  so  far  as  con-  and  battery  on  the  prosecutor.  But 
cerns  physical  injury  self-inflicted  in  see  infra,  JJ  609,  616. 
consequence  of  fright  If  the  child,  On  the  topic  in  the  text,  Sir  J.  F. 
frightened  by  the  attack,  convulsively  Stephen  thus  writes,  Dig.  C.  L.  art. 
jumped  from  the  nurse's  arms  and  was  242,  5th  ed. :  "  Lord  EEale's  reason  is 
killed,  then  the  defendant  was  as  much  that  'secret  things  belong  to  God; 
responsible  for  the  child's  death  as  he  and  hence  it  was  that  before  1  Jas.  I. 
would  have  been  for  the  death  of  the  c.  12,  witchcraft  or  fascination  was 
nurse,  if,  in  the  terror  of  the  shock,  not  felony,  because  it  wanted  a  trial' 
she  had  jumped  convulsively  from  a  (i.e.,  I  suppose,  because  of  the  difficulty 
window,  and  had  been  killed.  In  of  proof).  I  suspect  that  the  fear  of 
either  case  the  question  would  be  encouraging  prosecutions  for  witch- 
whether  the  deceased's  death  was  a  craft  was  the  real  reason  of  this  rule, 
natural  consequence  of  the  defendant's  Dr.  Wharton  rationalizes  the  rule  thus : 
violence.  And  the  inference  that  it  '  Death  from  nervous  causes  does  not 
was  would  be  stronger  in  the  child's  involve  penal  consequences.'  This 
case  than  in  the  nurse's.  appears  to  me  to  substitute  an  arbi- 

2.  If,  however,  the  child's  death  was  trary  ^tMz^^^scientific  rule  for  a  bad 
produced  by  merely  nervous  causes —  rule  founded  on  ignorance  now  dis- 
e,  g.y  fright,  operating  at  a  period  long  pelled.  Suppose  a  man  were  inten- 
subsequent  to  the  shock,  then  there  tionally  killed  by  being  kept  awake 
should  have  been  a  verdict  of  not  till  the  nervous  irritation  of  sleepless- 
guilty,  for  the  reason  that  the  law  has  ness  killed  him ;  might  not  this  be 
no  means  of  determining  the  causal  murder?  Suppose  a  man  kills  a  sick 
connection  between  a  shock  purely  man,  intentionaUy,  by  making  a  loud 
nervous,  and  physical  death.  It  would  noise  which  wakes  him  when  sleep 
have  been  otherwise,  however,  had  a  gives  him  a  chance  of  life ;  or  suppose, 
blow  struck  at  the  nurse  been  com-  knowing  that  a  man  has  aneurism  of 
municated  through  the  nurse's  body  to  the  heart,  his  heir  rushes  into  his 
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occurs,  is  imputable  to  the  n^ligence.  Hence  it  has  been  properly 
held,  that  it  is  no  defence  that  a  particular  injurious  consequence  is 
"  improbable/'  and  "  not  to  be  reasonably  expected,"  if  it  really  ap- 
pear that  it  naturally  followed  from  the  n^ligence  under  examina- 
tion.^ The  term  "reasonably  to  be  expected  "  is  to  be  treated,  there- 
fore, as  convertible  with  "  likely  in  the  long  run  to  ensue." 

As  improbability  does  not  divest  responsibility,  responsibility  is 
not  always  imposed  by  probability.  The  miner,  the  manufacturer, 
and  the  merchant  may  regard  it  not  only  as  possible  but  probable 
that  their  staples  may  be  used  for  guilty  purposes,  but  neither  miner, 
manufacturer,  nor  merchant  becomes  thereby  penally  responsible. 
Even  a  high  probability  of  injury  does  not  in  all  cases  confer  penal 
responsibility.  A  sick  man,  for  instance,  is  suffering  from  a  disease 
ivhich  will  cause  his  death  in  a  few  days  unless  he  submits  to  an 
operation,  which,  if  it  does  not  cure,  will  cause  death  in  a  few  hours. 
The  patient  is  incapable  of  expressing  his  will  as  to  the  operation. 
The  operation  is  undertaken  by  a  surgeon,  skilfully,  but  unsuccess- 
fully. The  patient  dies,  not  of  the  disease,  but  of  the  operation.  The 
surgeon  foresaw  that  it  was  highly  probable  that  the  operation  would 
not  succeed.  But  he  is  nevertheless  to  be  regarded  as  irresponsible 
when  we  assume  that  his  conduct  was  in  conformity  with  the  rules 
of  science  and  the  maxims  of  prudent  practice.  If  bold  operations 
are  never  to  be  attempted,  then  the  advance  of  surgery  is  impossi- 
ble ;  and  it  is  reasonable,  and  in  harmony  with  sound  rules  of  life, 
that  a  few  days  of  unconsciousness,  or  of  agonizing  pain,  should  be 
risked  for  even  a  faint  probability  of  recovery. 

room  and  roars  in  his  ear,  '  Your  wife  der?    In  R.  v.  Towers,  12  Cox  C.  C. 

is  dead  I'  intending  to  kill  and  killing  530, 1874,  a  man  waa  convicted  before 

him;  why  are  not  these  acts  murder?  Denman,    J.,    of   manslaughter,    for 

They  are  no  more  '  secret  things  be-  frightening  a  child   to   death.     See 

longing  to  God' than  the  operation  of  Whart.    on    Hom.    {    372,    on    this 

arsenic    As  to  the  fear  that  by  ad-  case. 

mitting  that  such  acts  are  murder,  "  Lord  Hale  doubts  whether  volun- 

people  might  be  rendered  liable  to  tarily  and  maliciously  infecting  a  per- 

prosecution  for  breaking  the  hearts  son  of  the  plague,  and  so  causing  his 

of  their  fathers  or  wives  by  bad  con-  death,  would  be  murder,  i.  432.    It  is 

duct,  the  answer  is  that  such  an  event  hard  to  see  why.  He  says  that '  infec- 

could  never  be  proved.  A  long  course  tion  is  Grod's  arrow.*    A  different  view 

of  conduct,  gradually    '  breaking    a  was  taken  in  the  analogous  case  of  B. 

man's    heart/    could   never    be   the  v.  Greenwood,  1  Russ.  Or.  673 ;  7  Cox 

'direct  or  immediate'  cause  of  death.  C.  0. 404, 1857." 

If  it  was,  and  it  was  intended  to  have  ^  Supra,  J  108. 
that  effect,  why  should  it  not  be  mur- 
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§  169.  Responsibility  (impidatio)  oeases  where  casus,  or,  as  we 

term  it,  the  act  of  God,  intervenes.     If  in  the  act  pro- 

biiity         ducing  the  damage  there  is  nothing  to  be  imputed  to  the 

X^         defendant,  there  is  nothing  with  which  he  is  chargeable. 

cMtwin-      "  j^c  ne  ig  quidem  hac  lege  tenetur,  qui  casu  occidit  (the 

ienrenes.  ,  ...  .  . 

action  being,  in  this  case,  for  damages  under  the  Aquilian 
law),  si  modo  culpa  ejus  nulla  inveniatur."  ^  "  In  hac  actione,  quae 
ex  hoc  capitulo  oritur,  dolus  et  culpa  punitur.  Ideoque  si  quis  in 
stipulam  suam,  vel  spinam,  comburendae  ejus  causa,  ignem  immi- 
serit,  et  ulterius  evagatus  et  progressus  ignis  alienam  segetem  vel 
vineam  laeserit  requiramvs  num  imperitia  ejus  aut  negligentia  id  oc- 
cidit. Nam  si  die  ventoso  id  fecit,  culpae  reus  est ;  nam  et  qui  oc- 
casionem  praestat,  damnum  fecisse  videtur.  In  eodem  crimine  est, 
et  qui  non  observavit,  ne  ignis  longius  est  procederit.  At  si  omnia 
quae  oportuit  observavit,  vel  svAUa  vis  venti  longius  ignem  produxii 
caret  culpa J^^  But  casus  is  no  defence  if  it  was  provoked  by  the 
defendant.  He  who  exposes  a  helpless  person  in  a  cold  night  when 
a  storm  intervenes  cannot  set  up  as  a  defence  that  it  was  a  storm 
that  did  the  hurt.*  It  is  otherwise,  however,  when  the  injury  was 
not  a  probable  or  natural  consequence  of  the  defendant's  act.  Hence, 
where  A.  knocked  B.  down,  and  B.,  when  down,  received  a  mortal 
blow  from  a  kick  from  a  horse  jumping  on  him,  it  was  held  that  A. 
was  not  indictable  for  killing  B.^ 

^  L.  39.  i  3.  D.  de  Leg.  Aq.  -     »  Supra,  §  166. 

*  L.  39.  J  3.  D.  de  Leg.  Aq. ;  Paulas,       *  People  v.  Rockwell,  39  Mich.  603, 
lib.  22.  ad.  edict.    See  fully  Whart.  on   1878. 
Neg.  i  116. 
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CHAPTER  VIII. 


ATTEMPTS. 


I.  Offeitce  Generally. 

An  attempt  is  an  unfinished  crime 
and  is  indictable  at  common 
law,  i  173. 

Mere  words  do  not  constitute  an 
attempt,  1 174. 

Not  an  offence  to  attempt  to  com- 
mit a  non-indictable  offence: 
attempts  to  commit  suicide 
when  indictable,  i  175. 

Attempt  at  negligence  not  in- 
dictable :  intent  is  necessary  to 
offence,  J  176. 

And  so  of  attempts  at  police  of- 
fences, }  177. 

Attempt  must  have  causal  rela- 
tion with  act,  j  178. 

Solicitations  not  indictable,  J 179. 

Mere  preparations  not  indictable 
aa  attempts,  i  180. 

The  attempt  must  have  gone  so 
fsLT  that  the  crime  would  have 
been  completed  but  for  extra- 
neous intervention,  J  181. 

Means  must  be  apparently  suita- 
ble, i  182. 

If  means  are  apparently  and  abso- 
lutely unfit,  there  can  be  no  at- 
tempt, §  183. 

Must  be  apparent  physical  capac- 
ity, {  184. 

Need  not  be  capability  of  success, 
1185. 

Must  be  probable  object  within 
reach,  f  186. 

Abandoned  attempts  not  indicta- 
ble, i  187. 


Where  attempt  is  resisted,  it  may 
be  independently  tried,  though 
consummation  is  yielded  to, 
2188. 

Acquiescence  through  fraud    or 
incapacity  no  bar,  3  189. 
II.  Indictment. 

In  indictments  for  attempts  the 
laxity  permitted  in  assaults  will 
not  be  maintained,  {  190. 

Nor  do  statutory  rulings  affect 
question  at  common  law,  2  191. 

Indictment  must  aver  circum- 
stances of  attempt,  i  192. 

Cumulation  of  facts  not  duplicity, 
U93. 

III.  JUEISDICTION. 

Attempts  cognizable  in  place  of 

consummation,  }  195. 
rv.  Evidence. 

Intent  to  be  inferred  from  facts, 

J  196. 
Adaptation  makes  a  primd  facie 

case,  i  197. 

V.  Principals  and  Accessabies. 
All  confederates  are  principals, 

2198. 

VI.  Verdicjt. 

At  common  law  no  conviction  of 
attempt  on  indictment  for  con- 
summated crime,  { 199. 
Vn.  Punishment. 

Punishment  should  be  less  than 
that  of  consummated  crime, 
J  200. 


I.   OFFENCE   GENERALLY. 


§  173.  An  attempt  is  an  intended  apparent  unfinished  crime. 
It  must  be  intended,  since  it  is  of  its  nature  that  it  should  be  com- 
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mitted  in  order  to  efiFect  a  specific  criminal  result.  It  must  be 
An  at-  apparent,  since  if  it  be  obviously  not  likely  to  effect  the 
tempt  is  an  result  at  which  it  aims  (e.  a.,  where  a  popgun  is  levelled 

unnnished  ..  .,.,         ,  i  s 

crime,  and  at  a  ship,  or  a  Witch  IS  employed  to  use  enchantments), 
bieat<»m-  1*  ^^  not  indictable.^  It  must  be  unfinished,  as  other- 
mon  law.  ^jgg  ii^q  indictment  would  be  for  the  complete  crime, 
but  there  must  be  at  least  some  appreciable  fragment  of  the  crime 
committed,  and  it  must  be  in  such  progress  that  it  will  be  consum- 
mated unless  interrupted  by  circumstances  independent  of  the  will 
of  the  attemptor.'  On  the  other  hand,  there  can  be  no  attempt  at 
negligence,  because  negligence  precludes  the  idea  of  intention,  which 
is  essential  to  attempt.* 

By  the  English  common  law  it  is  a  misdemeanor  to  attempt 
to  commit  either  a  felony,*  or  a  malicious  misdemeanor,  whether 
common  law  or  statutory."  Hence  it  is  an  indictable  attempt  falsely 
to  accuse  another  of  crime,  if  any  step  be  taken  which,  in  the  usual 

^  The  word  "apparent,"  it  should  Codd.  112, 1819;  Hackettu.  Com.,  15 
be  observed,  has  been  the  subject  of  Pa.  95, 1860 ;  State  v.  Boyden,  13  Ired. 
much  controversy.  On  the  one  side  505,  1853 ;  State  v.  Jordan,  75  N.  C. 
it  is  maintained  that  unless  the  at-  27,  1876 ;  Griffin  v.  State,  26  €ra.  493, 
tempt  is  one  capable  of  success  it  is  1859.  In  Wisconsin  it  was  held  that 
not  indictable ;  and  by  those  who  conviction  could  not  be  had  for  an  at- 
urge  this  view  the  word  "  apparent,"  tempt  to  commit  adultery.  State  v. 
which  covers  cases  where  the  means  Goodrich,  84  Wis.  359,  1893. 
are  apparently  fit  but  are  really  unfit,  ^  B.  v,  Hi^ins,  2  East  E.  5, 1801 ; 
is  rejected.  On  the  other  side  it  is  in-  B.  v,  Phillips,  6  East  B.  464,  1805 ; 
sisted  that  as  we  can  never  predicate  B.  v.  Chapman,  2  C.  &  E.  846, 1849 ; 
infallible  success  of  any  attempt,  the  1  Den.  C.  C.  432 ;  B.  v.  Williams,  1 
most  we  can  say  in  any  case  is  that  Den.  C.  C.  39, 1844;  B.  v,  Butler,  6  C. 
the  attempt  is  apparent,  and  that  to  <&  P.  368,  1834 ;  B.  v.  Boderick,  7  C. 
say  that  merely  apparent  attempts  &  P.  796, 1837 ;  B.  v.  Gt)ff,  9  Up.  Can. 
should  not  be  indictable  would  be  to  C.  P.  438 ;  B.  v.  Boberts,  Dears.  639, 
say  that  there  should  be  no  indictable  1855 ;  33  Eng.  Law  &  Eq.  563 ;  State 
attempts.    See  in/ray  §?  182  et  seq.  v.   Keyes,  8  Vt.  57,  1836 ;  Com.  v. 

«  Infra,  §  181.  Sipple  v.  State,  17  Kingsbury,  6  Mass.  106,  1809;  State 
Vroom,  197.  v.  Murray,  16  Me.  100,  1837 ;  Com.  v. 

»  B.  V.  Boyce,  1  Mood.  C.  C.  29,  Harrington,  3  Pick.  26, 1824;  Dema- 
1825;  State  v.  Keyes,  8  Vt.  67,  1836;  rest  v,  Haring,  6  Cow.  76, 1826;  Com. 
Com.  V.  Martin,  17  Mass.  359,  1820;  v.  Smith,  64  Pa.  209,  1867;  State  v. 
McKay  v.  State,  44  Tex.  43,  1876 ;  Maner,  2  Hill,  (S.  C.)  453,  1834 ;  Ber- 
infra,  \  176.  deaux  v.  Davis,  58  Ala."  611,   1878 ; 

*  1  Hawk.  P.  C.  56 ;  B.  v.  Higgins,  Boss  v.  Com.,  2  B.  Mon.  417,  1841 ; 
2  East  B.  6, 1801 ;  B.  v.  Kinnersley,  1  Nicholson  v.  State,  9  Baxt.  268,  1878 ; 
Strange,  196, 1718 ;  Com.  v.  Barlow,  4  State  v.  Montgomery,  109  Mo.  645, 
Mass.  439,  1808  ;  State  v.  Danforth,  3   1892. 
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course  of  events,  would  lead  to  a  conviction,  even  though  the  accu- 
sation take  not  the  form  of  libel.  In  this  view,  the  fabrication  of 
mechanical  inculpatory  evidence  is  a  substantive  misdemeanor,^  and 
a  fortiori  J  the  attempt  to  bribe  a  witness.*  But  to  make  an  attempt 
indictable  it  must  be  to  commit  a  consummated  not  an  inchoate 
offence.  Hence  no  indictment  lies  for  an  attempt  to  commit  an 
attempt  or  assault.' 

§  174.  Mere  words,  unless  they  are  libellous,  seditious,  obscene, 
or  provocative  of  breaches  of  the  public  peace,  are  not  ^^^ 
the  subject  of  penal  judicial  action.     Even  when  they  yords 

.11        11  ft  1  1        donotcon- 

express  illegal  purposes,  they  are  often  merely  specula-  Btitute  an 
tive  ;  are  uttered  often  by  weak  men  as  braggadocio ;  *  ^^^ 
and  always  belong  to  a  domain  which  criminal  courts  cannot  invade 
without  peril  to  individual  freedom,  and  to  the  just  and  liberal  pro- 
gress of  society.  This  liberty  to  express  thought  is  recognized  in 
all  systems  of  civilized  jurisprudence.  "  Cogitationis  poenam  nemo 
patitur,"  was  a  maxim  of  the  Roman  law,*  which  is  now  accepted 
as  part  of  the  judicial  system  of  all  Christendom,  and  is  adopted  in 
the  codes  of  the  most  arbitrary  nations  of  Europe.*  And  by  the 
Soman  comman  law,  even  talking  about  a  criminal  intent,  and  thus 
giving  to  it  public  expression,  does  not  constitute,  unless  there  be 
treason,  an  attempt.^ 

^  E.  V,  Simmons,  1  Wils.  329.  *  See  this  shown  in  HolzendorflPs 

»  Infra,  J  1332.  Ency.  "  Versuch.'? 

According  to  Sir  J.  F.  Stephen  •  Very  curious  citations  on  this 
(Dig.  art.  60,  5th  ed.),  "  an  attempt  to  point  are  given  by  Gteib,  Lehrbuch, 
commit  a  crime  is  an  act  done  with  etc.,  J  99,  among  which  are  the  follow- 
intent  to  commit  that  crime,  and  ing:  Romagnosi  Genesi  del  diritto 
forming  part  of  a  series  of  acts  which  penale,  pp.  221,  222.  Tentare  un  de- 
would  constitute  its  actual  commission  litto,  non  h  soltanto  pensarlo,  o  delib- 
if  it  were  not  interrupted."  This  defi-  erarlo ;  o  vero  dire  di  averlo  pensato, 
nition  has  two  defects.  In  the  first  o  deliberato ;  ma  bensi  egli  h  porre  in 
place,  it  does  not  include  attempts  opera  tatto  quello  che  ne  pu6  ottenere 
with  unsuitable  and  yet  apparently  Pesecuzione.  .  .  .  Donque  il  palesare 
effective  means,  which  would  not,  il  pensiero  e  la  deliberazione  di  un 
even  if  uninterrupted,  result  in  a  con-  delitto,  cui  perd  si  5  desistito  di  man- 
sommated  crime.  In/ray  |  182.  In  dare  ad  esecuzione,  ovvero  la  jattanza 
the  second  place,  it  includes  attempts  di  volerlo  efietuare,  sensa  perd  che 
voluntarily  abandoned.  s'intraprenda    nulla    in    fatto    coUe 

'  Brown  v.  State,  7  Tex.  App.  569,  azioni  fisiche  ed  esterne,  sono  cose  che 
1880 ;  R.  r.  King,  14  Cox  C.  C.  434,  non  si  possono  veramente  riguardare 
1879.  See  Taylor  v.  State,  60  Ga.  79,  come  attentati,  n&  si  potrebbero  punire 
1873;  tTi/ro,  I  611.  come  tali.    Filangieri  Scienza  della 

*  L.  18.  D.  de  Poenis,  xlviii.  19.         legislazione,  iii.  37.    (T.  iii.  pp.  326, 
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§  175.  Where  a  statute  makes  indictable  attempts  to  commit 
indictable  offences^  this  has  been  held  not  to  include  an 
fence  to       attempt  to   commit  suicide,  consummated  suicide  being 
oomm?ta°  ^^7^^^  ^^^  jurisdiction  of  the  courts.^     But  at  common 
non  -indie-  law  an  attempt  to  commit  suicide  is  indictable.* 
fence.  At-       §  176.  To  constitute  an  attempt,  it  is  essential   that 
iS^Fd?,*"*    there  should  be  an  unlawful  coincident  intention  to  do 
J^^bS^i"^      the  thing  attempted,  which  intention  must  be  logically 
inferrible  from  the  facts.*    On  the  other  hand,  as  we  have 
ne«i^rT    seen,*  there  can  be  no  indictment  for  an  attempt  at  negli- 
gence, for,  from   the  nature   of  things,  the  attempt   to 
neglect  a  duty  is  in  itself,  if  successful,  a  malicious  offence,  and 
ceases*  to  be  a  neglect.   Hence  comes  the  just  principle  of  the  Roman 
law,  that  where  there  is  no  dolus  there  can  be  no  attempt.* 

There  is,  however,  no  arbitrary  measure  of  intent  to  be  inferred 
from  any  particular  act.  Thus  an  attempted  killing  may  be  an 
attempt  to  commit  murder  or  an  attempt  to  commit  manslaughter. 
The  attempt  to  kill  in  hot  blood,  but  not  in  self-defence,  is  an 
attempt  to  commit  manslaughter ;  to  attempt  to  kill  coolly  on  an 
old  grudge  is  an  attempt  to  commit  murder.^  An  attempt  to  kill  an 
officer,  also,  knowing  him  to  be  such,  may  be  an  attempt  to  commit 
murder ;  an  attempt  to  kill  him,  not  knowing  who  he  is,  may  be 
only  an  attempt  to  commit  manslaughter.^ 

Intention  formed  subsequent  to  the  attempt  will  not  be  enough, 
as  where  a  party  having  in  his  possession  indecent  prints  (not  pro- 

827.)  Carmignani  Teoria  delle  leggi  ney,  10  Mete.  422,  1845 ;  State  v. 
ii.  pp.  302-304.  Boehmer,  Meditt.  in  DaviB,  2  Ired.  158,  1841 ;  Griffin  v. 
C.  C.  C.  art  178,  J  3.  Wintgens  Diss.  State,  26  Ga.  493,  1859 ;  Jeff  v.  State, 
cit.  pp.  19-24,  81.  Lelifivre  Comm.  39  Miss.  693, 1867 ;  Weaver  v.  People, 
cit.  pp.  7-13,  26-28.  The  same  view  132111.  536, 1890 ;  States.  Vosburg,  82 
is  expressed  by  Willes,  J.,  in  Mulcahy  Wis.  168, 1892 ;  and  cases  cited  if^fra, 
V.  R.  L.  R,  3  H.  L.  306,  1868.  {§  182,  190,  196. 

^  Com.  V,  Dennis,  105  Mass.  162,       *  See  supra,  J  176,  for  cases. 
1870.    Infra,  i  216.  *  See  supra,  H  125-129. 

"  Infra,  {  454 ;  R.  «.  Doody,  6  Cox       «  Infra,  H  455  et  seq. 
C.  C.  463,  1854 ;  R.  v.  Burgess,  L.  &      '  Infra,  JJ  413  et  seq.    See,  gener- 
C.  258,  1862 ;  9  Cox  C.  C.  247.    Ap-  ally.  State  v.  Nichols,  8  Conn.  496, 
proved  in  Com.  v.  Mink,  123  Mass.   1830 ;  People  v.  Shaw,  1  Park.  C.  B. 
422, 1877.  327,  1854 ;  State  v.  White,  45  Iowa, 

•  See  Infra,  i  196.  R.  v,  Donovan,  325, 1877 ;  Conner  v.  State,  59  Iowa, 
4  Cox  C.  C.  399, 1850 ;  R.  v.  Ryan,  2  357,  1882 ;  Bonfanti  v.  State,  2  Minn. 
M.  &  R.  213,  1848;  R.  v.  Lallement,  6  132, 1858  ;  Meredith  v.  State,  60  Ala. 
Cox  C.  C.  204,  1854;  R.  v.  Cheese-  441,  1879;  and  cases  cited  infra,  { 
man,  L.  &  C.  140, 1862 ;  Com.  v.  Har-  641. 
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cured  for  publication)  takes  it  into  his  head  to  publish  them,  but 
does  not  actually  publish.^ 

§  177.  It  has  been  further  held  that  an  attempt  to  commit  a  mere 
police  offence,  involving  no  malice,  is  not  indictable.^   And 

A  H  tt    Itfk  flA 

this  principle  covers  the  attempting  to  sell  liquor  in  to  attempts 
ill^al  measures.'  When  an  attempt  is  made  maliciously  ^^^^^ 
to  violate  the  law  in  this  respect,  and  when  the  attempt  is 
put  into  such  a  shape  as,  by  the  natural  coarse  of  events,  to  produce 
a  violation  of  such  law,  then  the  attempt  is  indictable.  But  when 
between  the  attempt  and  the  execution  is  interposed  the  volition  of 
both  buyer  and  seller,  then,  by  stress  of  the  definition  just  given,  an 
indictable  attempt  is  not  made  out. 

§  178.  The  distinction  between  conditions  and  causes  has  been 
already  largely  discussed  ;*  but  a  recurrence  to  the  prin- 
ciples  heretofore  expressed  is  essential  to  the  elucidation  tempt 
of  this  branch  of  jurisprudence.     To  enable  a  gunshot  causal  n-^ 
wound  to  be  inflicted,  an  almost  innumerable  series  of  con-  ^^^^^^  ^^^^ 

'  act. 

ditions  is  necessary.     It  is  necessary  that  the  gun  should 

^  Jervis,  C.  J.,  Robert's  Case,  Dears.       It  is  otherwise,  however,  so  is  it 
C.  C.  553, 1854.  argued,  with  the    aberratio  ichis,  in 

While  there  can  be  no  such  thing  as  which,  through  some  extrinsic  agency, 
a  purely  negligent  attempt,  since  an  the  hlow  falls  upon  a  person  other 
attempt  cannot  exist  without  design,  than  the  one  intended.  A.  shoots  at 
it  is  argued  that  there  may  he  a  con-  B.,  and  C.  passes  in  the  line  of  the 
currence  in  a  single  act  of  a  negligent  shot  and  is  wounded.  Here  the  will 
offence  and  of  an  attempt.  A  common  and  the  act  do  not  coincide.  The 
illustration  offered  of  this  is  where  A.  offence,  it  is  argued,  is  an  attempt  as  to 
strikes  B.,  conceiving  B.  tobe  C.  Here  B.,  and  a  negligent  wounding  as  to  C. 
it  is  said  the  offence  is  an  attempt  as  Supra,  H  120,  128. 
to  C,  and  negligence  as  to  B.  But  to  '  Com.  v.  Willard,  22  Pick.  476, 
this  it  is  answered  that  at  the  moment  1839 ;  Dohkins  v.  State,  2  Humph, 
of  the  injury  A.'8  intention  to  hurt  was  424,  1841;  Pulse  v.  State,  5  Humph, 
actually  directed  against  B.,  and  that  108, 1844 ;  Boss  v.  Com.,  2  B.  Mon.417, 
if  we  allow  his  mistake  as  to  B.'s  per-  1841 ;  Hill  v.  State,  53  Ga.  125, 1874. 
son  to  change  the  offence  from  mali-  See  R.  v,  Upton,  2  Stra.  816,  1754; 
cious  to  negligent,  we  must  allow  the  R.  v.  Bryan,  2  Stra.  866,  1754.  See 
same  effect  to  other  mistakes  he  might  Whitesides  v.  State,  11  Lea,  474, 
make  as  to  B.,  in  which  case  there  1883. 

could  be  scarcely  any  conviction  of  a  •  Ir^ra,  i  1529.  See  Pulse  v.  State, 
malicious  crime.  The  case  is  that  of  the  5  Humph.  108,  1844.  In  Taylor  v, 
al>err(Uio  delicti  a  personam  personam,  OT  State,  11  Lea,  708,  1883,  this  is  ex- 
a  re  in  rem,  which  has  heen  already  tended  to  statutory  misdemeanors; 
discussed;  and  in  which  it  is  plain  but  unless  under  the  peculiar  terms 
that  the  party  offending  is  responsible  of  the  applicatory  statute,  this  cannot 
for  the  malicious  injury  of  the  person  be  sustained, 
whom  he  strikes.  *  Supra,  J§  152  et  seg, 
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be  procured  by  the  assailant.  It  is  necessary  that  the  gun  should  have 
been  made  by  the  manufacturer.  It  is  necessary  that  the  steel  of  the 
gun  should  have  been  properly  tempered ;  that  the  bullet  should 
have  been  properly  cast ;  that  the  materials  from  which  bullet,  tube, 
and  trigger  were  made  should  have  been  dug  from  the  mine  and 
duly  fashioned  in  the  factory.  It  is  necessary  that  the  assailed 
should  be  in  a  position  to  be  shot,  and  that  the  assailant  should 
be  in  a  position  to  take  aim.  All  these  are  necessary  conditions 
to  the  shooting,  without  which  the  shooting  could  not  take  place. 
No  one  of  them,  however,  is  in  the  eye  of  the  law  the  cause.  A 
juridical  cause  is  such  an  act,  by  a  moral  agent,  as  will  apparently 
result,  in  the  usual  course  of  natural  events,  unless  interrupted  by 
circumstances  independent  of  the  actor,  in  the  consequence  under 
investigation,^  Hence  preparations,  as  will  presently  be  more  ftilly 
seen,'  unless  they  are  put  in  such  a  shape  as  by  the  usual  course  of 
events  to  produce  the  consequence  in  question,  are  not  attempts.' 
§  179.  Are  solicitations  to  commit  crime  independently  indict- 

able?  They  certainly  are,  as  has  been  seen,  when  they 
tions  not     in  themselves  involve  a  breach  of  the  public  peace,  as  is 

the  case  with  challenges  to  fight  and  seditious  addresses.* 
They  are  also  indictable  when  their  object  is  interference  with  pub- 
lic justice :  as  where  a  resistance  to  the  execution  of  a  judicial  writ 
is  counselled  ;*  or  perjury  is  advised  ;•  or  the  escape  of  a  prisoner  is 
encouraged  f  or  the  corruption  of  a  public  oflBoer  or  a  witness  is 
sought,®  or  invited  by  the  officer  himself.*  They  are  indictable, 
also,  when  they  are  in  themselves  offences  against  public  decency, 

^  R.  V.  Meredith,  8  C.  &  P.  689, 1838.  attempt,  though  it  was    not   shown 

See  B.  V.  Williams,  1  Den.  C.  C.  39,  whether  the  defendant   intended  to 

cited  infra,  {  186 ;  State  v.  Colvin,  90  use  the  key  himself.    But  this  was  a 

N.  C.  717, 1883.  matter  of  inference  for  the  jury.    See 

»  Ir^ray  i  180.  infra,  H  181,  196, 

»  In  R.  V.  Cheeseman,  1 L.  &  C.  140,  *  Iijfra,  }  1773 ;  Cox  v.  People,  82 

1862,  Blackburn,  J.,  said :  "  There  is  111.   191,  1876 ;    State   v.  Farrier,  1 

no  doubt  a  difference   between  the  Hawks,  487, 1822 ;  State  t;.  Taylor,  3 

preparation  antecedent  to  an  offence  Brev.  248, 1814. 

and  the  actual  attempt;  but  if  the  *  State  v.  Caldwell,  2  Tyler,  212. 

actual   transaction    has  commenced,  *  See  infra,  §§  1328, 1329  et  seq. 

which  would  have  ended  in  the  crime  '  State  v,  Taylor,  44  La.  An.  967, 

if  not  interrupted,  there  is  clearly  an  1892. 

attempt  to  commit  the  crime."    In  ^  If}fra,  i  1857. 

State  V.  Griffin,  26  Ga.  493,  1859,  it  »  Walsh  v.  People,  65  HI.  68, 1872; 

was  held  that  taking  an  impression  of  contra,  Hutchinson  v.  State,  36  Tex. 

the  lock  of  a  warehouse,  and  having  293, 1872. 
a  key  made  to  fit  it,  was  an  indictable 
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as  is  the  case  with  solicitations  to  commit  sodomy,^  and  they  are 
indictable^  also,  when  they  constitute  aocessaryahip  before  the  fact.* 
But  is  a  solicitation  indictable  when  it  is  not  either  (1)  a  substantive 
indictable  offence,  as  in  the  instances  just  named,  or  (2)  a  stage 
toward   an   independent  consummated  offence?    And  the   better 
opinion  is  that,  where  the  solicitation  is  not  in  itself  a  substantive 
offence,  or  where  there  has  been  no  progress  made  toward  the  con- 
summation of  the  independent   offence  attempted,'  the  question 
whether  the  solicitation  is  by  itself  the  subject  of  penal  prosecution 
must  be  answered  in  the  negative.*    For  we  would  be  forced  to 
admit,  if  we  hold  that  solicitation^  to  criminality  are  generally 
indictable,  that  the  propagandists,  even  in  conversation,  of  agrarian 
or  communistic  theories  are  liable  to  criminal  prosecutions;  and 
hence  the  necessary  freedom  of  speech  and  of  the  press  would  be 
greatly  infringed.     It  would  be  hard,  also,  we  must  agree,  if  we 
maintain  such  general  responsibility,  to  defend,  in  prosecutions  for 
soliciting  crime,  the  publishers  of  Byron's  "  Don  Juan,''  of  Rous- 
seau's "  Emile,"  or  of  Goethe's  "  Elective  Affinities."   Lord  Chester- 
field, in  his  letters  to  his  son,  directly  advises  the  latter  to  form 
illicit  connections  with  married  women ;  Lord  Chesterfield,  on  the 
reasoning  here  contested,  would  be  indictable  for  solicitation  to 
adultery.     Undoubtedly,  when  such  solicitations  are  so  publicly 
and  indecently  made  as  to  produce  public  scandal,  they  are  indicta- 
ble as  nuisances  or  as  libels.     But  to  make  bare  solicitations  or 
allurements  indictable  as  attempts,  not  only  unduly  and  perilously 
extends  the  scope  of  penal  adjudication,  but  forces  on  the  courts 
psychological  questions  which  they  are  incompetent  to  decide,  and 
a  branch  of  business  which  would  make  them  despots  of  every  intel- 
lect in  the  land.     What  human  judge  can  determine  that  there  is 
snch  a  necessary  connection  between  one  man's  advice  and  another 
man's  actions,  as  to  make  the  former  the  cause  of  the  latter  ?    An 
aitempty  as  has  been  stated,  is  such  an  intentional  preliminary  guilty 
act  as  will  apparently  result,  in  the  usual  course  of  natural  events, 

»  B.  V.  Ransford,  13  Cox  C.  C.  9 ;  6  C,  &  P.  368,  1834,  where  soliciting 
31  L.  T.  (N.  S.)  488,  1874,  cited  infra,  an  engraver  to  engrave  a  plate  for 
'  Infra,  2  225.  forgery  was  held  indictable,  the  work 

'  See  Higgins's  Case,  2  East,  5, 1802 ;  being  actually  begun. 
B,  t7.  Schofield,  Cald.  397, 1794 ;  R.  r.  *  See  Cox  v.  People,  82  HI.  191, 
Gr^ory,  L.  R  1  C.  C.  77, 1867 ;  10  1876 ;  Rivers  v.  State,  97  Ala.  72, 1894. 
Cox  C.  C.  459 ;  R.  v.  Quail,  4  F.  &  F.  Solicitation  to  commit  adultery  is  not 
1076, 1864.  Infra,  i  225.  Under  this  an  attempt.  State  v.  Butler,  8  Wash, 
head  falls  the  anonymous  case  reported  194, 1894. 
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if  not  hindered  by  extraneous  causes,  in  the  commission  of  a  delib- 
erate crime.  But  this  cannot  be  affirmed  of  advice  given  to  another, 
which  advice  such  other  person  is  at  full  liberty  to  accept  or  reject. 
Following  such  reasoning,  several  eminent  European  jurists  have 
declined  to  regard  solicitations  as  indictable,  when  there  is  inter- 
posed between  the  bare  solicitation,  on  the  one  hand,  and  the  pro- 
posed illegal  act  on  the  other,  the  resisting  will  of  another  person, 
which  other  person  refuses  assent  and  co-operation.*  To  this  effect 
are  decisions  that  indictments  do  not  lie  in  our  own  law  for  solicita- 
tions to  commit  adultery,^  and  solicitations  to  commit  incest.'  It 
has  also  been  held  that  a  mere  effort,  by  persuasion,  to  produce  a 
condition  of  mind  consenting  to  incest,  without  any  act  done 
toward  actual  consummation^  is  not  an  attempt.*  To  the  same  pur- 
port is  the  reasoning  of  other  tribunals  in  reference  to  soliciting  to 
sell  liquor."  On  the  other  hand,  we  have  from  the  Supreme  Court 
of  Connecticut  a  direct  decision  to  the  contrary,  on  the  question  of 
soliciting  adultery,  which  in  that  State  is  a  statutory  felony.*  We 
must,  however,  remember  that  such  solicitations,  when  in  any  way 
attacking  the  body  politic,  either  by  way  of  treason,  scandal,  or 
nuisance,  are,  as  has  already  been  seen,  under  any  view  of  the  case, 
indictable  aa  independent  offences.  And  we  must  also  keep  in  mind 
that  if  the  solicitation  involves  the  employment  of  illegal  means  to 
effect  the  illegal  end,  it  may  become  substantively  indictable.'^ 

^  Mittermaier,  in  note  iii.  to  Feuer-  this  case  money  was  paid  to  the  so- 
bach,  42;  Bemer,  Strafrecht,  1871,  licited  agent  in  order  to  fix  and  pre- 
J  102 ;  Schwarze,  Commentar.  H  43-  pare  him  for  the  work,  and  the  mode 
46.  See,  also,  the  elaborate  argument  of  execution  explained.  The  case 
by  Bar,  Zur  Lehre  vom  Versuch.  And  was,  therefore,  one  not  of  bare  solici- 
see  infra,  §  1738.  tation  but  of  preparation, 

»  Smith  V.  Com.,  54  Pa.  209,  1867 ;  •  State  v.  Avery,  7  Conn.  266, 1829. 
State  V,  Butler,  8  Wash.  194,  1894.  See  U.  S.  v.  Lyles,  4  Cranch  C.  C.  469, 
See,  also,  Kelly  v.  Com.,  1  Grant,  (Pa.)  1836,  where  it  was  held  by  one  judge 
484,  1858,  and  in/raf  J  1738.  In  that  a  solicitation  to  commit  a  battery 
Stabler  v.  Com.,  95  Pa.  318, 1880,  it  is  indictable.  As  maintaining  the  in- 
was  held  that  A.'s  handing  poison  to  dictability  of  solicitation,  see  opinion 
B.,  and  soliciting  him  to  put  it  in  C.'s  of  court  in  State  t;.  Hayes,  78  Mo. 
spring,  is  not  an  "  attempt  to  admin-  307, 1883,  relying  on  Com.  v.  Jacobs, 
ister  poison"  under  the  statute.  9  Allen,  274,  1864,  where,  however, 

'  Cox  V.  People,  82  111.  191,  1876.       the  question  was  adequacy  of  prepa- 

*  Cox  V.  People,  82  111.  191,  1876.       rations. 

«  Com.  V,  Willard,  22  Pick.  476, 1839.       ''  Collins  v.  State,  3  Heisk.  14, 1870 ; 

Infra,  §  1529.    In  Com.  v.  Flagg,  135  R.  v,  Hickman,  1  Moody,  34, 1835 ;  R. 

Mass.  145, 1883,  it  was  held  that  solici-  v,  Clayton,  1  C.  &  K.  128, 1843 ;  Penns. 

tation  to  arson  is  indictable ;  but  in  v,  McGill,  Addis.  21, 1792 ;  In  re  Lloyd, 
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§  180.  In  answering  the  interesting  question  whether  the  mere 
preparations  for  a  crime  are  indictable,  we  must  first  put 
aside   those  preparations  which  by  statute  or  otherwise  aratfonr^ 
are  substantive  crimes  {delicta  mix  genaHs)  ;  among  which  "bie"^^^°*' 
we  may  mention  the  carrying  of  concealed  weapons,  the 
nnlawftil    concoction  or  secreting  of  poison  or  powder,  and    the 
collection  of  materials  for  forging.^     These  acts,  when  prosecuted, 
should  be  charged  as  consummated  offences.   Their  punishability  is 
independent  of  the  existence  of  any  subsequent  conditions.     For 
instance,  the  carrying  of  concealed  weapons,  under  the  statutes,  is 
equally  indictable,  whether  or  no  the  weapons  were  used  for  unlaw- 
ful purposes.     So,  also,  as  to  the  possession  of  implements  of  for- 
gery, and  preparations  for  treasonable  acts. 

But  if  the  preparation  is  not  of  itself  indictable,  or  will  not  ot 
itself,  if  uninterrupted  extraneously,  result  in  crime,  the  weight  ot 
reasoning  is  that  it  cannot  be  made  per  se  indictable  as  an  attempt.^ 

61  Kans.  501, 1893.  It  has,  however,  R.  v.  Most,  L.  R.  7  Q.  B.  D.  244, 
been  ruled  that  to  solicit  a  servant  to  1881 ;  44  L.  T.  (N.  S.)  823 ;  14  Cox  C.  C. 
steal  his  master's  goods  is  a  misde-  583,  affirming  a  conviction  in  a  case 
meanor,  though  it  be  not  charged  in  where  the  defendant  was  charged  with 
the  indictment  that  the  servant  stole  ''encouraging''  and ''persuading"  in 
the  goods,  nor  that  any  other  act  was  a  newspaper  the  murder  of  a  foreign 
done  except  the  soliciting  and  inciting,  sovereign,  was  under  the  stat.  24  and 
But  here  the  word  "  inciting"  implied  25  Vict.  c.  100.  Such  publicationB 
accessaryship  before  the  fact  Hig*  may  be  indictable  at  common  law 
gins's  Case,  2  East  B.  5.  when  seditious  or  disturbing  domestic 

R.  V.  Ransford,  31  L.  T.  (N.  S.)  488 ;  or  international  peace.  But  they  are 
13  Cox  C.  C.  9,  1874,  was  a  case  of  not  indictable  as  common  law  at- 
solicitation  of  a  man  to  a  boy  to  com-  tempts. 

mit  sodomy,  and  Kelly,  C.  B.,  affirm-  ^  Com.  v.  Newell,  7  Mass.  245, 1810. 
ing  a  conviction,  said:  "I  am  of  Peculiarly  is  this  the.  case  with  the 
opinion  that  to  incite  or  even  solicit  procuring  and  retaining  dies  and  other 
another  to  commit  a  felony,  or  to  do  machinery  for  counterfeiting.  It  is 
any  act  with  intent  to  induce  another  on  this  ground  we  may  sustain  both 
person  to  commit  such  offence,  is  a  the  conclusion  and  the  reasoning  in 
misdemeanor."  Brett,  J»,  said :  "  The  R.  v,  Roberts,  33  Eng.  Law  &  Eq.  539 ; 
inciting  a  person  to  commit  a  felony  Dears.  553, 1854 ;  in  which  it  was  held 
is  a  misdemeanor.  The  case  in  2d  that  the  procuring  of  dies  wherewith 
East's  R.  is  an  authority  for  that  to  forge  coin  is  an  indictablQ  offisnce. 
point."  But  in  this  case  the  person  It  undoubtedly  is ;  but  it  is  so  because 
solicited  was  a  boy  of  twelve,  and  it  is  an  independent  misdemeanor,  and 
there  was  the  overt  act  of  the  publica-  not  an  attempt. 
tion  of  a  scandalous  letter,  which  '  R.  v.  Eagleton,  Dears.  515,  1855 ; 
publication  is  in  itself  an  indictable  R.  v.  Meredith,  8  C.  &  P.  589, 1838 ; 
offence.  R.  v.  Heath,  R.  &  R.  184,  1812 ;  R.  v. 
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For,  first,  there  is  no  evidence,  as  a  general  rule,  that  can  prove  that 
a  particular  preparation  was  designed  for  a  particular  end.  Thus  a 
gun  may  be  bought  as  well  for  hunting  as  for  homicide.  Nor  can 
we  lay  down  any  intelligible  line  between  preparations  which  be- 
tray more  clearly  and  those  which  betray  less  clearly  a  felonious 
purpose.^  Secondly,  between  preparation  and  execution  there  is  a 
gap  which  criminal  jurisprudence  cannot  fill  up  so  as  to  make  one 
coxitinuous  offence.  There  may  be  a  change  of  purpose,  or  the 
preparation  may  be  a  vague  precautionary  measure,  to  which  the 
law  cannot  append  a  positive  criminal  intent,  ready  to  ripen  into 
guilty  act. 

Yet  we  must  again  recur  to  the  fact  that  some  preparations  for 
crime  are  of  themselves  of  such  a  character,  from  their  inherent  il- 
legal perniciousness,  as  to  afford  the  subject-matter  for  independent 
indictment,*  such,  for  instance,  as  the  procuring  of  dies  for  Ae  pur- 
pose of  coining  bad  money,*  and  procuring  indecent  prints  with  in- 
tent to  publish  them.*  And  eminently  is  this  the  case  when,  as  has 
been  said,  the  preparations  in  question,  by  themselves,  by  force  of 
ordinary  natural  laws,  will,  if  undisturbed,  result  in  crime.*  When 
such  an  attempt,  if  not  interrupted  by  extraordinary  natural  occur- 
rences, or  by  collateral  human  intervention,  is  likely  to  result  in 
crime,  then  the  defendant  is  indictable. 

§  181.  Certainly  mere  preliminary  preparations,  in  character  in- 
-,.  different,  cannot,  as  has  been  seen,  be  regarded  as  guilty 

tempt         attempts.     Thus,  walking  down  a  street  to  a  druggist's 
^neso^far  where  poison  is  sold  would  not  be  indictable  as  an  at- 
tempt to  poison ;  but  purchasing  the  poison  and  putting 


ffone 
mat  the 


Woodrow,  16  M.  &  W.  404 ;  R.  v,  Ren-  a  place  where  the  sale  is  legal  for  the 

shaw,  2  Cox  Ci  C.  285,  1848 ;  U.  S.  v,  purpose  of  introducing  it  into  another 

Stephens,  8  Sawyer,  116, 1883 ;  3  Grim,  place  where  the  sale  is  illegal,  is  not 

Law  Mag.  536 ;  Bruce  v.  State,  24  Me.  an  indictable  attempt  in  the  latter 

71,  1844 ;  Com.  v.  Morse,  2  Mass.  138,  place. 

1807;  Randolph  v.  Com.,  6  S.  &  R.  ^  See  Rossi,  Trait6  de  droit  p6na], 

398, 1821 ;  People  v.  Brockway,  2  Hill,  1856,  t  ii.  121. 

(N.  Y. )  558, 1842 ;  People  v.  Lawton,  66  •  SuprOy  §  179. 

Barb.  126, 1867 ;  Cox  v.  People,  82  111.  »  Roberto's  Caae,  Deara.  C.  C.  653, 

191, 1876 ;  Uhl  v.  Com.,  6  Gratt.  706,  1854.                                      *^ 

1849 ;  Clarke's  Case,  6  Gratt.  676, 1849 ;  *  Dugdale  v.  R.,  1  E.  &  B.  435, 1858 ; 

State  V.  Colvin,  90  N.  C.  717,  1883 ;  R.  v.  Dugdale,  De^rs.  G.  C.  64, 1863 ; 

Cunningham  t;.  State,  49  Miss.  686,  R.  v.  Roberto,  tU  supra, 

1874;  People  v,  Hope,  62  Cal.  291,  »  To  this  must  be  liAited  Lord  Den- 

1881.    In  U.  S.  V,  Stephens,  tU  sup,,  man's  expressions  in  R.  v.  Chapman, 

it  was  held  that  purchasing  liquor  in  1  Den.  C.  C.  432, 1846. 
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it  in  the  way  of  other  human  beings  would  be  so  indicta-  ^^^^. 
ble.^   So  purchasing  a  gun  is  not  indictable  as  an  attempt,^  have  been 
but  aiming  it  is.*    So  owning  a  false  weight  is  not  itself  in-  buTE)r 
dictable^  but  using  it  as  a  means  of  cheating  is  evidence,  f^^"^"®^^^ 
when  connected  directly  with  the  proposed  wrong,  of  an  tion. 
attempt  to  cheat.^    So  to  purchase  iron  to  use  in  making  false  keys 
is  not  an  attempt  at  a  particular  larceny  ;  but  it  is  otherwise  when  an 
impression  is  taken  of  a  particular  warehouse  key,  and  a  key,  coun- 
terfeiting it,  is  made,  with  the  intent  to  steal  from  such  warehouse.^ 
In  other  words,  to  make  the  act  an  indictable  attempt,  it  must  be  a 
cause  as  distinguished  from  a  condition,^    And  it  must  go  so  far  that 
it  would  result  in  the  crime  unless  frustrated  by  extraneous  circum- 
stances/ 

§  182.  If  the  means  are  apparenUy  adapted  to  the  end,  then  the 
public  peace,  so  &r  as  the  attempt  is  concerned,  is  as  much 
disturbed  as  if  they  should  be  so  actually  ;  and  hence  the  must  be 
indictment  for  the  attempt  on  such  evidence  can  be  sus-  suSabie.  ^ 

*  Mullen  v.  State,  45  Ala.  43,  1871.  R.  v.  Bain,  L.  &  C.  129 ;  9  Cox  C.  C. 

See  R.  r.  Dale,  6  Cox  C.  C!  14,  1852 ;  98, 1862. 

R.  V.  Meredith,  8  C.  &  P.  589,  1838 ;  '  It  would  be  otherwise  if  the  gun 

R.  V,  Simmons,   1  Wils.  329 ;   R.  v.  was  put  in  process  of  use  for  purposes 

Roberts,  33  Eng.  Law  &  Eq.  589, 1854 ;  prohibited  by  law.    Roberts's  Case, 

Dears.  553 ;  People  v.  Thomas,  63  Cal.  Dears.  C.  C.  539, 1854. 

48, 1883.     ''If  a  man  intends  to  com-  Seeargumentof  Chief  Justice  Field, 

mit  murder,"  says  Jenris,  C.  J.,  in  the  in  People  v.  Murray,  14  Cal.  159,  160, 

last  cited  case,  "  the  walking  to  the  1859 ;  a  case,  however,  in  which  send- 

place  where  he  intends  to  commit  it  ing  for  a  magistrate  to  contract  an  in- 

would  not  be  a  sufficient  act  to  make  cestuous  marriage,  followed  by  elope- 

it  an  indictable  offence."   So  also  said  ment,  was  held,  by  an  undue  exten- 

Lord  Abinger,  in  R.  v,  Meredith,  8  C.  sion  of  the  above  doctrine,  not  to 

&  P.  589,  1838 :  "  Suppose  a  man  in-  constitute  an  attempt  to  contract  such 

tended  to  carnally  abuse  a  child,  and  marriage. 

was  to  take  his  horse  and  ride  to  the  •  See  R.  v.  Brown,  48  L.  T.  (N.  S.) 

place  where  the  child  was,  that  would  270,  1882. 

be  a  step  toward  the  commission  of  *  R.  v,  Cheeseman,  L.  &  C.   140, 

the  offence,  but  would  not  be  indict-  1862,  stated  supra,  i  178. 

able."    See  an  interesting  extension  *  Griffin  v.  State,  26  Ga.  493,  1859. 

of  this  principle  in  R.  v.  McCann,  See  R.  v.  Roberts,  7  Cox  C.  C.  39, 1855 ; 

cited  infra,  i  187 ;  R.  v,  Taylor,  1  F.  Dears.  C.  C.  559. 

&  F.  511,  1859.    See  Stat  tr.  Lung,  21  «  Supra,  J  178. 

Nev.  209, 1891,        ^  ''  Sipple  v.  State,  17   Vroom,  197, 

Under  a  statute  prohibiting  enter-  1883.    In  R.  v.  Taylor,  1  F.  &  F.  511, 

ing  a  building,  the  climbing  up  a  roof,  1859,  cited  infra,  i  187,  Pollock,  C.  B., 

and  then  making  a  hole,  i&  an  attempt,  said :  "  It  is  cl^ar  that  every  act  com- 
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tained.^  Were  it  otherwise,  we  would  be  forced  to  penetrate  to 
regions  beyond  the  range  of  practical  jurisprudence.  For  how 
can  we  say  that  any  particular  means  will  certainly  efiect  any 
particular  end  ?  The  best  laid  plans,  we  all  know,  are  frustrated. 
The  best  of  rifles  loaded,  capped,  primed,  and  well  aimed,  may  miss 
fire ;  or  the  party  shot  at  may  wear  a  coat  of  impervious  mail,  or,  as 
was  once  suggested  by  Chief  Justice  Gibson,  when  discussing  a  par- 
allel point,  may  fall  down  and  die  of  apoplexy  from  fright  before 
the  ball  pierces  his  heart.     How  can  we  under  any  circumstances 

mitted  by  a  person  with  the  view  of  man,  22  U.  C.  C.  P.  338.    That  the 

committing  the  felonies  therein  men-  least  charring  is  burning,  see  ir^fray 

tioned  is  not  within  the  statute ;  as,  i  826. 

for  instance,  buying  a  box  of  lucifer  That  it  is  no  defence  to  an  indict- 

matches  with  intent  to  set  fire  to  a  ment  for  carrying  concealed  weapons 

house.    The  act  must  be  one  imme-  that  the  weapon  carried  could  not  be 

diately  and  directly  tending  to  the  used,  see  Williams  v.  State,  61  Gra. 

execution  of  the  principal  crime,  and  417,  1878 ;   Hutchinson  v.  State,  62 

committed  by  the  prisoner  under  such  Ala.  3, 1878. 

circumstances    as   that   he   has   the  Preparations,  which,  unless  made 

power  of  carrying  his  intention  into  substantive  crimes  by  statute,  are  not 

execution.    If  two  persons  were  to  indictable  as  attempts,  have  been  clas- 

agree  to  commit  a  felony,  and  one  of  sified  by  a  high  authority  as  follows : 

them  were,  in  execution  of  his  share  1.  Acts  whose  object  is  to  ward  off 

in  the  transaction,  to  purchase  an  in-  contingent  discovery,  or  to  secure  to 

strumeut  for  the  purpose,  that  would  the  perpetrator  the  undisturbed  enjoy- 

be  a  sufficient  overt  act  in  an  indict-  ment  of  the  fruits  of  the  crime, 

ment  for  conspiracy,  but  not  in  an  in-  2.  Acts  undertaken  by  the  perpe- 

dictment  of  this  nature.^'     On  the  trator  as  experiments  to  determine  the 

other  hand,  in  E.  v,  St.  Greorge,  9  C.  possibility  of  the  crime,  or  to  arrange 

&  P.  483, 1840,  the  prisoner  was  in-  an  opportunity  for  its  commission, 

dieted  under  the  7  Will.  IV.,  and  1  3.  Acts  consisting  in  securing  the 

Vict.  c.  85,  s.  4,  for  an  attempt  to  agencies  necessary  for  the  execution 

shoot ;  and  the  proof  wa£  that  he  had  of  the  crime. 

put  his  finger  on  the  trigger  of  a  4.  Acts  conducing  to  the  perpetra- 

loaded  fire-arm  with  the  intention  of  tors'  physical  and  mental  training  for 

shooting,    but   was    prevented    from  the    oflTence.      Zachariae   in    Meyer^ 

doing  so.    This  was  held  by  Parke,  B.,  J  39. 

not  to  be  an  attempt  to  shoot  within  *  See  Schwarze's  essay  on  "  Versuch 

the  statute.    But  however  this  may  und    Vollendung,"    incorporated    in 

be  under    the    peculiar  statute,   the  HoltzendorfTs  Strafrecht,  i.  270,  where 

ruling  cannot  be  sustained  at  com-  we  have  an  elaborate  exanjination  of 

mon  law.  the  objective  and  of  the  subjective 

See  People  v.  Stiles,  75  Cal.  570,  theories  of  attempt.    There  is  a  con- 

1888.  densed  translation  of  this  essay,  pub- 

That  applying  a  match  which  goes  lished  by  me  in  the  Central  Law  Jour- 
out  before  fire  is  communicated  may  nal  for  July  18,  1879. 
be  an  attempt  at  arson,  see  R.  v,  Good- 
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do  more  than  say  of  any  particular  agency,  that  it  is  "  apparently  " 
adapted  to  produce  the  end  ?  If  so,  the  application  of  an  agency 
apparently  adapted  to  produce  a  crime  is  an  indictable  attempt, 
which,  as  we  have  seen,  is  a  deliberate  crime  begun,  but,  through 
circumstances  independeTit  of  the  wiU  of  the  actor ^  left  unfinished.  If 
the  means  employed  appear  both  to  assailant  and  assailed  adequate, 
then  the  offence  is  complete.  Indeed,  the  very  fact  that  a  man 
when  assaulted  is  entitled  to  ward  off  by  blows  an  attempt  at  vio- 
lence, which  is  apparent  only,  but  not  real,  is  decisive  of  the  issue. 
A.  levels  an  unloaded  gun  at  B. ;  and  B.  is  justified  in  using  vio- 
lence to  prevent  an  injury  to  himself,  which  after  all  is  unreal 
though  apparent.*  But  why  ?  Simply  because  the  levelling  of  an 
unloaded  gun  at  another  person  in  such  a  way  as  to  produce  terror 
in  the  latter  is  a  breach  of  the  public  peace,  as  well  as  an  invasion 
of  the  rights  of  the  individual.  The  law,  therefore,  declares  the 
attempt  which  is  the  subject  of  legal  intervention  to  include  that 
which  is  made  with  means  apparently  adequate,  whether  or  no 
these  means  are  actually  such  as  to  be  necessarily  successful  if 
employed.*    On  the  other  hand,  the  offence  is  not  an  attempt  if 

»  See  fully,  infra,  H  606,  642;  and  1869;  State  v.  Hinson,  82  N.  C.  697, 
see  Com.  v.  White,  110  Mass.  407,  1880 ;  People  v.  Yslas,  27  Cal.  630, 
1872 ;  U.  S.  V,  Fullhart,  47  Fed.  Rep.  1865.  See.  also,  infra,  i  606.  We  have 
802, 1892.  a  parallel  rule  laid  down  in  cases  of 

'  As  sustaining  the  argument  of  the  forgery.  Ir^ra,  22  700  el  seq.  In  ap- 
text,  see  B.  v.  St  G^rge,  9  C.  &  P.  parent  conflict  with  the  text  is  a 
483,  1840 ;  B.  v,  Lallemont,  6  Cox  C.  group  of  English  cases  on  statutes. 
C.  204,  1854;  R.  v,  Cluderoy,  1  Den.  In  one  of  these  it  was  held  that 
C.  C.  515 ;  2  C.  &  K.  907,  1850 ;  U.  S.  **  shooting  at  another  person  "  does  not 
V,  Bott,  11  Blatch.  346, 1871 ;  Com.  v.  take  place  when  the  "  other  person  " 
McDonald,  5  Cush.  365,  1850;  Com.  is  not  in  the  place  shot  at;  B.  v, 
V.  Jacobs,  9  Allen,  274, 1864;  O'Leary  Lovel,  2  M,  &  B.  39;  and  that  there 
V,  People,  4  Parker  C.  B.  187,1857;  can  be  no  shooting  with  "foacfec^arma" 
Slatterly  v.  People,  58  N.  Y.  354,  when  a  gun  is  so  stuffed  that  it  cannot 
1874;  People  v.  Lawton,  56  Barb.  126,  be  fired.  B.  v,  Harris,  5  C.  &  P.  159, 
1868;  Mullen  v.  State,  45  Ala.  43,  1831.  See  R.  v.  Lewis,  9  C.  &  P.  523, 
1871 ;  Tarver  v.  State,  43  Ala.  354,  1843 ;  or  when  it  does  not  contain  an 
1870 ;  Henry  v.  State,  18  Ohio,  32,  efficient  charge ;  B.  v.  Whitley,  1  Lew. 
1849 ;  Kunkle  v.  State,  32  Ind.  220,  C.  C.  123,  1835 ;  B.  v.  James,  1  C.  & 
1870,  (overruling  State  v.  Swails,  8  K.  530, 1844 ;  B.  v.  Gamble,  10  Cox 
Ind.  524) ;  State  v.  Shephard,  10  Iowa,  C.  C.  545, 1867.  These  decisions  may 
126, 1860;  Allen  v.  State,  28  Ga.  395,  be  right;  but  they  do  not  touch  in- 
1859 ;  Tyra  v.  Com.,  2  Mete.  (Ky.)  1,  dictments  for  attempts  to  kill,  as  the 
1859;  State  r.  Hamptoo,  63  N.  C.  13,  ground  on  which  they  rest  is  that 
1868 ;  State  v.  Bawles,  65  N.  C.  334,  the  statute  uses  terms  (c.  g,,  "  loaded 
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the  party  threatened  knew  the  gun  was  unloaded  and  incapable  of 
doing  harm.^  The  same  distinction  is  applicable  on  principle  to 
indictments  for  attempts  to  poison^^  and  attempts  to  administer 
drugs  with  intent  to  produce  an  abortion.*  And  in  forgery,  as 
will  be  hereafter  seen,  analogous  priociples  are  laid  down.* 

§  183.  But  if  the  means  are  both  absolutely  and  apparently  in- 
adequate, as  where  a  man  threatens  another  with  magic, 

are^^w--  ^^  ^^°^®  **  ^™  ^  child's  pop-gun,  then  it  is  plain  that  an 
entiv  and  attempt,  in  the  sense  of  an  apparant  invasion  of  another's 
unfit,  rights,  does  not  exist.*  For  to  constitute  such  an  attempt 
Stempt.^°  there  must  be  such  a  preliminary  overt  act  as  may,  by  the 
course  of  usual  natural  laws,  apparently  result,  if  not  in- 
terrupted, in  crime.  It  is  the  appearance  of  such  connection  be- 
tween the  attempt  and  the  consummation  that  palliates  violence  on 
the  party  assailed  in  arresting  the  assailant  before  he  goes  further ; 
and  it  is  this  appearance  which  the  law,  when  there  is  guilty  intent, 
makes  indictable,  in  order  to  prevent  breaches  of  the  peace.  But 
when  the  means  used  are  so  preposterous  that  there  is  not  even  op- 
parent  danger,  then  an  indictable  attempt  is  not  made  out.     This 

arms  ")  which  are  incorporated  in  the  &  P.  403, 1834,  the  question  came  up 
indictment,  and  the  averment  of  which  under  a  statute  making  it  indictable 
must  be  substantially  proved.  In/rUf  to  administer  medicine  or  *'  other 
2  645  a.  See,  s&  open  to  more  general  thing "  with  intent  to  produce  an 
exception,  R  v.  Sheppard,  11  Cox  C.  abortion,  and  it  was  held  to  be  imma- 
C.  302, 1870 ;  Vaughan  t;.  State,  3  Sm.  terial  what  the  thing  was.  Had  the 
&  M.  553, 1844.  statute  used   the  term  ^*  deleterious 

^  Crumbley  v.  State,  61  Ga.  582,  medicine,"  the  nature  of  the  medicine 
1878 ;  infra,  JJ  606,  642.  might  become  material.    R.  v.  Hen- 

«  See  R.  V.  Qauderoy,  1  Den.  C.  C.  nah,  13  Cox  C.  C.  547,  1877.  See 
516 ;  2  C.  &  K.  907,  1850 ;  State  v,  infra,  {  596.  Under  the  penal  code  of 
Clarissa,  11  Ala.  57,  1847.  In  R.  v.  Texas,  where  it  is  stated  that  an  at- 
Hennah,  tU  sup,,  "  noxious  drug "  was  tempt  to  commit  abortion  was  made 
held  to  mean  a  drug  noxious  in  its  by  the  use  of  means  calculated  to 
essence,  and  not  merely  noxious  when  produce  the  same,  the  indictment 
taken  in  excess.  In  People  v.  Van  need  not  state  the  means  used.  Cave 
De  Leer,  53  Cal.  147, 1878,  it  was  held  v.  State,  (Tex.)  26  S.  W.  Rep.  503, 
that  a  "  noxious  substance  or  liquid  "  1894.  As  to  statutes  of  New  Jersey 
is  not  such  as  might,  when  adminis-  and  other  States,  see  infra,  i  596. 
tered,  be  hurtful  or  injurious,  but,  *  Infra,  JJ  680,  696. 
like  a  poison,  it  must  be  capable  of  *  Blake  v.  Barnard,  9  C.  &  P.  626, 
destroying  life.  As  to  "  noxious,"  see  1840;  R.  v,  James,  1  C.  &  K.  530, 
infra,  i  696.  1844;  Tarver  v.  State,  43  Ala.  354, 

»  U.  S.  V.  Bott,  11  Blatch.  346, 1871 ;  1870;  Robinson  v.  State,  31  Tex.  170, 
Bates  V.  U.  S.,  11  Biss.  70,  1882;  1868;  Smith  v.  State,  32  Ibid.  593, 
infra,  U  596, 1831.    In  R.  v.  Coe,  6  C.   1869. 
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distinction  is  apprehended  by  several  thoughtful  German  commen- 
tators/ who  held  that  absolute  inadequacy  of  means  is  a  defence, 
while  relative  inadequacy  is  only  a  plea  in  mitigation  of  sentence.' 

§  184.  Whether  there  must  be  physical  ability  to  complete  the 
attempt  on  the  part  of  the  attemptor  is  a  question  which 
has  already  been  touphed  upon  in  its  general  relations.   It  app«irent 
is  enough  now  to  view  it  simply  in  relation  to  rape.     If  P^"|^^ 
there  be  juridical  incapacity  for  the  consummated  offence 
(e.  g,f  infancy),  there  can  be  no  conviction  of  the  attempt ;  and 
therefore,  a  boy  under  fourteen  cannot,  according  to  the  prevalent 
opinion,  be  convicted  of  an  attempt  to  commit  a  rape,  as  principal, 
in  the  first  degree.'     It  is  otherwise  when  the  incapacity  is  merely 
nervous  or  physical.   A  man*  may  fail  in  consummating  a  rape  from 
some  nervous  or  physical  incapacity  intervening  between  attempt 
and  execution.     But  this  failure  would  be  no  defence  to  the  indict- 
ment for  the  attempt.     At  the  same  time  there  must  be  apparent 
capacity.* 

§  185.  That  capability  of  success  is  essential  to  an  attempt  was 
proclaimed  by  high  English  authority,*  Lord  Chief  Jus- 
tice Cockbum  saying  "that  an  attempt  to  commit  a  felony  ^^pa^li. 
can  only  be  made  out  when,  if  no  interruption  had  taken  i*7  or  suc- 
place,  the  attempt  could  have  been  carried  out  successfully, 
and  the  felony  completed  of  the  attempt  to  commit  which  the  party 

^  See  summary  in  Geib,  tU  wpra,  {  sont  plus  ^  craindre  qu'une  esp^ce  de 

102;  State  v,  Napper,  6  Nev.   113,  fou  qui  essaie  une  fois  de  faire  un 

1870.    As  to  what  constitutes  a  "  nox-  acte  impossible.    An  analogous  rule 

ious  "  drag,  see  further  infra,  J  596.  is  laid  down  in  forgery.    Infra,  J  695. 

*  See  the  following  from  an  emi-  •  Infra,  J  551 ;  R.  v,  Eldershaw,  3 

nent  French  jurist :    Rossi,  Trait6,  ii.  C.  &  P.  396, 1828 ;  R.  v.  Philips,  8  C. 

pp.    310-313:    D'ailleurs   oft    est   le  <&  P.  736, 1839;  State  v.  Handy,  4  Har- 

danger  pour  la  soci^t^  oft  est  le  mal  ring.  566,  1845.    See,  however.  Com. 

materiel?     Que    lui    importe   qu'on  t;.  Green,  2  Pick.  380, 1823 ;  People  v. 

essaie    des   actes    impossibles?     Ces  Randolph,  2  Parker  C.  R.  213, 1854 ; 

actes  prouvent,  dira-t-on,  une  perver-  Williams  v.  State,  14  Ohio,  222, 1846 ; 

8it6  qui  est  d.  craindre.    On  veutdonc  Smith  v.  State,  12  Ohio  St.  466,  1861. 

franchir  les  homes  de  la  justice  p6nale,  And  see  supra,  {|  69, 175 ;  infra,  J  661. 

poursuivre  et  punir  la  perversity  en  *  Infra,  i  554;  State  v,  Elick,  7 

g^n^ral,  sous  le  pr6texte  d*une  acte  Jones,  (N.  C.)  68, 1859;  Lewis  v.  State, 

qui  n'a  produit  aucun  mal  materiel,  36  Ala.  380,  1862.    See  Kunkle   v. 

pas  mdme  une  danger,  une  alarme  State,  32  Ind.   220,    1875;    State  v. 

raisonnable?    D6s   lore,   il   y  aurait  Swails,  3  Ind.  524, 1862;  supra,  J  182; 

plus    de   raison    encore  k  punir  les  infra,  J{  501,  606. 

hommes     notoirement     vicieux     et  '  R.  v.  CJollins,  L.  &  0.  471, 1864. 
livr^  a  de  funestes  hahitudes.    lis 
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is  charged/'  This  limitation,  however,  has  already  been  shown  to 
be  erroneous,^  it  being  clear  that  apparent  adaptation  may  con- 
stitute the  attempt.*  This  decision  in  R.  v.  Collins  has  been  ex- 
pressly overruled  in  a  subsequent  case,  and  the  question  may  now 
be  regarded  as  settled.'  Certainly  an  attempt  to  suborn  a  witness 
would  be  indictable,  though  such  witness  was  of  a  character  so  high 
as  to  make  success  impossible,  or  though  the  witness  was  incompe- 
tent.^ And  so  has  it  been  ruled  expressly  that  the  taking  a  null 
false  oath  before  an  incompetent  officer  is  an  indictable  attempt,^  and 
that  it  is  no  defence  to  an  indictment  for  mailing  drugs  with  the 
intent  of  producing  abortion,  that  the  drugs  were  harmless.*  It  has 
also  been  held  that  destroying  a  ship  with  intent  to  defraud  the  in- 
surers is  indictable,  though  the  vessel  was  not  insured.^  And  in 
forgery,  which  is  in  the  nature  of  an  attempt,  absolute  potency  in 
the  forged  instrument  is  not  necessary  to  sustain  the  indictment. 
It  is  enough  if  there  is  a  possibility  of  fraud.®  If  there  be  no  possi- 
bility of  success,  and  this  was  at  the  time  known  to  the  party  at- 
tempting, it  has  been  argued  that  no  indictment  lies.^  Yet  this  is 
not  an  absolute  principle.     A  man  may  throw  himself,  from  sense 

1  Supra,  1 182.  (N.  Y.)  133,  1843.    The  New  York 

'  Infra^  J  596 ;  R.  v.  Gk)odall,  2  Cox  statute,  however,  goes  beyond  those  of 

C.  C.  40, 1846 ;  s.  c.  1  Den.  C.  C.  187,  England  and  Pennsylvania  in  incor- 

and  under  name  R.  v.  Goodchild,  2  porating  the  words :  "  and  in  such  at- 

Car.   &  K.  293,  1846.    See,  to  same  tempt  shall  do  any  act  toward  the 

effect,  Com.  v.  Taylor,  132  Mass.  261,  commission   of  such  offence."     See 

1882  ;  Wilson  v.  State,  2  Ohio  St.  319,  criticism  in  Stabler  v.  Com.,  95  Pa. 

1853 ;  State  v.  Fitzgerald,  49  Iowa,  318,  1880.    The  intent  to  do  bodily 

260,  1878 ;  though  see  Com.  v.  Wood,  harm  may  be  inferred  from  the  fact 

11  Gray,  85, 1857.  that  the  prisoner  intended  to  do  harm, 

'  R.  V,  Brown,  24  Q.  B.  D.  357,  1889.  but  in  another  portion  of  the  body  of 

See,  also,  R.  v.  Ring,  61  L.  J.  M.  C.  the  person  assaulted.    People  v.  Mil- 

116,  1892.  ler,  91  Mich.  639,  1892. 

*  Infra,  ?§  1254,  1271.  •  Infra,  J  1831.    See  State  v,  Fitz- 

*  Infra,  1 1328.  gerald,  49  Iowa,  260,  1878. 

In  New  York,  on  the  trial  of  an  in-  '  U.  S.  v.  Cole,  5    McLean,  513, 

dictment  under  the  statute  for  an  at-  1851.    That  it  is  no  defence  to  an  as- 

tempt  to  commit  arson,  it  was  shown  sault  to  commit  rape  on  a  child,  that 

that  the  prisoner  solicited  one  K.  to  the  child  was  put  in  a  position  in 

eet  fire  to  a  barn,  and  gave  him  mate-  which  rape  was  impossible ;  see  Com. 

rials  for  the  purpose.    This  was  held  v,  Shaw,  134  Mass.  221,  1883,  cited 

sufficient   to   warrant    a    conviction,  infra,  i  576.     As  to  analogous  rulings 

though  the  prisoner  did  not  mean  to  in  forgery,  see  infra,  jj  680-696. 

be  present  at  the  commission  of  the  ®  Infra,  695. 

offence,  and    K.  never    intended  to  ^  See  R.  v,  Edwards,  6  C.  &  P.  615, 

commit  it;   People  v.  Bush,  4  Hill,  1834. 

210 


CHAP.  yUI.]  ATTEMPTS.  [§186. 

of  duty,  right  or  wrong,  into  an  unlawful  enterprise,  which  he 
knows  must  fail ;  but  which  does  not  cease  to  be  indictable,  be* 
catuse  it  never  ceased  to  be  desperate. 

§  186.  We  turn  next  from  the  actor  to  the  object  in  view,  and 
take  up  the  question  whether  it  is  essential  to  an  attempt  ^^^^  ^ 
that  the  object  really  exists.^  In  England  in  1864,  in  a  probable 
case  just  noticed,  it  was  held  that  it  was  error  to  con-  within 
vict  of  an  attempt  to  steal  from  the  pocket,  without  proof  ^^^  ' 
that  there  was  something  in  the  pocket  to  steal  f  but  this  decision 
is  not  in  accordance  with  the  line  of  American  authority,^  and  has 
been  overruled,*  nor  with  the  reason  of  the  thing,  for  the  offence  is 
not  private  simply,  against  merely  the  person  whose  goods  are  im- 
perilled ;  but  public,  indictable  as  a  scandal  and  breach  of  public 
peace,  irrespective  of  the  question  of  personal  loss.  Independently 
of  this  consideration  who  can  say  that  the  object  of  the  thief  was 
exdiuivdy  to  take  one  particular  article  ?  If  the  pleading  indeed, 
80  put  it  to  the  court,  as  was  the  case  in  R.  v,  Collins,'  and  if  it 
appear  tliat  the  object  thus  stated  is  wanting,  then  this  argument 
fails ;  but  in  ordinary  cases,  when  a  thief  attempts  to  go  to  a  place 
to  steal,  then  the  presumption  is  that  if  he  cannot  get  the  object 
primarily  in  view,  he  will  content  himself  with  another.  This  pre- 
sumption was  invoked  in  a  German  case,  in  which  the  assumption 
was  that  the  object  the  thieves  had  in  view,  in  an  attempted  en- 
trance in  a  building,  was  some  grain  they  believed  to  be  stored 
there,  which  grain  had  been  previously  removed.  It  was  held, 
however,  that  the  attempt  was  to  steal,  and  that  when  there  is  such 
an  attempt  the  thief  would  look  forward  to  taking  whatever  he 
could  get.* 

>  See  mpra,  J  136.  1871 ;  People  v.  Moran,  123  N.  Y.  254, 

«  R.  V.  Collins,  L.  &  C.  471,  1864 ;   1890, 
overruled  by  R.  v.  Ring,  61  L  J.  M.       *  R.  v.  Brown,  24  Q  B.  D.  357, 1889. 
C.  116, 1892,  and  R.  r.  Brown,  24  Q.       *  Compare  R.  v.  Collins,  L.  &  C. 
B.  D.  857,  1887.  471,  1864 ;  Roscoe's  Cr.   Ev.   |  364 ; 

As  to  attempts  to  steal,  see  R.  v.  People  v.  Jones,  46  Mich.  441,1881.  In 
Sutton,  2  Mood.  29;  8  C.  &  P.  291,  State «.  Beal,  37  Ohio  St.  108, 1881,  the 
1838 ;  R.  V.  Cheeseman,  L.  &  C.  140,  question  in  the  text  was  discussed,  and 
1862 ;  9  Cox  C.  C.  100  ;  State  v,  Beal,  it  was  held  that  an  indictment  for  bur- 
37  Ohio  St  108,  1881 ;  Wolf  v.  State,  glary  with  intent  to  steal  from  a  safe 
41  Ala.  412,  1868;  State  v.  Utley,  82  could  not  be  defeated  by  proof  that  the 
N.  C.  556, 1882.  safe  was  not  used  as  a  place  of  deposit 

'  Com.  V,  McDonald,  5  Cush.  365,  for  valuables.    The  distinction  taken 
1850 ;  State  v.  Wilson,  30  Conn.  500,  in  McPherson's  Case  was  disapproved. 
1861 ;  Rogers  t?.  Com.,  5  S.  &  R.  463,  See  infra,  i  820. 
1819;  Hamilton  v.  State,  36  Ind.  280,      •  See  Schwarze,  ut  supra;  and  see 
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But  more  difficult  questions  arise  when  the  object  is  absolutely 
non-existent.  Suppose  a  man  takes  aim  at  a  shadow  or  a  tree, 
imagining  it  to  be  an  enemy.  The  guilty  intent  here  exists ;  but  is 
there  such  an  overt  act  as  to  make  up  an  attempt?  According  to 
the  definition  of  attempt  heretofore  given  (a  deliberate  crime  which 
is  begun,  but  through  circumstances  independent  of  the  will  of  the 
actor  is  lefl  unfinished),  we  must  answer  this  question  in  the  n^a* 
tive.^  To  shoot  at  a  shadow  or  a  tree  is  not  an  indictable  offenoe, 
unless  under  circumstances  disturbing  public  peace.' 

This  reasoning,  however,  does  not  apply  where  there  is  an  actual 
injury  attempted  to  the  person  or  property  of  another,  though,  from 
circumstances  exterior  to  the  actor's  will,  this  injury  does  not  pro- 
duce its  immediate  contemplated  result.  Thus,  as  has  been  seen, 
an  attempt  at  miscarriage  may  be  proved,  though  it  turns  out  the 
woman  was  not  actually  pregnant  f  and  so,  no  doubt,  an  attempt  at 
forgery  could  be  sustained,  although  the  forged  paper  attempted  to 
be  made  could  not  by  any  possibility  defraud.*    And  so,  if  the 

remarks  of  Coleridge,  J.,  in   B.  v.  French  lace,  which  she  hid,  conceal- 

Clarke,  1  C.  &  K.  421, 1844,  as  sane-  ing  it  from  Lord  Eldon  in  one  of  the 

tioning  this;  and  Spears  v.  State,  2  pockets  of  the  coach.    The  package 

Ohio  St.  585, 1858;  Hamilton  v.  State,  was    brought  to  light  by  a  custom 

36  Ind.  280, 1871,  and  cases  cited  ii^fra,  officer  at  Dover.     The  lace  turned 

{  820.  out  to  be  an  English  manufleictured 

^  See  B.  V,  Lovel,  2  M.  &  B.  39,  article,  of  little  yalae,  but  of  course 

1839,  cited  supra,  {  182.    See  supra,  not  subject  to  duty.    Lady  Eldon  had 

ii  107-111.  bought  it  at  a  price  vastly  above  its 

In  B.  V.  Mcpherson,  D.  &  B.  201,  value,  believing  it  to  be  genuine,  in- 

1857,  Bramwell,  B.,  argued  that  if  A.  tending  to  smuggle  it  into  England, 

mistakes  a  log  of  wood  for  B.,  and  in-  Here   was  an  attempt   to   smuggle, 

tending  to  murder  B.  strikes  the  log  though  the  object  was  one  not  sus- 

with  an  axe,  this  is  not  an  attempt  to  ceptible  of  being  smuggled, 

murder  B.    This  is  adopted  by  Sir  In  Bes.  v,  Malin,  1  Dall.  38  {infra, 

J.  F.  Stephen.    Dig.  Cr.  Law,  art.  50,  i  1802),  it  was  held  that  it  was  not 

5th  ed.    But  how  if  A.  had  shot  at  the  treason  when  a  subject,  who  starts  to 

log.    See,  for  criticisms  on  the  con-  join  the  enemy,  joins  by  mistake  a 

elusions  in  the  text.  Cent.  Law  Joum.  troop  of  his  own  country.    Though 

July  18, 1879.  treason  is  in  the  nature  of  attempt, 

'  An  analogy  may  be  found  in  cases  the  statute  makes  an  actual  adhering 

of  forgery,  which  ceases  to  be  indict-  to  an  enemy  essential, 

able  when  the  person  whose  paper  is  '  B.  v.  Qoodall,  2  Cox  C.  C.  40 ;  1 

forged  is  absolutely  and  notoriously  Den,  C.  C.  187 ;  2  C.  &  K.  293,  1846 ; 

non-existent.    Infra,  J§  693-696.  Com.  v,  Taylor,  132  Mass.  261,  1882, 

Lady  Eldon,  when  travelling  with  See  2  Steph.  Hist.  Crim.  Law,  225. 

her  husband  on  the  Continent,  bought  ^  B.  v,  Nash,  2  Den.  C.C.  493, 1851 ;  B. 

what  she  supposed  to  be  a  quantity  of  v,  Dodd,  18  Law  Times,  N.  S.  89, 1868. 
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shootiDg  be  at  a  shadow  suflBciently  near  another  person  as  to  put 
the  latter  in  peril ;  or  if  the  shooting  be  at  an  empty  carriage,  the 
ofiender  supposing  it  to  be  occupied,  then  the  attempt  is  made  out, 
on  the  ground  that  it  is  a  misdemeanor  to  shoot  into  any  place 
usually  frequented  by  human  beings.^  It  need  scarcely  be  added 
that  where  a  person  shoots  at  a  crowd  generally,  intending  to  hurt 
any  one  who  may  be  hit,  he  may  be  indicted  for  an  attempt  to 
hart  A.,  one  of  the  crowd.'  So  where  A.  shoots  at  B.,  mistaking 
him  for  C,  if  there  is  an  actual  assault  on  B.,  though  under  a  mis- 
take as  to  who  he  is,  A.  may  be  indicted  for  attempting  to  kill  B.,^ 
or  for  wounding  B.  with  intent  to  kill.^ 

§  187.  Of  abandoned  attempts  we  have,  in  our  criminal  practice, 
few  illustrations,  unless  it  be  in  cases  of  attempts  at  treason,  of 
which  the  English  state  trials  give  instances,  where  the  defence  was 
that  the  defendant  withdrew  from  the  traitorous  conspiracy  before 
an  overt  act.  This  defence,  however,  has  been  more  than  once 
overruled,  for  though  it  constitutes  an  appeal  to  clemency,  it  is  no 
defence  to  the  charge  of  traitorous  combination.^ 

The  true  line  of  distinction  is  this  :  If  an  attempt  be  voluntarily 
and  freely  abandoned  before  the  act  is  put  in  process  of 
final  execution,  there  being  no  outeide  cause  prompting  doned  at. 
such  abandonment,  then  this  is  a  defence ;  but  it  is  othe,>  J-^Stt.' 
M¥iae  when  the  process  of  execution  is  in  such  a  condition 

*  See  siq>ra,  J 120 ;  infray  §J  31 9, 820.  dieted  under  the  lafit-mentioned  sec- 
An  indictment  for  attempt  to  commit  tion  for  attempting  to  administer 
extortion  cannot  be  sustained  where  poison.  It  appeared  that  he  had  de- 
all  the  elements  of  the  crime  were  livered  poison  to  V.,  and  desired  him 
present  except  one,  namely,  that  A.  to  put  it  into  B.*s  beer ;  V.  delivered 
was  induced  by  fear  to  pay  defendant  the  poison  to  B.  and  told  him  what 
the  money.  People  v.  Ghirdner,  73  had  passed.  It  was  held  that  the 
Hun,  &6f  1893.  prisoner  could  not  be  convicted  on 

«  E.  V.  Fretwell,  L.  &  C.  443, 1862;  this  indictment.  But  qucere,  if  this  is 
9  Cox  C.  C.  471.  See  mpra^  i  111;  not  an  attempt  indictable  at  common 
infra,  {  819.  law.    See  the  case  of  R.  v.  Higgins, 

»  R.  V,  Holt,  7  C.  &  P.  618,  1836.  mpra:'  Roscoe's  Cr.  Ev.  303.  R.  v. 
See  R.  V.  Lallament,  6  Cox  C.  C.  204,  Williams  is  approved  in  Stabler  v. 
1854.  See  infra,  |?  317,  318,  and  par-  Com.,  95  Pa.  318, 1880.  The  difficulty 
ticularly  »i(pra,  JJ  107-111.  in  such  case,  at  common  law,  would 

An     interesting     question     arises  be  removed  by  averring  the  attempt 
whether   an    indictment    lies   when  to  be  to  induce  such  third  person  to 
capability  of  success  depends  upon  administer  poison. 
the  intervention  of  an  independent       *  Supra,  H  107,  120;  infra,  J  J  641, 
third  person.    "  In  R.  v,  Williams,  1   645  a. 

Den.  C.  C.  39,  the  prisoner  was  in-      *  Stephens  v,  Myers,  4  C.  &  P.  349, 
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that  it  proceeds  in  its  natural  course^  without  the  attemptor's  agency, 
until  it  either  succeeds  or  miscarries.^  In  such  a  case,  no  abandon- 
ment of  the  attempt,  and  no  withdrawal  from  its  superintendence, 
can  screen  the  guilty  party  from  the  results.* 

1880 ;  though  see  R.  v.  Mulcahy,  L.  B.  watched.    Suppose  that  instead  of  see- 

3  H.  L.  Ap.  306, 1868 ;  B.  v,  McCann,  ing  the  line  of  cavalry  in  his  way,  he 

28  Up.  Can.  Q.  B.  516 ;  Gofft;.  Prime,  finds  a  change  has  taken  place  in  the 

26  Ind.  196, 1866.    In/raj  i  228.  appointments  ofthe  palace,  from  which 

*  State  V.  Allen,  47  CJonn.  121, 1878;  he  infers  that  the  plot  has  been  dis- 

State- v.Mc Daniel,  Winst.  249, 1864;  covered.     Suppose    that   instead   of 

Lewis  V.  State,  35  Ala.  380,  1862 ;  being  caught  by  the  policeman  he  sees 

State  t;.  Hayes,  78  Mo.  307, 1883.    See  somebody  in  the  distance,  a  good  deal 

infra,  J  214.    See,  also.  State  v.  Elick,  like  a  detective,  curiously  inspecting 

7  Jones,  (N.  C.)  68, 1859 ;  Pinkard  v.  him.    Certainly  we  cannot  consider 

State,  30  Ob,,  757, 1860,  and  other  cases  his  withdrawal  under  such  circum- 

cited  in/ray  JJ  576  et  seq,  stances  voluntary.    And  so  speak  the 

In  the  issue  of  voluntariness  we  may  cases  cited, 

consider  the  following  contingencies :  But  suppose  the  hindrance  which 

Suppose  that  a  burglar  finds  that  caused  the  offender  to  back  out  was 
the  window  he  expected  to  enter  has  imaginary.  It  was  not  a  cause  outside 
been  blocked  up  during  the  night.  Or  of  himself  It  was  a  cause  inside  of 
suppose,  as  was  the  case  in  one  of  the  himself.  Here,  again,  we  are  entangled 
attempts  on  the  life  of  William  III.,  in  a  metaphysical  discussion.  Are 
the  assassins,  as  they  approach,  see  what  we  see  in  any  case  real  exist- 
in  the  distance  a  regiment  of  cavalry  ences,  or  can  our  impressions  of  them 
encircling  their  intended  victim.  Or  be  at  the  utmost  anything  more  than 
suppose  that  the  pickpocket,  just  as  mirrors  within  ourselves?  But  if  all 
he  is  inserting  his  hand,  is  arrested  by  abandonment  is  voluntary  when  pro- 
a  police  oflScer.  No  one  would  doubt  duced  by  impressions  within  ourselves, 
that  in  all  these  cases  the  consumma-  there  can  be  no  involuntary  abandon- 
tion  of  the  ofience  was  hindered  by  ments,  since  there  are  no  abandon- 
causes  outside  of  the  will  of  the  of-  ments  not  so  produced.  Such  is  the 
fender.  He  was  physically  prevented  reply  we  may  make,  taking  even  the 
from  effecting  the  purpose.  He  could  most  realistic  metaphysical  theorists 
not  have  penetrated  the  wall,  or  broken  as  our  guides,  to  those  who  argue  that 
through  the  line  of  cavalry,  or  picked  an  unreal  impression  of  danger  is  not 
the  pocket  when  in  the  policeman's  an  effective  condition.  It  is  enough, 
grasp.  however,  to  say  that  as  in  other  cases 

But  a  much  more  diflicult  question  («.  g.y  self-defence)  unreal  impres-sions 

arises  when  the  attempt  is  not  physi-  are  regarded  as  effective  conditions, 

ccdly  interrupted  by  extraneous  condi-  they  may  be  so  regarded  in  this  case. 

tions,  but  where  these  conditions  are  *  See  B.  v.  Taylor,  1  F.  &  F.  511, 

such  as  to  induce  the  offender  to  with-  1859;  B.  v.  Sharpe,  3  Cox  C.  C.  288, 

draw.    Suppose  that  instead  of  find-  1849 ;  Com.  v.  Tobin,  108  Mass.  426, 

ing  the  window  walled  up  he  sees  some  1872;    State    v.   Blair,  13  Bich.  93. 

slight  disarrangement  in  the  premises  Thus  in  treason,  which  is  a  high  grade 

which  leads  him  to  suspect  that  he  is  of  attempt,  where  the  attempt  is  frus- 
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But  how,  if  in  addition  to  abandoning  the  attempt,  the  guilty 
party  takes  means  to  cause  it  to  effectually  miscarry,  as  when  he 
informs  a  person  to  whom  a  poisoned  dish  has  been  sent  that  the 
dish  is  poisoned ;  and  the  mischief  is  stopped  ?  Here,  so  far  as 
concerns  the  actor,  the  attempt  is  abandoned  before  it  has  been 
virtually  put  in  process  of  final  execution ;  and  hence  this  aban- 
donment is  a  defence.^  The  offender  has  retreated  in  such  a  way  as 
to  render  it  impossible  for  evil  consequences  to  ensue. 

For  the  doctrine  that  abandonment  of  an  attempt  not  yet  put  in 
process  of  final  execution  is  a  defence,  two  reasons  are  given. ^  First, 
the  character  of  an  attempt  is  lost  when  its  execution  is  voluntaHly 
abandoned.  There  is  no  conceivable  overt  act  to  which  the  aban- 
doned purpose  could  be  attached.  Secondly,  the  policy  of  the  law 
requires  that  the  offender,  so  long  as  he  is  capable  of  arresting  ah 
evil  plan,  should  be  encouraged  to  do  so,  by  saving  him  harmless 
in  case  of  such  retreat  before  it  is  possible  for  any  evil  consequences 
to  ensue.  Neither  society,  nor  any  private  person,  has  been  injured 
by  his  act.  Thisre  is  no  damage,  therefore,  to  redi-ess.  To  punish 
him  after  retreat  and  abandonment,  would  be  to  destroy  the  motive 
for  retreat  and  abandonment.' 

It  is  to  be  noticed,  however,  that  as  the  attempt  is  only  provable 
by  some  overt  act,  so  the  aAandonmerU  of  the  attempt  cannot  be 
proved  by  mere  conjectural  tests  or  by  declarations  of  mental 
change.  As  declaring  an  intention  to  do  a  thing  is  not  an  indict- 
able attempt,  so  declaring  an  intention  to  give  up  an  attempt  is  not 

trated   by    extraneous    interruption,  ^  See  1  Hale,  618;  Goff«?.  Prime,  26 

tlien  such  frustration  is  no  defence.  Ind.  196,  1866. 

U.  S.  V.  Pryor,  3  Wash.   C.  C.  234,  »  Berner,  Lehrbuch  d.  Strafrechts, 

1821.     But  in  such    case    (e.g.,  an  p.  176.    As  to  assaults,  see  iTi/ra,  ?  605. 

abortive  attempt  to  communicate  in-  '  The  Roman  law  strikes  at  the  same 

telligence,  or  to  furnish  supplies  to  distinction:  Gloss,  ad  L.  67.    D.  de 

an  enemy)  the  proper  course  is  to  furt.   (47,   2.)     Si  processum  est  ad 

indict  for  the  attempt.  But  see  contra,  actum :   si  quidem  consummatum  est 

U.  S.  r.  Pryor,  9upra,  in  which  it  was  et  perfectum,  non  potest  postea  poe- 

held  that  such  attempt  was  treason ;  nitere   ut  evitet  poenam.    Si  autem 

compare  R.  v.  Hensey,  2  Ld.  Kenyon,  actum  non  consummatum  est  nee  per- 

366 ;  1  Burr.  642 ;  and  see  infra,  |  225.  fectum :  si  quidem  quia  noluit,  sed 

So  an  attempt  to  commit  rape  may  be  potuit,  licet  poenitere,  et  non  incidit 

abandoned  after  the  first  approach,  in  poenam.    See,  also,  Seneca  Aga- 

yet  nevertheless  such  attempt  is  in-  mem.  v.  242  sq.    Nam  sera  nunquam 

dictable.    See  Lewis  v.  State,  35  Ala.  est  ad  bonos  mores  via :  Quem  poeni- 

380,  1862,  cited  infra,  and  see,  also,  tet  peccasse,  paene  est  innocens.    See 

in/ra^  ?  576  a.  infra,  i  225. 
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an  abandonment  of  the  attempt.  If  it  were  otherwise,  criminal 
attempts,  especially  political,  would  cease  to  be  indictable,  for  there 
are  few  cases  in  which  such  criminal  attempts,  when  in  process  of 
execution,  are  not  disavowed.  There  must  be  substantive  acts 
showing  that  the  abandonment  was  real,  just  as  there  must  be  sub- 
stantive acts  showing  the  attempt  was  real. 

It  should  be  remembered,  also,  that  if  such  abandonment  is 
caused  by  fear  of  detection  it  is  no  defence,  if  the  attempt  progress 
sufficiently  toward  execution  to  be  per  se  indictable  before  such 
abandonment.  Thus  if  a  thief,  when  moving  his  hand  toward  a 
pocket,  desists  on  seeing  a  detective,  the  offence  is  made  out.  To 
the  same  effect,  perhaps,  may  be  cited  American  decisions,  in  which 
attempts  at  rape,  abandoned  before  consummation,  were  held  indict- 
able.* It  is  true  that  it  may  be  observed  that  in  these  cases  the 
offence  of  felonious  assault  was  complete,  prior  to  the  period  of 
abandonment.  More  exactly  illustrative  of  the  principle  is  an  Eng- 
lish case  tried  before  Chief  Baron  Pollock,  in  which  it  appeared 
that  the  defendant,  having  lighted  a  lucifer  match  to  set  fire  to  a 
stack,  desisted  on  discovering  he  was  watched.  It  was  held,  and 
properly,  that  this  abandonment  of  purpose  was  no  defence.*  It 
must  also  be  remembered  that  if  an  attempt — e.  g,,  an  assault — is 
frustrated  by  force,  such  frustration  is  no  defence.^ 

^  Lewis  V.  State,  35  Ala.  880, 1862 ;  small  gate,  but  there  was  no    proof 

State  V.  Elick,  7  Jones,  (N.  C.)  68,  that  they  came  nearer  the  house  than 

1869;  People  v.  Stewart,  97  Cal.  238,  twelve  or  thirteen  feet,  nor  did  they 

1894.    See,  also,  State  v,  McDaniel,  1  pass  the  picket  gate.    They  went,  as 

Winston,  249, 1864.  And  see,  as  quali-  it  was  supposed,  to  the  rear  of  the 

lying  above,  Kelly  v.  Com.,  1  Grant,  house,  and  were  not  seen  afterward. 

(Pa.)  484, 1854.    See  in/ra,  §  779.  It  was  held  by  the  Queen's  Bench 

*  R.  V,  Taylor,  1  F.  &  F.  511, 1859.  that  there  was  not  sufficient  establish- 
See  supraj  J  181.  ment  of  a  persistence  in  the  attempt 

•  Stephen  v.  Meyers,  4  C.  &  P.  349,  to  justify  a  conviction,  the  attempt 
1830.    Infra,  J  604.  appearing  to  have  been  voluntarily 

In  an  Upper  Canada  prosecution  for  abandoned  before  any  mischief  w^as 
an  attempt  to  commit  burglary,  it  was  done.  It  was  added,  however,  that  if 
proved  that  two  defendants  agreed  to  it  appeared  that  such  abandonment 
commit  the  offence  on  a  certain  night,  was  not  voluntary,  but  caused  by  sur- 
together  with  C,  who,  however,  was  prise  and  interruption  from  others, 
detained  at  home  by  his  father,  who  and  that  but  for  such  surprise  and  in- 
suspected  the  design.  The  defendants  terruption  they  would  have  carried 
were  seen  about  midnight  entering  a  out  their  burglarious  design,  there 
gate  fifty  feet  from  the  house;  they  was  ground  for  a  conviction.  R.  v, 
came  toward  the  house  to  a  picket  McCann,  28  Up.  Can.  Q.  B.  517. 
fence  in  front,  in  which  there  was  a 
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CHAP.  VIII.]  ATTEMPTS.  [§  191. 

§  188.  Where  the  attempt  is  resisted  at  first,  but  the  consumma- 
tion of  the  crime  is  assented  to,  the  offender  may  be  in-  when  at- 
dicted  for  the  attempt.     In  rape  and  robbery  we  can  con-  J^^g^^^jt 
ceive  of  cases  of  this  class.    A  man  assaults  a  woman  with  may  b«  in- 
intent  to  ravish.   She  resists;  but  ultimately  yields.   Here,  entiy 
if  his  intention  was  to  use  force  to  the  end,  he  is  indicta-  though 
ble  for  the  attempt,'  thous^h  it  is  otherwise  where  he  did  «>nBuni. 

t»         9  mation  is 

not  intend  to  use  force.^  yielded  to. 

§  189.  Where  the  attempt  is  acquiesced  in  by  the  party  injured, 
through  fraud  or  incapacity,  the  acquiescence  does  not  bar   . 
the  prosecution."  oence 

It  is  clear  that  when  the  person  injured  is  incapable  of  fraud^or 
giving  assent,  such  assent  cannot  be  set  up  as  a  defence.*  no*bw^**^ 


n.   INDICTMENTS. 

§  190.  In  indictments  for  attempts  the  laxity  permitted  in  assaults 
will  not  be  maintained.     No  doubt  it  is  enough  to  charge 
that  A.  did  "  make  an  assault"  on  B.     But  the  reason  is  ^^  ^°**^,^*" 

ment,  the 

that  "  assault "  is  a  term  which  describes  an  act  easily  de-  laxity  per- 
fined ;  which  asserts  a  consummated  offence ;  and  which  assaults 
is  always  indictable,  no  matter  in  what  sense  the  term  h^dgood. 
may  be  used.  But  "  attempt "  is  a  term  peculiarly  in- 
definite. It  has  no  prescribed  legal  meaning.  It  relates  from 
its  nature  to  an  unconsummated  offence.  It  covers  acts  some  of 
which  are  indictable  and  some  of  which  are  not. 

§  191.  Nor  do  decisions  under  statutes  rule  the  question  at  com- 
mon law.     It  is  within  the  power  of  the  English  parlia-  ^^^  ^^ 
ment  and,  as  it  has  frequently  been  ruled,*^  of  the  legisla-  statutory 
tures  of  our  American  States,  to  pass  statutes  declaring  a  feet  ques- 
particular  act  to  be  indictable,  and  providing  that  it  shall  ^mmon 
be  enough  to  describe  such  act  in  the  statutory  terms.  ^*'^- 
When  this  is  done  by  direction  or  implication,  it  is  proper  for  the 
courts  to  hold,  as  has  been  done,  that  an  indictment,  charging  that 

*  See  infra,  J  577 ;  State  «.  Harti-  woman  after  first  resisting  ultimately 
gan,  82  Vt.  607,  1860.  For  other  yields,  see  People  v,  Bransby,  32  N. 
cases,  see  mpra^  {  141.  Y.  525,  1865 ;  State  v.  Cross,  12  Iowa, 

•  Ibid. ;  Taylor  v.  State,  50  Ga.  79,  66, 1861 ;  infra,  J§  558, 577. 

1873.  *  R.  V.  Mayers,  12  Cox  C.  C.  311, 

»  See«ipra,  ?  146.    That  the  attempt  1872.    Supra,  i  146. 
may  be   indicted    even  though   the       *  See  Whart.  Cr.  PI.  &  Pr.  J  90. 
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the  defendant  did  "  attempt "  to  feloniously  steal  from  the  house  of 
A.  B./  or  "  to  commit  a  rape  "  on  A.  B.,'  is  good.  But  this  does 
not  touch  the  question  at  common  law. 

§  192.  At  common  law  such  facts  must  be  set  forth  as  show  that 
the  attempt  is  criminal  in  itself.*  Attempts  may  be  merely 
ment  in  conception,  or  in  preparation^  with  no  causal  connection 

drcum^*^  between  the  attempt  and  any  particular  crime ;  in  which 
"tte*^tfl^  case,  as  has  been  seen,  such  attempts  are  not  cognizable 
by  the  penal  law.  On  the  other  hand,  when  an  attempt 
stands  in  such  connection  with  a  projected,  deliberate  crime,  that 
the  crime,  according  to  the  usual  and  likely  course  of  events,  will 
follow  from  the  attempt,  then  the  attempt  is  an  offence  for  which 
an  indictment  lies.  Now  it  is  a  familiar  principle  of  criminal  plead- 
ing, that  when  an  act  is  only  indictable  under  certain  conditions, 
then  these  conditions  must  be  stated  i.i  the  indictment  in  order  to 
show  that  the  act  is  indictable.  Nor  does  it  make  any  difference 
that  the  offence  is  made  so  by  statute.*  Thus  statutes  make  indict- 
able revolts  and  obtaining  goods  by  false  pretences  ;  yet  an  indict- 
ment, charging  simply  that  the  defendant  "made  a  revolt,"  or 
*^  obtained  goods  under  false  pretences,"  would  be  scouted  out  of 
court.*  On  the  same  reasoning,  in  an  indictment  for  an  attempt 
to  commit  a  crime,  it  is  essential  to  aver  that  the  defendant  did 
some  act,  which,  directed  by  a  particular  intent,  to  be  averred, 
would  have  apparently  resulted,  in  the  ordinary  and  likely  course 
of  things,  in  a  particular  crime.* 

^  R.  V.  Johnson,   1  L.  &  C.  489,  1880 ;  State  v,  Brannan,  3  Nev.  238, 

1862.  1869 ;  State  v.  Colvin,  90  N.  C.  190, 

*  See  Lewis  v.  State,  35  Ala.  380,  1882 ;  Anthony  v.  State,  29  Ala.  27, 
1862.  1856;  Beasley  v.  State,  18  Ala.  535, 

'  Cumulation  of  incidents  in  this  1850;  Trexler  v.  State,   19  Ala.  21, 

relation    does    not  vitiate.    State  v.  1851;   Lewis  v.  State,  35  Ala.   380, 

Hayes,  78  Mo.  243,  1883 ;  State  v.  1862  (under  a  special  statute) ;  State 

Thomas,  63  Cal.  544,  1882.  v.  Johnston,  11  Tex.  22,  1853;  Kin- 

*  Whart.  Cr.  PI.  &  Pr.  §  151.  ningham  v.  State,  120  Ind.  322,  1890. 

*  Ibid.  U  151-2.    Infra,  i  1227.  The  question,  it  should  be  remem- 
"  See,  as  sustaining  the  conclusions  bered,  depends  largely  on  the.  con- 

of  the  text,  R.  v.  Marsh,  1  Den.  C.  C.  struction  of  the  statute.    In  Massa- 

505;  R.  V.  Powles,  4  C.  &  P.  571, 1831 ;  chusetts,  it  is  not  necessary,  in  an 

U.S.  V.  Ulrici,  3  Dill.  532,  1875;  State  indictment  for  an  attempt  to  commit 

V.  Wilson,  30  Conn.  500,  1860 ;  Ran-  a  crime,  within  the  Rev.  Stat.  c.  133, 

dolph  V.  Com.,  6  S.  &  R.  398,  1821;  ?  12,  that  it  should  be  directly  charged 

Clark's    Case,    6   Gratt.    675,    1849;  that  the  act  attempted  was  a  crime 

Thompson   v.    People,    96    111.    158,  punishable  by  law,  provided  it  appear 
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§  193.  The  cumulation  of  facts,  therefore,  to  show  the  criminal 
character  of  the  intent,  is  not  duplicity.     Thus  a  Massa- 
chusetts indictment  under  E^v.  Stat.  133,  §  12,  is  not  bad  ^"^of*" 
for  duplicity,  when,  besides  setting  forth  an  "attempt"  facta  not 
to  set  fire  to  a  building,  it  avers  a  breaking  and  entering 

to  be  so  from  the  fact  alleged.  In  an  1882,  cited  infra,  {  682.  In.  Pennsyl- 
indictment  for  an  attempt  to  bum  a  vania,  the  same  rule  exists  in  refer- 
building,  it  is  not  necessary  to  describe  ence  to  common  law  indictments  for 
the  combustible  materials  used  for  the  attempts.  Randolph  v,  Ck)m.,  6  S.  & 
purpose.  Com.  v.  Flynn,  3  Gush.  629,  R.  898, 1821.  In  the  same  State,  an 
1S49.  See  Com.  v,  McDonald,  6  Cush.  indictment  charging  that  S.  A.,  on, 
365, 1860 ;  Com.  v,  Sherman,  106  Mass.  etc.,  ''  in  the  night-time  of  the  said 
169,  1870.  An  indictment  has  been  day  aforesaid,  at,  etc.,  did  attempt  to 
sustained  which  charged  that  the  de-  commit  an  offence  prohibited  by  law, 
fendant,  with  intent  to  steal  the  per-  to  wit,  with  force  and  arms,  with  an 
sonal  property  of  a  certain  woman,  axe,  etc.,  with  a  wicked  intent  on  the 
the  property  "  being  in  her  pocket  dwelling-house  of  D.  H.,  etc.,  in  the 
and  on  her  person,"  did  "  thrust,  in-  night-time,  feloniously  and  burglari- 
sert^  put,  and  place  his  hand  upon  ously  did  break  and  enter,  and  with 
the  dress,  near  and  into  the  pocket  of  the  intent  with  the  said  axe  to  open 
the  said  woman,  without  her  knowl-  and  enter,"  etc.,  and  steal,  ''  but  said 
edge,  and  against  her  will,"  etc.  S.  H.  did  then  and  there  fail  in  the 
Com.  V.  Bonner,  97  Mass.  687, 1867.  perpetration  of  said  offence,"  was  held 
And  the  Supreme  Court  of  the  United  good  as  an  indictment  for  an  attempt 
States  (U.  S.  v.  Simmons,  96  U.  S.  to  commit  burglary  at  common  law. 
360,  1877)  has  held  that  in  an  indict-  Hackett  v.  Com.,  16  Pa.  96, 1850.  But 
ment  for  soliciting  or  inciting  to  the  see  Mears  v.  Com.,  2  Grant,  886,  1863. 
commission  of  a  crime,  or  for  aiding  In  England  an  indictment  stated 
or  assisting  in  its  commission,  it  is  that  the  prisoner  "did  unlawfully 
not  necessary  to  state  the  particulars  attempt  and  endeavor  fraudulently, 
of  the  incitement  or  solicitation,  or  of  falsely,  and  unlawfully  to  obtain  from 
the  aid  or  assistance.  Harlan,  J.,  the  Agricultural  Cattle  Insurance 
citing  Whart.  C.  L.  7th  ed.  {  292;  U.  Company  a  large  sura  of  money,  to 
S.  V.  Gooding,  12  Wheat.  460,  1827 ;  wit,  the  sum  of  £22  10s.,  with  intent 
U.  S.  V.  Ulrici,  3  Dill.  636,  1876.  See,  thereby  then  and  there  to  cheat  and 
to  same  effect.  State  v.  Dent,  3  Gill  &  defraud  the  said  company,"  etc.  It 
J.  8,  1830.  was  held :  1st.  That  the  nature  of  the 
In  Virginia,  an  indictment  simply  attempt  was  not  sufficiently  set  forth ; 
averring  that  the  defendant  "  did  at-  2d.  That  the  indictment  did  not  con- 
tempt feloniously  to  maim,"  etc.,  C.  tain  facts  amounting  to  a  statement  of 
R.,  was  held  to  be  not  sufficiently  pre-  a  misdemeanor,  a-s  the  money  was  not 
cise.  Clark's  Case,  6  Gratt.  676, 1849.  laid  to  be  the  property  of  any  one. 
The  indictment  "  should  allege,"  said  R.  v.  Marsh,  1  Den.  C.  C.  606,  1848. 
Leigh,  J.,  "  some  act  done  by  the  de-  See,  also,  R.  v,  Cartwright,  R.  &  R. 
fendant,  of  such  a  nature  as  to  consti-  106, 1810. 

tute  an  attempt  to  commit  the  offence       It  is  enough  in  England  to  charge 

mentioned  in  the  indictment."    See  that  the  defendant  "the  goods  and 

Ridenour  v.  State,  38  Ohio  St.  292,  chattels  of  C.  D.,  in  the  dwelling- 
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of  the  building.^     Hence  the  attempt  may  be  alleged  to  be  to  com- 
mit more  offences  than  one.* 

III.   JURISDICriON. 

§  195.  The  question  of  jurisdiction^  when  an  attempt  is  pursued 
through  two  or  more  distinct  sovereignties,  is  elsewhere  discussed.* 
It  is  clear  that  such  attempt  is  cognizable  in  the  place 
oognizftbie  where,  if  not  interrupted,  it  would  have  been  executed  ;* 
of  TOn^  ^^d  from  the  very  nature  of  things,  it  must  be  cogniza- 
TOmma-  jjjg  jjj  ^^  place  where  the  preliminary  overt  acts  consti- 
tuting the  attempt  are  committed.^ 


IV.   EVIDENCE. 

§  196.  As  in  consummated  crimes  the  intent,  which  is  here  essen- 

I  te  t  to  *^^^'  ™*y  ^  inferred  by  the  jury  from  facts.*  Thus  when 
be  inferred  an  indictment  alleges  that  a  party  attempted  to  set  fire  to 
a  dwelling-house,  with  intent  to  bum  it,  by  attempting  to 
set  fire  to  another  building,  the  jury  are  authorized  to  infer  the  al- 
lied intent  from  the  evidence  of  the  attempt  to  set  fire  to  the  other 
building.^  It  has  been  ruled,  however,  where  a®  prisoner  burned  a 
hole  in  the  guard- house  where  he  was  confined,  in  order  to  escape, 
and  with  no  intent  to  consume  or  generally  injure  the  building,  that 
this  was  not  an  attempt  to  bum  the  house.*    And  it  is  settled  that 

house  of  the  said  C.  D.,  situate  in  the  •  Ibid.;  R.  v.  Fuller,  1  B.  &  P.  180; 

borough  of  B.,  did  attempt  feloniously  State  v.  Graham,  61  Iowa,  72, 1879, 

to  steal,  take,  and  carry  away."    R.  '  See  infra,  J  288. 

V.  Johnson,  1  L.  &  C.  489, 1862.    See  *  R.  v.  Collins,  L.  &  C.  471 ;  9  Cox 

R.  V.  Bullock,  Dears.  663, 1865;  R.  v.  C.  C.  497,  1864. 

Marsh,  1  Den.  C.  C.  606,  1848 ;  3  Cox  *  Griffin    v.    People,   26    Ga.  493, 

C.  C.  670.     So  also  in  New  York  and  1860. 

North  Carolina.    People  v.  Bush.  4  •  See  mpra,  i  176 ;  R.  v.  Hewlett,  7 

Hill,  183, 1843 ;  State  v.  Utley,  82  N.  C.  C.  &  P.  274, 1836 ;  R.  v.  Jones,  9  C. 

666, 1883.   And  so  in  Missouri.   State  &  P.  258,  1840 ;  People  v.  Scott,  6 

V.  Hughes,  76  Mo.  323,  1882.     ChrUra,  Mich.  287, 1859 ;  Bell  v.  Com.,  88  Va. 

State  V.  Wilson,  30  Conn.  600,  1861 ;  365, 1892 ;  Rafferty  v.  State,  91  Tenn. 

Clark's  Case,  6  Gratt.  675, 1849.    In  655,  1891. 

State  V.  Womack,  31  La.  An.  635,  ^  Com.  v,  Harney,  10  Mete.  422, 

1879,  it  was  held  not  enough  to  aver  1845. 

that  the  defendant  "attempted"  to  ®  Jenkins  v.  State,  53  Ga.  33, 1874. 

commit  a  larceny.  •  But  see  Luke  v.  State,  49  Ala.  30, 

^  Com.   V.  Harney,  10  Mete.  422,  1873. 
1845. 
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iiiere  can  be  conviction  of  an  attempt  to  murder,  unless  an  intent 
to  kill  be  specifically  shown.* 

Whether  when  the  intention  is  to  hurt  B.,  and  the  hurt  falls 
on  C,  the  defendant  is  indictable  for  an  attempt  to  hurt  C,  has 
been  already  incidentally  noticed.*  But  whatever  may  be  said  on 
this  difficult  question,  we  may  regard  it  as  settled,  that  when  the 
indictment  avers  an  attempt  to  do  a  particular  act,  there  is  a 
&tal  variance  if  the  act  proved  does  not  logically  fall  within  the 
range  of  the  act  laid.' 

§  197.  If  the  instrument  by  which  an  attempt  is  effected  Adapts- 
is  apparently  adapted  to  the  end  (e.  ^.,  a  gun  to  shooting),  &pHmd 
this  is   a    sufficient  primd  facie  case.      The    defendant  "^""^  *^**®* 
must  prove  that  the  gun  was  not  loaded  and  known  not  to  be  so.^ 

V.   PBINCIPALS  AND  ACCESSARIES. 

§  198.  All  confederates  in  the  attempt,  whether  present  or  absent 
at  the  overt  acts,  are  responsible  as  principals,  when  the   .  „ 

'  \  r  r      J  AUconfed- 

attempt  is  a  misdemeanor.^  eratee  are 

Hence  an  averment  that  three  joint  defendants,  in  an  P""*^*P®  ■• 
indictment  for  an  attempt  at  larceny,  "  put  their  hands  "  into  the 
prosecutor's  pocket,  may  be  sustained  by  evidence  that  while  all 
participated  in  the  act,  only  one  put  his  hand  in  the  pocket.* 

1  State  V.  Neal,  37  Me.  468,  1854 ;  •  K  ».  Sullivan,  C.  &  M.  209 ;  E.  v, 
Keed  v.  Com.,  22  Gratt.  924,  1872 ;  Kelly,  1  C.  &  Dix,  186,  1841 ;  E.  v. 
Seitz  V.  State,  23  Ala.  42, 1853 ;  Simp-  Mogg,  4  C.  &  P.  364,  1830 ;  State  v. 
son  V.  State,  59  Ala.  1, 1878 ;  Morman  Boyden,  13  Ired.  506,  1853;  Ogletree 
V.  State,  24  Miss.  54, 1852 ;  State  f.  Ste-  v.  State,  28  Ala.  698,  1856;  People 
wart,  29  Mo.  519, 1859;  Wilson  v.  State,  v.  Woody,  48  Cal.  80,  1874;  State  v. 
4  Tex.  App.  637, 1879 ;  infra,  2  641.  Fallon,  2  N.  D.  510, 1892. 
This  point  is  further  illustrated  under  *  Caldwell  v.  State,  5  Tex.  18, 1849. 
the  statutes  making  specific  intents  Supra,  i  182.  It  is  for  the  jury  to  de- 
necessary  to  murder  in  the  first  de-  termine  whether  the  instrument  used 
gree,  infra,  {  384.  There  is  no  such  (e.  g,,  a  stone)  was  a  dangerous  weapon 
offence  as  assault  with  intent  to  com-  under  the  circumstances  in  which  it 
mit  involuntary  manslaughter.  Ste-  was  used.  Eegan  v.  State,  46  Wis. 
vens  V.  State,  91  Tenn.  726, 1894.  256,  1879. 

«  >a«pm,  il  109-120,  on  indictment  ^  E.  v.  Wyatt,  39  L,  J.  M.  C.  83 ; 
for  assault  with  intent  to  murder.  E.  v,  Hapgood,  L.  E.  1  C.  C.  221, 
Where  the  evidence  showed  a  woimd  1869 ;  Uhl  v.  Com.,  6  Gratt.  706,  1849. 
in  the  knee  there  is  no  presiunption  In/raf  i  223. 

that  defendant  aimed  at  the  knee,  so       *  Com.  v.  Fortune,  105  Mass.  592, 
as  to  reduce  the  grade  of  the  offence.   1870. 
State  V.  Postal,  83  Iowa,  460,  1891. 
Infra,  {  645  a. 

221 


§  200.]  CRIMES.  [book  I. 

If  the  attempt  is  a  felony,  oo-defendants  are  responsible  according 
to  the  laws  of  principal  and  accessary.^ 

VI.   VERDICT. 

§  199.  The  topic  of  verdict,  in  cases  where  an  assault  or  attempt 

At  com-  is  proved  on  an  indicjbment  for  a  greater  offence  (e.^., 

mTveiSlct  f^loiiy),  is  elsewhere  noticed.*     It  may  now  be  specially 

of  an  at-  stated,  that  while  by  the  old  common  law  there  can  be 

tempton  i     .     n  .     .  i»  « 

an  indict-  technically  no  conviction  of  an  attempt  on  a  count  for 
oompieted  felony,this  power  is  given  to  juries  in  many  jurisdictions 
crimes.  by  statute.'  But  unless  the  attempt  be  averred  in  the 
indictment,  there  can  be  no  conviction  of  the  attempt  on  statutes 
which  simply  give  power  to  convict  of  minor  offences  inclosed  in 
major.* 

It  has  been  held  in  England,  that  under  an  indictment  charging 
H.  with  rape,  and  U.  with  aiding  and  abetting,  H.  could  be  con- 
victed under  the  stat.  32  &  33  Vict.  c.  29  of  attempting  to  commit 
the  rape,  and  U.  of  aiding  him  in  the  attempt.^ 

Whether  an  attempt  merges  in  a  consummated  crime  is  hereafter 
considered.* 

VU.   PUNISHMENT  OF   ATTEMPT. 

§  200.  For  the  reasons  heretofore  given,  the  punishment  of  an 

.  attempt  should  be  less  than  that  of  the   consummated 

ment  crime.     The  attempt  involves  neither  the  duration  of  pre- 

lewthan  meditation  nor  the  obduracy  of  purpose,  which  belong 

that  of  ^Q  ^\yQ  crime  when  complete.     And  the  policy  of  the  law 

consum-        ^  ^  ^    ^  .  . 

mated  is,  by  assigning  more  lenient  punishment  to  the  incom- 
plete offence,  to  arrest  offences  in  the  process  of  comple- 
tion. This  view,  so  long  neglected  in  English  law,  and  which 
English  and  American  judges,  acting  on  what  is  called  the  pre- 
ventive policy,  even  now  sometimes  lose  sight  of,*^  is  essential  to  a 
sound  ethical  jurisprudence.* 

^  See  R.  V.  Hapgood,  L.  R.  1  C.  C.  *  Whart.  Cr.  PI.  &  Pr.  J{  249-50 ; 

221, 1869.  Turner  v.  Muskegon,  88  Mich.  369, 

«  Whart.  Cr.  PI.  &  Pr.  J  261.  1891. 

»  Whart.  Cr.  PI.  &  Ev.  8?  249-60,  »  R.  t;.  Hapgood,  L.  R.  1  C.  C.  221, 

465-7.    So  in  N.  Y.  by  Penal  Code  of  1869. 

1882,  i  36.   See  R.  v  Bird,  2  Den.  C.  C.  •  Infra,  U  641  a,  1345.    In  New 

94, 1850;  R.  v.  Reid,  2  Den.  C.  C.  89,  York  by  the  Penal  Code  of   1882, 

1850 ;  State  v.  Wilson,  30  Conn.  500,  there  is  no  acquittal  firom  merger  of 

1861 ;  Hill  V.  State,  53  Ga.  125, 1874;  attempt,  {  685. 

Wolfv.  State,  41  Ala.  412,  1868;  State  ^  Supra,  §  10. 

V,  Frank,  103  Mo.  120,  1891.  «  See  Geib,  ut  mpra,  i  99. 
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CHAPTER  IX. 


ACCESSARYSHIP,  AGENCY,  MISPRISION. 


I.  Statutoby  Changes. 

Common  law  recently  modified 
by  statutes,  {  205. 
n.  Principa'lb. 

Principal  in  first  degree  is  ac- 
tual perpetrator,  J  206. 

Presence  is  not  necessary  when 
causal  connection  is  imme- 
diate, e.  g.,  when  agent  is  ir- 
responsible, {  207. 

Accessary  before  the  fact  can- 
not be  convicted  as  principal, 
2  208. 

Non-resident  party  may  be  li- 
able for  agent's  acts,  J  209. 

Wife  not  ordinarily  co-principal 
with  husband,  J  210. 

Principals  in  the  second  degree 
are  those  present  aiding  and 
abetting,  2  211. 

Mere  presence  does  not  involve 
complicity,  {  211  a. 

Capacity  to  execute  not  always 
essential,  {  211 6. 

Confederacy  must  be  real, 
2  211  c. 

Mere  sympathy  not  confederacy, 
i  211  d. 

If  principal  is  irresponsible,  in- 
dictment should  not  be  for 
aiding  and  abetting,  2  212. 

Confederacy  with  constructive 
presence  may  constitute  prin- 
cipal, 2  213. 

But  act  must  result  firom  con- 
federacy, 2  214. 

In  duels  all  are  principals, 
2  215. 


in. 


Persons  abetting  suicide  are 
principals  in  murder,  2  216. 

Persons  executing  parts  of  crime 
separately     are     principals, 

•  2  217. 

Persons  outside  keeping  watch 
are  principals,  2  218. 

An  abettor  must  be  near  enough 
to  give  assistance,  2  219. 

Persons  confederating  for 
wrongful  purpose  are  charge- 
able with  incidental  felony, 
2  220. 

Distinction  between  two  degrees 
only  essential  when  punish- 
ment varies,  2  221. 

Conviction  of  principal  in  the 
first  degree  not  a  condition 
precedent  to  trial  of  principal 
in  second  degree,  2  222. 

In  misdemeanors  all  are  prin- 
cipals, 2  223. 

And' so  as  to  treason  at  common 
law,  2  224. 

ACCESSAKIES  BEFORE  THE  FaCT. 

Commanding  and  counselling 
constitute  accessaryship  be- 
fore the  fact,  2  225. 

Several  instigators  may  be  com- 
bined, 2  225  a. 

Must  be  causal  connection, 
2  226. 

Silent  acquiescence  is  not  coun- 
selling, 2  227. 

Countermanded  advice  does  not 
implicate,  2  228. 

Accessary  not  liable  for  collat- 
eral crime,  2  229. 
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Belative  gailt  of  accessary  and 

principal,  i  230. 
Assistance    must  be   rendered 

knowingly  and  really,  i  231. 
Detectives      not     accessaries, 

i  231  a. 
May  be  accessary  before  the 

fact  to  manslaughter,  S  232. 
Accessary  before  the  fact  need 

not  be  originator,  J  233. 
Quantity    of    aid   immaterial, 

J234. 
Conditions  of  time  immaterial, 

J  235. 
Grade  of  guilt  not  necessarily 

the  same,  {  236. 
Conviction    of    principal    no 

longer  a  prerequisite,  {  237. 
Indictment  must  particularize 

offence,  i  238. 
Verdict    must   specify   grade, 

3  239. 
Attempts,  {  240. 


IV.  ACCESSABIES  AFTER  THE  FaCT. 

An  accessary  after  the  fact  is 
one  who  subsequently  assists 
or  comforts  the  felon,  J  241. 

Knowledge  of  principal's  guilt 
is  essential,  J  242. 

Wife  is  not  so  liable,  2  243. 

Conviction  of  principal  prvmA 
fade  evidence  of  guilt,  {  244. 

Indictment  must   be   specific, 
2  245. 
V.  Principal's    Liability    por 
Agent. 

Where  the  agent  acts  directly 
under  principal's  commands, 
principal  liable,  2  246. 

So  when  agent  is  in  line  of 
principal's  business,  2  247. 

Non-resident   principal   infira- 
territorially  liable,  2  248. 
VI.  Misprision. 

Misprision  of  felony  is  conceal- 
ment of  felony,  2  249. 


I.   STATUTORY  CHANGES. 

§  205.  By  the  English  common  law,  whenever  there  is  a  statutory 
Common  distinction  of  punishment  between  principals  in  the  first 
law  re-  and  principals  in  the  second  degree,  a  party  charged  as 
modified  principal  in  the  first  degree  cannot  be  convicted  on  evi- 
by  fltatute.  j^jj^  showing  him  to  be  principal  in  the  second  degree. 
By  the  same  common  law,  there  can  be  no  conviction  of  an  acces- 
sary on  an  indictment  charging  him  as  principal.  The  obstructions 
of  justice  caused  by  these  subtleties  have  long  been  deplored ;  and 
while  in  several  of  the  States  of  the  American  Union  it  is  already 
provided  by  statute  that  accessaries  before  the  fact  are  to  be  pro- 
ceeded against  as  principals  ;^  in  other  States,  and  in  England,  the 
change  will  probably  not  be  long  delayed.  So  far  as  concerns 
principals  in  the  first  and  principals  in  the  second  degree,  the  dis- 


^  In  New  York,  by  the  Penal  Code 
of  1882,  2  30,  accessaries  before  the 
fact  are  made  principals,  while  acces- 
saries after  the  fact  include,  in  addi- 
tion to  the  common  law  definition, 
one  who  harbors  an  offender  having 
reasonable  ground  to  believe  such  of- 
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fender  is  liable  to  arrest,  or  has  been 
arrested,  is  indicted  or  convicted,  or 
has  committed  a  felony.  So  in  Kansas. 
State  V.  Mosley,  31  Kan.  355,  1883. 
And  Alabama.  Wicks  v.  State,  44  Ala« 
398, 1870. 
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tiDctioD  is  now  almost  universally  obliterated.^  In  the  present 
chapter,  however,  in  view  of  those  jurisdictions  in  which  the  com- 
mon law  in  this  relation  remains,  the  topic  will  be  discussed  as  at 
common  law. 

II.   PRINCIPALS. 

m 

§  206.  A  principal  in  the  first  degree,  at  common  law,  ?^^ff^ 

is  one  who  is  the  actual  perpetrator  of  the  criminal  act.'  gree  is 

§  207.  To  constitute,  however,  this  grade  of  offence,  it  Jlotratorf' 

is  not  necessary  that  the  party  should  have  committed  the  p^^g^^^j^ 

act  with  his  own  hands,  or  be  actually  present  when  the  not  neces- 

B&rv  w]l6Il 

offence  is  consummated  f  for  if  one  lay  poison  purposely  causal  con- 
fer another,  who  takes  it  and  is  killed,  he  who  lays  the  [J^me-^  " 
poison,  though  absent  when  it  is  taken,  is  a  principal  in  diate,  e.  g., 
the  first  d^ree.^    Such,  also,  is  the  case  with  a  party  who  agent  is 
maliciously  turns  out  a  wild  beast  intending  to  kill  any  i^e^*'^' 
one  whom  the  animal  may  attack.^    A  party,  also,  who 
acts  through  the  medium  of  an  innocent^  or  insane  medium,^  or  a 
slave,®  is  guilty,  though  absent,  as  principal  in  the  first  degree  ;• 

*  According  to  Sir  J.  F.  Stephen,  *  Vaux's  Case,  4  Co.  44  b ;  Stephen's 
"there  was  (by  the  old  law)  no  dis-  Dig.  art.  36  (5th  ed.) ;  Fost.  349;  R.  v, 
tinction  between  principals  and  ac-  Harley,  4  C.  &  P.  369,  1830;  R.  v. 
cessaries  in  treason  and  misdemeanor,  Kelly,  2  C.  &  E.  379,  1847 ;  B.  v.  Hoi- 
and  the  distinction  in  felony  made  loway,  2  Den.  287,  1870;  People  v. 
little  difference,  because  all  alike.  Bush,  4  Hill,  183, 1833.  See  Pinkard 
principals  and  accessaries,  were  felons,  v.  State,  30  Ga.  757,  1860 ;  Green  v, 
and  as  such  punishable  with  death."  State,  13  Mo.  382, 1850. 

2  Hist.  Crim.  Law,  231.  »  Fost  349 ;  1  Hale,  514. 

When  the  distinction  between  ac-  •  Supra,  2  161 ;  R.  v.  Mazeau,  9  C 

cessaries  before  the  fact  and  principals  &  P.  676 ;  R.  v.  Michael,  9  C.  &  P 

has  been  abolished,  an  indictment  is  356,  1840 ;  s.  o.  2  Mood.  C.  C.  163 

not  bad  which  charges  an  accessary  R.  v,  Clifford,  2  C.  &  K.  201,  1845;  R 

as  principal.    State  v,  Stacy,  103  Mo.  v,  Bleesdale,  2  C.  &  K.  764,  1846 

11,1891.                     '  Com.   V.    Hill,    11   Mass.    36,  1814 

'  1  Hale,  233,  615;  Stephen's  Dig.  Adams  v.  People,  1  Comst.  173, 1848 

art.  36  (5th  ed.) ;  Rountrce  v.  State,  10  State  v.  Fulkerson,  Phillip,  (N.  C.) 

Tex.  App.  110, 1880;  Cook  i;.  State,  14  233,  1867. 

Ibid.  96,  1883.  ^  1  Hale,  19;  4  Bla.  Com.  23;  R.  v. 

*  See  Pinkard  v.  State,  30  Ga.  757,  Giles,  1  Mood.  C.  C.  166,  1835 ;  R.  v, 
1860 ;  Berry  v.  State,  4  Tex.  App.  492,  Tyler,  8  C.  &  P.  616,  1838 ;  Blackburn 
1878;   Sharp  v.  State,  6  Ibid.  650,  v.  State,  23  Ohio  St.  146,  1872. 

1879;  Smith  v.  State,  37  Ark.  274,       «  Berry  v.  State,  10  Ga.  511,  1851. 
1880.    Infra,  |  219.  •  Supra,  {161. 
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while  he  would  be  guilty  only  as  accessary  before  the  fact  at  com- 
mon law  were  the  agent  a  responsible  and  conscious  confederate.^ 
Thus,  in  Sir  William  Courtney's  case,  Lord  Denman,  C.  J.,  charged 
the  jury :  "  You  will  say  whether  you  find  that  Courtney  was  a 
dangerous  and  mischievous  person  ;  that  these  two  prisoners  knew 
he  was  so,  and  yet  kept  with  him,  aiding  and  abetting  him  by  their 
presence,  and  conferring  in  his  acts ;  and  if  you  do,  you  will  find 
them  guilty,  for  they  are  then  liable  as  principals  for  what  was 
done  by  his  hand."'  If,  therefore,  a  child  under  the  age  of  discre- 
tion,* or  any  other  person  excused  from  the  responsibility  of  his 
actions  by  defeat  of  understanding,  ignorance  of  the  fact,  or  other 
cause,  be  incited  to  the  commission  of  murder  or  any  other  crime, 
the  inciter,  though  absent  when  the  act  was  committed,  is  ex  neces- 
sitate liable  for  the  act  of  his  agent,  and  a  principal  in  the  first  de- 
gree.*   . 

So  if  A.,  by  letter,  desire  B.,  an  innocent  agent,  to  write  the 
name  of  "  W.  S."  to  a  receipt  on  a  post-office  order,  and  the  inno- 
cent agent  do  it,  believing  that  he  is  authorized  so  to  do,  A.  is  a 
principal  in  the  forgery ;  and  it  makes  no  difierence  that  by  the 
letter  A.  says  to  B.  that  he  is  "  at  liberty  "  to  sign  the  name  of  W. 
S.,  and  does  not  in  express  words  direct  him  to  do  so.*  But  if  the 
agent  be  aware  of  the  consequences  of  his  act,  he  is  a  principal  in 
the  first  degree,  and  the  employer,  if  he  be  absent  when  the  act  is 
committed,  is  an  accessary  before  the  fact.^ 

§  208.  At  common  law,  one  indicted  as  principal  cannot  be  con- 

^  Infra,  J  280.  1845.    See,  also,  R.  v.  Palmer,  1  Buss. 

'  1  Hawk.  c.  1,  8.  7;  R.  v.  Mears,  1  Cr.  160, 1804;  Stephen Crim.  Law,  art. 

Boston  Law  Rep.  205.  37  (5th  ed.). 

'  State  V.  Learned,  41  Vt.  585, 1869;       •  R.  v.  Soares,  R.  &  R.  25, 1802;  R. 

Blackburn  v.  State,  23  Ohio  St.  146,  v.  Stewart,  R.  &  R.  363,  1818 ;  Wixon 

1872 ;  People  v.  Miller,  5  W.  Coast  R.  v.  People,  5  Park.  C.  R.  119,  1860 ;  or, 

(Cal.)  598, 1885.  if  he  be  present,  a  principal  in  the 

*  Post.  340;  1  East  P.  C.  118;  1  second  degree.  Post.  349.  See  R.  r. 
Hawk.  c.  13,  8.  7;  R.  v.  Palmer,  1  N.  Manley,  1  Cox  C.  C.  104, 1844;  Mon- 
R.  96 ;  2  Leach,  978, 1804 ;  R.  v.  Giles,  tague  v.  State,  17  Fla.  662, 1880.    One 

1  Mood. C.C.  166, 1835;  R.V.Michael,  who  assists  in  the  commission  of  a 

2  Mood.  C.  C.  87,  1835 ;  9  C.  &  P.  356,  crime  is  not  relieved  because  his  acts 
1840 ;  R.  V.  Manley,  1  Cox  C.  C.  104,  were  done  under  threats,  unless  the 
1844;  Com.  v.  Hill,  11  Mass.  136,  danger  be  to  life  or  member  and  be 
1814;  Collins  v.  State,  3  Heisk.  14,  immediate.  Burns  v.  State,  89  Ga. 
1870.    Supra,  i  161.  527,1892. 

*  R.  t7.   Clifford,  2  C.  &  K.  201, 
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victed  on  proof  showing  him  to  be  only  an  accessary  be-  i'^^J 

fore  the  fact/  nor  the  converse.^  fSact  cannot 

§  209.  A  non-resident  party,  though  at  the  time  an  in-  victed  as 
habitant  of  a  foreign  State,  may  be  at  common  law  respon-  P^'^'^cipai. 
sible  as  principal  for  his  agent^s  criminal  acts  not  amount- 
ing to  felonies,  in  a  particular  jurisdiction,'  while  as  to  dent  party 
felonies  he  would  be  an  accessary  before  the  fact.     And  n^bie  for 
a  party  who,  thirty  miles  off,  and  in  another  county,  sig-  agent's 
nals  to  another,  by  fire  on  a  mountain,  when  to  commit  a 
highway  robbery,  is  principal  in  the  robbery.* 

§  210.  If  a  husband  and  wife  commit  a  murder  jointly,  they  may 
be  regarded,  so  it  has  been  held,  as  co-principals,  on  the 

ground  that  the  doctrine  of  presumed  coercion  does  not  ordinarily 

apply  to  murder.*     And  so  a  wife  may  be  convicted,  it  is  Sa?^i^h 

said,  as  an  accessary  before  the  fact  to  the  husband.*    But  ^"^ 
the  weight  of  opinion  is  to  require  proof  of  independent 
consent  on  part  of  the  wife.^ 


m.   PRINCIPALS   IN  THE  SECOND   DEGREE. 

§  211.  Principals  in  the  second  degree  are  those  who  are  present 
aiding  and  abetting  the  commission  of  the  offence.®    As 
has  been  elsewhere  shown,  the  assistant  (principal^  in  the  in  M^d* 
second  degree)  is  distinguished  from  the  principal  in  the  J^J^®  ^^ 
first  degree  in  this,  that  the  latter  directs  the  unlawful  act,  present  ac- 
the  former  assists  it ;  the  action  of  the  latter  is  primary,  ing  and 
that  of  the  former  is  subsidiary.     Hence  the  principal  in  ®^«*"''*«- 
the  first  degree  is  spoken  of  by  the  old  writers  as  causa 
prindpalisy  while  the  principal  in  the  second  degree  is  spoken  of  as 
causa  secundaria^  or  secondary  cause.     The  principal  in  the  second 
degree,  or  assistant,  is  distinguished  from  the  accessary  before  the 
fact,  not  merely  because  the  former  is  present,  and  the  latter  absent, 

I  R.   V.  Fallon,  9  Cox  C.  C.  242,  »  Infra,  §J  278-280. 

1862;  State  v,  Wyckoff,  2  Vroom,  66,  *  State  v.  Hamilton,  13  Nev.  386, 

1866 ;  Hughes  v.  State,  12  Ala.  458,  1878.    Infra,  ?  218. 

1848 ;   Josephine  v.   State,  39  Miss.  ^  R.  v.  Manning,  2  C.  &  K.  887, 

613,  1866 ;  Walrath  v.  State,  8  Nebr.  1849. 

80,  1878.    See  for  other  cases  in/ray  •  Ibid. 

11  238-245.  '  Supra,  {{  78  et  seq.     See  R.  v, 

«  1  Leach,  615 ;  1  East  P.  C.  352 ;  Smith,  8  Cox  C.  C.  27,  1858 ;  R.  v. 

State  V.  Larkin,  49  N.  H.  39,  1868.  Wardroper,  Ibid.  284,  1860. 

See  State  v.  Dewer,  65  N.   C.  572,  '  Com.  v.  Lowry,  158  Mass.  18,1893. 

1871 ;  Hately  v.  State,  15  Ga.  346, 1854.  ^  9  Cent.  L.  J.  205. 
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at  the  commission  of  the  offence,  but  because  the  accessary  before 
the  fact,  or  instigator,  acts  deliberately ;  and  so  with  premeditation, 
though  it  may  be  not  so  cool  and  long,  does  the  principal  in  the  first 
degree ;  while  the  idea  of  such  extended  premeditation  is  not  neces- 
sary to  the  principal  in  the  second  degree,  or  assistant,  who  is  not 
supposed,  as  is  the  instigator,  to  exercise  an  organizing  influence  on 
the  principal  in  the  first  degree,  and  who  may  be  employed  or  in- 
duced to  assist  the  latter  without  any  previous  conception  of  what 
the  criminal  act  is  intended  to  be.  But  unless  the  distinction  is  im- 
posed by  statute,  it  has  ceased  to  be  of  practical  interest,  since  prin- 
cipals in  the  second  degree  may  be  convicted  on  indictments  charg- 
ing them  in  the  first  degree.^ 

§  211  a.  Merely  witnessing  a  crime,  without  intervention,  does 
Preaenoe  °^*  make  a  person  a  party  to  its  commission,  unless  his 
doea  not      interference  was  a  duty,  and  his  non-interference  was  one 

involve  ^,  -,.  /»/  .. 

com-  of  the  conditions  of  the  commission  of  the  crime ;  or  un- 

^  *^*  ^'  less  his  non-interference  was  designed  by  him  and  oper- 
ated as  an  encouragement  to  or  protection  of  the  perpetrator,*  A 
person^  for  instance,  in  order  to  produce  a  collision  on  a  railroad, 
starts  a  car  on  the  top  of  a  high  grade.  A  switch-tender,  appointed 
to  watch  and  adjust  a  particular  switch,  could  avoid  a  collision  by 
turning  the  switch,  but  intentionally  refuses  to  do  so.    In  such  case 

^  Infra,  J  221.  aid  is  not  even  seen.    But  it  is  at  the 

'  Infra,  J  214 ;  1  Hale  P.  C.  439 ;  same  time  intellectual  aid  (or  psychi- 
Fost.  360.  cal,  to  take  the  German  term),  since 

As  to  how  far  presence  at  a  prize  it  gives  the  combatant  reason  to  be- 
fight  involves  complicity,  see  K.  v.  lieve  that  he  has  a  friend  near  ready 
Orton,  and  R.  v.  Coney,  cited  ir^ra,  J  to  see  him  through.  It  is  encoorage- 
372,  and  remarks  in  London  Law  ment  ajs  well  as  assistance.  9  Cent.  L. 
Times,  Dec.  17, 188L  That  a  woman  J.  206 ;  U.  S.  v.  Neverson,  1  Mack.  162, 
assisting  in  a  rape  may  be  principal,  1881 ;  U.  S.  v.  Jones,  3  Wash.  C.  C. 
see  infra,  J  663  a,  209,  1821 ;  State  v.  Hildreth,  6  Ired. 

A  distinction  is  taken  between  440,  1844;  State  w.  Farr,  33  Iowa,  673, 
physical  and  intellectual  help,  the  1871;  Butler  v.  State,  2  Duv.  435, 
latter  being  supposed  to  be  help  1876;  Jones  v.  State,  64  Ghi.  697, 
purely  in  words,  or  signs  of  encour-  1880 ;  Laurence  v.  State,  68  G^  289, 
agement.  It  should  be  observed,  how-  1881;  Smith  v.  State,  37  Ala.  472, 
ever,  that  all  physical  help  is  intel-  1864;  Cohea  v.  State,  9  Tex.  App. 
lectual.  A  participant  in  a  fight,  for  173, 1880 ;  Hancock  v.  State,  14  Ibid, 
instance,  to  take  an  extreme  case,  393,  1883;  People  v.  Woodward,  45 
sees  a  weapon  offered  to  him  by  a  Cal.  293,  1873 ;  State  v.  Douglass,  44 
person  who  is  invisible.  Here  is  Kans.  618,  1891 ;  State  v.  Miller,  100 
physical  aid  and  in  its  most  naked  Mo.  606,  1890. 
shape,  since  the  person  offering  the 
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he  is  an  assistant  in  the  homicide^  if  a  homicide  ensue.^  A  watch- 
man appointed  to  guard  a  bank  sees  burglars  approach,  and  lets 
them  pursue  their  work  without  interruption.  By  so  doing  he  be- 
comes assistant  in  the  felony.  But  unless  this  abstention  from 
interference  removes  a  check  which  would  otherwise  prevent  the 
commission  of  the  crime,  and  is  therefore  equivalent  to  a  positive 
act  of  assistance,  the  person  so  abstaining  does  not  become  a  party 
to  the  crime.  He  may  be  indicted  for  his  neglect  in  not  assisting 
the  officers  of  the  law  in  arresting  the  offenders.  But  he  is  not  in- 
dictable as  concerned  in  the  offence  which  the  offender  in  question 
commits.'  Hence,  although  a  man  be  present  while  a  felony  is 
committed,  yet  if  he  take  no  part  in  it,  and  do  not  act  in  concert 
with  those  who  commit  it,  he  will  not  be  a  principal  in  the  second 
degree  merely  because  he  does  not  endeavor  to  prevent  the  felony 
or  apprehend  the  felon.*  Something  must  be  shown  in  the  conduct 
of  the  bystander  which  indicates  a  design  to  encourage,  incite,  or 
in  some  manner  afford  aid  or  consent  to  the  particular  act ;  though 
when  the  bystander  is  a  friend  of  the  perpetrator,  and  knows  that 
his  presence  will  be  regarded  by  the  perpetrator  as  an  encourage- 
ment and  protection,  presence  alone  may  be  regarded  as  an  encour- 
agement.^ "  Where  presence  may  be  entirely  accidental,  it  is  not 
even  evidence  of  aiding  and  abetting.  Where  presence  is  primS 
facie  not  accidental,  it  is  evidence,  but  no  more  than  evidence,  for 
the  jury."*  It  is  not  necessary,  therefore,  to  prove  that  the  party 
actually  aided  in  the  commission  of  the  offence ;  if  he  watched  for 
his  companions  in  order  to  prevent  surprise,  or  remained  at  a  con- 

»  Supra,  1 131 ;  infra,  i  848.  1866;  Wright  v.  State,  42  Ark.  94. 

*  "  It  is  no  criminal  ofifence  to  stand  1881.  See  White  v.  People,  81  111. 
by  a  mere  passive  spectator  of  a  crime,  338, 1876 ;  Clem  v.  State,  33  Ind.  418, 
even  of  a  murder."  Hawkins,  J.,  R.  1870;  State  v.  Farr,  33  Iowa,  553, 
V.  Coney,  cited  infra.  See  Washing-  1871 ;  Walrath  v.  State,  8  Nebr.  80, 
ton  V,  State,  BS  Ga.  570,  1881.  1878 ;  Connaughty  v.  State,  1  Wis.  159, 

»  1   Hale,  439;    Fost.    350;    Con-  1863;  People  v.  Woodward,  46  Cal. 

naughty  v.  State,  1  Wis.  169,  1852;  293,  1873;  Savage  v.  State,  18  Fla. 

Butler  V.  Com.,   2  Duv.  435,   1875;  909,1882. 

Plummer  v.  Com.,  1  Bush,  76, 1866;  *  Cave,  J.,  (after  citing  Foster,  350) 

Hilmes  v,  Strobel,  (Ky.)  18  S.  W.  Rep.  in  R.  v.  Coney,  L.  R.  46  L.  T.  N.  S. 

126, 1884;  People  v.  Ah  Ping,  27  Cal.  307;  L.  R.  8  Q.  B.  D.  534, 1882;  15 

489, 1865.  Cox  C.  C.  46 ;  infra,  i  372.    See  R.  v. 

*  R.  V.  Taylor,  L.  R.  2  C.  C.  147,  Young,  8  C.  &  P.  644,  1838 ;  R.  v. 
1873 ;  R.  V.  Cruse,  8  C.  &  P.  541,  Perkins,  4  C.  &  P.  537,  1831 ;  R.  v, 
1838 ;  R.  V,  Atkinson,  11  Cox  C.  C.  Taylor,  cited  infra,  {  227. 

830, 1870;  King  v.  State,  21  Ga.  220, 
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venient  distance  in  order  to  favor  their  escape^  if  neoessary,  or  was 
in  such  a  situation  as  to  be  able  readily  to  come  to  their  assistance, 
the  knowledge  of  which  was  calculated  to  give  additional  confidence 
to  his  companions^  in  contemplation  of  law  he  was  aiding  and 
abetting.^ 

§  211  6.  Nor  is  it  necessary  that  the  principal  in  the  second  de- 
gree should  be  personally  capable  of  committing  the  of- 
to  execute  fcnce.'  Thus  a  person  incapable  of  rape  may  be  princi- 
SiSr  pal  in  the  second  degree  to  rape  f  an  unmarried  man  may 
be  principal  in  the  second  degree  to  bigamy  ;^  a  cripple 
decoying  into  a  trap  one  whom  he  could  not  even  strike,  may  be 
guilty  of  homicide ;  and  one  who  cannot  write,  but  supplies  know- 
ingly the  materials,  may  be  guilty  of  forgery.* 

§  211  c.  The  confederacy  must  be  real.  Thus  if  one  of  the  par- 
Co  fed  *^^  ^  *  proposed  burglary  enter  the  house,  not  in  order 
aey  must  to  Steal,  but  to  entrap  the  other  party,  the  latter,  who  has 
not  entered  the  house,  is  not  indictable  for  burglary,*  and 
as  has  been  just  seen,  mere  presence  at  the  commission  of  a  crime 
does  not  imply  complicity.^ 

§  211  c2.  Mere  sympathy,  also,  even  by  a  bystander,  does  not  by 
Mere  87m-  itself  constitute  confederacy.^  Hence  mere  consent  to  a 
lonfeder*.  crime,  when  no  aid  is  given,  and  no  encouragement  ren- 
^y-  dered,  does  not  amount  to  participation.*     It  is  otherwise 

in  respect  to  such  silent  assent  to  a  statement  of  another  to  a  third 
party  as  amounts  to  an  approval.^° 

*  Jerv.  Arch. 4;  Thompsons.  Com.,       ^  Supra,  {211. 

1  Mete.  (Ky.)  13,  1868;  States.  Doug-  «  In/ra,  H  227,  1402;  B.  v,  Taylor, 

lass,  34  La.  An.  523,  1882.  L.  R.  2  C.  C.  147, 1875;  13  Cox  C.  C. 

*  R.  V.  Potts,  R.  4&  R.  353,  1818 ;  681 ;  Com.  v.  Cooley,  6  Gray,  350, 
U.  S.  V.  Snyder,  4  McCr.  618,  1882;  1856;  Plummer  v.  Com.,  11  Bush,  76, 
U.  S.  V,  Bayer,  4  Dill.  407, 1876;  13  1876;  Clem  v.  State,  33  Ind.  41 8, 1870 ; 
Bank.  Reg.  403 ;  infra,  i  1340  a.  As  Connaughty  v  State,  1  Wis.  159, 1863 ; 
to  suicide,  see  infra,  J  216.  Guilford  v.  State,  24  Ga.  316,  1857 ; 

'  Audley's  Case,  3    How.  St.  Tr.  Martin  v.  State,  25  Ibid.  315, 1858 ; 

401.    See  as  to  an  infant  co-defendant,  State  v.  Cox,  65  Mo.  29, 1877 ;  People 

Law.  V,  Com.,  75  Va.  885,  1880.  v.  Leith,  52  Cal.  521,  1877.    As  to 

^  Boggus  V,  State,  34  Ga.  275,  1865.  sympathetic  spectators  at  prize  fights, 

Supra,  i  69.  see  infra,  JJ  372,  373,  1465  ft.     As  to 

*  Infra,  2  217.  sympathetic  neutrals,  infra,  {  1902. 

«  People  V.  Collins,  53  Cal.  185, 1878.  »  White  v.  People,  81  111.  883, 1876 ; 

That  a  detective  is  not  a  confederate,  Tullis  v.  State,  41  Tex.  598, 1874. 

see  supra,  J  149 ;  Price  v.  People,  109  "  Infra,  1 1170. 
HI.  109,  1883. 
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§  212.  We  have  already  seen  that  he  who  acts  through  an  irre- 
sponsible agent  is  liable  as  principal.^     It  follows^  there- 
fore,  that  a  person  so  acting  is  not  liable  as  principal  in  paF^jhTirre- 
the  second,  but  as  principal  in  the  first  degree.     Hence,  j^^^t-**^®' 
if  a  principal  in  a  transaction  be  not  liable  under  our  laws,  ment 
another  cannot  be  charged  merely  for  aiding  and  abetting  be  foraid- 
him  unless  such  abettor  do  acts  which  render  him  liable  as  a^tthi. 
principal.' 

§  213.  Any  participation  in  a  general  felonious  plftn,  provided 
such  participation  be  concerted,  and  there  be  constructive  presence, 
is  enough  to  make  a  man  principal  in  the  second  degree,  as  to  any 
crime  committed  in  execution  of  the  plan.'    Thus,  if  several  act  in 
concert  to  steal  a  man's  goods,  and  he  is  induced  by  fraud  CQ^fg^er. 
to  trust  one  of  them  in  the  presence  of  others  with  the  pos-  acy  ^ith 
session  of  the  goods,  and  then  another  of  the  party  entice  tiye  pres- 
the  owner  away  so  that  he  who  has  the  goods  may  carry  ^j^iJU^ 
them  off,  all  are  guilty  as  principals.*    So,  it  has  been  principal. 
raled,  that  to  aid  and  assist  a  person  to  the  jurors  unknown,  to 
obtain  money  by  ring-dropping,  makes  the  party  principal  in  the 
second  degree,  if  the  jury  find  that  the  prisoner  was  confederate 
with  the  person  unknown  to  obtain  the  money  by  means  of  this 
practice.^    And  so  confederates  watching  outside,  the  object  being 
to  effect  a  murder,  incur  the  same  guilt  as  the  confederate  by  whom 
the  blow  is  struck.* 

1  Supra,  i  207.    See,  also,  R.  v,  Ty-  »  R.  w.  Moyre,  1  Leach,  314 ;  R.  v. 

ler,  8  C.  &  P.  616,  1838.  Standley,  R.  &  R.  306,  1817 ;  R.  v. 

»  U.  S.  V.  Libby,  1  W.  &  M.  221,  Passey,  7  C.  &  P.  282,  1836 ;  R.  v. 

1846.    See  U.  S.  v.  Crane,  4  McLean,  Lockett,  Ibid.  300, 1836. 

317, 1860.  In  R.  v.  Jeffries,  3  Cox  C.  C.  86, 

' /»/ra,??  218, 1404;  Stephen's  Dig.  1849,  Cresswell,  J.,  after  conferring 

C.  L.  art  40,  (6th  ed);  Sissinghurst's  with  Patteson,  J.,  held  that  if  A.,  one 

Case,  1  Hale  P.  C.  462, 1672 ;  R.  v,  of  two  confederates,  unlock  the  door 

Manners,  7  C.  &  P.  801 »  1837 ;  Com.  of  a  room  in  which  a  larceny  is  to  be 

V.  Knapp,  9  Pick.  496, 1829 ;  McCar-  completed,  and  then  go  away,  and  B., 

ney  v.  People,  83  N.  Y.  408,  1881 ;  the  other  confederate,  comes  and  steals 

Trim  v.  Com.,  18  Gratt.  983,  1868;  the  goods,  the  former  is  not  a  prin- 

Breese  v.  State,  12  Ohio  St.  146, 1861 ;  cipal  in  the  theft.    This,  however,  is 

Green  v.  State,  13  Mo.  382, 1860 ;  Sel-  disapproved  in  State  t;.  Hamilton,  13 

vidge  V.  State,  30  Tex.  60,  1867 ;  Peo-  Nev.  385,  1878,  and,  supposing  that 

pie  V,  Brown,  69  Cal.  346, 1881.    See  the  aid  rendered  by  A.  promoted  the 

State  V,  Buchanan,  86  La.  An.  89, 1883.  execution  of  the  felony,  it  is  in  con- 

*  R.  V,  Standley,  R.  &  R.  306, 1818 ;  flict  with  the  cases  above  stated. 

R.  V,  Paasey,  7  C.  &  P.  282,  1836;  R.  •  Mitchell  v.  Com.,  33  Gratt.  846, 

V.  Lockett,  Ibid.  300, 1836.  1879.    Infra,  J  218. 
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§  214.  But  the  act,  in  order  thus  to  be  imputed  to  all  the  confed- 
erates, must  be  the  result  and  in  execution  of  the  confeder- 
muBtreBult  acy;^  and  if  the  crime  is  committed  by  a  confederate  as 
federawy.  collateral  to  an  escape  after  the  plot  is  exploded  f  as  when 
several  are  out  for  the  purpose  of  committing  a  felony,  and 
upon  an  alarm  run  different  ways,  and  one  of  them  maim  a  pursuer 
to  avoid  being  taken ;  the  others  are  not  to  be  considered  principals 
in  such  act.'  Persons,  also,  interfering  in  hot  blood  in  a  fight,  which 
was  started  by  the  immediate  parties  deliberately,  may  be  guilty  only 
of  manslaughter,  while  the  immediate  parties  are  guilty  of  murder.* 
And  when  H.  and  S.  broke  open  a  warehouse  and  stole  thereout 
thirteen  firkins  of  butter,  etc.,  which  they  carried  along  the  street 
thirty  yards,  and  then  called  the  prisoner,  who  was  apprised  of  the 
theft,  and  he  assisted  in  carrying  the  property  away ;  he  was  held 

*  See  infra,  \\  220, 397 ;  R.  v.  Hodg-  tion."  Campbell,  J.,  People  ».  Knapp, 
son,  1  Leach,  6,  1730 ;  Duffey's  Case,   26  Mich.  112, 1872. 

1  Lew.  194, 1830 ;  R.  v.  Cruse,  8  C.  &  An  interesting  question,  already  dis- 
P.  541,  1838;  B.  v.  Price,  8  Cox  cussed  in  some  of  its  relations  (see 
C.  C.  96;  R.  V.  Taylor,  L.  R.  2  C.  C.  supra,  J  187),  arises  where  one  con- 
147,  1876;  U.  S.  v,  Gibert,  2  Sumn.  federate  abandons  the  enterprise  be- 
19, 1837 ;  Com.  v,  Campbell,  7  Allen,  fore  the  homicide  is  committed.  Such 
541,  1863 ;  State  t;.  Lucas,  55  Iowa,  abandonment,  it  has  been  held,  is  no 
321, 1881 ;  People  v.  Knapp,  26  Mich,  defence  where  notice  of  it  is  not  given 
112,  1872;  People  v.  Woodward,  45  to  his  associates  before  the  blow  is 
Cal.  293, 1873 ;  Mercersmith  v.  State,  struck.  State  v,  Allen,  47  Conn.  421, 
8  Tex.  App.  211,  1880.    See  Breese  1879. 

V,  State,  12  Ohio  St.  146,  1861,  and  B.  is  indicted  for  inflicting  on  C.  an 
cases  cited  infra,  J{  218,  220 ;  supra,  injury  dangerous  to  life,  with  intent 

2  211  a.  to  murder.    A.  is  indicted  for  aiding 
'  B.  V.  Collison,  4  C.  &  P.  565, 1831 ;  and-abetting  B.    A.  must  be  shown  to 

R.  V,  Howell,  9  C.  &  P.  437,  1839 ;  have  known  that  it  was  B.'s  intent  to 
People  V.  Knapp,  26  Mich.  112,  1872.  murder  C,  and  it  is  not  enough  to 
"  There  can  be  no  criminal  respon-  show  that  A.  helped  B.  in  what  he 
sibility  for  anything  not  fairly  within  did.  Steph.  Digest  Crim.  Law,  art.  38, 
the  common  enterprise,  and  which  citing  R.  v.  Cruse,  8  C.  &  P.  546, 1838. 
might  be  expected  to  happen  if  occa-  '  R.  v.  White,  R.  &  R.  C.  C.  99, 
sion  should  arise  for  any  one  to  do  it.  1805 ;  R.  v.  Collison,  4  C.  &  P.  565, 
In  other  words,  the  principle  is  quite  1831 ;  R.  v.  Howell,  9  C.  &  P.  437, 
analogous  to  that  of  agency,  where  1839.  In  State  v.  Absence,  4  Port 
the  liability  is  measured  by  the  ex-  397, 1856,  the  maiming  was  part  of  an 
press  or  implied  authority.  And  the  attack  which  the  defendants  were  con- 
authorities  are  quite  clear  and  reason-  cemed  in  making ;  and  the  court  erred 
able,  which  deny  any  liability  for  acts  in  holding  that  the  mayhem  was  not 
done  in  escaping,  which  were  not  imputable  to  all  the  defendants, 
within  any  joint  purpose  or  combina-  *  State  v.  King,  2  Rice's  Dig.  (S.  C.) 

106.    See  infra,  ii  479,  4H. 
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not  a  principal^  the  felony  being  complete  before  he  interfered.* 
And  it  may  be,  therefore,  generally  declared  that  a  confederate  is 
not  responsible  for  a  crime  which  is  not  a  probable  and  natural 
result  of  the  confederacy,  unless  such  crime  was  committed  with  his 
assent.^ 

§  215.  In  the  case  of  murder  by  duelling,  in  strictness,  all  par- 
ties, as  will  be  more  fully  seen,  are  technically  principals.* 
And   all   persons  present  at  a  prize-fight,  having  gone  all  are 
thither  for  the  purpose  of  encouraging  the  prize-fighters,  P''*'*®*^*  *' 
are  principals  in  the  breach  of  the  peace/ 

§  216.  If  one  encourage  another  to  commit  suicide,  and  is  present 
aiding  him  while  he  does  so,  such  person  is  guilty  of  p^j^na 
murder  as  a  principal ;  and  if  two  encourage  each  other  to  abetting 
murder  themselves,  and  one  does  so,  the  other  being  pres-  principals 
ent,  but  the  latter  fail  in  an  attempt  upon  himself,  he  is  '"^  "'""^^'• 
principal  in  the  murder  of  the  first.*     Whether  the  influence  of  the 
defendant  was  the  exclusive  cause  of  the  suicide  is  immaterial.^ 
All  present  at  the  time  of  committing  the  offence  are  principals, 
although  only  one  acts,  if  they  are  confederates,  and  engaged  in  the 
common  design  of  which  the  offence  is  a  part.^     Where,  however, 
the  act  is  done  in  the  absence  of  the  party  who  incites  it,  the  latter 
has  been  held  in  England  not  to  be  amenable  to  indictment  as  a 

^  K.  V.  King,  B.  &  R.  C.  C.  332,  does   not  constitute    complicity,  see 

.1S18;  R.  V.  McMackin,  R.  &  R.  0.  State  v.  Cox,  65  Mo.  29,  1877;  Con- 

C.  333.  1818.    Supra,  ?  160.  naughty  v.  State,  1  Wis.  169,  1863; 

»  See  infra,  H  220,  397,  478;  R.  v.  People  v.  Leith,  62  Cal.  261,  1877. 

Murphy,  6  C.  &  P.  103,  1833 ;  R.  v.  Infra,  §J  1400, 1402;  supra,  J  211  (f. 

Ftanz,  2  F.  &  F.  680,  1860;  R.  v.  »  See  fully  in/ra,  J  614;  R.  v.  Young, 

Horeey,  3  Ibid.  287, 1862;  R.  v.  Skeet,  8  C.  &  P.  644,  1838. 

4  Ibid.  931, 1864 ;  R.  v.  Hawkins,  3  C.  &  *  R.  v.  Perkins,  4  C.  &  P.  637, 1 831 ; 

P.  392, 1828;  R.  v.  Tyler,  8  Ibid.  616,  R.  v.  Murphy,  6  C.  &  P.  103, 1833.   C/. 

1838;   R.  V,  Price,  8  Cox  C.  C.  96,  R.  v.  Coney,  cited  supra,  ?  212;  infra, 

1858 ;  U.  8.  v,  Jones,  3  Wash.  C.  C.  §|  373,  636. 

209, 1821;Com.t;.  Campbell,  7  Allen,  "^  See  more  fully  infra,  J  J  448  et 

541,  1863 ;  Watts  v.  State,  6  W.  Va.  seq. ;  R.  v.  Dyson,  R.  &  R.  C.  C.  623, 

532,  1872;  Manier  v.  State,  6  Baxt.  1819;  R.  v.  Russell,  1  Mood.  C.  C. 

695,1876;  Lamb  v.  People,  96  HI.  73,  356,  1832.;    R.    v.  Allison,    8  C.  & 

1880;  People  f.Knapp,  26  Mich.  112,  P.  418,  1838;  Blackburn  v.  State,  23 

1872;  State  «.  Stalcup,  1  Ired.30, 1840;  Ohio  St.  165,  1872;  State  v.  Ludwig, 

Miller  v.  State,  15  Tex.  App.  126, 1883 ;  70  Mo.  412,  1879. 

Harris  v.  State.  Ibid.  629,  1883.    See  •  Com.  v.  Bowen,  13  Mass.  366, 1816; 

R.  V.  CoUison,  4  C.  &  P.  665, 1831 ;  and  Whart.  Prec.  107. 

see  other  cases  cited  infra,  |  397.  ^  Green  v.  State,  13  Mo.  382,  1860. 

That  a  mere  sympathetic  cognizance  See  supra,  H  206-208. 
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principal^  because  he  was  not  present ;  nor  as  an  accessary  before 
the  fact  at  common  law^  because  the  principal  cannot  be  convicted  ;^ 
nor  as  guilty  of  a  substantive  felony  under  7  Greo.  III.  c.  64,  s.  9, 
because  that  statute  is  to  be  considered  as  extending  to  those  per- 
sons only  who,  before  the  statute,  were  liable  either  with  or  after 
the  principal,  and  not  to  make  those  liable  who  before  could  never 
have  been  tried.'  But  by  subsequent  statutes  the  English  law  in 
this  respect  is  materially  changed.'  That  an  attempt  to  commit 
suicide  may  be  indictable  at  common  law  is  elsewhere  seen.^ 

A  party  who  compels  another  to  take  poison,  so  as  to  produce 
death,  is  responsible  for  the  murder  as  principal  in  the  first  degree.^ 

§  217.  Where  one  assailant  strikes  a  blow  which  is  not  fatal,  and 

a  confederate  follows  it  up  with  a  fatal  blow,  both  are 

executing    principals  in  the  homicide.^     If  part  of  a  crime  also  be 

erime^Bep-  ^™°^i*^^  ^^  ^^®  place  and  part  in  another,  each  person 

arateiy  are  concerned  in  the  commission  of  either  part  is  liable  as 

principal.^    Hence  if  several  combine  to  forge  a  document, 

*  R.  V,  Fretwell,  9  Cox  C.  C.  162,  administering  of  poison.  Neither  de- 
1862;  L.  &  C.  161.  caption  nor  breach  of  confidence  is  a 

'  See  B.  V,  Leddington,  9  0.  &  P.  necessary  ingredient  in  the  act.    It 

79, 1839 ;  B.  v.  Russell,  1  Mood.  0.  0.  matters  not  whether  the  poison  be  put 

356,  1832.  into  the  hand  or  into  the  stomach  of 

'  See  in/ro,  JJ  448  et  seq.  the  party  whose  life  is  to  be  destroyed 

*  Supra,  i  175.  by  it"    Blackburn  v.  State,  28  Ohio 

*  Thus  in  a  case  tried  in  1872  in  St.  146, 1872. 

Ohio  (where  suicide  is  not  a  crime,  In  a  reserved  case  before  the  English 
there  being  in  that  State  no  common  judges,  the  evidence  showed  that  the 
law  crimes),  the  evidence  was  that  the  prisoner  procured  certain  drugs  and 
defendant,  Blackburn,  gave  to  the  de-  gave  them  to  his  wife,  with  intent 
ceased,  Mary  Jane  Lowell,  poison,  to  that  she  should  take  them  in  order  to 
be  taken  by  her ;  and  there  was  evi-  procure  abortion.  She  took  them  in 
dence  tending  to  show  that  the  de-  his  absence  and  died  from  their  effects, 
fendant,  by  threats  of  violence  or  On  an  indictment  against  him  for  man- 
otherwise,  forced  her  to  swallow  the  slaughter,  it  was  objected  that  he  was 
poison,  or  forced  it  down  her  throat,  only  an  accessary  before  the  fact,  and 
There  was  also  evidence  of  a  mutual  that  in  law  there  cannot  be  an  acces- 
agreement  between  the  parties  to  com-  sary  before  the  fact  to  manslaughter, 
mit  suicide.  The  defendant  was  con-  It  was  held  that  a  conviction  for  man- 
victed  of  murder  in  the  second  degree,  slaughter  was  proper.  B.  v.  Gaylor,  7 
under  the  Ohio  statute  making  killing  Cox  C.  C.  263 ;  Dears.  &  B.  0.  C.  288, 
by  administering  poison  murder.  This  1856 ;  People  v,  Weber,  5  W.  Coast  B. 
was  sustained  in  the  Supreme  Court.  (Cal.)  290,  1885. 
"To  force  poison  down  one's  throat,"  •  Tidwell  v.  State,  70  Ala.  33, 1881. 
said  Welch,  J.,  "  or  to  compel  him  by  ^  B.  v.  Kelly,  2  O.  &  K.  379, 1847. 
threats  of  violence  to  swallow  it,  is  an  See  B.  v,  Lockett,  7  C.  &  P.  300, 1836; 
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and  each  executes,  by  himself,  a  distinct  part  of  the  forgery,  and 
they  are  not  together  when  the  instrument  is  completed,  they  are 
nevertheless  all  guilty  as  principals.^  And  if  A.  counsel  B.  to  make 
the  paper,  C.  to  engrave  the  paper,  D.  to  fill  up  the  names  of  a 
forged  note,  and  they  do  so,  each  without  knowing  that  the  others 
are  employed  for  that  purpose,  B.,  C,  and  D.  may  be  indicted  for 
forgery,  and  A.  as  an  accessary  f  for  if  several  make  distinct  parts 
of  a  forged  instrument,  each  is  a  principal,  though  he  do  not  know 
by  whom  the  other  parts  are  executed,  and  though  it  is  finished  by 
one  alone  in  the  absence  of  the  others.^ 

§  218.  It  has  been  already  seen  that  actual  immediate  presence 
at  the  injury  is  not  necessary ;  (1)  when  the  defendant  acts  p^^gong 
through  an  irresponsible  agent  {e.  ^.,  through  a  lunatic  or  outside 
in&nt)  f  and  (2)  when  he  acts  through  a  material  agent,  watch  are 
such  as  poison,  which  does  not  require  the  presence  of  a  P""'^®'?*  "• 
guilty  director  to  make  it  effective.     Nor  is  it  necessary  that  the 
party  should  be  actually  present,  an  ear  or  eye-witness  of  the  trans- 
action, in  order  to  make  him  principal  in  the  second  degree ;  he  is, 
in  construction  of  law,  present  aiding  and  abetting,  if,  with  the  in- 
tention of  giving  assistance,  he  be  near  enough  to  afford  it  should 
the  occasion  arise.*    Thus,  if  he  be  outside  of  an  inclosure,  watch- 
ing, to  prevent  surprise,  or  for  the  purpose  of  keeping  guard,  while 
his  confederates  are  inside  committing  the  felony,  such  constructive 
presence  is  sufiScient  to  make  him  a  principal  in  the  second  degree.* 

R.  V.  Whittaker,  1  Den.  C.  C.  810,  R.  v.  Gogerly,  R.  &  R.  C.  C.  343, 

1848;  Hanna  v.  People,  86  111.  243,  1818;  R.  v.  Owen,  1  Mood.  C.  C.  96, 

1877.  1826;  R.  v,  Vanderstein,  10  Cox  C.  C. 

»  R.  V.  Bingley,  R.  &  R.  C.  C.  446;  177,  1865;  Com.  v,  Knapp,  9  Pick. 

R.  V.  Kelley,  Ibid.  421,  1820.  496,  1829;  Com.  v.  Lucas,  2  Allen, 

'  R.  V.  Dale,  1  Mood.  C.  C.   307,  170,  1861;  Ruloff  w.  People,  46  N.  Y. 

1833.  213,  1870;  Stephens  v.  State,  (Ohio) 

•  R.  V.  Kirkwood,  1  Mood.  C.  C.  18  Rep.  181,  1884;  State  v.  Hardin 
304,  1833.  See  R.  t;.  Kelly,  2  Cox  C.  2  Dev.  &  Bat.  407,  1837;  State  v 
C.  171, 1848.  Coleman,  6  Porter,  32,  1837 ;  State  v 

•  Even  when  person  committing  Town,  Wright's  Ohio  R.  75,  1831 
crime  is  a  guilty  agent,  the  procurer  Breese  %  State,  12  Ohio  St.  146 
ifl  a  principal  offender.  Smith  v.  1861;  Tate  v.  State,  6  Blackf.  110 
State,  21  Tex.  App.  107, 1886.  1842 ;  Doan  v.  State,  26  Ind.  495, 1866 

>  See  State  v.  Douglass,  34  La.  An.  State  v,  Squaires,  2  Nev.  226,  1865 
523,  1882.  Selvidge  v.  State,  30  Tex.  60,  1867 

•  Fost.  347,  350 ;  2  Hawk.  c.  29,  ss.  Truitt  v.  State,  8  Tex.  App.  148, 1880 
7,  8 ;  1  Rubs.  31 ;  1  Hale.  555 ;  R.  v.  Thomas  v.  State,  43  Ark.  149, 1884. 
Borthwick,  1  Doug.  207 ;  1  Leach,  66 ; 
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No  matter  how  wide  may  be  the  separation  of  the  confederates,  if 
they  are  all  engaged  in  a  common  plan  for  the  execution  of  a  felony, 
and  all  take  their  part  in  furtherance  of  the  common  design,  all  are 
liable  as  principals.^  Actual  presence  is  not  necessary  if  there  is 
direct  connection  between  the  actor  and  the  crime.  Turning  out  a 
wild  beast  with  intent  to  do  mischief,  so  that  thereupon  death  ensues, 
involves,  as  we  have  seen,  the  guilt  of  a  principal  f  and  the  same 
grade  of  guilt  is  imputable  to  him  who,  intending  to  kill,  sets  a 
spring-gun,  or  explosive  machine,'  no  matter  how  far  he  may  be 
from  the  place  where  the  hurt  is  inflicted.  Hence,  as  will  presently 
be  more  fully  seen,  a  confederate  who  aids  in  the  commission  of  a 
robbery  by  a  signal  on  a  distant  hill,  notifying  the  approach  of  the 
parties  to  be  attacked,  is  a  principal  in  the  robbery.*  A  person, 
however,  is  not  constructively  present  at  an  overt  act  of  treason, 
unless  he  be  aiding  and  abetting  at  the  fact,  or  ready  to  do  so, 
if  necessary.* 

§  219.  But  persons  not  actually  assisting  are  not  principals  at 

common  law.^     Thus,  where  Brighton  uttered  a  forged 

mu8t  be       note  at  Portsmouth,  the  plan  was  concerted  between  him 

enough  to    ^°^  *^^  Others,  to  whom  he  was  to  return,  when  he  passed 

give  assist-  the  note,  and  divide  the  proceeds.     The  three  had  before 

auoe.  ,  , 

been  concerned  in  uttering  another  forged  note;  but  at 
the  time  this  note  was  being  uttered  in  Portsmouth,  the  other  two 
stayed  at  Grosport.  The  jury  found  all  three  guilty,  but  on  a  case 
reserved,  the  judges  were  clear  that  as  the  other  two  were  not  pres- 
ent, nor  sufficiently  near  to  assist,  they  could  not  be  deemed  princi- 
pals, and  therefore,  they  were  recommended  for  a  pardon.^  Going 
toward  the  place  where  a  felony  is  to  be  committed,  in  order  to 

*  Supra,  ?J  209-213;  R.  v.  Standley,  *  United  States  v.  Burr,  4  Cranch, 
R.  &  R.  C.  C.  305,  1818.  492, 1808 ;  infra,  |  224. 

But  the  crime  must  be  the  result  of  "  Taylor  v.  State,  9  Tex.  App.  100, 

a  prearranged  plan.    Roney  v.  State,  1880.    One  within  150  yards  aiding 

76  Ga.  731, 1886 ;  Jordan  v.  State,  81  and  abetting  can  be  convicted  as  a 

Ala.  20,  1887;  Quinn  v.  State,  (Tex.)  principal.    State  v,  Chastain,  104  N. 

20  S.  W.  Rep.  1108,  1893;  State  v.  C.  900, 1890;  and  see  State  v.  Praeter, 

Whitson,  (N.  C.)  16  S.  E   Rep.  332,  26  S.  0.  198, 1887. 

1892 ;  White  v.  People,  139  111.  143,  ^  R.  v.  Soares,  Atkinson  &  Brigh- 

1891.  ton,  2  East  P.  C.  974,  1802;  R.  &  R. 

*  Post.  349;  1  Hale,  514.  0.  C.  25;  and  see  R.  v,  Stewart  and 
»  See«w;?ra,  JJ161, 166;  in/^a,J507.  others.  Ibid.  363,  1818;    R.  v.  Bad- 

*  State  V.  Hamilton,  13  Nev.  386,  cock  and  others.  Ibid.  249, 1817 ;  R.  v. 
1878,  cited  infra,  i  220 ;  see  Scales  v.  Manners,  7  C.  A  P.  801,  1837.  Infra, 
State,  7  Tex.  App.  361,  1880.  i  710. 
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assist  in  carrying  off  the  property,  and  assisting  accordingly  will 
not  make  a  man  a  principal,  if  he  were  at  such  a  distance  at  the 
time  of  the  felonious  taking  as  not  to  be  able  to  assist  in  it.^  And 
although  an  act  be  committed  in  pursuance  of  a  previous  concerted 
plan  between  the  parties,  those  who  are  not  present,  or  so  near  as  to 
be  able  to  afford  aid  and  assistance  at  the  time  when  the  offence  is 
committed,  are  not  principals  in  cases  where  the  felony  is  immedi- 
ately executed  by  responsible  agents,  but  are  accessaries  before  the 
fact.*  Presence,  however,  during  the  whole  of  the  transaction,  is 
not  necessary ;  for  as  we  have  already  seen,  if  several  combine  to 
forge  an  instrument,  and  each  execute  by  himself  a  distinct  part  of 
the  forgery,  and  they  are  not  together  when  the  instrument  is  com- 
pleted, they  are,  nevertheless,  all  guilty  as  principals.*  And  pres- 
ence is  not  to  be  determined  by  mere  contiguity  of  space.  A  man 
who,  on  a  mountain-top  at  a  distance  of  thirty  miles,  assists  a  high- 
way robber,  by  a  signal,  in  making  an  attack,  is  a  principal  in  the 
robbery.* 

§  220.  All   those  who   assemble  themselves  together,  with  an 
intent  to  commit  a  wrongful  act,  the  execution  whereof 
makes  probable  in  the  nature  of  things  a  crime  not  spe-  colXier- 
cifically  designed,  but  incidental  to  that  which  was  the  ^j^^^fji 
object  of  the  confederacy,  are  responsible  for  such  inci-  purpose 
dental  crime.*    Thus,  if  several  persons  come  armed  to  a  able  with 
house  with  intent  to  commit  an  affray  or  a  personal  out-  feiony?^^ 
rage  (such  affray  or  outrage  having  bloodshed  as  a  proba- 
ble incident),  and  a  homicide  ensues  while  the  assailants  are  en- 
gaged in  such  illegal  proceedings,  then  even  those  who  may  not 
actually  participate  in  any  overt  act  of  outrage  will  be  principals 
in  the  homicide.*      And  where  persons  combine  to  stand  by  one 

»  R,  V,  Kelly,  R.  &  R.  421,  1820.  &  P.  437, 1837  ;    R.  v.  McNaughton, 

»  R,  V.  Scares,  R.&  R.  26, 1802;  R.  14  Cox  C.  C.  576,  1879;  Brennan  v. 

V.  Davis,  Ibid.  113, 1810  ;  R.  v,  Elsee,  People,  15  111.  611,  1863;  Carrington 

Ibid.  142,  1813;  R.  v,  Badcock,  Ibid,  v.  People,  6  Parker  C.  R.  336,  1860; 

249,  1817;  R.  v.  Manners,  7  C.  &  P.  State  v.  Johnson,  7  Oreg.  210, 1879; 

801, 1837.  Peden  v.  State,  61  Miss.   268,   1876 ; 

»  R.  V.  Bingley,  R.  &  R.  446,  1820.  Allen  v.  State,  12  Lea,  424, 1883;  W.S. 

See  2  East  P.  C.  768.    See  mpra,  i  217.  v.  Boyd,  46  Fed.  Rep.  851, 1890 ;  Carr 

*  State  V.  Hamilton,  13  Nev.  386,  v.  State,  43  Ark.  99, 1884.  /n/ra,§  1636. 

1878.    Infra,  i  280.    As  giving  a  still  •  Dalt.    J.    c.    161 ;    1   Hale,  489 ; 

larger  meaning  to  *'  abet,"  see  State  v.  Hawk.  b.  2,  c.  29,  s.  8 ;   Simmons  v. 

Stanley,  48  Iowa,  221,  1878.  State,  61   Miss.  244,  1876;  Peden  v, 

»  Supra,  i  214;   Fost  361,  362;  2  State,  61   Miss.   268,   1876;  State  v. 

Hawk.  c.  29,  s.  9 ;  R.  v.  Howell,  9  C.  Barrett,  40  Minn.  17, 1889. 
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another  in  a  breach  of  the  peace,  with  a  general  resolution  to  resist 
to  the  death  all  opposers,  and  in  the  execution  of  their  design  a 
murder  is  committed,  all  of  the  company  are  equally  principals  in 
the  murder,  though  at  the  time  of  the  fact  some  of  them  were  at 
such  a  distance  as  to  be  out  of  view.*  So  where  a  number  of  per- 
sons combine  to  seize  with  force  and  violence  a  vessel,  and  run  away 
with  her,  and,  if  necessary,  to  kill  any  person  who  should  oppose 
them  in  the  design,  and  murder  ensues,  all  concerned  are  principals 
in  such  murder.'  Hence  it  is  not  necessary  that  the  crime  should 
be  part  of  the  original  design  ;  it  is  enough  if  it  be  one  of  the  inci- 
dental probable  consequences  of  the  execution  of  that  design,  and 
should  appear  at  the  moment  to  one  of  the  participants  to  be  expe- 
dient for  the  common  purpose.^  Thus  where  A.  and  B.  go  out  for 
the  purpose  of  robbing  C,  and  A.,  in  pursuance  of  the  plan,  and  in 
furtherance  of  the  robbery,  kills  C,  B.  is  guilty  of  the  murder.*  In 
such  cases  of  confederacy  all  are  responsible  for  the  acts  of  each, 
if  done  in  pursuance  of,  or  as  incidental  to,  the  common  design.' 
Where,  however,  a  homicide  is  committed  collaterally  by  one  or 
more  of  a  body  unlawfully  associated,  from  causes  having  no  con- 
nection with  the  common  object,  the  responsibility  for  sfich  homi- 
cide attaches  exclusively  to  its  actual  perpetrators.*   When,  also,  the 

*  R.  V.  Howell,  9  C.  &  P.  437,  1837 ;  *  R.  v.  Jackson,  7  Cox  C.  C.  367, 
Ck)m.  V,  Hare,  4  Penn.  L.  J.  267 ;  2  1866,  and  cases  cited  infra,  {  229. 
Clark,  467,  1844 ;  Ruloff  v.  People,  46  »  R.  v.  Murphy,  6  C.  &  P.  103, 1833 ; 
N.  Y.  213.  1871 ;  Williams  v.  People,  R.  v.  Tyler,  8  C.  &  P.  616,  1838 ;  U. 
64  111.  422,  1870;  Miller  v.  State,  26  S.  v.  Ross,  1  Gallis.  624,  1814;  U. 
Wis.  384,  1870;  Miller  v.  State,  16  S.  v.  Gibert,  2  Sumn.  19,  1837;  Com. 
Tex.  App.  126,  1883.  See,  however,  v.  Daly,  4  Penn.  Law  Journal,  166 ; 
qualification  stated  by  Bigelow,  C.  J.,  2  Clark,  361,  1844;  Com.  v,  Neills,  2 
Com  v.  Campbell,  7  Allen,  641,  1863.  Brews.   663,  1868 ;   Brennan  v.  Peo- 

*  U.  S.  V.  Ross,  1  Gallis.  624,  1814.  pie,  16  111.  511, 1853 ;  People  v.  Knapp, 
See  Brennan  v.  People,  15  111.  611,  26  Mich.  112,  1872;  Moody  r.  State,  6 
1853.  Coldw.  299,  1869;  Thompson  v.  State, 

'  See  cases  cited  infra;  and  see  R.  25  Ala.  41,  1854;  State  v,  Blackman, 

V.Tyler,  8  C.  &  P.  616,  1858;  R.  v.  35  La.  An.  483, 1883 ;  see  «w/)ra,  JJ  110, 

Bernard,  1  F.  &  F.  240,  1858 ;  R.  v.  120 ;  Martin  v.  State,  90  Ala.  602,  1891. 

Cooper,  1  Cox  C.  C.  266,  1846 ;  Fergu-  •  Ibid. ;  supra,  |§  160,  214 ;  infra,  i 

son  v.  State,  32  Ga. 658, 1861;  Beets  t'.  397,    and    cases    there   cited;    R  v. 

State,  Meigs,  106,  1838 ;  mpra,  i  220 ;  Murphy,  6  C.  &  P.  103,  1833 ;  R.  u. 

infra,  397.    And  when  the  crime  was  Collison,  4  C.  &  P.  566,  1831 ;  R.  t;. 

carried  out  in  a  way  different  from  Skeet,  4  F.  &  F.  931 ;  Lamb  v.  People, 

that  suggested,  the  instigator  is  never-  96  111.  73,  1880 ;  People  v.  Knapp,  26 

thelesB  guilty.    Griffith  v.  State,  90  Mich.  112,  1872.    See  R.  v,  McPhane, 

Ala.  583,  1891.  C.  &.  M.  212,  1841. 
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offence  is  only  manslaughter  in  the  person  striking  the  blow,  it  is 
only  manslaughter  in  those  engaged  with  him  with  the  like  temper 
and  purpose;^  though  if  there  be  malice  proved  as  to  any  one  party, 
he  may  be  separately  found  guilty  of  murder.*  It  must  also  be  re- 
membered that  a  rioter  is  not  responsible,  on  an  indictment  for 
murder,  for  a  death  accidentally  caused  by  officers  engaged  in  sup- 
pressing the  riot  f  nor,  in  an  affray,  are  the  original  parties  respon- 
sible for  a  death  caused  by  strangers  wantonly  and  adversely  break- 
ing in.^  How  far  abandonment  relieves  from  responsibility  has 
been  elsewhere  noticed.* 

§  221.  The  distinction  between  principals  in  the  first  and  second 
degree,  it  has  been  said,  is  a  distinction  without  a  differ-  ^.  ^.     . 
ence ;  and^  therefore,  it  need  not  be  made  in  indictments.^  between 
Such  is  only  the  case,  however,  where  the  punishment  is  ^^%uly 
the   same   for  both  degrees.^    But  where,  by  particular  ^g^'^^uu. 
statute,  the  punishment  is  different,  then  principals  in  the  ishment 
second  degree  must  be  indicted  specially,  as  aiders  and 
abettors.®   Where  no  such  statute  exists,  in  an  indictment  for  murder, 

*  R.  V.  Murphy,  6  C.  &  P.  103, 1833.   U.  S.  v,  Wilson,  Bald.  78, 1830;  State 
'  R.  V.  Caton,  12  Ck)x  C.  C.  624,  t;.  Dyer,  69  Me.  308,  1871;  State  v. 

1873.    In  this  case  there  was  an  agree-  Center,  35  Vt.  378,   1862;  State  v. 

ment  to  fight  with  fists.    One  of  the  McGregor,  41  N.  H.  407,  1870 ;  Com. 

party  took  a  deadly  weapon  with  him  v.  Chapman,  11  Cash.  422, 1853;  Com. 

and  used  it  without  his  associate's  v.  Fortune,  105  Mass.  592,  1870;  State 

knowledge.      It  was    held    that  the  v.  Hill,  72  N.  C.  345,  1876 ;  State  v. 

latter  was  not  guilty  of  murder.    This  P'enkins,  14  Rich.  (S.  C.)  215,  1867; 

may  be  conceded,  supposing  that  the  State  v.  Anthony,  1  McCord,  285, 1821 ; 

object  of  the  agreement  was  simply  State  v.  Fley,  2  Brev.  338,  1815 ;  State 

fighting  with  fists.    But  if  the  weapon  v.  Green,  4  Strob.  128, 1848 ;  Hately  v. 

was  one  likely  to  be  carried  and  used  State,  16  Ga.  346, 1854 ;  Hill  v.  State, 

in  such  a  confliqt,  he  ought  to  have  28  Ga.  604,  1859;  Williams  v.  State, 

been  held  guilty  of  manslaughter.  69  Ga.  11,  1881 ;  State  v.  Davis,  29 

»  Com.  V.  Campbell,  7  Allen,  541,  Mo.  391,  1859;  State  v.  Hessian,  68 

1863.  Iowa,  68,   1882;   Dennis  v.  State,  5 

*  R.  V.  Murphy,  6  C.  &  P.   103,  Pike,  230,  1843 ;  People  v.  Ah  Fat,  48 
1833.  See  more  folly  supra,  J  214,  and  Cal.  61,  1874;  Clay  v.  State,  40  Tex 
infra,  }  397.  67,  1874 ;  State  v.  Kirk,  10  Greg.  505, 

That  the  parties  on  both  sides  of  a  1881.    See  infra,  J  522 ;  Washington 

riot  are  responsible  for  the  homicide  v.  State,  68  Ga.  570, 1881. 

of  a  stranger  shot  in  the  collision,  see  ^  2  Hawk.  c.  25,  s.  64 ;  Mackally's 

Com.  V.  Hare,  4  Penn.  Law  Journ.  Case,  9  Co.  67  b ;  Fost.  345. 

257 ;  2  Clark,  467,  1844.  «  1  East  P.  C.  348,  350 ;  R.  v.  Home, 

»  Supra,  ii  187,  214;  infra,  i  228.  1  Leach,  473.    See  Rasnick's  Case,  2 

*  R.  V,  O'Brien,  1  Den.  C.  C.  9,  Va.  Cas.  356,1818;  Hoffman  v.  Com., 
1844 ;  R.  V,  Rogers,  2  Mood.  C.  C.  85,  6  Randolph,  685,  1828 ;  Warden  v. 
1836 ;  R  V.  Crisham,  C.  &  M.  187, 1841 ;  State,  24  Ohio  St.  143, 1873. 
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if  several  be  charged  as  principals,  one  as  principal  perpetrator,  and 
the  others  as  aiding  and  abetting,  it  is  not  material  which  of  them 
be  charged  as  principals  in  the  first  degree,  as  having  given  the 
mortal  blow ;  for  the  mortal  injury  given  by  any  one  of  those  pres- 
ent is,  in  contemplation  of  law,  the  injury  of  each  and  every  of 
them.*  An  exception  to  the  rule  just  stated,  however,  may  be  found 
in  rape,  in  which  assistants,  though  present,  can  be  charged  only  as 
principals  in  the  second  degree.* 

§  222.  If  the  actual  perpetrator  of  a  murder  should  escape  by 
flight,  or  die,  those  present,  abetting  the  commission  of 
of  princi-  the  Crime,  may  be  indicted  as  principals ;  and  though  the 
irst^degree  indictment  should  state  the  mortal  injury  was  committed 
not  a  con-  by  y m  ^^q  is  absent  or  dead,  yet  if  it  be  substantially 
cedent  to  alleged  that  those  who  were  indicted  were  present  at  the 
principal  perpetration  of  the  crime,  and  did  kill  and  murder  the 
m  second  deceased  by  the  mortal  injury  so  done  by  the  actual  perpe- 
trator, it  shall  be  sufficient.^  So  the  party  chained  as 
principal  in  the  second  degree  may  be  convicted,  though  the  party 
charged  as  principal  in  the  first  degree  is  acquitted.^  And  on  an 
indictment  for  murder,  the  court  may,  in  their  discretion,  try  the 
principal  in  the  second  degree  before  the  principal  in  the  first 
degree.* 

§  223.  At  common  law,  in  misdemeanors,  there  are  no  accessaries, 

all  concerned,  whether  instigators  or  perpetrators,  being 

mewiore^     principals,  subject  to  be  indicted  as  such,*     Thus,  the 

*i\»^?   ,     master  who  knowingly  permits  his  servant,  while  under 

principals.       ^  ...  . 

his  control,  to  retail  liquor,  in  a  house  belonging  to  the 

'  Infra,  \  622 ;  Whart.  Cr.  Ev.  J  146 ;  2  Marsh.  466 ;  Archibald's  C.  P. 

102;  Fost.  661;    1  East  P.  C.  360;  6;  Brown  v.  State,  28  Ga.  216, 1869; 

R.  V,  Gutch,  M.  &  M.  433 ;  R.  v.  State  r.  Ross,  29  Mo.  32, 1869. 

Borthwick,   1    Doug.    207 ;    State  v.  »  Boyd  «.  State,  17  Ga.  194, 1866. 

Mairs,  1  Cox  R.  453,  1846;  State  v.  •  3  Inst.  21,  438;  1  Hale,  233,  613; 

O'Neal,    1    Houst.    C.  C.  68,  1863;  Dalt.  J.  c.  161;  Fost.  341 ;  12  Co.  812; 

McCarty  v.  State,  26  Miss.  299,  1864;  Co.  Lit.  67;  Hawk.  b.  2,  c.  29,  s.  1 ;  4 

State  V,   Fley,   2   Brev.   338,   1816;  Bla.  Com.  34;  Cro.  C.  C.  49;  R.  «. 

State  v.  Putnam,  18  S.  C.  176, 1881.  Greenwood,  9  Eng.  Law  &  Eq.  536 ; 

•  Infra,  \  663  a.  2  Den.  C.  C.  463, 1860 ;  R.  v.  Williams, 
'  State  V,  Fley,  2  Rice's  Digest,  (S.  C.  &  M.  269, 1841 ;  R.  v.  Dyson,  R.  & 

C.)  104 ;  2  Brev.  338,  1816.  R.  623,   1820 ;   U.   S.   v.   Morrow,  4 

*  R.  V.  Taylor,  1  Leach,  360 ;  Ben-  Wash.  C.  C.  733, 1827 ;  U.  S.  v.  Mills,  7 
son  V.  Offley,  2  Shaw,  270;  3  Mod.  Pet.l38,1833;U.S.t;.Hartwell,301iff. 
121;  R.  V.  Wallis,  Salk.  334;  R.  v.  221,1869;  U.S. «. Harries 2  Bond,  311, 
Towle,  R.  &  R.  314,  1818 ;  3  Price,  1869 ;  U.  S.  v.  Snyder,  3  McCr.  377, 
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master,  is  himself  principal  in  the  offenoe  of  keeping  a  tippling- 
honse,  and  liable  to  the  penalty.^  If  A.  counsel  and  encourage  B. 
to  set  fire  to  a  malt-house,  and  B.  attempt  to  set  it  on  fire,  both  may 
be  jointly  indicted  as  principals  in  the  misdemeanor  of  attempting 
to  set  the  malt-house  on  fire,  although  A.  was  not  present  at  the 
time  of  the  attempt.'  A  man  who,  though  at  a  distance,  is  con- 
cerned in  the  furnishing  of  lottery  tickets  to  another,  to  be  sold  in 
a  place  where  their  sale  is  prohibited,  is  guilty  as  principal  in  such 
sale.^  In  jurisdictions,  also,  where  petit  larceny  is  regarded  either 
as  a  misdemeanor  or  as  a  minor  felony  subjected  to  a  light  penalty, 
all  parties  concerned  in  it  are  principals.*  An  exception,  however, 
to  the  rule,  that  in  misdemeanors  all  parties  concerned  are  princi- 
pals, is  taken  in  liquor  cases,  where  it  is  held  that  a  vendee  is  not 
indictable  under  the  statutes  f  and,  generally,  accessaries  to  police 
offences  are  not  indictable.'  In  negligences,  also,  there  can  be  no 
accessaries,  since  accessaryship  is  conditioned  on  joint  intent. 

§  224.  The  old  text-writers  above  cited  unite  in  holding  that  in 
treason,  also,  there  are  no  accessaries.^    Under  the  Consti- 
tution  of  the  United  States,  however,  it  has  been  argued  to  treaaon 
that  the  reason  of  the  common  law  doctrine  that  in  treason  f^^"*™^^ 
all  are  principals,  fails,  and  therefore  that  a  person  coun- 
selling or  advising  treason  against  the  United  States  is  an  accessary 
before  the  fact,^  though  it  is  hard  to  conceive,  in  an  executed  treason, 

1882 ;    14   Fed.  Bep.  564 ;    State  v.  ^  Com.  v.  Major,  6  Dana,  298, 1838  ; 

Nowell,  60  N.  H.  199,  1880 ;  Com.  r.  infra,  \\  247, 1508 ;  »ttpra,  {  135. 

McComber,  3  Mass.  254,  1807 ;  Com.  «  R.  v,  Clayton,  1  C.  &  K  128, 1848. 

V  Nichols,  10  Mete.  259,  1845;  Low-  '  Com.  v.  Gillespie,  7  S.  &  R.  469, 

enstein  v.  People,  54  Barb.  299, 1868 ;  1822. 

Uhl  V,  Com.,  5  Gratt.  706, 1849 ;  Strat-  *  Lasington's  Case,  Cro.  Eliz.  750 ; 

ton  V,  State,  45  Ind.  468, 1876;  Ste-  Ward  v.  State,  3  Hill,  (N.  Y.)  395, 

vens  V.  People,    67   111.  587,  1873;  1842;    6  Hill,    (N.  Y.)    144,    1843; 

Corlin  ».  State,  4  Yerg.  143,  1833 ;  Shay  v.  People,  22  N.  Y.  317,  1860 ; 

Com.  V.  Major,  6  Dana,  293,  1838;  State  v.  Goode,  1  Hawks,  463,  1822; 

Com. V.Burns, 4  J.  J. Marsh.  182, 1829;  State  t;.  Hart,  7  Mo.  321,  1840.     In 

State  V.  Goode,  1  Hawks,  463, 1822 ;  North  Carolina  the  rule  is  extended 

State   V,  Bardon,  1    Devereux,  518,  to  all  thefts.    State  v.  Gaston,  73  N. 

1828;  State  v.  Cheek,  13  Ired.  114,  C.  93, 1875. 

1853 ;  Schmidt  v.  State,  14  Mo.  137,  *  Infra,  \  1529. 

1851 ;  Williams  ».  State,  12  Sm.  AM.  •See  mpra,  \  23  a. 

587, 1848 ;  Whitney  v.  Turner,  1  Scam.  ^  See  1  Hale  P.  C.  233,  613 ;  3  Inst. 

253,  1836;  Sanders  v.  State,  18  Ark.  138;  though  see  2  Hale  P.  C.  223. 

198, 1857 ;  Kinnebrew  r.  State,  80  Ga.  «  U.  S.  v.  Burr,  4  Cranch,  472,  501, 

232,  1887;  Com.  v.  Dale,  144  Mass.  1808;  though  see  U.  S.  v.  Hanway,  2 

363,  1887 ;  St.  Johnsbury  v.  Thomp-  Wall.  Jr.  139, 1851 ;  charge  on  treason, 

son,  59  Vt  300, 1887.  Ibid.  134. 
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of  an  acoessaryship  before  the  fact,  that  is  not  in  itself  a  substantive 
act  of  treason.  The  principle,  on  the  other  hand,  is  said  by  an 
elementary  writer  of  much  learning  to  be  in  force  in  the  several 
States;  and  he  consequently  argues  that,  in  treason  against  the 
Stat^  of  Virginia,  accessaries  do  not  exist.*  But  where  the  Consti- 
tution provides,  as  does  the  Constitution  of  the  United  States,  that 
treason  shall  consist  (yrdy  in  levying  war  against  the  State,  or  adher- 
ing to  its  enemies,  accessaryship  after  the  fact,  which  contains  neither 
the  element  of  levying  war  nor  that  of  adhering  to  a  public  enemy, 
which  is  construed  to  mean  exclusively  a  foreign  power,  cannot  be 
claimed  to  constitute  treason.' 

III.    ACCESSARIES  BEFORE  THE   FACT.' 

§  225.  An  accessary  before  the  fact  is  one  who,  though  absent  at 
Command-  ^^  commission  of  the  felony,  procures,  counsels,  or  com- 
ing and  mands  another  to  commit  said  felony  subsequently  per- 
lingoon-  pctuated  in  consequence  of  such  procuring,  counsel,  or 
aooewiry-  command.*  To  constitute  such  an  accessary,  it  is  neces- 
Bhip  before  gary  that  he  should  have  been  absent  at  the  time  when 

the  fact. 

the  felony  was  committed ;  if  he  was  either  actually  or 
constructively  present,  he  is,  as  has  been  seen,  principal.  The  ac- 
cessary is  liable  for  all  that  ensiles  as  incident  to  the  execution  of 
the  unlawful  act  commanded ;  as,  for  instance,  if  A.  command  B. 
to  beat  C.  so  as  to  inflict  grievous  bodily  harm,  and  he  beat  C.  so 
that  C.  dies,  A.  is  accessary  to  the  murder,  if  the  offence  be  murder 
in!B.'    So  if  A.  command  B.  to  burn  the  house  of  C,  and  in  doing 

^  Davis   Crim.  Law,  88.    Ir\fraj  {  limate,  knowing  that  B.  tneanB  to  use 

1812.  it  to  procure  her  own  abortion,  but 

'  See  ir^ra,  3  1793.  being  unwilling  that  she  should  take 

'  For  indictments  under  this  head  the  poison,  and  giving  it  to  her  be- 

see  Whart.  Free,  Tit  Accessary.  cause  she  threatened  to  kill  herself  if 

*  1  Hale,  615.  The  meaning  of  the  he  did  not.  B.  does  so  use  it,  and 
word  "command"  will  be  more  fully  dies.  Even  if  B.  is  guilty  of  murder- 
considered  in  note  to  J  226.  See  State  ing  herself,  A.  is  not  an  accessary 
V.  Mann,  1  Hayw.  (N.  C.)  4, 1814;  Ex  before  the  fact  to  such  murder.  Steph. 
parU  WUloughby,  14  Nev.  461, 1879.  Crim.  Dig.  (5th  ed.)  art.  40.  citing  R. 
The  question  as  to  the  place  where  v,  Fretwell,  L.  &  C.  161, 1862 ;  compare 
the  accessary  is  liable,  is  discussed  R.  v.  Cooper,  5  C.  &  P.  535, 1833 ;  R. 
infra,  il  248,  278,  279.  See  State  v.  v,  Gordon,  1  Leach,  515 ;  1  East  P.  C. 
Ayers,  8  Baxt.  96, 1874 ;  Blain  r.  State,  352. 

24  Tex.  App.  626,  1888 ;   Dorsey  v.      *  4  Bl.  Com.  37 ;  1  Hale,  617 ;  Sage 

Com.,  (Ky.)  17  S.  W.  Rep.  183, 1891.  v.  State,  127  Ind.  15,  1890;  but  one 

A.  supplies  B.  with  corrosive  sub-  cannot  be  convicted  as  an  accessary 
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SO  the  house  of  D.  is  also  burnt,  A.  is  accessary  to  the  burning  of 
D.'s  house.^  And  if  the  offence  commanded  be  effected,  although 
by  different  means  from  those  commcmded,  as,  for  instance,  if  J.  W. 
hire  J.  S.  to  poison  A.,  and  instead  of  poisoning  him  he  shoot  him, 
J.  W.  is,  nevertheless,  liable  as  accessary.^ 

As  we  have  already  seen,  the  common  law  has  recently  been 
changed  in  several  States  so  as  to  treat  accessaries  before  the  fact 
as  principals.*  In  many  jurisdictions,  however,  the  offences  con- 
tinue distinct,  so  that  acquittal  as  a  principal  does  not  bar  a  prose- 
cution as  accessary.^ 

where  there  is  no  evidence  that  the  is  determined  by  another.  But,  illog- 
principal  committed  the  crime  charged,  ical  as  it  may  be,  we  punish  both. 
Armstrong  v.  State,  28  Tex.  App.  526,  Each,  we  say,  is  responsible  for  the 
1890.  act,  and  by  no  other  view  could  public 

*  Ibid. ;  Fost.  870.  justice  be  subserved.    Unless  the  per- 
'  Ibid.  369  J  State  v,  Tazwell,  cited  petrator  is  responsible,  there  is  no  law 

infra,  {  226.  by  which  injuries  can  be  redressed ; 

'  Supra,  2  205.    Watson  v.  State,  21  unless  the  instigator  is  responsible, 

Tex.  App.  598, 1886 ;  People  v.  Bozelle,  there  is  no  law  by  which  right  can  be 

78  Cal.  84, 1889 ;  Territory  v.  Guthrie,  vindicated.     In  other  words,  if  the 

2  Idaho,  898, 1888 ;  Atterberry  v.  State,  perpetrator  is  not  made  responsible, 

(Ark.)  20  S.  W.  411,  1892;  Spies  v,  there  can  be  no  retribution  for  wrong 

People,  122  111.  1,  1887.  acts ;  if  the  instigator  is  not  made  re- 

*  See  Whart.  Or.  PI.  &  Pr.  J  458 ;  sponsible,  there  can  be  no  retribution 
Com.  V,  Pettes,  126  Mass.  242, 1879 ;  for  wrong  agents.  In  the  one  case 
State  V.  Buzzell,  58  N.  H.  257, 1878.  there  would  be  no  responsibility  for 

The  complication  in  the  law  of  conduct,  in  the  other  there  would  be 
accessaryship  is  in  some  sense  attrib-  no  responsibility  for  impulse.  We 
utable  to  the  circumstance  that  it  therefore  punish  the  instigator  as  if 
involves  one  of  the  most  difficult  he  were  free  while  the  perpetrator 
metaphysical  problems.  If  the  will  is  was  coerced,  while  we  punish  the  per- 
free,  how  can  we  punish  the  instigator  petrator  as  if  he  were  free  and  the 
of  a  crime  as  equally  guilty  with  the  instigator  did  not  exist.  Nor  is  this 
perpetrator?  The  latter,  it  is  assumed,  strange,  for  the  same  solution  is  ac- 
acted  with  perfect  freedom ;  we  may  cepted  by  us  in  all  other  lines  of  moral 
therefore  punish  the  instigator  for  giv-  judgment.  We  condemn  the  tempted, 
ing  bad  counsel,  aa  we  would  punish  when  he  yields  on  the  ground  that  he 
the  publishers  of  bad  books,  but  we  yields  voluntarily;  we  condemn  the 
cannot  charge  him  with  doing  an  act  tempter  on  the  ground  that  he  caused 
at  whose  commission  he  was  not  pres-  the  yielding.  Sir  W.  Hamilton  treats 
ent,  which  he  had  no  power  to  order,  this  as  one  of  the  illustrations  of  the 
but  whose  performance  is  imputable  practical  harmony  between  necessity 
to  the  free  and  independent  will  of  and  free  will.  If  we  reject  determin- 
another  person.  On  the  other  hand,  ism,  there  is  no  law  by  which  man  can 
if  the  will  is  necessitated,  we  certainly  be  ruled ;  if  we  reject  free  agency, 
cannot  punish  the  agent  whose  action  there  is  no  man  to  be  ruled  by  the 
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of  an  aocessaryship  before  the  fact,  that  is  not  in  itself  a  substantive 
act  of  treason.  The  principle^  on  the  other  hand,  is  said  by  an 
elementary  writer  of  much  learning  to  be  in  force  in  the  several 
States;  and  he  consequently  argues  that,  in  treason  against  the 
Stat^  of  Virginia,  accessaries  do  not  exist.^  But  where  the  Consti- 
tution provides,  as  does  the  Constitution  of  the  United  States,  that 
treason  shall  consist  cmly  in  levying  war  against  the  State,  or  adher- 
ing to  its  enemies,  aocessaryship  after  the  fact,  which  contains  neither 
the  element  of  levying  war  nor  that  of  adhering  to  a  public  enemy, 
which  is  construed  to  mean  exclusively  a  foreign  power,  cannot  be 
claimed  to  constitute  treason.' 

in.   ACCESSARIES   BEFORE  THE   PACT.* 

§  226.  An  accessary  before  the  fact  is  one  who,  though  absent  at 
the  commission  of  the  felony,  procures,  counsels,  or  com- 
ing and  mands  another  to  commit  said  felony  subsequently  per- 
lingoon-  petuated  in  consequence  of  such  procuring,  counsel,  or 
Jjjj^^  command.^  To  constitute  such  an  accessary,  it  is  neces- 
Bhip  before  garv  that  he  should  have  been  absent  at  the  time  when 

the  fact. 

the  felony  was  committed ;  if  he  was  either  actually  or 
constructively  present,  he  is,  as  has  been  seen,  principal.  The  ac- 
cessary is  liable  for  all  that  ensiles  as  incident  to  the  execution  of 
the  unlawful  act  commanded ;  as,  for  instance,  if  A.  command  B. 
to  beat  C.  so  as  to  inflict  grievous  bodily  harm,  and  he  beat  C.  so 
that  C.  dies,  A.  is  accessary  to  the  murder,  if  the  offence  be  murder 
in!B.^    So  if  A.  command  B.  to  burn  the  house  of  C,  and  in  doing 

^  DaviB   Crim.  Law,  38.    Infra,  3  limate,  knowing  that  B.  means  to  use 

1812.  it  to  procure  her  own  abortion,  but 

'  See  in/ray  2  1798.  being  unwilling  that  she  should  take 

'  For  indictments  under  this  head  the  poison,  and  giving  it  to  her  be- 

see  Whart.  Free,  Tit.  Accessary.  cause  she  threatened  to  kill  herself  if 

^  1  Hale,  615.  The  meaning  of  the  he  did  not.  B.  does  so  use  it,  and 
word  "command"  will  be  more  fully  dies.  Even  if  B.  is  guilty  of  murder- 
considered  in  note  to  i  226.  See  State  ing  herself,  A.  is  not  an  accessary 
V,  Mann,  1  Hayw.  (N.  C.)  4, 1814;  Ex  before  the  fact  to  such  murder.  Steph. 
parte  WUloughby,  14  Nev.  461,  1879.  Crim.  Dig.  (5th  ed.)  art.  40,  citing  R. 
The  question  as  to  the  place  where  v.  Fretwell,  L.  &  C.  161, 1862 ;  compare 
the  accessary  is  liable,  is  discussed  R.  v.  Cooper,  6  C.  &  P.  535, 1833 ;  R. 
infra,  §J  248,  278,  279.  See  State  v.  v.  Gordon,  1  Leach,  515 ;  1  East  P.  C. 
Ayers,  8  Baxt.  96, 1874 ;  Blain  v.  State,  352. 

24  Tex.  App.  626,  1888 ;   Dorsey  v.       *  4  Bl.  Com.  37 ;  1  Hale,  617 ;  Sage 

Com.,  (Ky.)  17  S.  W.  Rep.  183, 1891.  v.  State,  127  Ind.  15,  1890;  but  one 

A.  supplies  B.  with  corrosive  sub-  cannot  be  convicted  as  an  accessary 
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SO  the  house  of  D.  is  also  burnt,  A.  is  accessary  to  the  burning  of 
D.^s  house.^  And  if  the  offence  commanded  be  effected,  although 
by  different  means  from  those  commanded,  as,  for  instance,  if  J.  W. 
hire  J.  S.  to  poison  A.,  and  instead  of  poisoning  him  he  shoot  him, 
J.  W.  is,  nevertheless,  liable  as  accessary.^ 

As  we  have  already  seen,  the  common  law  has  recently  been 
changed  in  several  States  so  as  to  treat  accessaries  before  the  fact 
as  principals.'  In  many  jurisdictions,  however,  the  offences  con- 
tinue distinct,  so  that  acquittal  as  a  principal  does  not  bar  a  prose- 
cution as  accessary.^ 

where  there  is  no  evidence  that  the  is  determined  by  another.    But,  illog- 

principal  committed  the  crime  charged,  ical  as  it  may  be,  we  punish  both. 

Armstrong  v.  State,  28  Tex.  App.  526,  Each,  we  say,  is  responsible  for  the 

1890.  act,  and  by  no  other  view  could  public 

*  Ibid. ;  Fost.  370.  justice  be  subserved.    Unless  the  per- 
'  Ibid.  369 ;  State  v.  Tazwell,  cited  petrator  is  responsible,  there  is  no  law 

infra,  i  226.  by  which  injuries  can  be  redressed ; 

'  Supra,  i  205.    Watson  v.  State,  21  unless  the  instigator  is  responsible, 

Tex.  App.  598, 1886 ;  People  v,  Bozelle,  there  is  no  law  by  which  right  can  be 

78  Cal.  84, 1889 ;  Territory  v.  Guthrie,  vindicated.     In  other  words,  if  the 

2  Idaho,  398, 1888 ;  Atterberry  v.  State,  perpetrator  is  not  made  responsible, 

(Ark.)  20  S.  W.  411,  1892;  Spies  v.  there  can  be  no  retribution  for  wrong 

People,  122  111.  1,  1887.  acts ;  if  the  instigator  is  not  made  re- 

*  See  Whart.  Cr.  PL  &  Pr.  {  458 ;  sponsible,  there  can  be  no  retribution 
Com.  V.  Pettes,  126  Mass.  242, 1879;  for  wrong  agents.  In  the  one  case 
State  V.  Buzzell,  58  N.  H.  257, 1878.  there  would  be  no  responsibility  for 

The  complication  in  the  law  of  conduct,  in  the  other  there  would  be 
accessaryship  is  in  some  sense  attrib-  no  responsibility  for  impulse.  We 
utable  to  the  circumstance  that  it  therefore  punish  the  instigator  as  if 
involves  one  of  the  most  difficult  he  were  free  while  the  perpetrator 
metaphysical  problems.  If  the  will  is  was  coerced,  while  we  punish  the  per- 
free,  how  can  we  punish  the  instigator  petrator  as  if  he  were  free  and  the 
of  a  crime  as  equally  guilty  with  the  instigator  did  not  exist.  Nor  is  this 
perpetrator?  The  latter,  it  is  assumed,  strange,  for  the  same  solution  is  ac- 
acted  with  perfect  freedom ;  we  may  cepted  by  us  in  all  other  lines  of  moral 
therefore  punish  the  instigator  for  giv-  judgment.  We  condemn  the  tempted, 
ing  bad  counsel,  as  we  would  punish  when  he  yields  on  the  ground  that  he 
the  publishers  of  bad  books,  but  we  yields  voluntarily;  we  condemn  the 
cannot  charge  him  with  doing  an  act  tempter  on  the  ground  that  he  caused 
at  whose  commission  he  was  not  pres-  the  yielding.  Sir  W.  Hamilton  treats 
ent,  which  he  had  no  power  to  order,  this  as  one  of  the  illustrations  of  the 
but  whose  performance  is  imputable  practical  harmony  between  necessity 
to  the  free  and  independent  will  of  and  free  will.  If  we  reject  determin- 
another  person.  On  the  other  hand,  ism,  there  is  no  law  by  which  man  can 
if  the  will  is  necessitated,  we  certainly  be  ruled;  if  we  reject  free  agency, 
cannot  punish  the  agent  whose  action  there  is  no  man  to  be  ruled  by  the 
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§  225  a.  As  has  been  elsewhere  noticed/  cases  frequently  occur 
in  which  two  or  more  instigators  cooperate  in  procuring 
inrtigators  ^^^  ^^  more  agents  to  act  in  the  perpetration  of  a  crime. 
ooEQbined  ^^^^  cases  may  be  classified  as  follows  :*  (1)  The  instiga* 
tors  may  act  concurrently  with  the  perpetrator.  In  such 
case  the  ordinary  law  of  conspiracy  applies.  The  parties  must  be 
intentional  participants  in  a  common  unlawful  design.  It  is  not 
enough  that  they  are  casual,  incidental  cooperators.  To  charge  a 
party  with  an  intentional  co5peration,  he  must  know  that  the  others 
are  working  with  him  for  the  same  criminal  purpose,  and  he  must 
contribute  something  to  the  common  effort.  If  this  is  not  done,  he 
cannot  be  regarded  as  an  instigator,  or  accessary  before  the  fact.  (2) 
Instigation  may  not  be  concurrent,  but  successive  .In  other  words, 
A.  may  instigate  B.  to  instigate  C  In  such  case^  supposing  the 
causal  relation  be  established,  and  C.  is  really  induced  to  act  by  A., 
through  B.'s  agency,  A.  is  as  much  responsible  as  if  he  induced  C. 
to  act  by  letter. 

When  procurement  is  by  an  intermediate  agent,  the  accessary 
leaving  it  to  such  agent  to  find  a  perpetrator,  it  is  not  necessary 
that  the  accessary  should  be  cognizant  of  the  name  of  the  perpe- 
trator.* 

§  226.  The  procurement  need  not  be  tactual,  it  being  sufficient  if 
one  or  more  persons  become  the  medium  through  whom 
causal  oon-  the  work  is  done.^  It  makes  no  matter  how  long  a  time 
nee  ion.  ^^  ^^^  great  a  space  intervenes  between  the  advice  and 
the  consummation,^  provided  that  there  is  an  immediate  causal  con- 
nection between  the  instigation  and  the  act.^     In  cases,  however, 

law.    And  in  our  doctrine  as  to  prin-  *  9  Cent.  L.  J.  205. 

cipal  and  accessary,  we  treat  the  prin-  '  See  Holtz.  Strafr.  ii.  377. 

cipal  both  as  free  and  as  coerced ;  as  '  McDaniePs  Case,  Fost  121 ;  Com. 

free  when  we  prosecute  him  individu-  v.  Glover,  111  Mass.  395,  1873. 

ally,  as  coerced  when  we  prosecute  his  *  B.  v.  Cooper,  6  C.  &  P.  535, 1833 ; 

instigator.     The  topic,  in  this  con-  R.  v,  Williams,  1  Den.  C.  C.  39, 1844. 

nection,  has  been  discussed  by  Volk-  *  Fost.  125;  R.  v,  Somerset,  19  St. 

mann,    Grundriss    der    Psychologic,  Tr.  804 ;  R.  v.  Cooper,  5  C.  &  P.  535, 

1856,  pp.  374,  397 ;    Wahlberg,  das  1833.    Supra,  i  225  a. 

Princip  der  Individualisierung  in  der  •  See  infra,  §  280. 

Strafrechtspflege ;  and  by  Drobisch,  ^  R.  v.  Sharpe,  3  Cox  C.  C.  288, 

in  die  moralische  Statistik  und  die  1849;  R.  v.  Blackburn,  6  Cox  C.  C. 

menschliche   Willensfreiheit,    p.  28.  333, 1854;  Com.  v.  Glover,  111  Mass. 

See  Geyer  in  Holzendorff's  Strafr.  ii.  395, 1873;  Oliver  v.  Com.,  77  Va.  590, 

340,  who  takes  the  necessitarian  side  1880. 

of  the  controversy.  In   Saunder's    Case,   Plowd.    475, 
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where  the  instigation  consists  in  the  furnishing  aid,  it  is  not  neces- 
sary that  the  specific  materials  or  machinery  contributed  by  the 

1576 ;  1  Hale  P.  O.  431,  as  condensed  highway  robbers  have  said  that  they 

by  Sir  James  F.  Stephen  (Steph.  Dig.  were  led  into  crime  by  reading  Jack 

art.  42,  5th  ed.):    ^'A.  advises  B.  to  Sheppard;  but  the  author  of  Jack 

murder  C.  (B.'s  wife)  by  poison.    B.  Sheppard  was  not  an  accessary  before 

gives  C.  a  poisoned  apple,  which  C.  the  fact  to  the  robberies  to  which  he 

gives  to  D.  (B/s  child)     B.  permits  thus  added  an  impulse.    Under  the 

D.  to  eat  the  apple,  which  it  does,  head  of  "  counsel "  may  be  included 

and  dies  of  it.    A.  is  not  accessory  to  advice  and  instruction  as  to  the  modes 

the  murder  of  D."    **This  decision,"  of  committing  particular  crimes,  e,  g,, 

adds  Sir  James  F.  Stephen,  "is  of  pocket-picking.     Oeneral  instruction, 

higher  authority  than  Foster's  dicta,  it  is  true,  could  not  be  "  counselling  " 

and  marks  the  limit  to  which  they  in  the  sense  before  us;  though  it  is 

extend,  if  it  does  not  throw  doubt  otherwise  with  special  instructions  as 

apon  them."    The  proper  solution  in  to  the  management  of  a  particular 

such  case  is  that  A.  is  indictable  for  case.    Persuading  and  tempting  to  a 

an  attempt  to  kill  C. ;  but  that  there  particular  crime  fall  under  this  head. 

is  no  causal  connection  between  his  The  modes  in  which   this    kind  of 

act  and  the  killing  of  D.,  see  Whart.  counselling  may  be  manifested  are 

on  Neg.  21  90,  91 ;  supra,  H  160, 161.  numerous.    The  counsel  need  not  be 

Modes  of  Instigation, — "  Procure  "  is  exclusively  in  words.    It  may  consist, 

the  first  term  used  in  the  ordinary  at  least  in  part  {e.  g,,  Faust  and  Me- 

definition  of  our  old   accessaryship  phistopheles),  in    the   exhibition  of 

before  the  fact.    The  most  obvious  some  object  of  desire.    It  is  possible, 

mode  of  procuring  is  by  hiring.    The  also,  to  conceive  of  cases  in  which 

instigator  takes  the  agent  into  his  ser-  there  is  no  immediate  communication 

vice,  and  engages  him  for  a  reward  between  the  seducer  and  the  seduced. 

to  commit  the  proposed  crime.    The  Third  persons  may  be  used  as  inno- 

'*  procuring,"  however,  must  be  be/ore  center  compulsory  go-betweens.  Infra, 

the  act.    It  has  been  much  discussed  {  231. 

whether  promising  a  reward  to  a  per-       •*  Ck)mmand  "  is  a  term  borrowed 

son  already  resolved  on  the  act  con-  from  the  Boman  mandaium,  which  is 

stitntes  an  instigation.    But  the  better  frequently  used  in  this   connection, 

opinion  is  that  it  does  in  cases  where  Viewing  the  term  nakedly,  it  describes 

the  perpetrator  is  strengthened  in  his  few  cases  of  accessaryship.    Men  are 

purpose  by  the  reward.  rarely  to  be  found  who  would  commit 

"  Counselling,"  to  come  up  to  the  a  crime  because  "  commanded  "  to  by 

definition,  must   be   special.     Mere  another,  unless  they  are  under  special 

general  counsel,  for  instance,  that  all  obligations   to   such  other.    Among 

property  should  be  regarded  as  held  such  obligations  we  may  primarily 

in  common,  will  not  constitute  the  notice  that  of  wife  to  husband,  which 

party  offering  it  accessary  before  the  the  law  recognizes  in  some  cases  as  a 

feet  to  a  larceny;  "firee-love"  publi-  defence  to  the  wife  when  on  trial, 

cations    will     not    constitute    their  Next  to  this  may  be  enumerated  the 

authors  technical  parties  to   sexual  obligation  of  child  to  parent,  of  ser- 

offences  which  these  publications  may  vant   to    master,  or  subordinate   to 

have   stimulated.     Several    youthfiil  superior.    These  obligations    do  not 
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accessary  should  have  been  used  by  the  principal.*  Nor  does  it 
matter  whether  the  instigator  counselled  the  perpetrator  directly  or 
through  an  intermediate  agent. 

§  227.  Counselling  is  said  in  the  old  book  to  be  either  direct  or 
Silent  ac-     i^^^i^^ct ;  direct  consisting  in  express  counsels^  indirect  in 
^[uieaoenoe  the  intimation  of  approval  or  desire.'    But  concealment 
counsel-      of  the  knowledge  that  a  felony  is  about  to  be  committed 
^^^'  does  not  constitute  such  acoessaryship,'  nor  does  mere 

momentary  acquiescence  in  the  proposed  felonious  plan.*  But  any 
specific  contribution  of  advice,  afterward  acted  on,  constitutes  the 
offence.     It  is  necessary,  as  has  been  seen,  that  the  solicitation  be 

constitute  a  legal  excuse  unless  the  of  facts  which  operate  as  a  motiye  to 
perpetrator  acts  under  compulsion —  B.  for  the  murder  of  C.  It  would  be 
vis  compulsiva — or  unless  the  com-  an  abuse  of  language  to  say  that  A. 
mand  generates  in  him  an  error  of  had  killed  C,  though  no  doubt  he  has 
fact  which  induces  him  to  regard  the  been  the  remote  cause  of  C/s  death, 
act  as  innocent.  Military  command,  ...  In  Othello's  case,  for  instance,  I 
also,  may  be  an  excuse  to  the  sub-  am  inclined  to  think  that  lago  could 
altern,  when  he  acts  bona  fide  under  not  have  been  conyicted  as  accessary 
the  command,  and  not  in  satisfaction  before  the  &ct  to  Desdemona's  mur- 
of  any  special  private  malice  of  his  der,  but  for  the  single  remark :  '  Do 
own.  SuprUj  J  94.  A  police  oflScer  is  it  not  with  poison,  strangle  her  in  her 
in  the  same  way  protected,  provided  bed.' "  3  Steph.  Hist.  Crim.  Law,  8. 
he  acts  within  the  range  of  his  office,  ^  State  v.  Tazwell,  30  La.  An,  Pt. 
and  executes  what  he  believes  to  be  11.  884,  1878. 
an  official  duty  for  a  public  end.  It  '1  Hale,  616. 
is  otherwise  when  he  knowingly  exe-  '  Noftsinger  v.  State,  7  Tex.  App. 
cutes  a  command  issued  for  extortion-  801, 1880 ;  Rucker  v.  State,  Ibid.  549, 
ate  or  other  unlawful  purposes.  A  1880 ;  Alford  v.  State,  (Tex.)  20  S.  W. 
command  need  not  be  in  words.  It  Bep.  553, 1892. 
may  be  in  signs.  See  Holtzen.  Strafr.  *  1  Hale,  616 ;  2  Hawk.  c.  29,  s.  23 ; 
ii.  353.  siipraj  J  211  a. 

"Advising  "  may  be  by  a  process  B.  and  C.  agree  to  fight  a  prize  fight 
of  deception,  by  a  misrepresentation  for  a  sum  of  money ;  A.,  knowing 
of  facts.  A.  contrives  to  induce  B.  their  intention,  acts  as  stakeholder, 
to  believe  he  -  has  received  an  in-  B.  and  C.  fight,  and  C.  is  killed.  A. 
jury  from  C,  which  it  is  B.'s  duty  to  is  not  present  at  the  fight,  and  has  no 
avenge  by  taking  O.'s  life.  Sup-  concern  with  it  except  being  stake- 
posing  A.  to  act  in  this  way  with  the  holder.  Even  if  in  such  a  case  there 
malicious  purpose  of  killing  C.  by  the  can  be  an  accessary  before  the  fact,  A. 
agency  of  B  ,  and  to  then  specifically  is  not  accessary  before  the  fact  to  the 
advise  the  killing  of  C,  A.  is  guilty  manslaughter  of  C.  Steph.  Dig.  art. 
at  common  law  as  accessary  before  40  (5th  ed.),  citing  B.  v.  Taylor,  L. 
the  fact,  or,  under  our  recent  statutes,  R.  2  C.  C.  147,  1875.  See  other  cases 
as  principal.    9  Cent.  L.  J.  204.  on  prize  fights,  cited  infra,  {  372. 

"  Suppose,  for  instance,  A.  tells  B. 
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made  either  directly  or  indirectly,  to  the  person  committing  the  act.^ 
Snt  knowingly  to  invite  a  person  to  a  place  so  that  he  may  be  there 
murdered  constitutes,  when  he  is  murdered  accordingly,  the  offence.^ 
Aocessaryship  cannot  be  based  on  negligence.'  That  sympathy  does 
not  constitute  cooperation  has  been  already  seen.^ 

§  228.  If  the  advice  of  the  accessary  be  countermanded  before  it 
operates  in  any  way,  he  is  relieved  from  responsibility  f 
and  if  an  instigator,  when  withdrawing,  not  merely  ex-  manded 
presses  his  disapproval  of  the  crime,  but  takes  all  the  5oe8*not 
measures  in  his  power  to  prevent  its  consummation,  and  constitute 

,  ^  ,  onenoe. 

such  measures  fail  because  of  casrus^  or  some  new  inter- 
mediate impulse,  then  his  criminality  ceases.  But  it  does  not  cease 
simply  because,  after  starting  the  ball,  he  changes  his  mind,  and 
tries,  when  too  late,  to  stop  it.  To  emancipate  him  from  the  con- 
sequences,  not  only  must  he  have  acted  in  time,  and  done  every- 
thing practicable  to  prevent  the  consummation,  but  the  consumma- 
tion, if  it  takes  place,  must  be  imputable  to  some  independent  cause. 
On  the  other  hand,  it  is  plain  that  when  the  instigator  changes  his 
mind,  after  having  gone  as  far  as  an  attempt,  and  abandons  a  further 
prosecution  of  the  design,  he  is  indictable  for  the  attempt.     It  has 

^  R.  V.  Blackburn,  6  Cox  C.  C.  833,  considered  word  (as  was  alleged  by 
1854.  Queen  Elizabeth  to  have  been  the 

'  E.  V.  Manning,  2  C.  &  K.  887,  case  with  her  order  for  the  execution 
1849.  of  Queen  Mary),  and  a  chain  of  cool 

'  Supra,  2  129.  and  deliberate  directions.    But  these 

When  the  question  of  punishment  distinctions  do  not  go  merely  to  the 
comes  up,  it  is  not  imimportant  to  in-  question  of  degree  of  punishment. 
quire  to  what  extent  the  perpetrator  The  amount  of  potency  with  which 
was  overborne  by  the  superior  will  of  the  instigation  was  applied  has  much 
the  instigator,  and  how  far  the  latter  to  do  with  determining  whether  there 
is  to  be  considered  as  the  exclusive  was  really  a  causal  relation  between 
contriver  of  the  crime.  As  has  been  the  instigation  and  the  criminal  act. 
well  said,  when  a  bandit  whose  trade  The  former  may  have  been  merely  a 
is  assassination,  offers  himself  for  this  strong  expression  of  enmity,  or  a 
purpose  to  a  rich  grandee,  the  case  strong  opinion  as  to  the  right  to  do  a 
is  very  different  from  that  of  an  un-  particular  thing,  without  any  inten- 
sophisticated  and  comparatively  in-  tion  that  the  criminal  act  should  re- 
nocent  agent  who  is  led  by  the  suit  from  the  expression.  If  so,  the 
protracted  and  subtle  wiles  of  a  criminal  act  is  not  imputable  to  the 
Mephistopheles  into  a  path  of  guilt  alleged  instigator.  Cent.  L.  J.  1879, 
he  never  would  otherwise  have  ap-  p.  184. 
proached.  Geyer,  in  Holtz.  Straf.  ii.  *  Supra,  J  211  d 
863.  A  distinction,  also,  is  to  be  *  Supra,  {  187 ;  1  Hale,  618. 
made  between  a  single  hasty  and  ill- 
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been  argued  that  if  the  frustration  of  the  attempt  is  due  to  his  in- 
terposition, consequent  upon  his  repentance,  he  is  relieved  from  all 
prosecution.  But  it  is  hard  to  see  how  his  repentance,  subsequent 
to  the  attempt,  can  cancel  his  responsibility  for  the  guilt  of  the 
attempt ;  though  it  would  be  otherwise  if  he  intervened  prior  to 
the  attempt.^ 

§  229.  While  an  accessary  before  the  fact  (or  instigator)  is  respon- 

Accessary  ®^^^^  ^^^  ^^^  crimes  incidental  to  the  criminal  misconduct 
not  liable    he  counsels,*  or    which  are  among:  its  probable  conse- 

forcollat-  ...  .  ,,  ,       f 

erai  quences,  it  is  otherwise  as  to  collateral  crimes  not  among 

cnmee.       ^^^j^  incidental  and  probable  consequences.* 

^  Cent.   L.  J.  1879,   p.  203.    For  is  liable  for  all  such  acts  when  done 

iiirtber  views,  see  supra,  i  1 87.  in  the  discharge  of  the  agency  or  ser- 

•  See  supra,  J  120 ;  Steph.  Dig.  art.  vice,  though  these  acts  were  expressly 
42  (6th  ed.) ;  R.  v,  Gaylor,  7  Cox  C.  forbidden  by  the  principal  or  master. 
C.  253, 1856.  This  rule  holds  good  on  the  criminal 

Thus,  where  A.  instigates  B.  to  rob  side  of  the  law,  so  far  as  concerns  in- 
C,  and  B.  murders  C.  in  carrying  out  dictments  for  negligence.  Bat  it  can- 
the  robbery,  A.  is  accessary  hefore  not  he  extended  to  indictments  for 
the  fact  to  the  murder.  State  v.  malicious  acts.  A.  counsels  B.  to  corn- 
Davis,  87  N.  C.  514,  1882.  See,  to  mit  a  specific  crime.  B.,  in  commit- 
same  effect,  Stephens  v.  State,  Sup.  ting  this  crime,  maliciously  commits 
Ct.  Ohio,  1884,  citing  U.  S.  v.  Ross,  1  another  collateral  crime,  not  within 
Gall.  624,  1814;  Stepp  v.  State,  11  the  scope  of  A. 's  counsel,  and,  it  may 
Ind.  62,  1858 ;  People  v,  Vasques,  49  be,  forbidden  by  A.  A.  cannot,  at 
Cal.  550, 1875 :  supra,  J  213.  common  law,  be  convicted  of  doing 

•  Supra,  i  214 ;  People  v.  Knapp,  26  intentionally  and  maliciously  this  col- 
Mich.  112,  1872 ;  Lucas  v.  State,  55  lateral  act,  which  he  never  intended, 
Iowa,  221, 1881 ;  Watts  v.  State,  5  W.  and  which  he  had  even  forbidden.  Of 
Va.  532,  1867.  See  Foster,  370 ;  1  negligence  in  putting  these  powers  in 
Hale,  687 ;  3  Inst.  51 ;  Stephens  t^.  his  agent's  hands,  or  of  negligence  as 
State,  (Ohio)  18  Rep.  1881,  1884.  incidental  to  the  working  of  the  illegal 

The  question  in  the  text  is  consid-  instrumentality  he  put  in  motion,  he 

ered  by  me  in  the  Central  Law  Jour-  may  be  convicted,  but  not  of  design- 

nal  for  1879,  where  the  views  of  the  ing  something  he  did  not  design.    Of 

later  German  authorities  are  given,  negligence  he  may  be  certainly  con- 

From  this  I  condense  the  following :  victed,  if  the  crime,  though  unforeseen 

Suppose  the  perpetrator,  undertak-  by  him,  is  incidental  to  one  procured 

ing  to  execute  the  purpose  of  the  in-  by  him :  as  when  he  sends  a  servant 

stigator,  commits  acts,  while  perform-  out  to  steal  property  in  the  night,  and 

ing  his  mandate,  in  excess  of  such  pur-  tlie  servant,  in  striking  a  match,  sets 

pose.    Is  the  instigator  responsible  for  fire  to  the  house, 
the  excess  ?  Quantitative  variations  in  the  mode 

If  we  relied  solely  on  the  analo-  of  executing  a  crime  are  not  to  be 

gies  from  the  civil  side  of  the  law,  we  viewed  as  excesses  in  the  sense  above 

would  say  that  the  principal  or  master  stated.    A  homicide,  for  instance,  is 
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§  230.  The  question  of  the  relative  guilt  of  the  accessary  before 
the  fact  and  the  instigator  has  been  elsewhere  discussed.^  Relative 
It  is  argued  on  the  one  side  that  instigation^  from  the  gu»Jt  o^ 
nature  of  things^  involves  more  design,  premeditation,  and  prin- 
coolness,  and  intelligence  than  does  perpetratiop.  The  ^^^' 
instigator  bears  to  the  perpetrator  the  relation  of  the  seducer  to  the 
seduced.  The  instigator  would  have  perpetrated  the  crime  anyhow ; 
the  perpetrator  would  not  have  perpetrated  it  without  the  instiga- 
tion. To  this  it  is  answered  that  instigation  does  not  necessarily 
involve  premeditation,  but  that  premeditation  is  necessarily  involved 
in  perpetration.'  Instigation  may  consist  in  the  expression  of  a 
momentary  petulant  desire,  as  was  the  case  with  Henry  II.,  when 
saying  he  wished  he  was  rid  of  Becket,  or  of  advice  which  the 
adviser  himself  never  expected  to  have  embodied  in  action.  Perpe- 
tration, on  the  other  hand,  when  in  obedience  to  a  plan  previously 
entertained,  involves  not  merely  premeditation,  but  action  as  a 
realization  of  this  premeditation.  Not  only  is  the  criminal  design 
harbored,  but  it  is  unflinchingly  matured  and  executed.  Nor  is  the 
relation  of  instigator  and  perpetrator  always  that  of  seducer  and 
seduced.  The  relation  may  be  that  of  confederate  with  confederate. 
£ach  enters  into  the  partnership  of  crime ;  and  the  chief  difference 
between  the  two  is  that  the  instigator  is  not  present  at  the  act 
which  the  perpetrator  commits.  The  perpetrator  may  be  as  much 
the  seducer  of  the  instigator,  as  the  instigator  of  the  perpetrator. 

imputable  to  the  instigator,  though  As  is  seen  aboye,  the  accessary  be- 
ezecuted  with  a  cruelty  in  excess  of  fore  the  fact  .is  not  liable  for  any 
that  commanded.  So  if  A.  directs  B.  malicious  excursions  made,  outside  of 
to  inflict  on  C.  an  injury  whose  prob-  the  range  of  the  employment,  by  the 
able  consequences  will  be  death,  A.,  perpetrator.  It  should  be  remem- 
as  we  have  seen,  is  as  chargeable,  if  bered,  however,  that  the  instigator 
death  ensues,  as  is  B.,  with  the  homi-  may  often  use  ambiguous  terms:  ''Gret 
cide.  Supra,  i  21^  As  to  minor  crimes,  me  this  thing  anyhow;"  or,  "Bring 
instigation  to  commit  a  greater  crime  me  this  man  alive  or  dead."  If  so, 
incloses  instigation  to  commit  a  lesser  the  instigator  is  chargeable  with  any 
crime.  If  A.,  for  instance,  counsels  misconstructions  the  ambiguity  may 
B.  to  commit  highway  robbery,  which  produce.  It  is  in  this  sense  that 
results  in  larceny,  A.  is  accessary  be-  James  II.  and  Louis  XIV.  are  charge- 
fore  the  fact  to  the  larceny.  But  it  able  with  instigation  in  the  attempted 
is  otherwise  as  to  minor  offences  not  assassinations  of  William  III. 
included  in  the  major.  Thus  coun-  *  See  Cent.  L.  J.  for  1879,  p.  183  ; 
selling  to  commit  larceny  would  not  Ibid,  for  1885,  p.  6. 
involve  accessaryship  to  the  offence  of  '  See  Oliver  v.  Com.,  77  Va.  690, 
cheating  by  cards,  though  part  of  the  1880 ;  Cook  v.  State,  14  Tex,  App.  96, 
same  transaction.  1883. 
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Henry's  barons^  in  taunting  him  with  Becket's  insults,  and  offering 
themselves  as  the  avengers  of  those  insults,  may  have  been  the 
tempters  who  led  Henry  to  utter  the  fatal  wish,  and  thus  have  been 
the  original  planners  as  well  as  the  final  perpetrators  of  the  crime 
to  which  he  gave  a  hasty  intermediate  assent.  Instigation,  there- 
fore, does  not  necessarily  involve  origination.*  The  accessary 
before  the  fact  may  be  really  the  agent  of  the  principal.  To  this  it 
is  rejoined  that  what  we  have  to  do  with  is  instigation  in  its  logical 
sense,  as  the  origination  of  a  crime  to  be  effected  through  another ; 
and  that  this  involves  a  double  criminality,  that  of  the  instigator 
himself  and  that  of  the  perpetrator;  that  the  instigator  is  in  this 
respect  a  free  agent,  bringing  into  effect  an  act  doubly  criminal  as 
infringing  the  rights  of  the  object  of  the  crime,  and  as  steeping  in 
guilt  its  agent.  At  common  law,  the  assumption  is  that  the  guilt 
of  the  perpetrator  (principal)  is  imputable  to  the  instigator  (aoces- 
sary  before  the  fact),  and  hence  the  conviction  of  the  latter  is  to 
depend  on  the  conviction  of  the  former,  as  a  condition  precedent, 
and  must  be  of  the  same  grade  of  offence.  Where  under  recent 
legislation,  however,  the  instigator  (accessary  before  the  &et)  is 
treated  as  principal,  there  principal  and  accessary  before  the  fact 
(or  instigator  and  perpetrator)  may,  as  we  will  presently  see  more 
fully,  be  convicted  of  different  grades.* 

§  231.  The  assistance  must  be  rendered  knowingly.  It  is  not 
Assistance  ^^^essar)',  indeed,  that  the  principal  should  know  all  the 
must  be  conditions  of  the  help  rendered  to  him,  but  it  is  necessary 
knowingly  for  the  accessary  to  know  the  guilty  purpose  he  contributes 
^  ^  ^*  to  help.  The  chief  of  a  plot,  for  instance,  is  not  bound  to 
know  a  co5perator  in  order  to  implicate  the  latter  as  accessary ;  but 
the  cooperator  cannot  be  couA^cted  unless  he  is  shown  to  have  been 
acquainted  with  the  character  of  the  plot.* 

§  231  a.  A  detective  entering  apparently  into  a  criminal  con- 

spiracy  already  formed  for  the  purpose  of  exploding  it  is 

not  aoces-    not  an  accessary  before  the  fact.*    For  it  should  be  remem- 

'*"*^'         bered  that  while  detectives,  when  acting  as  decoys,  may 

1  R  V,  Tuckwell,  C.  &  M.  216, 1842 ;  1877 ;  Price  v.  People,  109  111.  109, 

Keithler  v.  State.  10  Sm.  &  M.  192,  1883.     See   Whart.  Cr.  Ev.  §  440 ; 

1848.  State  v,  Brownlee,'  84  Iowa,  473, 1892 ; 

'  Infra,  H  232,  236.  People  v,  Mollins,  10  N.  Y.  Sup.  130, 

»  Supra,  i  129,  1888;  State  v.  Baden,  37  Minn.  212, 

*  Supra,  i  149,  where  the  cases  are  1887 ;  but  see  People  v.  Bollanger,  71 

given.    Campbell  v.  Com.,  84  Pa.  187,  Cal.  17, 1886. 
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apparently  provoke  the  crime,  the  essential  element  of  doliLSj  or 
malicioos  determination  to  violate  the  law,  is  wanting  in  their  case. 
And  it  is  only  the  formal  and  not  the  substantive  part  of  the  crime 
that  they  provoke.  They  provoke,  for  instance,  in  larceny,  the 
asportation  of  the  goods,  but  not  the  ultimate  loss  by  the  owner. 
They  may  be  actuated  by  the  most  unworthy  of  motives,  but  the 
animus  furandi  in  larceny  is  not  imputable  to  them ;  and  it  is  in 
larcenous  cases  or  cheats  that  they  are  chiefly  employed.  They  may, 
however,  become  liable  for  negligence  in  their  conduct,  when  it 
leads  to  injuries  which  prudence  on  their  part  might  have  avoided; 
as  when  they  instigate  an  ambush  which  results  in  a  homicide  -}  or 
when  the  checks  they  look  forward  to  as  likely  to  explode  a  plot, 
whose  exec<ition  they  advise,  are  not  properly  applied.  Nor  should 
it  be  forgotten  that  if  one  who  silently  watches  a  crime  until  it 
ripens  is  an  accessary,  then  the  guilt  of  accessaryship  falls  on  a 
parent  who  watches  anxiously  but  silently  a  child's  course  until 
the  period  when  interposition  and  warning  would  be  likely  to  be 
successful,  and  on  a  specialist  in  science,  who,  suspecting  that  there 
may  be  some  wrongful  purpose  in  preparation  in  a  neighboring 
laboratory,  forbears  to  give  notice  of  the  danger  until  he  sees  that 
it  assuredly  exists. 

Eminently  is  this  the  case  with  persons  who,  from  a  sense  of 
duty,  or  under  the  direction  of  the  public  authorities,  watch  even 
as  apparent  members  the  progress  of  conspiracies  which  could  in 
no  other  way  be  exposed.* 

§  232.  It  has  been  doubted  whether  there  can  be  an  accessary  be- 
fore the  fact  to  manslaughter,  since  accessaryship  presup- 
poses  premeditation,  and  premeditation  is  incompatible  oeciaary  be- 
with  manslaughter.^    But,  as  will  be  seen,  an  instigator  f^tto 
may,  in  hot  blood,  stimulate  a  person  incensed  with  an-  2?au  hte 
other  to  execute  a  deed  of  vengeance  on  such  other,  when 
the  offence  of  the  perpetrator  would  be  only  manslaughter ;  and  we 
may  also  hold  that  an  instigator  may  be  guilty  of  murder  in  insti- 
gating another  to  commit  manslaughter  by  the  rash  use  of  danger- 

^  See  mpra,  }  149.  1855.    Compare  2  Hawk.  P.  C.  p.  444, 

*  See  Campbell  v.  Com.,  S4  Pa.  187,  s.  24.    See  infra,  J  236.     Bowman  v, 

1877,  cited  supra,  §  149 ;  Cent.  L.  J.  State,  (Tex.)  20  S.  W.  Rep.  558,  1892, 

for  1885,  p.  5.  but  see  People  v,  Weber,  (Cal )  19  Rep. 

»  See  R.  V.  Taylor,  L.  R.  2  C.  C.  617, 1885. 
147, 1875 ;  Boyd  v.  State,  17  Ga.  202, 
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0U8  instrumentalities.^  A  fortiori  there  may  be  an  a^xjessary  before 
the  fact  to  murder  in  the  second  degree.' 

§  233.  It  is  not  material  that  an  accessary  should  have  originated 
Accessary  ^^  ^^^P^  ^^  committing  the  offence.  If  the  principal 
before  the  had  previously  formed  the  design^  and  the  alleged  acces- 
notbe  sary  encouraged  him  to  carry  it  out  by  stating  falsehoods, 
opigina  r.   ^^  otherwise,  he  is  guilty  as  accessary  before  the  fact.* 

§  234.  The  quantity  of  aid  rendered  is  of  no  consequence.  A 
counterfeiting  raid,  for  instance,  may  have  a   hundred 

Quantity  -  .  i.  m     jj 

of  aid  im-  persons  concerned  as  accessaries,  some  contributing  very 
material.     |j^j^  ^jj      ^jj^  however,  are  technically  guilty.*    What 

distinguishes  the  act  of  the  accessary  from  that  of  the  principal  is 
that  the  accessary,  while  concerned  in  facilitating  the  execution  of 
the  guilty  purpose,  takes  no  part  in  this  execution,  leaving  it  to  the 
principal.* 

§  235.  There  is  no  particular  period  of  time  to  which  accessary- 
ship  is  limited.     It  may  take  place  when  the  guilty  act  is 
of  tirae^*^*  concocted,  when  it  is  prepared,  or  when  it  is  executed, 
JJ^P*"        provided  that  in  the  latter  case  there  is  not  actual  pres- 
ence.*    And  it  may  be  coupled  with  accessaryship  after 
the  fact.^ 

§  236.  A  question  of  considerable  interest  has  arisen  as  to  the 
extent  to  which  the  principaPs  personal  relations  are  to 
guilt  not  be  imputed  to  the  accessary.  A  public  officer,  for  instance, 
?^BBium *^^  committing  a  specific  act,  is  liable  to  a  severer  punishment 
than  would  be  a  private  citizen.  Is  a  private  citizen,  who 
is  an  accessary  to  an  officer  in  such  an  offence,  chargeable  with  the 
same  grade  of  guilt?  Or  is  an  accessary  to  a  trustee,  who  is  guilty 
of  embezzlement,  to  be  charged  with  the  same  grade  of  guilt  as 
would  the  trustee?  On  this  question  we  have  the  following  possi- 
ble theories  :® 

^  Infra,  i  236.    See,  to  same  eflfect,  '  Keithler  v.  State,  10  Sm.  &  M.  192, 

R.  V.  Smith,  2  Cox  C.  C.  233,  1848 ;  1848.    See  B.  v.  Tuckwell,  C.  &  M. 

Steph.  Dig.  C.  L.  art.  250  (6th  ed.),  215,  1841. 

citing  R.  V.  Gaylor,  D.  &  B.  288,  1855 ;  *  See  supra,  i  217. 

B.  V.  Taylor,  L.  B.  2  C.  C.  147, 1875.  *  See  mpra,  §  206. 

*  Infra,  i  546.    HagMi  v.  State,  10      •  See  Watson  v.  State,  9  Tex.  App. 

Ohio  St.  459,  1860.    That  there  may  237, 1880. 

be  accessaries  after  the  fact  to  man-       '  R.  t;.  Blackson,    8    C.   &  P.  43, 

slaughter,  see  R.  v.  Greenacre,  8  C.  &  1837. 
P.  35,  1837 ;  R.  v.  Richards,  13  Cox       »  Berner,  i  111. 

C.  C.  611,  1878. 
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(1)  The  accessary  is  absorbed  in  the  principal,  so  that  the  princi- 
pal's personal  relations,  in  respect  to  the  crime,  are  imputable  to  the 
accessary. 

(2)  Each  offender  is  chargeable  only  for  what  he  really  is.  Thus, 
the  non-public  officer  cannot  be  punished  as  a  public  officer,  and  the 
non-trustee  cannot  be  punished  as  a  trustee.  Hence,  according  to 
this  view,  where  a  principal  in  a  homicide,  from  the  fact  of  his  bear- 
ing a  particular  relation  to  the  deceased,  would  be  guilty  of  murder 
in  the  first  degree,  an  accessary  not  bearing  this  relation  would  be 
guilty  only  of  murder  in  the  second  degree. 

(3)  We  may  distinguish,  as  do  several  codes,  between  those  quali- 
ties, which  establish  or  cancel,  and  those  which  increase  or  diminish, 
punishability.  As  to  the  first,  the  personal  relations  of  the  princi- 
pal are  the  standard.  As  to  the  second,  each  offender  is  to  be  judged 
according  to  his  own  peculiar  relations.  Hence,  to  take  up  the  last 
case,  an  accessary  to  a  murder,  whose  grade  is  determined  by  the 
personal  qualities  of  the  perpetrator,  is  to  be  judged  from  his  own 
and  not  his  principal's  relations.  A  non-officer,  also,  who  aids  an 
officer  in  an  offence,  whose  grade  is  increased  by  the  official  rela- 
tion, is  liable  only  for  the  lower  grade  of  the  offence.  On  the  other 
hand,  a  non-officer  who  aids  in  a  purely  official  crime  (e.  ^.,  accept- 
ance of  a  bribe  by  a  judge)  is,  by  the  force  of  the  distinction  before 
as,  liable  as  accessary  to  the  crime. 

Another  question  arises  in  homicide  when  the  accessary  and  the 
principal  are  acting  under  different  degrees  of  passion.  Under  the 
old  law,  the  defendant  was  first  convicted,  and  then  the  accessary 
was  charged  with  being  accessary  to  the  offence  which  the  convic- 
tion covered.  But  now  that  instigation  is  a  substantive  offence,  it 
must  be  remembered  that  the  offence  of  the  instigator  is  not  neces- 
sarily of  the  same  grade  as  that  of  the  perpetrator.  The  instigator 
may  act  in  hot  blood,  in  which  case  he  will  be  only  guilty  of  man- 
slaughter, while  the  perpetrator  may  act  coolly,  and  thus  be  guilty 
of  murder.  The  converse,  also,  may  be  true :  the  instigation  may 
be  cool  and  deliberate,  the  execution  in  hot  blood  by  a  person  whom 
the  instigator  finds  in  a  condition  of  unreasoning  frenzy.  A  person 
desiring  coolly  to  get  rid  of  an  enemy,  for  instance,  may  employ  as 
a  tool  some  one  whom  that  enemy  has  aggrieved  and  who  is  infuri- 
ated by  his  grievance.  Hence  an  accessary  before  the  fact  (or,  to 
adopt  the  terms  of  recent  codes,  an  instigator)  may  be  guilty  of 
murder,  while  tlie  principal  (or  perpetrator)  may  be  guilty  of  man- 
slaughter ;  or  the  accessary  before  the  fact  (instigator),  acting  in  hot 
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bloody  may  be  guilty  of  manslaughter,  while  the  perpetrator  (prin- 
cipal), acting  with  deliberate  malice,  may  be  guilty  of  murder.* 
§  237.  At  common  law,  the  conviction  of  some  one  who  has  com- 
mitted the  crime  must  precede  or  a<yx)mpany  that  of  one 

Conviction      -i  j  9     k        •  j  a»i»»ia 

of  princi-  charged  as  accessary.*  A  prisoner  does  not  waive  his  right 
loniMr  a  ^  ^^  ^^^  ^^^  record  of  such  conviction,  by  pleading.'  Con- 
prerequi-  viction  of  the  principal  is  not  admissible  evidence  until 
judgment  has  been  rendered  on  the  verdict  ;*  and,  when 
the  trials  are  concurrent,  there  can  be  no  judgment  against  the  ac- 
cessary until  there  is  a  sentence  of  the  principal.*  The  record  must 
be  proved  in  the  usual  mode.^  But  even  at  common  law,  where 
there  are  two  principals,  and  only  one  convicted,  the  other  being 
dead,  the  accessary  must  answer  notwithstanding  the  non-convic- 
tion of  the  deceased.^  By  statutes,  however,  now  almost  universally 
adopted,  the  offence  of  an  accessary  is  made  substantive  and  inde- 
pendent, and  consequently  the  accessary  may  be  tried  independently 
of  the  principal,  though  in  such  case  the  guilt  of  the  principal  must 
be  alleged  and  proved.®  And  the  principal  may  be  averred  to  be 
unknown.* 

^  That  joint  participants   may  be  not  liable  to  be  tried  while  the  princi- 

gailty  of  different  degrees,  see  Fost.  pal  is  amenable  to  the  laws  of  the 

106, 129 ;  Whart.  Cr.  PI.  &  Pr.  H  307,  State  and  is  still  unconvicted.    State 

753 ;  Klein  v.  People,  81  N.  Y.  229,  v.  Groff,  1  Murphy's  R.  270, 1809.   See 

1865 ;  Mask  v.  People,  32  Miss.  405,  State  v,  Goode,  1  Hawks,  463,  1822 ; 

1861.  Harty  v.  State,  3  Blackf.  386, 1837. 

•  SeeU.  S.V.Crane,  4  McLean,  317,  *  State  v.  Duncan,  6  Iredell,  236, 

1850 ;  Com.  v.  Andrews,  3  Mass.  126,  1846. 

1808;  Com.  v.  Briggs,  5  Pick.  429,  ^  2  Curw.  Hawk.  ?  41- 

1827 ;  Com.  v.  Phillips,  16  Mass.  423,  «  People  v.  Gray,  25  Wend.  465, 

1820  ;  Baron  v.  People,  1  Parker  C.  R.  1841. 

246, 1854 ;  Brown  v.  State,  18  Ohio  St.  '  Com.  v.  Knapp,  10  Pick.  477, 1830. 

496, 1868 ;  Com.  v.  Williamson,  2  Va.  ^  g^g  gt^te  v.  Ricker,  29  Me.  84, 

Cas.  211, 1817;  Smith  v.  State,  46  Ga.  1848;  Pettes  t;.  Com.,  126  Mass.  242, 

298, 1872 ;  State  v,  Pybass,  4  Humph.  1879 ;  People  ».  Gray,  25  Wend.  465, 

442, 1843.    As  to  N.  Y.  statutes,  see  1841 ;   Holmes  v.  Com.,  25  Pa.  221, 

9tq>ra,  i  205.    Bowen  v.  State,  25  Fla.  1855 ;  Com.  v,  Hughes,  11  Phila.  430, 

645, 1889.                       '  1876 ;  Brown  v.  State,  18  Ohio  St.  496,. 

»  Fost.  360 ;  1  Hale,  623 ;  U.  S.  v.  1868 ;  Noland  v.  State,  19  Ohio,  131, 

Burr,  4  Cranch,  502, 1808.  1850 ;  Hatchett  v.  Com.,  75  Va.  925, 

In  North  Carolina,  the  principle  has  1880 ;  Ulmer  v.  State,  14  Ind.  52, 1860 ; 

been  somewhat  expanded,  it  having  Yoe  v.  People,  49  111.  410, 1869 ;  State 

been  there  held  that  the  accessary  is  v.   Comstock,   46    Iowa,  265,    1877 ; 

»  Com.  V.  Adams,  127  Mass.  15, 1879. 
254 


CHAP.  IX.]  •     A0CE8SARYSHIP.  [§  237. 

When  principal  and  accessary  are  tried  separately,  conviction  of 
the  principal  is  primd  fade  evidence  of  his  guilt,  on  the  trial  of  the 
accessary^  but  may  be  collaterally  disputed  when  the  issue  is  the 
guilt  of  the  accessary.^ 


Ogden  V.  State,  12  Wis.  632,  1861 
Jordan  v.  State,  56  Ga.  92,  1876 
Loughridge  v.  State,  6  Mo.  594, 1841 
People  V,  Campbell,  40  Cal.  129, 1876 
People  V.  Outeveras,  48  Cal.  19, 1874 


several  American  statutes  copy,  only 
applies  where  the  accessary  might  at 
common  law  have  been  indicted  with 
or  without  the  conviction  of  the  prin- 
cipal ;  and,  therefore,  where  a  defend- 


State  V.  Cassidy,  12  Kans.  550,  1873.  ant  was  indicted  as  accessary  before 
As  to  English  statute,  see  B.  v.  Hughes,  the  fact  to  the  murder  of  S.  N.,  she 
Bell  C.  C.  242,  1858 ;  R.  v,  Gregory,  having,  by  his  procurement,  killed 
L.  B.  1  C.  C.  77 ;  10  Cox  C.  C.  459,  herself,  it  was  ruled  that  the  statute 
1867.  As  to  New  York  statute  see  did  not  apply.  R.  v,  Russell,  1  Mood. 
m^ra,  |  205.  C.  C.  356, 1832 ;  R.  v.  Gaylor,  7  Cox 

At  common  law  an  accessary  is  dis-  §  244. 
charged  by  the  acquittal  of  his  prin-       At  common  law  where  the  principal 
cipal  on  those  charges  whereon  the  and  accessary  are  tried  together;  if  the 
indictment  against  himself  is  founded,  principal  plead  otherwise    than  the 
U.  S.  V.  Crane,  4  McLean,  317, 1850.     general    issue,  the   accessary  is  not 

Even  in  a  case  where  the  principal  bound  to  answer  until  the  principal's 
was  indicted  for  burglary  and  larceny  plea  be  first  determined.  9  H.  7, 19 ; 
in  a  dwelling-house,  and  the  accessary  1  Hale,  624 ;  2  Inst.  184.  Where  the 
charged  in  the  same  indictment  as  general  issue  is  pleaded,  however,  the 
accessary  before  the  fact  to  the  said  jury  must  be  charged  to  inquire  first 
"feUmy  and  burglary ^^  and  the  jury  ac-  of  the  principal,  and  if  they  find  him 
quitted  the  principal  of  the  burglary,  not  guilty,  then  to  acquit  the  acces- 
but  found  him  guilty  of  the  larceny,  sary ;  but  if  they  find  the  principal 
the  judges,  it  is  said,  were  of  opinion  guilty,  they  are  then  to  inquire  of  the 
that  the  accessary  should  have  been  accessary,  1  Hale,  624;  2  Inst.  184, 
acquitted ;  for  the  indictment  charged  See  Holmes  v.  Com.,  25  Pa.  221, 1855. 
him  as  accessary  to  the  burglary  only.  In  Massachusetts  an  accessary  be- 
and  the  principal  being  acquitted  of  fore  the  fact  may .  be  tried  in  the 
that,  the  accessary  should  be  acquitted  county  of  the  consummated  act,  though 
also.  R.  V,  Dannelly,  R.  &  R.  810,  the  act  of  accessaryship  was  committed 
1818;  2  Marsh.  571.  elsewhere.    Com.  v.  Pettes,  114  Mass. 

1  R.  V.  Turner,  1  Mood.  347,  1833 ;  307,  1873.  See  infra,  JJ  279,  287. 
State  V,  Ricker,  29  Me.  84, 1848 ;  State  In  Virginia  an  accessary  cannot  be 
V.  Rand,  33  N.  H.  216,  1856 ;  Com.  v.  prosecuted  for  a  substantive  offence, 
Knapp,  10  Pick.  477, 1829 ;  Com.  v.  but  only  as  accessary  to  the  principal 
Stow,  1  Mass.  54, 1806 ;  People  v.  Buck-  felon.  The  guilt  of  the  principal  felon 
land,  13  Wend.  592,  1835 ;  State  v.  must  be  proved,  but  not  his  convic- 
Duncan,  6  Ired.  236, 1846 ;  Keithler  v,  tion.  Hatchett  v.  Com.,  75  Va.  925, 
State,  10  Sm.  &  M.  192, 1848.  Infra,  1880. 
C.  C.  253 ;  Dears.  &  B.  C.  C.  288, 1855.       In  Tennessee,  where  a  principal  to 

It  should  be  observed  that  the  stat-  a  murder  was  sentenced  to  imprison- 
ute  of  7  Geo.  IV.  c.  64,  s.  9,  which  ment  for  life,  in  accordance  with  the 
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Under  the  recent  statutes^  which  treat  principals  and  accessaries 
before  the  fact  as  confederates^  the  declarations  and  acts  of  the  one, 
in  furtherance  of  the  common  plan,  are  admissible  against  the  other.^ 
It  is  otherwise  when  the  conspiracy  is  terminated,'  the  accessary  be- 
ing tried  for  a  substantive  offence,  and  the  principal's  confessions, 
after  the  joint  action  is  closed,  not  being  receivable  against  him.' 

§  238.  At  common  law  it  is  not  necessary,  in  an  indictment 
against  an  accessary  before  the  fact  in  a  felony,  to  set  out  the  con- 
viction or  execution  of  the  principal.  It  is  enough  to  aver  the 
latter's  guilt.* 

The  indictment  must  show  the  commission  of  the  offence  as  par- 
ticularly as  is  necessary  in  an  indictment  against  the  prin- 
ment  must  cipal.*  In  States  where  it  is  provided  by  statute  that  an 
particular-  accessary  before  the  fact  shall  be  deemed  and  considered 

»e  oSenoe.  ^     \ 

as  principal  and  punished  accordingly,  an  accessary  may 
be  indicted  and  convicted  as  a  principal.^  It  is  otherwise  at  com- 
mon law,^  and  in  States  where  this  law  prevails,  an  accessary  before 

statute  of  1838,  c.  29,  an  accessary  be-  ^  Com.  v,  Dudley,  6  Leigh,  614, 
fore  the  fact,  subsequently  tried  and  1834 ;  Jordan  v.  State,  56  Ga.  92, 1876. 
convicted  (the  jury  bringing  in  a  gen-  See  People  v,  Schwartz,  32  Cal.  160, 
eral  verdict  of  guilty,  without  finding  1867 ;  People  v.  Crenshaw,  46  Cal.  66, 
mitigating  circumstances),  was  held  to  1878 ;  People  v.  Thrall,  50  CaL  416, 
be  properly  sentenced  to  imprisonment  1875.  See  State  v.  Mosley,  81  Kans. 
for  life.  Nuthill  v.  State,  11  Humph.  366, 1883. 
247, 1850.  •  Campbell  v.  Com.,  84  Pa.   187, 

As  to  Louisiana,  see  State  v.  Wash-  1877 ;  Com.  v.  Hughes,  11  Phila.  430, 
ington,  33  La.  An.  1473, 1881.  1876 ;  Raiford  v.  State,  59  Mich.  106, 

An  accessary  cannot  take  advantage  1883 ;  Jordan  v.  State,  56  Ga.  92, 1876 ; 
of  an  error  in  the  record  against  the  State  v.  Zeibart,  40  Iowa,  169,  1876 ; 
principal.  State  v.  Duncan,  6  Ired.  Dempsey  v.  People,  47  111.  323, 1868; 
236,  1846;  Com.  v.  Knapp,  10  Pick.   Yoe  v.  People,  49  111.  410, 1869;  State 

477. 1829.  V.  Cassidy,  12  Kans.  550,  1873.    See 
»  See  infra,  {  1405.  infra,  J  245 ;  and  see  Whart.  PL  &  Pr. 

•  R.  V,  Turner,  1  Mood.  C.  C.  347,  {  458 ;  Ward  v.  Com.,  14  Bush,  232, 
1833 ;  State  t>.  Newport,  4  Harring.  1877. 

567, 1847.  '  R.  v.  Fallon,  9  Cox  C.  C.  242, 

»  Ibid.;    Ogden  v.  State,  12  Wis.  1869;  R.  v.   Plant,  7  C.   &  P.  576, 

532,  1860.    See,  as  taking  a  less  re-  1836;  State  v.  Larkin,  49  N.  H.  89, 

stricted  view  of  admissibility,  U.  S.  v,  1869 ;  State  v.  Wyckoff,  2  Vroom,  66, 

Hartwell,  supra  ;  R.  v.  Blick,  4  C.  &  P.  1868 ;  Hughes  v.  State,  12  Ala.  458, 

377. 1830.  1847 ;  Josephine  v.  State,  39  Miss.  613, 

*  State  V.  Sims,  2  Bail.  (S.  C.)  29,  1866;  Walrath  v.  State,  8  Nebr.  80, 
1830 ;  State  v.  Crank,  Ibid.  66,  1831 ;  1889.  For  other  cases  see  infra,  J  246. 
Holmes  v.  Com.,  25  Pa.  221, 1855. 
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the  fact,  though  by  statute  punishable  as  principal,  must  neverthe- 
less be  indicted,  not  as  principal,  but  as  accessary  before  the  fact.^ 

§  239.  At  common  law,  the  verdict  must  specify  the  grade,  and 
under  a  verdict  of  "ffuilty  as  accessary,"   the   defend-  ,,   ^.  , 

^        -^  ''  ^  Verdict 

ant  cannot  be   sentenced  as  accessary  before   the   fact.'  mustspe- 
As  has  just  been  seen,  accessary  and  principal  (or  insti-  ^^  ^  P***^®- 
gator  and  perpetrator)  may,  under  recent  codes,  be  convicted  of  dif- 
ferent grades. 

§  240.  If  the  felony  is  not  committed,  he  who  counsels  or  com- 
mands its  commission  is  not  liable  as  accessary  before  the 
fact  but  he  may  be  convicted  for  the  attempt  as  a  sub- 
stantive  misdemeanor,  if  steps   were   taken   to  consummate  the 
offence.* 

VI.   ACCESSARIES  AFTER  THE  FACT. 

§  241.  Although  in  other  jurisprudences  he  who  directs  or  coun- 
sels a  specific  offence  is  involved  in  the  same  penalty  as  the  actual 
perpetrator,  the  English  common  law  stands  alone  in  assigning  the 
same  grade  of  guilt  to  those  who  conceal  or  protect  the  perpetrator 
after  the  commission  of  the  offence.*  That  such  persons  should  be 
punished  is  eminently  just ;  but  it  is  eminently  unjust  that  they 
should  be  punished  in  the  same  way  as  the  criminal  whom  they 
shelter. 

*  Pettea  v.  Com.,  126  Mass.  242,  Breach.  See  Berner,  Lehrbuch,  1877, 
1879 ;    People  r.  Campbell,  40  Cal.  pp.  196, 197. 

129, 1871.    See  People  v.  Shepardson,       In  England,  the  old  common  law 

48  Cal.  189,  1874.    Infra,  {  246;  Wil-  has  been  modified  by  stat  24  &  26 

liams   V.  State,    41  Ark.   173,  1882.  Vict.,  which  limits  the  punishment  to 

"  Incite,  move  and  procure,  aid,  coun-  imprisonment  for  four  years.    See  R. 

sel,  hire,  and  command  the  said  per-  v.  Fallon,  L.  &  C.  217,  1869 ;  9  Cox, 

son  as  aforesaid  unknown,  the  said  242. 

felony  and  abortion  in  manner  and  Beceiving  stolen  goods  does  not,  at 
form  aforesaid  to  do  and  commit,"  has  common  law,  constitute  accessaryship 
been  sustained  in  Massachusetts  as  after  the  fact  to  the  larceny.  It  was 
sufficiently  describing  the  offence  of  otherwise  by  the  statute  3  Will.  & 
an  accessary  before  the  fact.  Com.  v,  Mary.  In  most  jurisdictions,  how- 
Adams,  127  Mass.  16, 1880.  ever,  the  reception  of  stolen  goods 

'  State  V.  Bose,  20  La.  An.  143,  is  now  an  independent  crime.    See 

1868.  infra,  H  982  e(  seq, 

»  2  East.  R.  6, 1802 ;  Ch.  C.  L.  264.       Receiving  money,  kncTwing  that  it 

Supra,  }  173.  was  obtained  by  robbery,  does    not 

*  What  we  call  accessaryship  after  constitute  accessaryship  after  the  fact 
the  fact  is  punished  in  Germany  and  at  common  law.  Williams  v.  State, 
France  as  an  independent  offence,  in  65  Ga.  391,  1874. 

the  nature  of  our  Escape,  or  Prison 
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By  the  English  oommon  law,  however,  a  person,  according  to  the 
Aocessary  ^xt-books,  who,  when  knowing  a  felony  to  have  been 
^rthe  committed  by  another,  receives,  relieves,  comforts,  or 
'  who  Bubse-  assists  the  felon,^  whether  he  be  a  principal  or  an  acces- 
aaiirtB^or  ^U  before  the  fact,  is  an  accessary  after  the  fact, 
comforts  involved  in  the  same  penalty  as  the  principal.*  When 
we  examine  the  cases  given,  however,  we  find  that  the 
assistance  to  a  felon,  which  constitutes  this  form  of  accessaryship,  is 
such  assistance  as  to  some  extent  shelters  the  principal  from  prose- 
cution, as,  for  instance,  where  the  alleged  accessary  concealed  the 
principal  in  his  house,^  or  shut  the  door  against  his  pursuers,  until 
he  should  have  an  opportunity  of  escaping,^  or  took  money  from 
him  to  allow  him  to  escape,^  or  supplied  him  with  money,  a  horse, 
or  other  necessaries,  in  order  to  enable  him  to  escape,^  or  where  the 
principal  was  in  prison,  and  the  accessary,  before  conviction, 
bribed  the  jailor  to  let  him  escape,  or  supplied  him  with  materials 
for  the  same  purpose,^  or  in  any  way  aided  in  compassing  his 
escape.*  Merely  suffering  the  principal  to  escape,  however,  it  is 
held,  will  not  impute  the  guilt  of  accessaryship  to  the  party  so 
doing.'  And  it  is  conceded  that  if  a  person  supply  a  felon  in 
prison  with  victuals  or  other  necessaries,  for  his  sustenance  ^^  or 
succor  and  sustain  him  if  he  be  bailed  out  of  prison  ;^^  or  profession- 

>  1  Hale,  618 ;  4  Bl.  Com.  87 ;  Bob-  1866 ;   People  t^.  Qassaway,  28  Gal. 

coe's  Cr.  Ey.  184;  see  R.  v.  Lee,  6  C.  404,  1862;   2  Hawk.  c.  29,  s.  1;  P. 

&  P.  636,  1854.  Wms.  476. 

A  man  who  employs  another  per-  '  Dalt  630,  531.    Infra,  i  652,  and 

son  to  harbor  the  principal  may  be  cases  there  cited, 

convicted  as  an  accessary  after  the  *  1  Hale,  619. 

fact,  although  he  himself  did  no  act  to  ^  9  H.  4, 1. 

relieve  or  assist  the  principal.    R.  t^.  '  HalPs  Sum.  218 ;  2  Hawk.  c.  29,  a. 

Jarvis,  2  Moo.  &  R.  40, 1841.    So  it  26.    See  Com.  v.  Filbum,  119  Mass. 

appears  to  be  settled  that  whoever  297, 1876. 

rescues  a  felon  imprisoned   for  the  ^  1  Hale,  621 ;  Hawk.  b.  2,  c.  29,  s. 

felony,  or  voluntarily  suffers  him  to  26 ;  Archbold,  by  Jervis,  9. 

escape,  is  guilty  as  accessary.    Hawk.  ®  See  infra,  {{  1672,  1677,  as    to 

P.  C.  b.  2,  c.  29,  s.  27.    See  Roscoe's  prison  breach. 

Cr.  Ev.  184;  and  see  generally  as  to  •  Hale,  619  ;Wren«.Com.,frf«ipra; 

how  far  "  concealing "  constitutes  ac-  Taylor  v.  Com.,  11  Bush,  154,  1876. 

cessaryship  after  the  fact.  White  v.  See    R.    v,    Brannon,    London    Law 

People,  81  111.  333, 1876.  Times,  Feb.  28, 1880,  p.  319. 

«  Wren   v.    Com.,    26   Gratt.  952,  ^^  1  Hale,  620.    See  R.  v.  Chappie, 

1875 ;  Taylor  v.  Com.,  11  Bush,  164,  9  C.  &  P.  355, 1840. 

1876 ;  Loyd  v.    State,    42   Ga.   221,  "  1  Hale,  620. 
1871 ;  Harrol  v.  State,  39  Miss.  702, 
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ally  attend  a  felon  sick  or  wounded^  although  he  know  him  to  be 
a  felon  ;*  or  speak  or  write  in  order  to  obtain  a  felon's  pardon  or 
deliverance/  or  advise  his  friends  to  write  to  the  witnesses  not  to 
appear  against  him  at  his  trial,  and  they  write  accordingly  f  or 
even  if  he  himself  agree,  for  money,  not  to  give  evidence  against 
the  felon  ;*  or  know  of  the  felony  and  do  not  disclose  it  f  these 
acts  will  not  be  sufficient  to  make  the  party  an  accessary  after  the 
fact.  There  must  be  some  independent  criminality  to  make  them  an 
offence.*  Statutes,  also,  now  exist,  making  accessaryship  after  the 
fact  substantively  indictable.  Even  interference  with  public  justice 
by  promoting  the  escape  of  a  criminal  is  now  tried  as  an  indepen- 
dent offence.^ 

§  242.  Three  things  are  laid  down  in  the  books  as  necessary  to 
constitute  a  man  accessary  aflier  the  fact  to  the  felony  of  t^^^^^i^ 
another.  edge  of 

1.  The  felony  must  have  been  committed.^  guilt 

2.  The  defendant  must  know  that  the  fdan  w  guilty, ^  and  «»«°''^- 
this,  therefore,  is  always  averred  in  the  indictment.^®    And  though 
it  has  been  intimated  that  constructive  notice  of  the  felony  will,  in 

'  1  Hale,  332.  ,  »  1  Hale,  622 ;  Com.  Dig.  Justices, 

•  Ibid.  T.  2.    See  R.  v.  Butterfield,  1  Cox  C. 
»  3  Inst.  139;  1  Hale,  620.     But  in-  C.  93, 1846;  R.  v.  Greenacre,  8  C.  & 

ducing  a  witness  to  testify  falsely  will  P.  35, 1837 ;  Wren  v.  State,  26  Gratt. 

constitute  one  an  accessary  after  the  952,  1876.    That  such  knowledge  is  to 

fEUst.    Blakely  v.  State,  24  Tex.  App.  be  inferred  from  facts,  see  White  v, 

616,  1888.  People,  81  111.  333,  1876 ;   Tully  v. 

•  Moore,  8.     See  Wren  v.  Com.,  25  Com.,  13  Bush,  142, 1877. 
Gratt.  789, 1875.  ^'^  Hawk.  b.  2,  c.  29,  s.  33. 

'  1  Hale,  371,  618 ;   State  v.  Hann,  It  is  sometimes  said  that  the  incep- 

40  N.  J.  L.  228,  1878;  State  v.  Giles,  tion  of  the  offence  of  accessaries  after 

52  Ind.  356,  1875 ;  State  v.  Fries,  53  the  fact  must  be  subsequent  to  that  of 

Ind.  489,  1876;  White  v.  People,  81  the  principal  offence.    This,  however, 

111.  833,  1876.  is  not  necessarily  the   case.    A  re- 

•  Reynolds  v.  People,  83  111.  479,  ceiver,  for  instance,  may  make  his 
1877 ;  Welch  t^.  State,  3  Tex.  App.  arrangements  to  receive  the  goods  ob- 
413, 1879.  tained  by  a  projected  larceny.    If  he 

^  Infra,  H  652, 1672, 1677 ;  Com.  v.  does  not  act  in  concert  with  the  prin- 
Miller,  2  Ashm.  61, 1835.  That  pres-  cipal  offender — in  other  words,  if  the 
ence  at  the  crime  is  not  necessary,  see  principal  does  not  know  that  he  is 
Pinkard  v.  State,  30  Ga.  757, 1860.        thus  acting — he  is  an  accessary  after 

M  Ch.  C.  L.  264 ;  1  Hale,  622 ;  2  the  fact.  But  it  is  otherwise  if  his 
Hawk.  c.  29,  s.  35 ;  Harrol  v.  State,  reception  is  in  consequence  of  a  pre- 
39  Miss.  702,  1866 ;  Poston  v.  State,  vious  engagement.  If  he  should  say, 
12  Tex.  App.  408,  1881.  "  Go  ahead ;  I  will  stand  by  you,  and 
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some  cases^  suffice :  as  where  a  man  receives  a  felon  iu  the  same 
county  in  which  he  has  been  attainted^  which  is  supposed  to  have 
been  a  matter  of  notoriety  -^  yet  the  better  opinion  is  that  there 
should  be  laid  such  a  basis  of  inculpatory  facts  as  properly  to  raise 
the  presumption  of  knowledge.' 

3.  The  felon  must  be  to  some  extent  sheltered  from  pursuit  by 
the  defendant.' 

§  243.  The  only  relation,  so  it  is  said,  which  excuses  the  harbor- 
ing a  felon  is  that  of  a  wife  to  her  husband,  because  she  is  consid- 
ered as  subject  to  his  control,  as  well  as  bound  to  him  by  affection.^ 
But  by  the  English  common  law  no  other  ties,  however 
(w  Hab"^*  near,  will  excuse ;  for  if  the  husband  protect  his  wife,  a 
father  his  son,  or  a  brother  his  brother,  they  contract  the 
guilt,  and  are  liable  to  the  punishment,  of  accessaries  to  the  original 
felony.* 

§  244.  At  common  law,  as  we  have  seen,*  the  conviction  of  the 
principal  is  a  necessary  prerequisite  to  the  conviction  of 
ofprinci-  the  aoocssary.  Where  the  principal  and  accessary  are 
^^^^  joined  in  an  indictment,  and  tried  separately,  the  record 
dence  of  of  the  principal's  conviction  is  irrebuttable  proof  of  such 
conviction,  and  is  primd  facie  evidence  of  his  guilt,  upon 
the  trial  of  the  accessary ;  and  as  the  burden  of  proof  is  on  the  ac- 
cessary, he  must  then  show  that  the  principal  ought  not  to  have 
l»een  convicted.^  But  the  accessary,  in  such  case,  is  not  restricted 
to  proof  of  facts  that  were  shown  on  the  former  trial,  but  may  prove 
others  which  are  incompatible  witli  the  guilt  of  the  principal.^  If 
the  conviction  of  the  principal  be  reversed,  this  brings  with  it  the 
reversal  of  the  judgment  against  the  accessary.® 

take  care  of  the  things  after  you  get  ^  Ibid.    As  to  N.  Y.  statute,  see 

them,"  he  is  accessary  before  the  fact,  supra^  §  205. 

or  instigator,  and  hence,  by  recent  *  Supra,  §  237 ;  Edwards  v.  State,  80 

legislation,  principal.    He  encourages  Ga.  127, 1887. 

the  thief,  and  becomes   therefore  a  ^  Com.  v.  Knapp,    10   Pick.    484, 

party  to  theft."  1830 ;  State  v,  Chittem,  2  Dev    49, 

»  Dyer,  355 ;  Staunf.  41  b.  1830 ;   State  v,  Duncan,  6  Ired.  236, 

«  1  Hale,  323,  622;  R.  v,  Burridge,  1846.    See  mpra,  {  237. 

3  P.  Wms.  475;  Tully  t>.  Com.,   13  *  Com.  v.  Knapp,  10  Pick.  484, 1880. 

Bush,  142,  1877.  See  State  v.  Sims,  2  Bail.  (S.  C.)  29, 

»  R.  V.  Chappie,  9  C.  &  P.  355, 1840 ;  1880 ;  State  v.  Crank,  Ibid.  66,  1831. 

Loyd  V.  State,  42  Ga.  221, 1871.  •  Ray  v.  State,  13  Nebr.  55,  1882. 

*  1  Hale,  621 ;  Hawk.  b.  2.  c.  29,  s. 
34;  4Bla.  Com.  39;  Com.  Dig.  Jus.  T.  2. 
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§  245.  An  accessary  after  the  fact  cannot  be  convicted   ,  ,.  . 
on  an  indictment  charging  him  as  principal.^  meat  must 

The  question  of  jurisdiction  is  hereafter  considered.^  *^^* 

V.  LIABILITY   OF  PRINCIPAL  FOR  CRIMINAL  ACT  OF   AGENT. 

The  cases  under  this  head  may  be  classed  as  follows  : 

(a)   Where  the  Agent  acts  directly  under  the  PrindpaPs  Oommanda. 

§  246.  When  the  agent  performs  the  illegal  act  under  an  absent 
principal's  direction,  either  express  or  implied,  this  im-  oo^niand- 


Tinci- 


poses  responsibility  on  the  principal.'     In  misdemeanors  ^h  P 

1  .  1        1  J  X     1  1.  J  i_      XI  .      .      pal  liable 

the  act  may  be  charged  to  have  been  done  by  the  princi-  for  agent's 
pal  himself,  without  reference  to  an  agent.*  Such,  also,  is  ***' 
the  case  in  felonies,  where  the  agent  is  innocent,  insane,  or  a  slave, 
in  which  case  the  party  commanding  the  felony  to  be  done,  though 
absent  at  the  time  of  its  commission,  is  principal  in  the  first  degree.'^ 
In  felonies,  where  the  agent  is  responsible,  the  absent  principal  is  at 
common  law  accessary  before  the  fact.*  As  we  have  seen,  an  agent, 
when  physically  free,  is  not  relieved  from  responsibility  by  the  fact 
that  he  is  acting  under  his  principal's  directions.^ 

(6)  Where  the  Agent  is  acting  at  the  Time  in  the  Line  of  the  Prind- 
paPs  BtmnesSj  but  vnthxmt  Specific  Instructions, 

§  247.  A  principal  iBprimd/a^ie  liable  for  the  illegal  acts  of  an 
agent  done  in  a  general  course  of  ill^al  business  authorized  by 

*  Supra,  i  238 ;  R.  v.  Fallon,  9  Cox  181, 1846 ;  Seaman  v.  Com.,  1  Weekly 
C.  C.  242, 1862 ;  R.  v.  Soares,  R.  &  R.  Notes,  14,  and  note  appended  thereto ; 
25, 1802;  State  v.  Wyckoff,  2  Vroom,  Sloan  v.  State,  8  Ind.  312, 1856.  For 
65, 1866;  Reynolds  v.  People,  83  111.  master's  liability  for  servant's  negli- 
479, 1877 ;  Wade  v.  State,  71  Ind.  636,  gent  act,  see  eupra,  §  135 ;  infraf  H  341, 
1880 ;  State  v,  Dewer,  66  N.  C.  672,  1422,  1603. 

1871 ;  Anderson  v.  State,  63  Ibid.  676,  *  Supra,  H  207,  223 ;  infra,  |  341 ; 

1880;  Hughes  v.  State,  12  Ala.  458,  R.  v.  Michael,  2  M.  C.  C.  120;  9  C.  & 

1847;  Josephine  v.  State,  39  Miss.  P.  366, 1840;  R.  v.  Spiller,  6  C.  &  P. 

613, 1866 ;  People  v.  Campbell,  40  Cal.  333,  1832.    "  If  a  man  does,  by  an 

129,  1871.    Under  statutes,  see  mpra,  innocent  agent,  a  felony,  the  employer 

2  238.  and  not  the  agent  is  accountable  crimi- 

*  Infra,  H  287,  288.  nally."    R.  v.  Bleasdale.  2  C.  &  K. 
»  See  Felton  v.  U.  S.,  96  U.  S.  699,  766, 1848. 

1877 ;  Lathrop  v.  State,  61  Ind.  192 ;  •  Infra,  i  247. 

infra,  J  1603 ;  mpra,  J§  206  et  seq.  "^  Supra,  §{  94  et  aeq, ;  Play  v.  People, 

*  U.  S.  V.  Morrow,  4  Wash.  C.  C.  86  111.  147,  1877. 
733, 1829  ;  Com.  v.  Stevens,  10  Mass. 
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the  principal/  and  this  is  eminently  the  case  in  indictments  for 
^  ^  nuisances,  which  could  not  be  abated  if  the  master  was 

And  BO  , 

where  not  liable  for  the  servant^s  acts,  if  in  general  furtherance 
mline^of'  of  the  master's  plan.*  And  the  rule  applies  to  all  cases 
SSrin^'*  where  a  master  inflicts  indictable  injury  through  a  servant. 
Thus,  where  a  barkeeper  in  a  hotel  sells  liquor,  or  a  sales- 
man in  a  bookstore  in  the  usual  course  of  business  sells  a  libellous 
book,  or  where  a  clerk  publishes  a  libel  in  a  newspaper,  the  principal 
is  responsible,  and,  if  there  be  no  other  evidence,  may  be  convicted.* 
Even  the  fact  that  the  principal,  who  was  the  publisher  of  a  news- 
paper, was  living  at  the  time  one  hundred  miles  distant  from  the 
place  of  publication,  was  sick  and  entirely  ignorant  of  the  libel  be- 
ing published,  is  at  common  law  no  defence.^  A  master,  also,  may 
be  liable  for  the  negligence  of  a  servant  whom  he  negligently  ap-  • 
points  or  negligently  controls.*  But  it  is  otherwise  if  the  agent  be 
without  authority,  express  or  implied,  and  the  act  be  out  of  the 
range  of  the  agent's  business,  and  against  the  principal's  express 
and  bond  fide  commands.^     It  should  also  be  remembered  that  as  it 

*  R.  V.  Dixon,  3  M.  &  S.  11, 1814 ;  clerk  without  the  owner's  consent. 
Roberts  v.  Preston,  9  C.  B.  (N.  S.)  Noecker  v.  People,  91  111.  494, 1879; 
208, 1860 ;  State  v,  Wentworth,  65  Me.  People  v.  Roby,  (Mich.)  17  Rep.  626, 
234, 1875 ;  Com.  v.  Nichols,  10  Mete.  1884.  In  People  v.  Utter,  44  Barb. 
259,1845;  Anderson  v.  State,  22  Ohio  170,  1864,  the  court,  on  the  other 
St.  305,  1871 ;  Mollihan  v.  State,  80  hand,  held  that  a  master  was  not  re- 
Ind.  266,  1869;  ir^fra,  {  1503.  sponsible  for  a  sale  of  liquor  on  Sun- 

*  R.  V,  Stephens,  L.  R.  1  Q.  B.  702-  day  unless  it  was  shown  to  have  been 
10, 1866.  with   his    direction    or   assent.    See 

»  R.  V,  Almon,  5  Burr.  2686,  1770 ;  Anderson  v.  State,  22  Ohio  St  805, 
R.  V,  Dodd,  2  Sessions  Cases,  33 ;  R.   1870. 

V,  Gutch,  Moody  &  M.  433, 1829 ;  U.       *  R.  v,  Gutch,  Moody  &  M.  433, 
S.  V.  Nunnemacher.  7  Biss.  Ill,  1875;   1829. 
Com.  V,  Park,  1  Gray,  553, 1854 ;  Com.       *  Supra,  {185. 
V,  Nichols,  10  Mete.  259,  1845 ;  Com.       •  See  mpra,  1 135 ;  infra,  §  1503 ;  R. 
V.  Morgan,  107  Mass.  199, 1871 ;  Com.  v,  Bennett,  Bell  C.  C.  1,  1858;  8  Cox 
V.  Boston  R.  R.,  126  Mass.  61, 1879 ;   C.   C.  74,  cited  mpra,  J   154 ;  U.  S. 
State  v.  Smith,  10  R.  1. 258, 1872;  Com.  v,  Halberstadt,  Gilp.  262;    Com.  r. 
V,  Gillespie,  7  S.  &  R.  469, 1821 ;  State  Nichols,  10  Mete.  259, 1846 ;  Barnes 
V.  Mathis,  1  Hill,  (S.  C.)  37, 1833;  Brit-  v.  State,  19  Conn.  398,  1848 ;  State  v. 
ainv.  State,  3  Humph.  203, 1842;  Com.  Privett,  4  Jones,  100,  1856;  State  v, 
t?.  Major,  6  Dana,  293, 1838 ;  Hipes  r.   Dawson,  2  Bay,  360,  1796;  Hipp  t». 
State,  73  Ind.  39,  1880;  1  Ben.  &  H.  State,  5  Blackf.  149,  1841 ;  O'Leary  v. 
Lead.  Cas.  241 ;  infra,  §J  341,  1422,  State,  44  Ind.  91, 1876 ;  Anderson  v. 
1467, 1503.    This  rule  holds  even  as  State,    39  Ind.   553,  1871 ;    State  v. 
to  the  sale  of  liquor  on  Sunday  by  a  McGrath,  73  Mo.  181, 1879  ;  State  v, 
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is  only  by  agents  that  corporations  can  act,  it  is  not  necessary  to 
prove,  on  charging  a  corporation  with  a  criminal  act  committed  by 
an  agent,  within  his  range  of  duty,  that  this  act  was  specifically 
authorized  by  the  corporation.^ 

(c)   When  the  Prvnoipal  resides  out  of  the  Jurisdiction. 

§  248.  When  the  principal  resided  out  of  the  jurisdic-  Non-red- 

tion  in  which  the  offence  was  consummated  he  is  charge-  <*.«»*  P"Ji- 

*^  ^     oipai  in- 
able  in  such  place  of  consummation,  notwithstanding  his  tra-tem- 

non-residence.*  liable. 

VI.   MISPRISION. 

§  249.  At  common  law  a  party  is  guilty  of  misprision  of  felony 
who  stands  by  the  commission  of  the  felony  without  en-  Migpriaion 
deavoring  to  prevent  it,  and  who,  knowing  of  its  commis-  of  felony  ig 
sion,  neglects  to  prosecute  the  offender.^  Misprision,  as  ment  of 
a  substantive  offence,  however,  is  practically  obsolete.  ®^"y- 
The  same  end,  so  far  as  is  consistent  with  the  general  policy  of 
society,  is  reached  by  the  rule  noticed  in  another  work,  which 
makes  it  incumbent  on  all  persons  present  when  an  unlawful  act 
ifi  attempted  to  take  part  with  the  officers  of  the  law  in  the  preven- 
tion of  such  act.* 

James,  63  Mo.  570, 1876.    As  to  Ida-  has  committed  high  treason,  and  does 

bility  for  co-conspirators,  see  infra,  J  not  within  a  reasonable  time  give  in- 

1405.    That  a  principal,  who  leaves  formation  thereof  to  a  justice  of  assize 

the  performance  of  his  official  duties  or  a  justice  of  the  peace,  is  guilty  of 

to  a  subaltern,  is  indictable  for  the  misprision  of  treason,  and  must,  upon 

snbaltem's  failure  to  perform  an  offi-  conviction  thereof,  be  sentenced  to 

cial  duty,  see  U.  S.  v.  Buchanan,  4  imprisonment  for  life,  and  to  forfeit 

Hughes,  487 ;  9  Fed.  Bep.  689, 1881 ;  to  the  queen  all  his  goods  and  the 

U.  S.  V.  Beaty,  Hemp.  487, 1848.  profits  of  his  lands  during  his  life." 

^  Supra,  i  91 ;  R.  v.  Siedley,  6  C.  &  Art.  175  (5th  ed.) :  "  Every  one  who 

P.  292, 1834 ;  in/ra,a  1422, 1423, 1426.  knows  that  any  other  person  has  com- 

*  See  infra,  JJ  279,  280,  287 ;  R.  v.  mitted  felony  and  conceals  or  procures 

Gkmrett,  22  Law  &  Eq.  607 ;  6  Cox  the  concealment  thereof,  is  guilty  of 

C.  C.  260,  1854 ;  U.  S.  v,  Davis,  2  misprision  of  felony."    As  to  the  pun- 

Sumn.  482, 1837 ;  Com.  v.  Pettes,  114  ishment  for  misprision  of  felony  in 

Mass.  307,  1873 ;  People  v.  Adams,  3  England,  see  Stephen's  Dig.  Crim. 

Denio,  190, 1847 ;  Adams  v.  People,  1  Law  (5th  ed.),  art.  18. 

Comst.  173, 1848 ;  Com.  v,  Gillespie,  7  *  See  Whart  Cr.  PI.  &  Pr.  J|  10  et 

S.  &  R.  469, 1821.  seq.    As  to  misprision  of  treason,  see 

»  Hawk.  P.  C.  b.  1,  c.  59,  s.  2;  1  U.  S.  v.  Burr,  4  Cranch,  470,  1808; 

Hale  P.  a  431-448.  infra,  JJ  1782  et  seq.    By  Rev.  Stat. 

According  to  Sir  J.  F.  Stephen,  Dig.  U.  S.  H   5333,   5390,  misprision    of 

Crim.  Law,  art.  174  (5th  ed.),  "  Every  treason  and  misprision  of  felony  are 

one  who  knows  that  any  other  person  made  specifically  indictable. 
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the  principal/  and  this  is  eminently  the  case  in  indictments  for 
,    ,  nuisances,  which  oould  not  be  abated  if  the  master  was 

And  80  , 

where  not  liable  for  the  servant's  acts,  if  in  general  furtherance 
m*iine^f  o^  ^^^  master's  plan.*  And  the  rule  applies  to  all  cases 
principal's  ^here  a  master  inflicts  indictable  injury  through  a  servant. 
Thus,  where  a  barkeeper  in  a  hotel  sells  liquor,  or  a  sales- 
man in  a  bookstore  in  the  usual  course  of  business  sells  a  libellous 
book,  or  where  a  clerk  publishes  a  libel  in  a  newspaper,  the  principal 
is  responsible,  and,  if  there  be  no  other  evidence,  may  be  convicted.* 
Even  the  fact  that  the  principal,  who  was  the  publisher  of  a  news- 
paper, was  living  at  the  time  one  hundred  miles  distant  from  the 
place  of  publication,  was  sick  and  entirely  ignorant  of  the  libel  be- 
ing published,  is  at  common  law  no  defence.^  A  master,  also,  may 
be  liable  for  the  negligence  of  a  servant  whom  he  negligently  ap-  • 
points  or  negligently  controls.*  But  it  is  otherwise  if  the  agent  be 
without  authority,  express  or  implied,  and  the  act  be  out  of  the 
range  of  the  agent's  business,  and  against  the  principal's  express 
and  bond  fide  commands.^    It  should  also  be  remembered  that  as  it 

*  R.  V.  Dixon,  3  M.  &  S.  11, 1814;  clerk  without  the  owner's  consent 
Roberts  v.  Preston,  9  C.  B.  (N.  S.)  Noecker  v.  People,  91  111.494, 1879; 
208, 1860 ;  State  v,  Wentworth,  65  Me.  People  v.  Roby,  (Mich.)  17  Rep.  626, 
284, 1875;  Com.  v,  Nichols,  10  Mete.  1884.  In  People  v.  Utter,  44  Barb. 
259, 1845 ;  Anderson  v.  State,  22  Ohio  170,  1864,  the  court,  on  the  other 
St.  305,  1871 ;  Mollihan  v.  State,  30  hand,  held  that  a  master  was  not  re- 
Ind.  266,  1869;  iT^ra,  J  1503.  sponsible  for  a  sale  of  liquor  on  Sun- 

'  B.  V,  Stephens,  L.  B.  1  Q.  B.  702-  day  unless  it  was  shown  to  have  been 
10, 1866.  with   his    direction    or   assent.    See 

«  B.  V.  Almon,  5  Burr.  2686,  1770 ;  Anderson  v.  State,  22  Ohio  St.  805, 
B.  V,  Dodd,  2  Sessions  Cases,  33 ;  B.   1870. 

V,  Gutch,  Moody  &  M.  433,  1829;  U.  *  B.  v,  Gutch,  Moody  &  M.  433, 
S.  V,  Nunnemacher.  7  Biss.  Ill,  1875;  1829. 
Com.  V,  Park,  1  Gray,  553, 1864 ;  Com.  *  Supra,  i  135. 
V,  Nichols,  10  Mete.  259,  1845 ;  Com.  •  See  supra,  1 135 ;  infra,  §  1503 ;  R. 
V.  Morgan,  107  Mass.  199, 1871 ;  Com.  v,  Bennett,  Bell  C.  C.  1, 1858;  8  Cox 
V.  Boston  B.  B.,  126  Mass.  61, 1879;  C.  C.  74,  cited  supra,  J  154;  U.  S. 
State  V.Smith,  10  B.  1. 258, 1872;  Com.  v,  Halberstadt,  Gilp.  262;  Com.  v, 
V.  Gillespie,  7  S.  &  B.  469, 1821 ;  State  Nichols,  10  Mete.  259, 1846 ;  Barnes 
V.  Mathis,  1  Hill,  (S.  C.)  37, 1833 ;  Brit-  v.  State,  19  Conn.  398,  1848 ;  State  v. 
ainv.State,  3  Humph.  203,1842;  Com.  Privett,  4  Jones,  100,  1856;  State  t;. 
V.Major,  6  Dana,  293, 1838 ;  Hipes  v.  DawsoD,  2  Bay,  360,  1796;  Hipp  v. 
State,  73  Ind.  39,  1880;  1  Ben.  &  H.  State,  5  Blackf.  149,  1841 ;  O'Leary  v. 
Lead.  Cas.  241 ;  infra,  H  341,  1422,  State,  44  Ind.  91, 1876 ;  Anderson  v. 
1467, 1503.  This  rule  holds  even  as  State,  39  Ind.  553,  1871 ;  State  v. 
to  the  sale  of  liquor  on  Sunday  by  a  McGrath,  73  Mo.  181, 1879  ;  State  v. 
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:    of 
ui  law, 

-  <i. 
DcUigerents, 

.  (ihroad, 

'.\  otronces  against 

:.i;iy  be  intra-terri- 

■  110111^6,2  284. 

u  claimed  in  cases  of 

<  and  forgery  before  con- 

iiinent  in  such  cases,  {  286. 
;ires  committed  part  in  one  Ju- 
rlsdiction  and  part  in  another. 
Accessaries  and    co-conspirators 
indictable  in  place  of  accessary- 
ship  or  conspiracy  and  of  per- 
formance, §  287. 


In  continuous  offences  each  place 
of  overt  act  has  cognizance, 
S288. 

Adjustment  of  punishment  in 
such  cases,  J  289. 

Oifences  in  carriages  and  boats, 
J  290. 

In  larceny,  thief  liable  wherever 
goods  are  brought,  J  291. 

In  homicide,  place  of  wound  has 
cognizance,  and  by  statute  place 
of  death,  {  292. 

Law  of  place  of  performance  de- 
termines indictability,  J  292  a. 

Sovereigns  may  have  concurrent 
or  successive  jurisdiction,  J  293. 
7.  (hurt*  Martial  and  Military 
Courts, 

Martial  law  is  law  for  the  army, 
military  law  is  law  imposed  on 
a  subjugated  country,  J  294 

Judgments  of,  may  be  a  bar,  J  295. 


I.   JUDICIAL  POWEES  SETTLED   BY   FEDERAL  CONSTITUTION. 

§  252.  The  powers  given  to  Congress  under  this  head  are : 

To  provide  for  the  punishment  of  counterfeiting  the  summary 
securities  and  current  coin  of  the  United  States.'  ^udtciai*^ 

To  define  and  punish  piracies,  felonies  committed  on  powers 
the  high  seas,  and  offences  against  the  law  of  nations.'         Constitu- 

To  make  rules  for  the  government  and  r^ulating  of  ^^^^' 
the  land  and  naval  forces.' 

To  provide  for  organizing,  arming,  and  disciplining  the  militia, 
and  for  governing  such  parts  of  them  as  may  be  employed  in  the 
service  of  the  United  States.* 

To  exercise  exclusive  l^slation  in  all  cases  whatsoever  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession  ol 
particular  States  and  the  acceptance  of  Congress,  become  the  seat 
of  the  government  of  the  United  States;  and  to  exercise  like 
authority  over  all  places  purchased,  by  the  consent  of  the  legisla- 
ture of  the  State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock -yards,  and  other  needful  buildings  f 


1  Art.  1,  i  8,  cl.  6. 
*  Ibid.  cl.  10. 
»  Ibid.  cl.  14. 


*  Ibid.  cl.  16. 

^  Ibid.  cl.   17.     See    infra,  {  260, 


n.  8. 
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CHAPTER   X. 


IN  WHAT  COURTS  INDICTMENTS  ARE  COGNIZABLE. 


I.  Judicial  Powers  settled  by 
Federal  Constitution. 

Summary  of  federal  judicial  pow- 
ers given  hj  Constitution,  2  252. 

Prevalent  view  is  that  federal  ju- 
diciary has  no  common  law 
criminal  jurisdiction,  }  253. 

Conflict  of  early  rulings  on  this 
topic,  i  264. 

Rulings  do  not  shut  out  common 
law  as  a  standard  of  interpreta- 
tion, {  255. 

No  formal  jurisdiction  is  given  of 
exclusively  common  law  of- 
fences, I  256. 

Statutory  jurisdiction  of  federal 
courts,  i  257. 

Includes  offences  against  law  of 
nations,  J  258. 

Also  offences  against  federal  sov- 
ereignty, {  259. 

Also  offe&ces  against  individuals 
on  federal  soil  or  on  ship,  2  260. 

Also  offences  against  property  of 
federal  government,  J  261. 

Also  against  public  federal  jus- 
tice, i  262. 
II.  In   what    Courts    Offences 
against  Federal   Govern- 
ment ARE  TO  BE  tried. 

State  courts  have  not  concurrent 
jurisdiction  unless  given  by 
statute,  i  264. 

Conflict  of  opinion  as  to  State 
jurisdiction,  J  265. 

As  to  offences  distinctively  against 
U.  S.  the  States  are  indepen- 
dent sovereigns,  J  266. 
ni.  Conflict  AS  TO  Habeas  Corpus. 

Bight  of  the  courts  to  discharge 
from  federal  arrests,  §  267. 
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Federal    courts     have   statutoiy 
power  of  habeoB  corpus  in  fed- 
eral cases,  i  268. 
rv.  Conflict  AND  Concurrence  OF 
Jurisdictions. 

1.  Offences  <U  Sea, 

Offences  at  sea  cognizable  in 
country  of  flag,  2  269. 

Federal  courts  have  jurisdiction 
of  crimes  on  high  seas  out  ot 
State  jurisdiction,  2  270. 

Sovereign  has  jurisdiction  of  sea 
within  cannon-shot  from  shore, 
2  270  a. 

2.  Offences  by  Subjects  abroad. 
Subjects  may  be  responsible  to 

their  own  sovereign  for  offences 
abroad,  2  271. 

Apportionment  of  this  sovereignty 
between  Federal  and  State  gov- 
ernments, 2  272. 

Offences  in  semi-civilized  lands, 
2  273. 

Also  over  political  offences  abroad, 
2  274. 

Political  extra-territorial  offences 
by  subjecta  are  punishable,  2  275. 

Perjury  and  forgery  before  consu- 
lar agents  punishable  at  home, 
2  276. 

Homicide  by  subjects  abroad  pmi- 
ishable  in  England,  2  277. 
8.  LiabUUy  of  Extra-territorial  Prta- 
cipai. 

Extra-territorial  principal  may 
be  intra-territorially  indictable, 
2  278. 

Principal  responsible  for  extra- 
territorial acts,  2  279. 

Doubts  in  cases  where  i^gent  is 
independently  liable,  2  280. 
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4.  Offences  by  Aliens  in  Country  of 

Arrest. 
Aliens  indictable  in  country  of 

arrest  by  Roman  Law,  J  281. 
So  in  English  and  American  law, 

2  282. 

So  as  to  Indians,  J  282  a. 

But  not   80    as   to  belligerents, 

3  283. 

5.  Offences  by  Aliens  abroad. 
Extra-territorial  offences  against 

our  rights  may  be  intra-terri- 
torially  indictable,  {  284. 

Jurisdiction  claimed  in  cases  of 
perjury  and  forgery  before  con- 
suls, I  285. 

Punishment  in  such  cases,  I  286. 

6.  Offences  committed  part  in  otic  Jvr 

risdiction  and  part  in  another. 
Accessaries  and    co-conspirators 
indictable  in  place  of  accessary- 
ship  or  conspiracy  and  of  per- 
formance, 2  287. 


In  continuous  offences  each  place 
of  overt  act  has  cognizance, 
J288. 

Adjustment  of  punishment  in 
such  cases,  {  289. 

Offences  in  carriages  and  boats, 
2  290. 

In  larceny,  thief  liable  wherever 
goods  are  brought,  J  291. 

In  homicide,  place  of  wound  has 
cognizance,  and  by  statute  place 
of  death,  2  292. 

Law  of  place  of  performance  de- 
termines indictability,  2  292  a. 

Sovereigns  may  have  concurrent 
or  successive  jurisdiction,  2  293. 
7.  Courts  Martial  and  Military 
Courts. 

Martial  law  is  law  for  the  army, 
military  law  is  law  imposed  on 
a  subjugated  country,  2  294. 

Judgments  of,  may  be  a  bar,  2  295. 


I.   JUDICIAL   POWEBS  SETTLED   BY   FEDERAL  CONSTITUTION. 

§  252.  The  powers  given  to  Congress  under  this  head  are : 
To  provide  for  the  punishment  of  counterfeiting  the  summary 
securities  and  current  coin  of  the  United  States.^  P^J®^.®!*^ 

judicial 

To  define  and  punish  piracies,  felonies  committed  on  powers 
the  high  seas,  and  offences  against  the  law  of  nations.'         Constitu- 

To  make  rules  for  the  government  and  regulating  of  '*°"' 
the  land  and  naval  forces.' 

To  provide  for  organizing,  arming,  and  disciplining  the  militia, 
and  for  governing  such  parts  of  them  as  may  be  employed  in  the 
service  of  the  United  States.^ 

To  exercise  exclusive  l^slation  in  all  cases  whatsoever  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession  of 
particular  States  and  the  acceptance  of  Congress,  become  the  seat 
of  the  government  of  the  United  States;  and  to  exercise  like 
authority  over  all  places  purchased,  by  the  consent  of  the  legisla- 
ture of  the  State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock -yards,  and  other  needful  buildings  f 


^  Art.  1,  2  8.  el.  6. 

*  Ibid.  cl.  10. 

•  Ibid.  cl.  14. 


*  Ibid.  cl.  16. 

*  Ibid.  cl.  17. 
n.  8. 


See    infra f  2  260, 
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and  to  make  all  laws  which  shall  be  necessary  and  proper^  for 
caq-ying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  the  Constitution  in  the  government  of  the  United  States.* 

To  enforce  the  rights  established  by  the  fourteenth  and  fifteenth 
amendments.' 

§  253.  It  is  said  in  a  case  which  will  presently  be  more  fully 
^     ,    ,    noticed,  and  which  is  assumed  to  have  settled  the  law  on 

Prevaleiit  ,     , 

view  IB  this  important  question,  that  although  it  may  be  that  the 
erai  judi-  Supreme  Court  possesses  jurisdiction  derived  immediately 
ciaryhas  f,.Qm  ^g  Constitution,  of  which  the  legislative  power 
mon  law     cannot  deprive  it,  all  other  courts  created  by  the  general 

government  possess  no  jurisdiction  but  what  is  given  them 
by  the  power  that  creates  them,  and  can  be  invested  with  none  but 
what  the  power  ceded  to  the  general  government  authorizes  Congress 
to  confer.  Certain  implied  powers,  it  is  admitted,  must  necessarily 
result  to  courts  of  justice  from  the  nature  of  their  institution :  as 
to  fine  for  contempt,  to  imprison  for  contumacy,  and  to  enforce 
obedience  to  orders ;  but  jurisdiction  of  crimes  against  the  federal 
government,  it  is  held,  is  not  among  these  powers,  fiefore  an 
offence  can  become  cognizable  by  the  United  States  courts,  so  it 
is  concluded.  Congress  must  first  recognize  it  as  such,  affix  a  punish- 
ment to  it;  and  declare  the  court  that  shall  have  jurisdiction.^ 
§  254.  The  first  case  which  involved  the  question  of  the  common 

law  criminal  jurisdiction  of  the  federal  courts  was  that 
early  raf-  ^^  Henfield,  tried  for  illegally  enlisting  in  a  French 
refation^'*  privateer ;  a  case  tried  in  1793,  but  for  the   first  time 

fully  reported  in  1850.*  In  this  case  Chief  Justice  Jay, 
Judge  Wilson,  and  Judge  Iredell,  of  the  Supreme  Court,  and  Judge 
Peters  of  the  District  Court,  concurred  in  holding  that  all  viola- 

*  Ibid.  cl.  18.    In  this  section  the  v.  State  of  Maryland,  4  Wheat.  413, 

word  necessary  has  been  construed  to  1819  j  U.  S.  v,  Bevans,  8  Wheat.  386, 

mean  needful^  requisite^  essential,  and  1818;   Martin's  Lessee  v.  Hunter,  1 

conducive  to,  and  gives  Congress  the  Wheat.  304, 1816;  Ex  parte  Bollman, 

choice  of  the  means  best  calculated  to  4  Cranch,  75,  1807 ;  U.  S.  v.  Fisher,  2 

exercise  the  powers  they  possess ;  and  Cranch,  358,  396,  1804. 

under  this  construction  it  has  been  *  Whart.  Com.  Am.  Law,  J  J  691  ei 

held  that  Congress  has  power  to  in-  seq. 

flict  punishment  in  cases  not  specified  *  U.  S.  v,  Hudson  and  Groodwin,  7 

by  the  Constitution,  such  power  being  Cranch,  32, 1810 ;  U.  S.  v.  Coolidge,  1 

implied  as  necessary  and  proper  to  the  Wheat.  416, 1816.  See  Duponceau  on 

sanction  of  the  laws  and  the  exercise  Jurisdiction  of  United  States  Courts, 

of  the  delegated  powers.    M'Culloch  *  Whaxt  State  Trials,  49. 
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tions  of  treaties^  of  the  law  of  nations,  and  of  the  common  law,  so 
fer  as  federal  sovereignty  is  concerned,  are  indictable  in  the  federal 
courts  without  statute.  Almost  at  the  same  time  before  Judge 
Iredell,  Judge  Wilson,  and  Judge  Peters,  an  American  citizen  was 
convicted,  at  common  law,  for  sending  a  threatening  letter  to  the 
British  Minister.*  Then  came  Isaac  Williams's  case,  where  the 
same  law  was  held  by  Chief  Justice  Ellsworth.* 

Such  was  the  state  of  the  law  when  Judge  Chase,  in  WorralPs 
case'  (Chief  Justice  Jay,  Judge  Wilson,  and  Judge  Iredell  being 
no  longer  on  the  bench,  and  Chief  Justice  Ellsworth  being  abroad), 
without  waiting  to  learn  what  had  been  decided  by  his  predecessors, 
startled  both  his  colleague  and  the  bar  by  announcing  that  he  would 
entertain  no  indictment  at  common  law.  No  reports  being  then,  or 
for  some  time  afterward,  published,  of  the  prior  rulings  to  the  con- 
trary, it  is  not  to  be  wondered  that  the  judges  who  came  on  the 
bench  after  Judge  Chase  supposed  that  he  stated  the  practice 
correctly.  In  this  view  Judge  Washington  seems  to  have  held  that 
there  could  be  no  indictment  for  perjury  at  common  law  in  the 
courts  of  the  United  States  ;*  and  Chi,ef  Justice  Marshall,*  in  more 
than  one  case,  treats  the  same  point  as  if  settled  by  consent.^  But 
in  a  case  which  occurred  in  the  Circuit  Court  of  Massachusetts^  in 
1813,  on  an  indictment  for  an  offence  committed  on  the  high  seas, 
the  question  arose  whether  the  Circuit  Court  had  jurisdiction  to  try 
offences  against  the  United  States  which  had  not  been  defined,  and 
to  which  no  punishment  had  been  affixed.  Judge  Story,  admitting 
that  the  courts  of  the  United  States  were  of  limited  jurisdiction,  and 
could  exercise  no  authority  not  expressly  granted  to  them,  con- 
tended that  when  an  authority  was  once  lawfully  given,  the  nature 
and  extent  of  that  authority,  and  the  mode  in  which  it  should  be 
exercised,  must  be  regulated  by  the  rules  of  the  common  law.  The 
inference,  he  urged,  was  plain,  that  the  Circuit  Courts  have  cogni- 
zance of  all  offences  against  the  United  States;  that  what  these 
offences  were  depended  upon  the  common  law,  applied  to  the 
powers  confided  to  the  United  States;  that  the  Circuit  Courts, 

»  U.  S.  V.  Ravara,  Whart.  State  Tr,       «  U.  8.  v.   Burr.    4  Cranch,    600, 
91 ;  2  Dallas,  297, 1793.  -  1808. 

«  Whart.  State  Trials,  661.  •  U.  S.  v,  Bevans,  3  Wheat.  336, 

»  Whart.  State  Trials,  189.  1818;  U.  S.  v.  Wiltberger,  5  Wheat. 

*  See  1  W.  C.  C.  R.  84, 1804,  the  re-  76,  1820. 
port  of  which  case  appears  to  be  de-       "^  U.  S.  v,  Coolidge,   1  Gall.  488, 
fectiye  in  the  conclusion  of  Judge  1814. 
Washington's  opinion. 
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having  such  cognizance^  might  punish  by  fine  and  imprisonment 
where  no  punishment  was  specially  provided  by  statute ;  that  the 
admiralty  was  a  court  of  extensive  criminal  as  well  as  civil  juris- 
diction ;  and  that  offences  of  admiralty  were  exclusively  cognizable 
by  the  United  States,  and  punishable  by  fine  and  imprisonment, 
where  no  other  punishment  was  specially  prescribed.  The  district 
judge  dissenting,  the  case  came  before  the  Supreme  Court  of  the 
United  States ;  and  it  is  evident  from  the  report,*  that  a  strong  de- 
sire existed  in  the  minds  of  the  judges  to  hear  the  whole  question 
of  the  extent  of  jurisdiction  reargued.  The  attorney-general,  how- 
ever, declined  to  do  so,  being  unwilling  to  attempt  to  shake  the 
opinion  in  United  States  v.  Hudson  and  Goodwin  f  by  the  authority 
of  that  case  the  court  felt  themselves  bound,  and  so  certified  to  the 
Circuit  Court.' 

§  255.  But  even  assuming,  as  was  said  on  another  occasion,^  that 
,  it  is  now  finally  established  that  the  common  law,  as  a 
not  shut  source  of  jurisdiction,  is  not  recognized  in  the  federal 
mon  law  courts,  this  docs  not  exclude  the  operation  of  the  com- 
JJd  oT^^^  mon  law,  as  a  rule  for  the  exercise  of  a  jurisdiction  pre-- 
terpreta-  viofusly  given.  That  the  common  law  is  necessarily  thus 
appealed  to  will  hereafter  appear  in  the  chapters  discuss- 
ing offences  against  the  United  States;  and  it  will  be  seen  that 
there  is  not  one  of  these  offences  whose  character  is  not,  accord- 
ing  to  the  construction  given  by  the  federal  courts,  determined  by 
a  resort  to  the  common  law.* 

^  1  Wheat.  416, 1816.  1823;  U.  S.  v.  Scott,  4  Biss.  29, 1865 ; 

*  7  Cranch,  82,  1813.  U.  S.  v,  Babcock,  4  McL.,  113,  1846; 

'  Chancellor  Kent  does  not  seem  to  U.  S.  v.  Taylor,  1  Hughes,  614,  1873. 

think  that  the  case  of  U.  S.  v.  Coolidge  Hence  the  United  States  courts  have 

should  be  governed  by  the  same  prin-  no  jurisdiction  to  try  attempts  to  bribe 

ciple  as  those  of  U.  S.  v,  Hudson,  and  revenue  officers  to  burn  distilleries. 

U.  S.  V.  Worrall— the  one  a  libel  and  U.  S.  v.  Gibson,  47  Fed.  Rep.  833, 1891. 

the  other  an  attempt  to  bribe  a  com-  To  same  effect,  see  argument  of  Clif- 

missioner  of  the  revenue— the  two  lat-  ford,  J.,  in  U.  S.  v.  Cruikshank,  92 

ter  being  decided  on  the  ground  that  U.  S.  664,  1876 ;  infra,  §  266.     But 

the    Constitution   had  given  to  the  otherwise  as  to  offences  on  high  seas 

courts  no  jurisdiction  in  such  cases ;  and  places  within  exclusive  jurisdic- 

whereas  the  case  of  Coolidge  was  one  tion.    U.  S.  v.  Shepherd,  1  Hughes, 

of  admiralty,  over  which  the  federal  620,  1873. 

courts  seem  to  have  a  general  and  *  Wharton  State  Tr.  87. 

exclusive  jurisdiction.    Kent's  Com.  *  See  particularly  as  to  piracy,  tn/ro, 

vol.  i.  p.  338.    As  following  U.  S.  v,  J  1860,  and  see  vindication  of  position 

Coolidge,  and  denying  jurisdiction,  in  the  text  in  Whart  Com.  Am.  Law, 

see  U.  S.  V,  Maurice,  2  Brock,  96,  J?  12,  200,  452.    Compare,  also,  Mar- 
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§  256.  While,  therefore,  it  is  settled  that  the  federal  courts  have 
no  jurisdiction  of  offences  not  declared  to  be  such  by  fed- 
eral statute,  yet,  as  these  statutes  mostly  designate  offences  jurisdic- 
by  title,  leaving  their  definition  to  the  common  law,  it  is  ^x^iu. 
the  common  law  that  is  the  final  arbiter  as  to  what  such  lively 

oomtnon 

offences  are.     And  even  this  formal  restriction  of  federal  law 
jurisdiction  to  statutory  offences  is  in  some  measure  done  °  ®°*^^* 
away  with  by  a  statute,  hereafter  to  be  noticed  more  fully,  by  which 
conspiracies  against  the  United  States  are  made  indictable.^     Other 
common  law  offences  against  the  United  States  are  still  cognizable 
in  State  courts,  when  committed  within  State  limits,  and  where 
State  cognizance  of  them  is  not  prohibited  by  federal  statute.*    But 
when  common  law  offences  against  the  United  States  are  committed 
on  the  high  seas,  or  on  exclusively  federal  territory,  they  are  either 
punishable  in  the  federal  courts,  or  they  are  not  punishable  at  all. 
§  257.  It  remains  to  consider  such  offences  as  are  brought  within 
the  jurisdiction  of  the  federal  courts  by  act  of  Congress,  gt^tu^ry 
The  offences  thus  particularly  enumerated  by  Congress  juriadic- 

,_  ,  ,        «  1    1        1        n  1  tionof 

may  be  collected  under  five  general   beads ;  first,  those  federal 
against  the  law  of  nations ;  secondly,  those  against  fed-  ^^    * 
eral  ^vereignty ;  thirdly,  offences  against  the  persons  of  individ- 
uals; fourthly,  offences  against  property ;  and  fifthly,  offences  against 
public  justice. 

§  258.  (a)  Under  the  first  head,  namely,  offences  against  the  law 
of  nations,  may  be  classed,  the  accepting  and  exercising,  includes 
by  a  citizen,  a  commission  to  serve  a  foreign  State  against  offencea 
a  State  at  peace  with  the  United  States  f  fitting  out  and  law  of 
arming,  within  the  limits  of  the  United  States,  any  vessel  °**^*^°** 

bury  17.  Madison,  1  Cranch,  137, 1808;  course  is  found  in  U.  8.  v.  Meyer, 

U.  S.  V.  Outerbridge,  5  Saw.  620, 1868 ;  cited  Whart.  Prec.  955,  note.  As  illus- 

Com.  V.  Koslofif,  5  S.  &  B.  545,  1820.  trations  of  the  rejection  of  common 

This  position  is  msdntained  in  Dupon-  law  jurisdiction,  see  U.  S.  v,  Babcock, 

ceau  on  Juris.  3,  and  in  Whart.  State  4  McLean,  113,  1846;  Anon.  1  Wash. 

Tr.  89.  As  to  practice,  when  the  ques-  C.  C.  84,  1804 ;  U.  S.  v,  Maurice,  2 

tion  is  open,  the  federal  courts  follow  Brock.  96, 1823 ;  U.  S.  v.  New  Bedford 

the  courts  of  the  State  in  which  they  Bridge,  1  Woodb.  &  Minot,  401, 1846  ; 

sit.   See  U.  S.  v.  Shepard,  1  Abb.  U.  S.  U.  S.  v.  Lancaster,  2  McLean,  431, 

431.  1841 ;  U.  S.  v.  Barney,  5  Blatch.  C.  C. 

^  Infra,  H  1356  a,  1785.  294.  1866 ;  U.  S.  v.  Scott,  4  Biss.  29, 

»  Infra,  {  266 ;  10  Wash.  Writ,  by  1865 ;  and  cases  cited  in  J  254. 

Sparks.  535 ;  Whart.  State  Tr.  pp.  87,  »  Rev.   Stat.   1878,  5281 ;    infra,   i 

88.  An  instance  of  common  law  juris-  1901. 
diction  being  accepted  as  a  matter  of 
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for  a  foreign  State  to  cruise  against  a  State  at  peace  with  the  United 
States  '^  increasing  or  assisting,  within  the  United  States,  any  force 
of  armed  vessels  of  a  foreign  State  at  war  with  a  State  with  which 
the  United  States  are  at  peace ;  setting  on  foot  within  the  United 
States,  any  military  expedition  against  a  State  at  peace  with  the 
United  States  f  suing  forth  or  executing  any  writ  or  process  against 
any  foreign  minister,  or  his  servants,  the  writs  being  also  declared 
void  ;*  and  violating  any  passport ;  or  in  any  other  way  in&acting 
the  law  of  nations,  by  violence  to  an  ambassador,  or  foreign  minis- 
ter, or  their  domestics.^ 

§  259.  (6)  Under  the  second  head,  namely,  offences  against  federal 

sovereignty,  may  be  classed,  treason  against  the  United 

fences         States  and  misprision  of  treason  f  holding  any  treasonable 

fSerai        correspondence  with  a  foreign  government;^  recruiting 

sover-         soldiers  to  serve  aminst  the  United  States  f  enlisting:  by 

eigntj.  .....  o     J 

a  citizen  within,  or  going  out  of  the  United  States  with 
intent  to  enlist  in  the  service  of  any  foreign  State  f  fitting  out  and 
arming  a  vessel  by  a  citizen  of  the  United  States,  out  of  the  United 
States,  with  intent  to  cruise  against  citizens  of  the  United  States  ;*® 
illegally  holding  office  ;^^  false  personation  in  naturalization  -^^  of- 
fences against  the  elective  franchise  f^  false  personation  of  owners 
of  stock  or  other  claim  against  the  United  States ;"  obstructing 
officers  executing  warrants  under  civil  rights  laws  ;**  conspiring  to 
prevent  a  person  holding  or  accepting  federal  office;"*  injuring  a 
person  so  holding  office  f  offences  against  Indians  '^  offences  on 
Guano  Islands  ;^'  political  offences  against  the  federal  government 
committed  by  subjects  abroad  f^  perjury  and  forgery  abroad  f^  and 
the  various  offences  defined  in  the  statutes  relating  to  the  post- 

1  Rev.  Stat.  1878,  5281 ;    infra,  |      "  Rev.  Stat  6426-9,  6606,  6611-19, 

1901.  6620,  6629,  6632 ;  infra,  H  1833  et  Mq, 

«  Rev.  Stat.  6286 ;  infra,  i  1906.  See,  also,  U.  S.  v.  Morrissey,  32  Fed. 

»  Rev.  Stat.  6286.  Rep.  147,  1887. 

*  Ibid.  4063 ;  infra,  i  1899.  "  Rev.  Stat.  U.  S.  6436-8. 
fi  Rev.  Stat.  4062.  «  Ibid.  6616. 

«  Ibid.  6331-8.    As  to  subsequent  "  Ibid.  6618. 

statutes,  ^ee  infra,  J§  1782  et  seq,  "  Ibid.  6618. 

^  Rev.  Stat.  6336 ;  infra,  i  1789.  "  Ibid.  2128,  2146,  2150. 

*  Rev.  Stat.  6337;  infra,  ?  1786.  "  Ibid.  6676.  See  Jones  v.  U.  S.,11 

*  Rev.  Stat.  6282.  Sup.  Ct.  Rep.  80, 1891 ;  Smith  v.  U.  S., 
i»  Ibid.  6284.  137  U.  S.  224,  1891. 

"  Ibid.  1787.  »  Ir^ra,  ?  274. 

»  Ibid.  6424;  ir^fra,  ??  1833  et  seq.  «  Infra,  I  276. 
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office;^  to  counterfeiting,'  to  piracy,  revolt,  and  the  slave-trade.* 
Under  this  head  may  be  noticed  conspiracies  against  the  United 
States,  as  hereafter  specified.^ 

§  260.  (c)  Under  the  third  head,  namely,  offences  against  the  per- 
sons of  individuals,  may  be  classed,  subjecting  any  person  ^j^^  ^f_ 
to  deprivation  of  rights  under  color  of  law  ,•*  depriving  fences 
any  person  of  equal  protection  of  law  f  murder  or  man-  dfviduais 
slaughter,  in  any  fort,  dock-yard,  or  other  place  or  district  ^i,^or*on 
of  country  under  the  sole  and  exclusive  jurisdiction  of  the  '^^P**  ?'' 

•^  ,  ,  ,  depriving 

United  States  f  causing  death  on  ship  by  explosive  sub-  individ- 
stances  f  murder,  manslaughter,  or  rape,  upon  the  high  civil 
seas,  or  in  any  river,  haven,  basin,  or  other  like  place  out  "8^*®- 
of  the  jurisdiction  of  the  United  States,  etc.  f  offences  covered  by 
statutes  protecting  persons  on  the  high  seas,  or  arms  of  the  sea,  or 
rivers,  or  bays  within  the  admiralty  jurisdiction  of  the  United  States, 
and  out  of  the  jurisdiction  of  particular  States  ;^°  and  kidnapping 
persons  with  intent  to  enslave.^^ 

^  BeV.  Stat.  U.  S.  5463  et  seq.    24  States,  by  buying  lands  for  other  than 
Stat  at  L.  364, 25  Stat,  at  L.  1825,  and  the  parpose  of  governing  the  same,  does 
25  Stat  at  L.  496.  not  exclude  State  jurisdiction.    U.  S. 
»  Ibid.  5457,  742,  26  Stat  at  L.  v,  Penn,  48  Fed.  Bep.  669,  1892.    See 
»  See  Rev.  Stat  U.  S.  5413^0.  Wills  v.  State,  3  Heisk.   141,  1871. 
*•  Ir^frOj  2  1556  a.  Where  the  United  States  acquires  land 
^  ftey.  Stat.  U.  S.  5510.  within  a  State  in  any  other  way  than 
*  Ibid.  5519.  by  purchase  with  its  consent,  forts, 
^  Ibid.  5339,  26  Stat  at  L.  81, 123.  arsenals,  or  other   pablic  buildings 
This  jurisdiction  is  exclusive,  unless  erected  thereon  for  the  use  of  the  gen- 
there  IS  a  reservation  to  the  State  in  eral  government,  as  instrumentalities 
the  act  of  cession.    U.  S.  v.  Bevans,  3  for  the  execution  of  its  powers,  will  be 
Wheat.  336, 1818 ;  U.  S.  v.  Cornell,  2  free  from  any  such  interference  and 
Mason,  60,  1819;  U.  S.  v.  Davis,  5  jurisdiction  of   the  State   as  would 
Mason,  356, 1829.   See  U.  S.  v.  Barney,  destroy  or  impair  their  effective  use 
5  Blatch.  294, 1866 ;  Beynolds  v.  Peo-  for  the  purposes  designed.    But  when 
pie,  1  Colo.  Ter.  179, 1869 ;  Territory  v.  not  so  used  the  powers  of  the  State 
Burgess,  8  Mont.  57, 1888 ;  Sharon  v.  over  such  places  will  be  as  full  and 
Hill,  24  Fed.  Bep.  726,  1885;  Fort  complete  as    over  any  other  places 
Leavenworth  B.  B.  Co.  v,  Lowe,  114  U.  within  its  limits.    Fort  Leavenworth 
8. 525, 1885.    The  mei'e  reservation  of  B.  B.  Co.  v.  Lowe,  114  U.  S.  525, 1886. 
the  right  "to  serve  State  processes"  *  Bev.  Stat.  U.  S.  5354. 
in  the  ceded  place  does  not  exclude  ^  Infra,  2  269.    See  B.  S.  of  U.  S. 
federal  jurisdiction.    Lahser  v.  State,  3}  5339-40. 

30  Tex.  App.  387,  1891 ;   U.  S.  v.  ^°  Bev.  St  U.  S.  6346  et  seq. ;  B.  S. 

Davis,   tU   supra.     But   the   United  U.  S.  J  J  5339-40.    The  open  waters 


"  Bev.  Stat  U.  S.  5525. 
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§  261.  (d)  Under  the  fourth  head;  namely,  offences  against 
Also  of-  property,  may  be  classed,  embezzling  or  purloining  any 
fenoea  arms  OF  Other  ordnance  belonging  to  the  United  States, 
property  by  any  person  having  the  charge  or  custody  thereof,  for 
govern-*  purposes  of  gain,  and  to  impede  the  service  of  the  United 
^^j^**""  States;*  custom-house  frauds,-*  frauds  in  stealing  imple- 
soii,  or  on  ments  used  in  printing  obligations,  or  papers  of  impor- 
'  ^^'  tance  f  burning,  or  aiding  to  burn,  any  dwelling-house, 
store,  or  other  building,  within  any  fort,  dock-yard,  or  other  place 
under  the  jurisdiction  of  the  United  States;*  setting  iSre  to,  or 
burning,  or  aiding  to  set  fire  to,  or  bum,  any  arsenal,  armory,  etc., 
of  the  United  States,  or  any  vessel  built  or  building,  or  any  mate- 
rials, victuals,  or  other  public  stores  f  taking  and  carrying  away, 
with  intent  to  steal,  the  personal  goods  of  another,  from  within  any 
of  the  places  under  the  sole  and  exclusive  cognizance  of  the  United 
States,  or  being  accessary  thereto  f  and  the  various  forms  of  rob- 
bery and  larceny  on  the  high  seas. 

§  262.  (e)  Under  the  fifth  head,  namely,  offences  against  public 
Also  justice,  may  be  classed,  bribing  any  United  States  judge 

public  fed-  or  legislator  with  intent  to  obtain  any  opinion,  judgment, 
and  po??cv\  ^^  ^^*^>  ^^  ^^Y  ^^^^*  depending  before  him  f  receiving  such 

of  the  Great  Lakes  are  "  High  Seas  "  citizens  of  the  United  States,  is  exclu- 

within  the  meaning  of  this  act,  and  sively  cognizable  by  the  courts  of  the 

the  United  States  courts  have  juris-  State.    Com.  v,  Peters,  12  Mete.  387, 

diction  of  crimes  committed  on  board  1847 ;  People  t;.  Welch,  141  N.  Y.  266, 

ships  belonging  to  United  States  citi-  1894.    See  infra,  H  270,  270  a. 

zens  navigating  their  waters.     U.  S.  ^  Rev.  Stat  U.  S.  6439,  6456. 

V.  Rodgers,  160  U.  S.  249,  1894,  affirm-  »  Ibid.  5444. 

ing  46  Fed.  Rep.  1,  1891.    See,  also,  ■  Ibid.  6463-4. 

U.  S.  V.  Beyer,  81  Fed.  Rep.  36,  1887.  *  Ibid.  6386. 

An  offence  at  sea  within  cannon-shot  '  Ibid.  6886. 

of  the  shore  is  cognizable  in  the  fed-  •  And  see  Com.  v.  Gaines,  2  Va.  Cas. 

eral  courts.    U.  S.  v.  Grush,  5  Mason,  172.    The  burden  is  on  the  govem- 

290,  1829 ;  U.  S.  v.  Holmes,  6  Wheat,  ment  to  show  that  the  crime  was  com- 

412,  1820.    But  a  ship  lying  at  anchor  mitted  on  land  which  was  under  the 

between  Boston  and  Chelsea,  off  Con-  exclusive  jurisdiction  of  the  United 

stitution  Wharf,  at  the    distance  of  States.  U.  S.  v,  Meagher,  37  Fed.  Rep. 

one-fourth  or  one-third  of  a  mile  from  876,  1888. 

said  wharf,  in  water  of  the  depth  of  Larceny  of  whiskey  from  bonded 

four  or  five  fathoms  at  low  tide,  and  warehouses  is  triable  in  State  courts, 

between  one-third  and  half  a  mile's  The  federal  courts  only  have  jurisdic- 

distance     from     the     navy-yard     in  tion  to  punish  for  removal  by  owner 

Charlestown,  is  within  the  body  of  without  payment  of  taxes.    State  v, 

the  county  of  Suffolk ;  and  an  offence  Harmon,  104  N.  C.  792, 1889. 

so  committed  on  board  a  merchant  ^  Rev.  Stat.  U.  S.  6461. 
ship  so  situate,  owned  by  a  citizen  or 
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bribe  ;*  extortion  of  any  kind  f  embezzlement  by  public  officers  f 
other  forms  of  official  misconduct;*  obstructing  any  officer  of 
the  United  States  in  the  service  of  any  legal  writ  or  process 
whatsoever ;  demanding  and  receivings  by  reason  of  his  office,  any 
greater  fees  than  those  allowed  by  law,  by  a  public  officer,  or 
his  deputy  f  endeavoring  to  impede,  intimidate,  or  influence  any 
juror,  witness,  or  officer  in  any  court  of  the  United  States  in  the 
discharge  of  his  duties,  or  by  threats  or  force  obstructing  or  im- 
pedings  or  endeavoring  to  impede  the  due  administration  of  justice 
therein  f  committing  perjury,  or  causing  another  to  do  so,  in  any 
suit  or  controversy  depending  in  any  of  the  courts  of  the  United 
States,  or  in  any  deposition  taken  in  pursuance  of  the  laws  of  the 
United  States  /  taking  other  forms  of  false  oaths  forbidden  by  acts 
of  Congress  f  endeavoring  to  defeat  the  course  of  justice  f  circu- 
lating obscene  literature  through  the  mail  or  custom-house.^^ 

§  263.  By  clauses  in  several  of  the  acts  referred  to,  it  is  ex- 
pressly declared  that  nothing  therein  shall  be  construed  to  deprive 
the  courts  of  the  individual  States  of  jurisdiction  under  the  laws  of 
the  several  States,  over  offences  made  cognizable  by  these  acts. 
Such  is  the  case,  as  has  been  noticed,  with  the  crimes  of  forging, 
coining,  and  counterfeiting.^^  By  the  act  establishing  and  r^ulat- 
ing  the  Post-office  Department,  authority  is  given  to  the  federal 
officers  to  prosecute  in  the  State  courts  offences  against  the  depart- 
ment." 

n.   IN    WHAT    COURTS    OFFENCES    COGNIZABLE    BY  THE    UNITED 

STATES  ABE  TO  BE  TBIED. 

When  the  State  and  the  FedercU  Courts  have  Concurrent 

Jurisdiction, 

§  264.  Under  the  Federal  Constitution  exclusive  jurisdiction  is 
vested  in  the  federal  courts  of  all  offences  cognizable  under  the 

*  Ibid.  5500-2.  ment  building,  and  perjury  was  com- 

*  Ibid.  5481-7.  mitted  before  it,  the  State  courte  have 

•  Ibid.  5488-90.  jurisdiction  to   punish    the    offence. 

♦  Ibid.  5482  et  aeq,  Exum  v.  State,  90  Tenn.  501,  1892, 

*  Ibid.  5481.  "  Infra,  J  276. 

•  Ibid.  5404-6.    See  U.  S.  v.  Logan,      •  Rev.  Stat  1878,  5407. 

45  Fed.  Eep.  872,  1891.  "  Ibid.  1785.    Ir^ra,  J  1831 

'  Rev.  Stat.  1878,  5392     Where  a  "  See  infra,  J  748. 

State  court  was  temporarily  and  legally  "  Rev.  Stat.  U.  S.  1878,  8833. 
sitting  in  the  United  States  govem- 
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authority  of  the  United  States^  unless  where  the  laws  of  the  United 
States  shall  otherwise  direct^  In  the  language  of  Judge 
^^  Washington,  in  delivering  the  opinion  of  the  Supreme 
have  not  Court  in  a  leadine^  case,  "  Cons^ress  cannot  confer  juris- 
jurisdic-  dictiou  upon  any  courts  but  such  as  exist  under  the 
lemgiveQ  Constitution  and  laws  of  the  United  States,  although  the 
by  Con-  State  courts  may  exercise  jurisdiction  in  cases  authorized 
by  the  laws  of  the  State,  and  not  prohibited  by  the  exclu- 
sive jurisdiction  of  the  federal  courts."'  How  far  the  grant  of  ex- 
clusive jurisdiction  extends  is  discussed  in  another  work.' 

§  265.  Statutes  having  been  enacted  by  Congress  giving,  as  to 
several  lines  of  offences,  concurrent  jurisdiction  to  the  State  courts, 
it  has  been  held  in  several  of  the  States,  not  without  the  sanction 
of  repeated  intimations  of  the  Supreme  Court  of  the 
^hilot  M  United  States,  that  although  the  State  Courts  may  exer- 
to  state ju-  cise  jurisdiction  in  cases  authorized  by  the  laws  of  the 

risdiction.  ''  ,    ,  .... 

States,  and  not  prohibited  by  the  exclusive  jurisdiction 
of  the  federal  courts,  yet  it  cannot  be  considered  obligatory  on  the 
State  tribunals  to  exercise  such  jurisdiction.*  On  the  other  hand, 
as  will  be  seen,  we  have  cases  in  which  State  courts  of  high  author- 
ity have  accepted  this  jurisdiction. 

§  266.  Of  the  vexed  questions  here  involved  we  may  venture  to 
accept  the  following  solutions : 

1.  Congress  cannot  constitutionally  confer  on  a  State  court  juris- 
.   .     ,      diction    over    offences    exclusively   against    the  federal 

As  to  of-  ^      .,..,..         , 

fences  dis-  government.  Statutes  conferring  such  jurisdiction  do  not 
^ainstt^e  ^^^  Cannot  bind  the  State  courts  as  such. 
^tM^the  ^*  C>ffences  which  are  directed  against  the  sover- 
states  are  eignty  of  a  State,  or  which  directly  affect  the  State  or 
dent^Y-  its  population,  are  punishable  in  such  State,  notwith- 
ereigns.  standing  the  fact  that  such  offences  are  also  directed 
against  the  sovereignty  of  the  federal  government,  unless  the  Con- 
stitution gives  the  federal  government  exclusive  jurisdiction  over 
the  offence;*  and  even  where  the  federal  courts  have  exclusive 

1  Houston  V.  Moore,  6  Wheat  1,  *  Prigg  v.  Com.,  1 6  Peters,  639,  630, 

1820.  1842. 

*  Ibid.  See  U.  S.  v.  Ames,  Boston  *  "A  State  court  of  original  juris- 
Law  Rep.  vol.  9,  p.  295.  As  to  concur-  diction  having  the  parties  before  it 
rent  jurisdiction,  see  Whart.  Cr.  PI.  &  may,  consistently  with  federal  legis- 
Pr.  §  242.  lation,  determine  cases  at  law  or  in 

•  Whart.  Com.  Am.  Law,  ?  524.  equity  arising  under  the  Constitution 
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jurisdiction  of  one  aspebt  of  an  offence,  this  does  not  prevent  a 
State  court  from  prosecuting  another  aspect  of  the  same  offence.' 
Whether  one  sovereign,  by  prosecuting  an  offence  thus  indictable 
both  by  itself  and  by  another  sovereign,  bars  a  prosecution  by  such 
other  sovereign,  is  elsewhere  discussed.' 

3.  Offences  exclusively  against  the  United  States  are  exclusively 
cognizable  in  the  federal  courts ;  and  offences  exclusively  against 
the  States  are  exclusively  cognizable  in  the  State  Courts.'    The 

or  laws  of  the  United  States,  or  in-  to  itself  the  time,  the  duty,  and  the 

Yolying  rights  dependent  on  such  Con-  allegiance  of  State  officials,  and  thereby 

stitation    or  laws."     Harlan,  J.,  in  pat  them  under  its  immediate  control. 

Robb  V.  Connolly,  111  U.  S.  624, 1888,  As  to  perjury,  see  infra,  {  1275. 

cited  in/ray  |  267.    XJ.  S.  v.  Wells,  15  Among  the  rulings  bearing  on  this 

Int  Rev.  Bee.  56.  topic  may  be  cited  the  following : 

^  E.  g,,  where  the  uttering  a  forged  In  Massachusetts,  it  is  said  that  the 
treasury  note  is  prosecuted  as  an  utter-  enactment  of  a  federal  statute  direct- 
ing in  the  federal  courts,  and  as  a  cheat  ing  the  punishment  of  a  crime,  as 
in  the  State  courts.  Whart.  Com.  Am.  against  the  United  States,  excludes 
Law,  2  524.    Ir\fra,  J  293.  all  State  jurisdiction,  unless  the  con- 

*  Infra^  H  273,  293.    And  see  par-  current  jurisdiction  of  the  States  be 

ticularly  Whart  Cr.  PL  &  Pr.  J  441.  saved  in  the  statute.    "By  the  terms 

As  to  peijury,  see  infra,  J  1275.  As  to  of  the  Judiciary  Act,"  said  Ames,  J., 

treason,  see  infra,  2|  812-18.    As  to  in  the  Supreme  Court  of  Massachu- 

coining,  in  addition  to  points  above  setts,  in  reference  to  this  point,  "  the 

given,  see  infra,  2  749.    As  to  larceny  courts  of  the  United  States  are  vested 

and  mail  robbery,  see  State  v.  Town-  with  the  exclusive  cognizance  of  all 

send,  1  Houst.  C.  C.  10, 1863.  crimes  that  are  made  punishable  by 

'  The  propositions  in  the  text  are  act  of  Congress,  except  where  the  act  of 

dependent  upon  principles  of  consti-  Congress  makes  other  provision ;  and  it 

tntional  construction,  which  it  is  out  would  therefore  seem  that  the  crime 

of  the  range  of  the  present  treatise  to  of  embezzlement  by  a  cashier  of  a 

discuss.     If,  however,  as  is  here  as-  national  bank  located  within  our  ter- 

sumed,  each  State  is  sovereign  as  to  ritory  is  taken  out  of  the  jurisdiction 

all  powers  not  ceded  to  the  federal  of  our  courts.  This  is  at  least  strongly 

government,  the  State  has  jurisdiction  implied  in  Com.  v.  Tenney,  97  Mass. 

of  all  crimes  committed  within  its  50, 1867,  and  in  fact  is  conceded  by  the 

borders  unless  the  exclusive  jurisdic-  learned  attorney-general  in  the  argu- 

tion  of  such  crimes  is  ceded  to  the  ment  of  this    case."     Com.   v,  Fel- 

federal   government.     And    if   each  ton,  101  Mass.  204,  1869;    Com.  v. 

State  is  sovereign  as  to  its  own  fiinc-  Ketner,  92  Pa.  372,  1880.    See  Com. 

tionaries,  these  functionaries  cannot  v.  Fuller,  8  Mete.  313,  1844;  States. 

accept  any  jurisdiction  conferred  on  Tuller,  34  Conn.  280,  1867.    Infra, 

them  by  the  federal  government,  un-  i  1041. 

less  the  right  to  impose  this  juris-  Hence  even  an  accessary  to  an  em- 
diction  is  ceded  by  the  States  to  the  bezzlement  of  the  funds  of  a  national 
federal  government.  Otherwise  the  bank  by  one  of  its  officers  cannot  be 
federal  legislature  could  appropriate  tried  in  Massachusetts,  even  though 
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federal  courts,  therefore,  have  no  jurisdiction  of  offences  exclusively 
against  the  States.^ 

the    offence  of  an  accessary  is  not  offences  against  the  federal  govern- 

provided  for  by  the  federal  statutes,  ment  are  exclusively  cogniiable    in 

Com.  V.  Felton,  101  Mass.  204, 1869.  federal    courts.     State  v.  Tuller,  tU 

See  Com.  v.  Ketner,  92  Pa.  872, 1880.  supra;  Ely  v.  Peck,  7  Conn.  240, 1829; 

On  the  other  hand,  it  has  been  held  infra,  2  1041. 
in  the  same  State  in  Com.  v.  Barry,  116  In  Com.  v,  Tenney,  97  Mass.  50, 
Mass.  1,  1874 ;  that  a  larceny  com-  1867,  it  was  held  that  a  State  court 
mitted  by  an  officer  of  a  national  has  jurisdiction  of  an  indictment 
bank  of  the  property  of  the  bank  may  against  an  officer  of  a  national  bank 
be  punished  in  a  State  court,  notwith-  for  fraudulently  converting  to  his  own 
standing  that  he  may  also  be  subject  use  the  property  of  an  individual  de- 
to  punishment  for  embezzlement  under  posited  in  the  bank,  under  a  State 
the  United  States  statute.  ''The  fact,"  statute  making  such  fraudulent  con- 
so  it  is  argued  in  the  opinion  of  the  version  "  larceny." 
court,  "that  Hine  was  teller  of  the  It  is  no  objection  to  the  jurisdiction 
bank  subjects  him  to  the  punishment  of  State  courts  that  the  same  aclB, 
imposed  for  his  breach  of  trust  in  that  constituting  forgery  under  State  laws, 
capacity,  under  the  statute  of  the  are  also  violations  of  the  national 
United  States;  it  does  not  relieve  him  banking  laws,  and  that  the  offender 
from  his  liability  to  punishment  for  may  be  subjected  to  punishment  for 
the  larceny  at  common  law,  or  under  both.  Cross  v.  State,  10  Sup.  Ct.  Bep. 
statutes  of  the  State.    There  is  no  47, 1889. 

identity  in  the  character  of  the  two  Perjury  in  naturalization  proceed- 

offences,  although  the  same  evidence  ings,  no  matter  what  may  be  the  court 

may  be  relied  upon  to  sustain  the  in  which  the  false  oath  is  taken,  is 

proof  of  each.    An  acquittal  or  con-  held  to  be  an  offence  against  the  gen- 

viction  of  either  would  be  no  bar  to  a  eral  government,  and  not  punishable 

prosecution  for  the  other."    See  Com.  in  State  courts.    People  v,  Sweetman, 

V.  Carpenter,  100  Mass.  204,  1868;  8  Parker  C.  R.  358,  1865;   State  v. 

Morey  v.  Com.,  108  Mass.  433,  1871.  Adams,  4  Blackf.  146, 1840;  Peoples. 

To  the  same  effect  is  State  v.  Tuller,  Kelly,  38  Cal.  145,  1870 ;    State  v. 

84  Conn.  280, 1867,  where  it  was  held  Kirkpatrick,  32  Ark.  117, 1878.    See 

that  while  the  State  courts  cannot  ex-  ir\fra,  JJ  1041, 1276,  1870.     By  other 

ercise  jurisdiction  of  the  offence  of  courts,  however,  for  the  reason  that 

embezzlement  by  an  officer  of  a  na-  peijury  in  such  cases  strikes  at  state 

tional  bank  of  the  property  of  a  bank,  as  well  as  federal  integrity,  this  view  is 

they  have  jurisdiction  of  the  larceny  denied,    /^ra,  J 1276;  State v.Whitte- 

or  purloining  by  such  officer  of  the  more,  50  N.  H.  246, 1870 ;  Bump  t;. 

property  of  others  left  with  the  bank  Com.,  30  Pa.  476, 1868.    See  U.  S.  v, 

for  safe-keeping.    At  the  same  time,  Bailey,  9  Pet.  238, 1836.    Yet  we  may 

it  is  admitted   in  Connecticut   that  agree  that  the  State  courts  have  no 


»  Bush  V.  Kentucky,  107  U.  S.  110,  1882 ;  U.  S.  v,  Pennsylvania,  4  Hughes, 
491,  1880.  So  perjury  committed  before  a  State  court  legally  sitting  in  a 
United  States  government  building  is  triable  in  State  courts.  Exum  v.  State, 
90  Tenn.  501, 1892. 
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ni.   CONFLICT   AS  TO   HABEAS  CORPUS. 

§  267.  For  many  years  after  the  adoption  of  the  Federal  Consti- 

totion  the  State  courts  claimed  to  have  the  right  to  issue  writs  of 

jurisdiction  of  peijury  before  federal  family,  it  was  held  that,  as  no  tri- 
land  officers  (People  v.  Kelly,  88  Cal.  banal  of  the  State  had  an  inherent  or 
145,  1870 ;  see,  also,  State  v.  Pike,  15  concurrent  jurisdiction  in  such  cases, 
N.  H.  83,  1844;  State  v,  Adams,  4  the  jurisdiction  of  the  courts  of  the 
Blackf.  146, 1840) ;  and  of  perjury  in  federal  government  must  necessarily 
federal  judicial  investigations.  Ex  be  exclusive,  and  that  the  State 
parte  Bridges,  2  Woods,  428, 1875 ;  s.  c.  courts  could  take  no  cognizance, 
under  name  of  Brown  v,  U.  8.,  14  Am.  In  Missouri,  it  has  been  even  said 
L.  Beg.  N.  S.  566 ;  Shelly  v.  State,  11  that  the  power  to  punish  counterfeit- 
Lea,  594,  1882;  though  it  may  be  ing  current  coin  is,  notwithstanding 
otherwise  as  to  special  aspects  of  the  statute,  vested  exclusively  in  Con- 
perjury  under  federal  statutes ;  it^ra,  gress ;  that  the  States  have  no  concur- 
2  1275.  See,  on  this  topic,  Whart.  rent  legislation  on  the  subject;  and 
Com.  Am.  Law,  i  524.  See  Exum  v.  that  a  statute  of  a  State  providing  for 
State,  90  Tenn.  501, 1892.  the    cognizance  and  punishment  of 

In  Ohio,  on  an  information  for  sell-  such  crimes  is  void.  Mattison  v, 
ing  distilled  liquors  without  a  license,  State,  3  Mo.  421, 1838.  See  State  v, 
contrary  to  the  act  of  Congress,  it  was  Shoemaker,  7  Ibid.  177, 1841.  As  to 
held  by  all  the  judges  that  the  United  coining,  see  generally  tn/ra,  |  748. 
States  could  not  prosecute  in  the  State  Of  coining  and  counterfeiting,  how- 
courts.  In  a  previous  case,  on  a  ever,  the  State  courts,  it  is  generally 
similar  question,  the  court  had  been  agreed,  have  independent  jurisdiction, 
equally  divided.  U.  S.  v,  Campbell,  so  far  as  such  offences  constitute 
6  Hall's  L.  J.  113.  Larceny  of  whiskey  cheats,  either  consummated  or  at- 
firom  bonded  warehouses  is  triable  in  tempted,  the  offence  being  one  which. 
State  courts ;  federal  courts  only  pun-  at  least  in  some  of  its  aspects,  is  di- 
ish  removal  without  paying  tax.  rected  against  the  sdvereignty  of  the 
State  V,  Harmon,  104  N.  0.  792, 1890.  particular  States,  and  the  jurisdiction 

In  Virginia,  it  has  been  decided  originally  existing  in  the  State  courts, 

that  the  courts  of  that  State  have  no  and  not  being  formally  ceded  to  the 

jurisdiction  of  stealing  packages  from  general  government.    Prigg  v.  Com., 

the  mail,  that  being  an  offence  created  16  Pet.  630, 1842 ;  Fox  v.  Ohio,  5  How. 

by  act  of  Congress ;  Com.  v.  Feely,  1  (U.  S.)  410,  1847 ;  State  v.  Randall,  2 

Va.  Cas.  321,  1815;  and  the  same  Aikens,  89,  1826;  Com.  v.  Fuller,  8 

view  was  taken  in  an  action  brought  Mete.  313, 1844 ;  Manley  v.  People,  7 

to  recover  a  penalty  for  a  breach  of  N.  Y.  295,  1852 ;    U.  S.  v.  Smith,  1 

the   revenue    laws,    notwithstanding  Southard,  33,  1818 ;  Rump  v.  Com.,  30 

such  penalty  being  expressly  made  Pa.  475, 1858;  Sutton  t;.  State,  9  Ohio, 

recoverable  in  the  state  courts.    Serg.  132, 1841 ;  Hendrick  v.  Com.,  5  Leigh, 

Cons.  Law,  288.  707, 1836 ;  Jett  v.  Com.,  18  Gratt.  933, 

In  Kentucky  (Haney  v.  Sharp,  1  1866;  State  v.  Pitman,  1  Brev.  32, 

Dana,  442, 1833),  in  an  action  to  re-  1805 ;  State  v.  Antonio,  3  Brev.  562, 

cover  a  penalty  under  an  act  of  Con-  1816 ;  Waldo  v,  Wallace,  12  Ind.  569, 

gress,  for  a  refusal  to  make  return  to  1859;  Chess  v.  State,  1  Blackf.  198, 

the  marshal  of  a  list  of  the  defendant's  1822;  Snoddy  v,  Howard,  51  Ind.  411, 
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habeaa  corpus  to  examine  the  validity  of  oommitments  under 
federal   process.'     We  have  had,  it   is   true,   rulings   by   federal 

1875;  Harlan  v.  People,  1  Doagl.  After  noticing  Buckwalter  r.  U.  S., 
(Mich.)  207;  State  v,  McPherson,  9  11  S.  &  R.  193,  1824,  and  Huber  v. 
Iowa,  53,  1859 ;  Sizemore  v.  State,  3  Beily,  53  Pa.  112,  1866,  the  opinion 
Head,  26,  1859;  People  v.  White,  34  thus  proceeds:  "The  legislation  of 
Cal.  183,  1868 ;  though  see  Bouse  v.  our  State  has  run  in  the  same  direc- 
State,  4  Ga.  136,  1848.  See,  for  a  tion.  In  1829,  Judge  King,  Thomas 
filler  discussion,  Whart.  Com.  Am.  I.  Wharton,  and  Judge  Shaler,  re- 
Law,  3  524.  ported  the  penal  act  of  that  year.    The 

In  South  Carolina,  the  courts  atone  Act  of  23d  April,  1829,  provided  for 

time  went  the  extreme  length  of  say-  forging  and  uttering  any  gold  or  silver 

ing  that  every  offence  against  the  laws  coin  then  or  thereafter  passing  or  in 

of  the  United  States  is  an    offence  circulation  in  this  State,  and  for  forg- 

against  the  laws  of  South  Carolina  ing,    counterfeiting,    or    uttering    a 

and  that  she  has  a  right  to  punish  all  counterfeit  note  of  the  Bank  of  the 

violations  of  her  law,  unless  the  exclu-  United  States.  In  1860  the  same  great 

sive  power  to  punish  has  been  dele-  criminal  lawyer,  Judge  King,  with 

gated  by  the  Constitution  of  the  United  Judge  Knox,  and  another,  was  upon 

States  to  the  judiciary  established  by  a  commission  to  codify  the  criminal 

it.    State  V,  Wills,  2  Hill,  (S.  C.)  687,  law,  and  reported  the  new  sections  of 

1835.    Such,  however,  seems  now  no  the  Act  of  31st  March,  1860,  from  156 

longer  the  law  in  that  State.    State  v,  to  163  inclusive,  punishing  offences 

McBride,  Rice,  400,  1839.  relating  to  the  coin ;  and  in  the  report 

In  Pennsylvania  it  is  settled  that  referred  to  the  laws  of  the  United 

while  the  federal  courts  have  exclusive  States,  and  the  case  of  Fox  v,  Ohio,  5 

jurisdictionof  offences  of  which  Penn-  How.  410;  deciding  upon  an  elabor- 

sylvania  has  no  common  law  or  statu-  ate  argument  that  the  clauses  of  the 

tory  cognizance,  e.g.,  embezzlement  Constitution    of  the    United  States, 

by  officer  of  national  bank ;  Com.  v,  relating  to  the  power  to  coin  money 

Ketner,  92  Pa.  372,  1880 ;  it  is  other-  and  regulate  its  value,  do  not  prevent 

wise  with  offences  of  which  Pennsyl-  the  State  from  enacting  a  law  to  punish 

vania  has  common  law  or  statutory  the  offence  of  passing  counterfeit  coin 

jurisdiction,  e.  ^.,  forgery  at  common  of  the  United  States.  These  laws  have 

law.    Com  V,  Luberg,  94  Pa.  85, 1880.  remained  unquestioned,  yet  I  do  not 

In  Bletz  V.  Columbia  Bank,  87  Pa.  assert  that  none  of  the  provisions  ap- 

87,  1878,  we  have  the  following  from  plied  to  the  coin  of  the  United  States 

Agnew,  C.  J. :  "  We  may  now  refer  to  can  be  questioned."    But  any  doubt 

some  of  our  own  decisions  and  laws,  that  might  arise  on  this  point  would 

Thus  it  was  held  that  our  courts  had  not  touch  the  indictability  of  passing 

jurisdiction  of  a  forgery  of  power  of  counterfeit  coin  as  cheats, 

attorney  to  obtain  a  pension  under  an  As  will  be  hereafter  seen,  an  indict- 

act  of  Congress.    Com.  v.  Shaffer,  4  ment  lies  in  the  U.  S.  Circuit  Court, 

Dallas,  App.  26,  1797.    In  White  v,  under  the  federal  statute,  against  a 

Com.,  4  Binn.,418,  1812,  this  court  guardian     for    embezzling    pension 

decided  that  passing  a  counterfeit  note  money  paid  to  him  for  his  ward.     U. 

of  the  Bank  of  the  United  States  was  S.  v.  Hall,  98  U.  S.  343,  cited  infra^ 

indictable  under  the  Act  of  22d  April,  J  1049. 

1794,  specially  including  the  notes  of  ^  See  Sergeant's  Const  Law,  236, 

that  bank."  287 ;  Martin  v.  Hunter,  1  Wheat.  304, 
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judges^   that  they   have   exdudve  jurisdiction  on  hdbeoB  corpus, 
whenever  the  applicant  is  restrained,  illegally  or  other-  jy  ,  ^  ^^ 
wise,  under  authority  of  the  United  States,  whether  by  state 
virtue  of  a  formal  commitment  or  otherwise.^     But  such  discharge 
claim  was  not  recognized  by  the  State  courts,  and  cases  eraTar^ 
are  not  infrequent  in  which  by  the  latter  tribunals  persons  '^*^- 
held  by  the  military  authorities  of  the  United  States,  under  color  of 
illegal  enlistments,  have  been  discharged.^    On  the  other  hand,  it 
was  at  one  time  held  in  New  York  that  a  State  court  will  not,  on 
habeas  corpus,  review  the  l^ality  of  the  arrest  of  an  alleged  de- 
serter by  a  provost  marshal  of  the  United  States  f  though  this 
point  was  subsequently  reconsidered,  and  it  was  held  that  the 
court  would  issue  the  writ  to  direct  a  provost  marshal  to  produce 
an  infant,  under  eighteen  years,  whom  he  claimed  to  hold  as  a 
soldier  and  deserter.* 

In  1867  a  case  of  collision  arose  in  New  York  between  the  fed- 
eral and  State  courts  on  this  issue,  under  the  following  circum- 

1816;  State  v.Dimmick,  12  N.H.  194,  Fowler,  2  Am.  L.  J.  Eep.  4.    That 

1841 ;  Com.  v.  Chandler,  11  Mass.  83,  the  exclusive  jurisdiction  to  try  the 

1814;  Com.  V.  Harrison,  11  Mass.  68,  scope  and  validity  of  United  States 

1814;  Com.  t;.  Downes,  24  Pick.  227,  process  is  vested   in  United   States 

1889;  Sanborn  v,  Carlton,  16  Gray,  courts,  see  In  re  Johnson,  46  Fed. 

899,  1860 ;   McConologue's  Case,  107  Eep.  477,  1891 ;  Covell  v,  Heyman, 

Mass.  164, 1871 ;  New  York  B.  S.  vol.  Ill  U.  8.  176, 1883.    Ex  parte  Royall, 

ii.  663,  J  22;  3  HalPs  L.  J.  206;  6  117  U.S.  241,1885.    Therefore, where 

Hall's  L.  J.  497 ;   Lanahan  v,  Birge,  a  prisoner  confined  under  sentence  of 

30  Conn.  438, 1861 ;  Hosted's  Case,  1  federal  courts  is  released  by  virtue  of 

Johns.  Cas.  136,  1801 ;   In  re  Staoy,  a  writ  issued  out  of  a  State  court,  he 

10  Johns.  328, 1813 ;  U.  S.  v,  Wyngall,  may  he  rearrested  on  order  of  the  fed- 

5  Hill,  16,  1843;   Barlow's  Case,  8  eral  court.    In  re  Johnson,  46  Fed. 

West.  Law  J.  567;  Com.  v.  Camac,  1  Itep.  477, 1891. 

8.  &  E.  87,  1814;  Com.  r.  Fox,  7  Pa.  »  Ex  parte  Eeynolds,  6  Parker  C.  E. 

336,  1847;  Com.  «.  Wright,  3  Grant,  276, 1860.  See,  also.  Ex  parte  Hamil- 

437, 1863 ;  Ex  parte  Mason,  1  Murphy,  ton,  1  Ben.  456, 1867 ;  but  see  Norris  v, 

836, 1809 ;  Disinger's  Case,  12  Ohio  St  Newton,  6  McL.  92,  1860 ;  U.  S.  v. 

266, 1861 ;  Higgins's  Case,  16  Wis.  351,  Eector,  Ibid.  174,  1850 ;  Veremaitre's 

1864 ;  though  see  Spangler's  Case,  11  Case,  13  Am.  Law  Eep.  608. 

Mich.  298,  1862 ;  In  re  Willis,  38  Ala.  ■  In  re  Hopson,  40  Barb.  34,  1863 ; 

429, 1866.    In  Whart.  Cr.  PI.  &  Pr.  Ex  parte  Anderson,    16  Iowa,  696, 

il  783  a,  980  et  seg.  will  be  found  1864. 

rulings  of  the  U.  8.  Supreme  Court  on  *  Ex  jparte  Barrett,  42  Barb.  479, 

the  topics  in  the  text.  1863.    See  People  v.  Gaul,  44  Barb. 

»  In  re  Farrand,  1  Abb.  (U.  S.)  140,  98, 1865 ;    In  re  Martin,  45  Barb.  142, 

1867 ;  Ex  parte  McDonald,  9  Am.  Law  1865. 
Eeg.  662 ;  1  Low.  100, 1865 ;  Farrand  v, 
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stances :  A  commander  in  the  army  of  the  United  States  made 
return  to  a  writ  of  habeas  corpus  issued  by  the  State  court,  that  he 
held  the  petitioner  as  a  recruit  in  the  United  States  army,  and  pur- 
suant to  laws  of  the  United  States  regulating  enlistments.  The 
State  court  examined  the  validity  of  the  enlistment,  determined  it 
to  be  invalid,  and  directed  the  recruit  to  be  discharged.  The  officer 
refused  to  discharge  him,  and  the  State  court  committed  the  officer 
for  contempt.  The  commander  sued  out  a  habeas  corpus  in  the 
District  Court  of  the  United  States,  who  discharged  him,  holding 
that  the  State  court  exceeded  its  jurisdiction  in  examining  the 
validity  of  the  enlistment ;  and  that  it  had  no  power  to  proceed 
beyond  ascertaining  that  the  officer  held  the  recruit  by  color  of 
authority  from  the  United  States.^  It  is,  no  doubt,  clear  that  a 
habeas  corpus  issued  by  a  State  judge  has  no  authority  within  the 
limits  of  the  sovereignty  assigned  by  the  Constitution  to  the  United 
States  ;*  but  at  the  same  time  each  court,  on  application  made  to  it 
for  this  writ,  is  compelled  to  determine  where  the  limits  of  such 
sovereignty  are  to  be  placed.'  It  is  conceded  on  all  sides  that  the 
State  courts  cannot,  on  habeas  corpuSy  examine  whether  a  particular 
offisnoe,  charged  in  an  indictment  found  in  a  federal  court,  is  or  is 
not  an  offi}nce  against  the  United  States,  or  go  beyond  such  indict- 
ment.^ And  in  1871  the  question  was  settled,  so  far  as  concerns 
enlistments,  by  an  express  ruling  of  the  Supreme  Court  of  the 
United  States  to  the  effect  that  State  courts  have  no  jurisdiction  to 
discharge  in  suck  cases  by  habeas  corpus,  the  exclusive  jurisdiction 
being  in  the  federal  courts.* 

It  is  otherwise,  however,  in  respect  to  matters  of  which  the  fed- 
eral government  has  not  exclusive  jurisdiction.  In  such  case  the 
courts  of  the  States  ''  have  the  right  to  inquire  into  the  grounds 

^  In  re  Farrand,  1  Abb.   (U.  S.)  may  be  inquired  into  by  a  federal 

140y  1867.  conrt,  see  Ex  parte  Schmeid,  1  Dill. 

»  Ableman  v.  Booth,  21  Howard,  587, 1871 ;  McCalPs  Case,  6  Phila,  259, 

506, 1858;  ^;)arfeSiflrord,5Am.Law  1863;  McCall  v.  McDowell,  1  Abb. 

Beg.  659 ;  Ex  parte  Kelly,  37  Ala.  474,  (U.  8.)  212,  1867.    In  case  of  the  en- 

1864.  listment  of  minors,  the  right  is  not 

'  Though  see  In  re  Farrand,  1  Abb.  taken  away  by  the  federal  statutes  of 

(U.  S  )  140,  1867.  1864,  though  it  is  not  now  within  the 

* -Er^arfe  Hill,  5  Nev.  154, 1869.  jurisdiction  of  State  courts.    In   re 

^  Tarble's  Case,  13  Wall.  399, 1871.  Neill,  8  Blatch.  156, 1871 ;  In  re  Mc- 

This  question  is  fully  considered  in  Donald,  1  Low.  100, 1865 ;  9  Am.  Law 

Whart.  Cr.  PI.  &  Pr.  |J  978  et  seq,  Reg.  662.  See  In  re  Hanchett,  18  Fed. 

That  the  validity  of  an  enlistment  Bep.  26, 1883. 
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upon  which  any  person^  within  their  respective  territorial  limits,  is 
restrained  of  his  liberty,  and  to  discharge  him,  if  it  be  ascertained 
that  such  restraint  is  illegal ;  and  this,  notwithstanding  such  ille- 
gality may  arise  from  a  violation  of  the  Constitution  or  the  laws  of 
the  United  States,"* 

§  268.  In  the  Revised  Statutes  of  the   United  States   (edition 
1878),  compiling  the  previous  statutes  on  this  subject 
the  following  provisions  are  made  as  to  writs  of  habeas  courts 

_^^^_,.^  havestat- 

corpu8 :  ^tory  pow- 

(751)  "The  Supreme  Court  and  the  Circuit  and  Dis-  ?«o^ 
trict  Courts  shall  have  power  to  issue  writs  of  habeas  pus  in  fed- 

9  eral  cases. 

corpus  r 

(762)  "  The  several  justices  and  judges  of  the  said  courts,  within 
their  respective  jurisdictions,  shall  have  power  to  grant  writs  of 
habeas  corpus  for  the  purpose  of  an  inquiry  into  the  cause  of  re- 
straint of  liberty.* 

^  Harlan,  J.,  Bobb  v,  Connolly,  111  1867;  ^^r^EyartB,7Am.LawBep. 

U.  S.  624-689, 1883.  79 ;  Norris  v,  Newton,  5  McL.  92, 

'  Under  this  provision  are  cited  the  1850 ;  U.  S.  v.  Rector,  5  McL.  174, 
acts  of  Sept.  24, 1789;  April  10, 1869;  1850;  Veremaitre's  CaBe,  13  Am.  Law 
March  2,  1833;  Feb.  5,  1867;  Aug.  Rep.  608;  Ex  parte  Siflford,  5  Am. 
29,  1842,  and  the  following  cases :  Law  Rep.  659 ;  Ex  parte  McCan,  14 
U.  8.  V.  Hamilton,  3  Ball.  17, 1797;  Am.  Law  Rep.  158;  U.  S.  v.  French,  1 
JSx  parU  Burford,  3  Cr.  448,  1805;  Gallis.  1,  1814;  U.  S.  v.  Anderson, 
Ex  parte  Bollman,  4  Cr.  75,  1808;  Cooke,  143;  Ex  parte  Cheeney,  5  Law 
Ex  parte  Wilson,  6  Cr.  52,  1810 ;  Ex  Rep.  19 ;  Ex  parte  Des  Rochers,  1 
parU  Kearney,  7  Wh.  38,  1823;  Ex  McAll.  68, 1855 ;  ^;?arfe  Pleasants,  4 
parU  Watkins,  3  Pet.  193, 1830 ;  Ibid.  Cr.  C.  C.  314, 1834 ;  Ex  parte  Turner, 
7  Pet  568,1833;  Ex  parU  Milbum,  6  Int.  Rev.  Rec.  147 ;  .Er;>arfe  Jenkins, 
9  Pet.  704,  1834;  Holmes  v.  Jenni-  2Wall.  Jr.  521, 1853;  J5r  joarfe  Robin- 
son, 14  Pet.  540, 1840 ;  J5^  paarU  Barry,  son,  6  McL.  355, 1855 ;  Ex  parte  Smith, 
2  How.  65,  1844;  Ex  parte  Dorr,  3  3  McL.  121,  1842;  Meade's  Case,  1 
How.  103, 1845;  Barry  v.  Mercein,  5  Brock.  324,1819;  Fisk  v.  Un.  Pac.  R. 
How.  103,  1847 ;  In  re  Metzger,  5  R.,  10  Blatch.  518, 1873 ;  In  re  Stupp, 
How.  176, 1847 ;  i»  re  Kaine,  14  How.  11  Blatch.  124,  1873;  In' re  McDon- 
103,  1852 ;  Ex  parU  Wells,  18  How.  nell,  11  Blatch.  79, 170.  1873 ;  In  re 
307, 1855;  ExparU  Milligan,  4  Wall.  Thomas,  12  Blatch.  370,  1874;  In  re 
2,  1866 ;  EtMparU  McCardle,  6  Wall.  Giacamo,  12  Blatch.  391 ;  In  re  Stupp, 
818,  1867;  Ibid.  7  Wall.  506,  1868;  12  Blatch.  501, 1875 ;/»  re  Bird,  2  Saw. 
Ex  parU  Yerger,  8  Wall.  85,  1868;  33,  1871;  In  re  Bogart,  2  Saw.  396, 
Bx  parU  Lange,  18  Wall.  163,  1873 ;  1873. 

In  re  Heinrich,  5  Blatch.  414,  1867 ;  *  Under  this  provision  are  cited  the 

Ex  parU  Keeler,  Hemps.  306,  1845;  acts  of  Sept.  24, 1789;  April  10,  1869; 

U.  S.  V.  Williamson,  3  Am.  Law  Rep.  March  2,  1833;  Feb.  5,  1867;  Aug. 

729;  Bennet  v.  Bennet,  1  Deady,  299,  29, 1842. 
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(753)  '^  The  writ  of  habeas  corpus  shall  in  no  case  extend  to  a 
prisoner  in  jail,  unless  where  he  is  in  custody  under  or  by  oolor  of 
the  authority  of  the  United  States,  or  is  committed  for  trial  before 
some  court  thereof;  or  is  in  custody  for  an  act  done  or  omitted  in 
pursuance  of  a  law  of  the  United  States,  or  of  an  order,  process,  or 
decree  of  a  court  or  judge  thereof;  or  is  in  custody  in  violation  of 
the  Constitution  or  of  a  law  or  treaty  of  the  United  States ;  or,  be- 
ing a  subject  or  citizen  of  a  foreign  State,  and  domiciled  therein,  is 
in  custody  for  an  act  done  or  omitted  under  any  alleged  right,  title, 
authority,  privilege,  protection,  or  exemption  ckimed  under  the 
commission,  or  order,  or  sanction  of  any  foreign  State,  or  under 
color  thereof,  the  validity  and  effect  whereof  depend  upon  the  law 
of  nations,  or  unless  it  is  necessary  to  bring  the  prisoner  into  court 
to  testify.'" 

The  courts  of  the  United  States  have,  it  is  ruled,  not  merely  jur- 
isdiction to  inquire,  on  habeas  corpus^  into  the  legality  of  all  com- 
mitments under  federal  process,  civil  or  military,^  but  may  issue  the 

^  Under  this  provision  are  cited  the  506,  1868.  And  hence  the  Supreme 
acts  of  Sept  24, 1789 ;  March  2, 1833 ;  Court  of  the  United  States  has  appel- 
Feb.  5, 1867 ;  Aug.  29,  1842,  and  the  late  jurisdiction,  on  habeas  corpus^  to 
following  cases:  Ex  parte  Dorr,  8  relieve  from  unlawful  imprisonment 
How.  103,  1845 ;  Ex  parte  Barnes,  1  one  committed  for  trial  by  a  military 
Sprague,  183, 1855 ;  Ex  parte  Bridges,  tribunal,  and  remanded,  after  a  hear- 
2  Woods,  428,  1875.  See  Rev.  Stat,  ing,  by  a  district  court.  Ex  parte 
U.  8. 1878,  763.  See  Whart.  Cr.  PL  Yerger,  8  Wall.  85, 1869. 
&  Pr.  ii  978  et  seq.  The  jurisdiction  of  the  Supreme 

By  the  Act  of  March  27, 1868,  the  Court  on  appeal,  taken  away  by  the 
appeal  to  the  Supreme  Court  of  the  Act  of  March  27,  1868,  was  finally  re- 
United  States  was  restricted.  stored  by  the  Act  of  March  3, 1885, 

Under  the  Act  of  1867,  a  person  23  Stat,  at  Large,  437.  But  under 
held  under  arrest,  by  order  of  a  State  this  act  the  appeal  lies  only  from  the 
tribunal,  in  violation  of  any  law  of  final  decision  of  the  circuit  court,  and 
the  United  States,  may  be  released  by  not  from  the  decision  of  a  circuit  judge 
a  federal  court.  Ex  parte  Seymour,  1  sitting  as  a  judge  and  not  as  a  court. 
Ben.  348,  1866.  See,  also.  Ex  parte  Carper  v.  Fitzgerald,  121  U.  S.  87, 
Robinson,  6  McL.  356, 1855  ;  Ex  parte  1886. 

Jenkins,  2  Wall.  Jr.  521, 1853 ;  Ex  parte      The  Supreme  Court  does  not  have 
Des  Rochers,  1  McAU.  68, 1855.  appellate  jurisdiction,  in  habeas  corpus 

The  Act  of  March  27, 1868,  taking  cases,  over  a  naval  court-martial,  nor 
away  an  appeal  to  the  Supreme  Court  over  offences  which  it  has  power  to 
of  the  United  States,  has  been  held  try.  Wales  «.  Whitney,  114  U.S.  564, 
only  to  apply  to  proceedings  under  1884. 

the  Act  of  February  5,  1867.     See       «  Ex  parte    Milligan,    4  Wall.    2, 
Eev.  Stat.  U.  S.  1878,  763.    The  prior  1866;    Meade's  Case,  1  Brock.  324, 
appellate  jurisdiction  in  habeas  corpus  1819 ;   Ex  parte  Keeler,  Hemp.  306, 
remains.    Ex  parte  McCardle,  7  Wall.    1843. 
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writ  to  discharge  a  federal  officer  arrested  on  State  process,  for  bis 
conduct  in  executing  a  federal  writ.^  The  delicate  questions  arising 
in  the  exercise  of  this  branch  of  jurisdiction  are  more  fully  consid- 
ered in  another  volume.^ 

Tbe  writ,  however,  will  be  refused  when  the  object  is  to  review 
commitments  under  State  penal  process  conflicting  with  no  federal 
law.*  And  the  federal  courts,  on  habeas  corpus,  will  not  inquire 
into  the  validity  of  convictions  and  sentences  of  State  courts  acting 
defaetOy  though  not  dejure.^ 

TV.   CONFLICT  AND   OONCURRENCE   OF   JURISDICTIONS. 

1.  Offences  at  Sea, 

§  269.  As  a  rule,  a  ship  is  viewed  as  part  of  the  country  whose 
flag  she  bears  f  and  in  conformity  with  this  principle,  all  offences 

^  Ex  parte  JenldiiB,  2^9,11.  Jr.  521y  *  Chase,  C.  J.,  giving  unanimous 

1853;  £r i^orfe  Robinson,  6  McL  855,  judgment  of  Supreme  Court  of  the 

1855 ;  Ex  parte  Sifford,  6  Am.  Law  Reg.  United  States,  Richmond,  April,  1869 ; 

659;  In  re  Farrand,  1  Abb.  (U.  S.)  /n  re  GrijQSn,  25  Tex.  (Sup.)  628, 1869. 

140, 1867.    See  Whart.  Cr.  PL  &  Pr.  Nor  because  the  prosecuting  attorney 

1 981.  was  only  a  de  facto  officer.     In  re 

•  Whart.  Cr.  PI.  &  Pr.  H  981,  996  6.  Humason,  46  Fed.  Rep.  388, 1891.  See 

■  Ex  parte  Dorr,   3  How.  (U.  8.)  Whart  Cr.  PI.  &  Pr.  {J  981,  993,  996, 

103, 1846 ;  Norris  v,  Newton,  5  McL.  on  this  topic,  showing  (1)  that  the 

92, 1850;  U.  8.  v.  Rector,  Ibid.  174,  federal  courts  will  discharge  on  all 

1850.  imprisonments  under  a  State  law  con- 

The  federal  courts  will  not  interfere  flicting  with  the  federal  constitution ; 

by  habeas  corpus  because  persons  of  (2)  that  on  a  habeas  corpus  the  con- 

the  negro  race  were  excluded  from  the  victions  even  of  a  ck  facto  court  will 

grand  jury  indicting.  Wood  v.  Brush,  not  be  reviewed ;  and  (3)  that  State 

11  Sup.  Ct.  Rep.  738,  1891.  as  well  as  federal  courts  can  review 

In  habeas  corpus  to  release  persons  arrests  on  extradition  process.  See, 
convicted  of  crime  in  State  courts,  the  also,  U.  S.  v.  McClay,  Deady,  J.,  Cent, 
federal  courts  have  no  power  to  in-  L.  J.,  1878,  255 ;  citing  U.  S.  ex  rel, 
quire  whether  the  evidence  was  suffi-  Roberts  v.  Jailer  of  Fayette  County, 
cient  to  support  verdict  and  judgment.  2  Abb.  (U.S.)  265,  1869;  Ex  parte 
In  re  Jordan,  49  Fed.  Rep.  238,  1892.  Robinson,  U.  S.  Marshal,  1  Bond,  89, 
Nor  will  State  decisions  upon  consti-  1856 ;  Ex  parte  Jenkins,  2  Wall.  Jr. 
tutionality  of  enactment  of  penal  code  521,  1853;  In  re  Neill,  8  Blatch.  156, 
be  inquired  into.  Duncan  v.  McCall,  1871 ;  Ex  parte  Joseph  Smith,  3  McL. 
11  Sup.  a.  Rep.  573, 1891.  But  the  121,  1842;  U.  S.  v.  Rector,  5  Ibid, 
writ  will  issue  when  the  petition  al-  174, 1850.  See,  as  to  extradition  gen- 
leges  that  a  person  has  been  deprived  erally,  Whart.  Cr.  PI.  &  Pr.  §J  34  et 
of  his  liberty  without  due  process  of  seq. 
law.    In  re  Monroe,  46  Fed.  Rep.  62,  *  Whart.  Conf.  of  L.  |  978. 

1891. 
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committed  on  shipboard  are  regarded  as  cogqizable  by  the  sovereign 
to  whom  the  ship  belongs,  no  matter  to  what  nationality 
on  Bhip-  belongs  the  offender.^  In  England,  it  is  true,  all  rivers 
niSbieTn  ^^  ^^  country,  Until  they  flow  past  the  furthest  point  of 
country  land  next  the  sea,  are  held  within  the  jurisdiction  of  the 
courts  of  common  law,  and  not  of  the  Court  of  Admir- 
alty f  and  where  the  sea  flows  in  between  two  points  of  land  in  the 
country,  a  straight  imaginary  line  being  drawn  &om  one  point  to  the 
other,  the  common  law  is  held  to  have  jurisdiction  of  all  offences 
committed  within  that  line  f  the  Court  of  Admiralty  of  all  offences 
without  it/  But  of  crimes  not  merely  on  the  high  seas,  but  on 
creeks,  harbors,  ports,  etc.,  in  foreign  countries,  the  Court  of  Ad- 
miralty is  held  to  have  undoubted  jurisdiction,  and  such  offences 
may  consequently  be  piracies.  Thus,  where  on  an  indictment  for 
larceny  out  of  a  vessel  lying  in  a  river  at  Wampu,  in  China,  the 
prosecutor  gave  no  evidence  as  to  the  tide  flowing  or  otherwise 
where  the  vessel  lay  ;  the  judges  held  that  the  admiralty  had  juris- 
diction, it  being  a  place  where  great  ships  go.^  As  to  offences  com- 
mitted on  the  coast,  the  admiralty  is  ruled  to  have  exclusive  juris- 
diction of  offences  committed  beyond  low-water  mark ;  and  between 
that  and  the  high-water  mark,  the  admiralty  jurisdiction  is  asserted 
over  all  offences  done  upon  the  water  when  the  tide  is  in ;  it  being 

^  B.  V.  Lopez,  B.  v,  Sattler,  Dears.       Foreigners  enlisting  in  the  United 
&  B.  C.  C.  525, 1855 ;  7  Cox  C.  C.  431.  States   navy  are   subject  to  United 

In  B.  V.  Serva,  1  Den.  C.  0. 104,  it  States  consular  jurisdiction  for  offences 
was  held,  according  to  the  summary  committed  on  board  United  States 
of  Sir  J.  F.  Stephen,  "  that  the  crim-  ships.  Boss  v,  Mclntyre,  11  Sup.  Ct 
inal  law  of  England  does  not  apply  Bep.  897, 1891. 
to  foreigners  on  board  a  ship  unlaw-  *  See  1  Co.  175 ;  3  Inst.  113 ;  3  T. 
tally  in  the  custody  of  an  English  B.  113;  1  Hawk.  c.  37,  s.  11. 
ship  of  war."  On  the  other  hand,  '  See,  as  to  the  United  States,  1 
"  the  liability,"  he  adds,  "  to  the  Kent.  Com.  30 ;  Com.  v.  Oaines,  2  Va, 
English  criminal  law  of  foreigners  on  Cas.  172, 1819. 

board  English  merchant  vessels  has  A  State,  of  which  a  port  is  a  part^ 
been  clearly  established,  even  if  they  has  the  power  to  punish  crimes  corn- 
are  on  board  without  their  own  con-  mitted  hy  one  foreigner  upon  another 
sent,  and  even  if  a  foreign  court  has  foreigner  on  board  of  a  foreign  vessel 
concurrent  jurisdiction  over  them,  in  the  harbor.  Mali  t;.  The  Keeper, 
This  was  decided  by  three  cases :  B.  v.  7  Sup.  Ct.  Bep.  385, 1887. 
Lopez,  (1  D.  &  B.  525,  1855)  and  B.  *  But  see  B.  v,  Bruce,  B.  &  B.  242, 
V,  Sattler,  decided  in  1858,  and  B,  v.  1817. 

Anderson,    (L.  B.  1  C.  C.   161)  de-      *  B.  v.  Allen,  1  Mood.  C.  C.  494, 
cided  in  1868."    2  Steph.  Hist.  Crim.   1835. 
Law,  3. 
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admitted  that  oourts  of  common  law  have  jurisdiction  over  offences 
committed  upon  the  strand  when  the  tide  is  out.  All  the  other 
parts  of  the  high  sea  are  indisputably  within  the  jurisdiction  of  the 
admiralty.^ 

Since  the  passage  of  the  Merchants'  Shipping  Act^  in  1854,  Brit- 
ish jurisdiction  is  pushed  so  far  as  to  embrace  offences  committed 
by  British  seamen  abroad,  in  port  as  well  as  on  ship.  Since  this 
act,  also,  it  has  been  held  that  the  central  criminal  court  has  juris- 
diction of  offences,  primarily  cognizable  in  admiralty,  committed 
on  British  ships  in  foreign  rivers,  or  at  sea,  though  the  offenders  be 
foreigners.* 

*  Whart  Prec,  notes  to  form  1067.  the  decision  of  the  court  below),  that 
'  B.  V.  Anderson,  L.  B.  1  C.  0.  the  jurisdiction  given  by  the  Admi- 
161,  1869 ;  11  Cox  C.  C.  198.  See  ralty  CJourt  Act,  1861,  s.  7,  does  not 
Lewis  on  For.  Jur.  p.  25.  In  B.  v.  include  claims  under  Lord  Campbell's 
Carr,  47  L.  T.  (N.  8.)  450, 1881,  juris-  Act  The  appeal  was  dismissed, 
diction  was  held  to  exist  in  the  same  In  B.  v.  Keyn,  L.  B.  2  Ex.  D.  28 ; 
court  over  receivers  (British  subjects)  13  Cox,  403, 1876,  a  case  growing  out 
of  goods  stolen  on  board  of  a  British  of  the  Franconia  disaster,  it  was  ruled 
ship  in  the  port  of  Botterdam.  in  England  that  the  Court  of  Criminal 

In  connection  with  the  text  may  be  Appeal  has  no  jurisdiction  to  try  a 
noticed  the  much  discussed  case  of  foreigner,  who,  in  a  foreign  ship,  is 
The  Franconia,  36  L.  T.  (N.  8.)  640,  chargeable  with  a  negligent  collision, 
1877 ;  a  case  also  reported  in  2  L.  B.  producing  death  in  the  colliding  £ng- 
Adm.  Div.  163 ;  46  L.  J.  Adm.  Div.  lish  ship,  though  the  collision  was 
33;  25  W.  B.  796.  In  this  case  the  within  three  miles  of  the  English 
admiralty  branch  of  Pr.  &  Adm.  coast.  The  vote  of  the  court,  how- 
Division  had  refused  a  motion  to  set  ever,  on  this  point  was  seven  to  six : 
aside  so  much  of  a  writ  of  summons  afiT.  Cockburn,  C.  J.,  Kelly,  C.  B., 
in  rem  as  claimed  compensation  for  Bramwell,  J.  A.,  Lush,  J.,  Pollock,  B., 
the  loss  sustained  by  the  plaintiff  in  Field,  J.,  and  8ir  B.  Phillmore ;  diss, 
consequence  of  the  death  of  a  person  Lord  Coleridge,  C.  J.,  Brett,  J.,  Am- 
of  whom  she  was  administratrix,  and  phlett,  J.  A.,  Grove,  Denman,'  and 
who,  whilst  serving  on  board  a  British  Lindley,  J  J. 

ship,  had  lost  his  life  through  a  col-       This  case,  with  the  subsequent  leg- 
lision  between  his  vessel  and  a  foreign  islation,  is  discussed  by  me  in  1  Crim. 
ship  on  the  high  seas,  caused  by  the  Law  Mag.  701  et  seq, 
negligence  of  those  on  board  the  for-       The  points  taken  by  Cockburn,  C.  J., 
eign  ship.    On  appeal,  it  was  held  by  in  which  a  majority  of  the  judges 
James  and  Bagallay,  L.  J  J.,  ( appro  v-  agreed,  were  as  follows : 
ing  the  decision  of  the  court  below),       '*  The  extent  of  the  realm  of  Eng- 
that  the  judge  of  the  Admiralty  Di-  land  is  a  question,  not  of  international 
vision  has  jurisdiction  to  entertain  a  but  of  English  law. 
suit  in  rem  under  Lord  Campbell's       "  There  is  no  evidence  that  the  sov- 
Act.  It  was,  however,  ruled  by  Bram-  ereigns  of  this  country  ever  either 
well  and  Brett,  L.  JJ.,  (disapproving  claimed  or  exercised  any  special  juris- 
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The  same  general  principles  are  admitted  in  German  and  Fi^ench 
jurisprudence.* 

§  270.  In  the  United  States,  by  statute,'  the  federal  courts  have 
jurisdiction  not  only  of  all  piracies,  revolts,  homicides; 
oouTta  robberies,  and  malicious  injuries  to  vessels,  and  of  other 
have  juriB-  crimes,  on  the  high  seas,  by  all  persons  without  regard  to 
crimes  on  nationality,  but  of  offences  committed  in  American  ships 
an^  oi^f  in  foreign  ports ;  "  and  the  trial  of  crimes  committed  on 
dic^on*""^  the  high  seas,  or  in  any  place  out  of  the  jurisdiction  of  any 
particiUar  State,  shall  be  in  the  district  where  the  offender  is 
apprehended^  or  into  which  he  may  be  first  brought"^    And  this  act 

diction  over  a  belt  of  sea  adjacent  to  accordingly."    Thiis  is  in  accordance 

the  coast,  though  there  is  evidence  with  the  ruling  in  XT.  S.  v.  Davis,  2 

that  the  admiral  has  always  claimed  Sumn.  482, 1837. 

jurisdiction  over  persons  on  board  of  ^  Whart  Conf.  of  L.  2  361. 

British  ships,  wherever  they  might  be,  •  Brightly,  pp.  207-209 ;  Rev.  Stat, 

and  that  he  formerly  claimed  juris-  U.  S.  1878,  5872. 

diction  over  all  persons  and  all  ships  '  Whart.  Con.  of  L.  {  862,  citing  Ex 

in  the  four  narrow  seajs.    This  claim,  parte  Bollman,  4  Oranch,  875,  1807; 

however,  has  long  since  been  given  U.  S.  v,  Magill,  1  Wash.  C.  C.  468, 

up,  and  no  other  claim  has  ever  been  1806 ;  U.  S.  v,  Thompson,  1  Sumn. 

substituted  for  it  168,  1836.     In  this  country  a  vessel 

''  Hence  there  is  no  evidence  that  lying  in  an  open  roadstead  of  a  foreign 

any  British  court  has  jurisdiction  over  country  is  held  to  be  on  the  high  seas, 

a  crime  committed  by  a  foreigner  on  U.  8.  v.  Pirates,  5  Wheat.  184, 1820 ; 

board  a  foreign  ship  on  the  high  sea,  U.  S.  v.  Gh>rdon,  5  Blatch.  G.  0. 18, 

but  within  three  miles  of  th^  coast."  1861 ;  and  so,  also,  of  a  vessel  lying 

2  Steph.  Hist.  Grim.  Law,  31.  in  a  harbor,  fastened  to  the  shore  by 

In  Keyn's  Gase,  according  to  Sir  J.  a  cable,  and  communicating  with  the 
F.  Stephen  (2  Hist.  Grim.  Law,  10),  shore  by  boats,  and  not  within  any  in- 
four  of  the  judges  ''  seem  to  have  been  closed  dock,  or  at  any  pier  or  wharf, 
of  opinion  that  a  crime  committed  by  U.  S.  v.  Seagrist,  4  Blatch.  420, 1860. 
an  act  which  extends  over  more  juris-  With  us  it  is  not  necessary,  to  give 
dictions  than  one  in  space  is  com-  the  federal  courts  jurisdiction,  that 
mitted  in  the  jurisdiction  in  which  it  the  vessel  should  have  belonged  to 
takes  effect,  whether  or  not  it  is  also  citizens  of  the  United  States ;  it  is 
committed  in  the  jurisdiction  in  which  enough  if  she  had  no  national  char- 
it  begins  to  be  done.  In  accordance  acter,  but  was  held  by  pirates,  or  per- 
with  this  view.  Baron  Pollock  and  I  sons  not  lawfully  sailing  any  foreign 
lately  held  that  a  man  who  obtained  flag.  And  the  offence  is  equally  cog- 
goods  from  a  merchant  in  Prussia  by  nizable  by  the  United  States  courts,  if 
false  pretences  contained  in  a  letter  committed  on  board  of  a  foreign  vessel 
sent  from  Amsterdam,  where  he  lived  by  a  citizen  of  the  United  States,  or  by 
when  he  wro€e  the  letter,  obtained  a  foreigner  on  board  ofa  United  States 
them  in  Prussia,  and  we  refused  a  vessel ;  or  by  a  citizen  or  foreigner  on 
habeas  corpus  to  prevent  his  extradition  board  of  a  piratical  vessel.  U.  S.  v, 
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gives  concurrent  jurisdiction  to  the  place  of  arrest,  and  that  in 
which  the  defendant  is  first  brought/ 

§  270  a.  What  is  the  jurisdiction  of  a  State  over  the  Soverei^ 
ocean  ?  To  this  question,  which  is  of  importance  in  view  d^/o^J of 
of  the  distinction  noticed  in  the  last  section,  we  may  reply  ^^J^jJ^?^*^ 
that  a  sovereign  has  jurisdiction  of  the  sea  bounding  his  s^ot 
coast  to  the  distance  of  a  cannon-shot  from  low-water  ehore. 
mark.' 

2.  Offences  by  Subjects  abroad. 

§  271.  It  is  generally  conceded  that  subjects  should  be  held  re- 
sponsible to  the  courts  of  their  country  for  offences  com- 
mitted  in  barbarous  or  unsettled  lands.'   In  England,  the  may  be 
right  to  exercise  extra-territorial  jurisdiction  over  subjects  btS^'iheir 
is  assumed  to  be  an  essential  attribute  of  sovereignty.^  ^7^  **^®^ 
Mr.  Wheaton  states  the  principle  very  largely.     "  This  ^'  offences 
(the  territorial)  "  principle  is  peculiar  to  the  jurisprudence 
of  Great  Britain  and  the  United  States,  and  even  in  those  two 
countries  it  has  been  frequently  disregarded  by  the  positive  legisla- 

Furlong,  5  Wheat,  183, 1820;  jErjoarfe  not  yet  been  formally  extended  any 

Bolhnan,  4  Cranch,  375, 1807 ;  U.  S.  supreme  human  power,  it  may  be  that 

V.  Kessler,  1  Bald.  20, 1828.    But  it  is  any  regular  government  may  feel,  as 

otherwiBe  with  acts  of  piracy  com-  it  were,  a  divine  commission  to  try 

mitted  by  citizens  of  a  foreign  coun-  and  punish.    It  may,  as  in  cases  of 

try  in  foreign  vessels.    Ibid. ;  U.  8.  v.  crime  committed  in  the  solitudes  of 

Palmer,  3  Wheat.  610  at  p.  632, 1818.  the  ocean,  upon  and  by  vessels  belong- 

The  State  of  which  a  port  is  a  part  ing  to  no  government,  pro  hac  vice 

has  the  power  to  punish  crimes  com-  arrogate  to  itself  the  prerogative  of 

mitted  by  one  foreigner  upon  another  omnipotence,  and  hang  the  pirate  of 

foreigner  on  board  of  a  foreign  vessel  the  land  as  well  as  of  the  water.'' 

in  the  harbor-  Mali  v.  Keeper,  7  Sup.  *  Lewis  on  Foreign  Jurisdic.  etc.,  p. 

C?t.  Bep.  386, 1887.  14,  citing  acte  of  6  &  7  Vict.  c.  94. 

*  U.  S.  V.  Baker,  5  Blatch.  6, 1861.  As  to  bigamy,  see  infra,  §J  1685-1696. 
'  Lawrence's  Wheat.  321,  715,  no^  In  1878    the    British   government 

See  Com.  v.  Peters,  12  Mete.  387, 1847,  went  so  far  as  to  sustain  the  execution, 

cited  supra,  {  260 ;  Manley  v.  People,  on  board  the  ship  Beagle,  at  sea,  of  a 

7  N.  Y.  295, 1852 ;  Mali  v.  Keeper,  7  South  Sea  Islander,  charged  with  the 

Sup.  Ct.  Bep.  385, 1887.  murder  on  shore  of  an  Englishman. 

•  See  Whart.  Conf.  of  L,  |  71.  See  Sat.  Rev.  Aug.  10, 1878,  169.  And 
But  the  authorities  go  beyond  this  see  this  case  discussed  by  me  in  4 

limit.    "Where  an  act,"  said  Judge  South    Law  Review,  676,  and    also 
Vredenburgh  (State  v.  Carter,  3  Dutch,   infra,  J  284,  note.     The  jurisdiction 
501,  1859),  in  the  Supreme  Court  of  is  doubted  in  Rose.  Crim.  Ev.  pp.  246, 
New  Jersey,  "  malum  in  se,  is  done  in   247. 
solitudes,  upon  land  where  there  has 
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tion  of  each,  in  the  enactment  of  statutes  by  which  offences  com- 
mitted by  a  subject  or  citizen,  within  the  territorial  limits  of  a  for- 
eign State,  have  been  made  punishable  in  the  courts  of  that  country 
to  which  the  party  owes  allegiance,  and  whose  laws  he  is  bound  to 
obey."*  Mr.  Wheaton  does  not  here  notice  the  provision  of  the 
Federal  Constitution  which  guarantees  to  each  accused  party  a  trial 
in  the  State  and  district  where  the  crime  was  committed.  But  it  is 
easy  to  reconcile  his  statement  as  above  given  with  this  provision, 
by  adopting  the  view  of  the  Federal  Supreme  Court,  that  the  Con- 
stitution has  application  only  to  offences  committed  on  the  soil  of 
the  United  States.' 

§  272.  With  regard  to  the  particular  States  of  the  American 

Union,  complicated  constitutional  questions  may  here 
ment'or'*  arise.  Is  a  domiciled  citizen  of  Massachusetts,  for  in- 
this  aover-  stance,  when  travelling  abroad,  responsible,  on  the 
between  general  hypothesis  of  extra-territorial  penal  power  of 
and8tate  Sovereigns  over  subjects  abroad,  to  the  United  States, 
govern-      qj.  ^  Massachusetts,  or  to  both  ?    The  better  opinion  is 

that  he  is  responsible  to  them  penally,  when  he  is  abroad, 
under  the  same  conditions  and  limitations  as  he  was  when  he  was 
at  home.'  For  an  infringement  of  the  laws  of  Massachusetts,  he  is 
responsible  to  Massachusetts ;  for  an  infringement  of  the  laws  of 
the  United  States,  to  the  United  States. 

§  273.  By  the  Revised  Statutes*  the  ministers  and  consuls  of  the 

United  States,  in  pursuance  of  treaties  with  China,  Japan, 

TT     *4<w4 

statM  Siam,  Egypt,  and  Madagascar,  are  "fully  empowered 
Btatutea  ^  arraign  and  try,  in  the  manner  herein  provided,  all 
diction  citizens  of  the  United  States  charged  with  offences  against 
fences  in  law,  committed  in  such  countries.''*  By  a  subsequent 
l»S^iand8  section  the  same  jurisdiction  is  extended  to  "  consuls  and 
commercial  agents  of  the  United  States  at  islands  or  in 

^  Dana's  Wheaton,  ?  113.    That  a  extra-territorial  jurisdiction,  Tyler  v, 

foreigner  enlisted  in    United  States  People,  8  Mich.  320,  1860 ;  State  v. 

navy    is    subject    to    United    States  Knights,  2  Hayw.  109,  1816 ;  and  as 

criminal  laws,  see  Ross  v,  Mclntyre,  inclining  to  the  same  view,  see  People 

11  Sup.  a.  Rep.  897, 1891.  v,  Merrill,  2  Parker  C.  R.  690, 1854  ; 

•  U.  S.  V.  Dawson,  16  How.  (U.  S.)  Cummins  v.  State,  12  Tex.  App.  121, 

467,  1863.  1882.     For    bigamy,    see    infra,    ^ 

»  Com.  V,  Macloon,  101  Mass.   1,  1685-1698. 

1869 ;  Com.  v.  Gaines,  2  Va.  Cas.  172,  *  Ed.  of  1878,  4084.    But   as    to 

1819 ;  State  v.  Carter,  3  Dutcher,  601,  Japan,  see  treaty  of  1896. 

1859;   State  v.  Main,  16  Wis.  398,  *  See  In  re  Stubbs,  11  Blatch.  124. 

1864;  though  see,  as   denying  state  1873. 
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countries  not  inhabited  by  any  dvUized  people,  or  recognized  by 
any  treaty  vnih  the  United  StateaJ^^  This,  it  will  be  seen,  is  a  posi- 
tive claim  of  the  United  Slates  government  to  exercise  extra- 
territorial jurisdiction  over  its  own  citizens  in  uncivilized  countries, 
independent  of  any  treaty  authorization.  The  jurisdiction,  how- 
ever, is  limited  to  persons  owing  allegiance  to  the  United  States.' 

A  similar  jurisdiction  is  asserted  by  both  German  and  French 
jurists  over  their  subjects  in  barbarous  Or  semi-civilized  lands,'  and 
it  is  now,  partly  by  treaty,  partly  as  a  matter  of  international  law, 
partly  because  in  semi-civilized  lands  the  domestic  authorities 
generally  refuse  to  take  cognizance  of  suits  in  which  foreigners  are 
concerned,  a  settled  practice  for  civilized  consular  jurisdiction,  in 
matters  both  criminal  and  civil,  to  be  exercised  not  only  in  Asia 
and  Africa  but  in  Turkey.^ 

§  274.  The  act  of  January  30, 1790,  provides  that  if  any  "  citizen 
of  the  United  States,  whether  he  be  actually  resident  or 
abiding  within  the   United   States,  or  in   any  foreign  pontiSi'^ 
eountryy  shall  without  the  permission  or  authority  of  the  ^j^J^" 
government  of  the   United  States,  directly  or  indirectly 
commence  or  carry  on  any  verbal  or  written  correspondence  or  inter- 
eoursewiih  any  foreign  government,  or  any  ojfioer  or  agent  thereof  with 
an  intent  to  influence  the  measures  or  conduct  of  any  foreign  govem- 
fnent,  or  of  any  officer  or  agent  thereof  in  rdation  to  any  disputes  or 
controversies  wUh  the   United  States,  he  shall  be  guilty  of  a  high 
misdemeanor,  and  subjected  to  a  fine  not  exceeding  five  thousand 
dollars,  and  imprisonment  for  not  less*  than  six  months  or  over 
three  years.    This  act   still   remains  among  the  statutes  of  the 
United  States ;°  and  its  continued   existence  is  the  strongest  oi 
illustrations  that  the  power  of  Congress  to  '^define  and   punish 
offences  against  the  law  of  nations  '^  is  maintained  by  the  govern- 
ment of  the  United  States  to  authorize  it  to  punish  at  home  polit- 
ical offences  committed  by  its  citizens  abroad. 

The  Act  of  February  25,  1863,*  making  correspondence  with 

1  Rev.  Stat.  4088.  nally  at  Shanghai  in  "  Her  Majesty's 

'  See  11  Op.  Atty.-Gen.  474.    As  to  Court  for  China  and  Japan." 

bigamy,  see  infra,  H  1686-1606.  *  Brightly,  p.  201 ;  Rev.  Stat.  1878, 

*  Whart.  Conf.  of  Laws,  2  866 ;  Foe-  5335.     See    President's    Message   of 
lix,  ii.  p.  294.    See  Bar,  {  138.  Dec.  3,  1798 ;  Mr.  Jefferson  to  Mr. 

*  See  Whart.  Com.  Am.  Law,  H  147,  Madison,  Jan.  3, 1799 ;  Randall's  Life 
171.    In  Hart  v,  Gumpach,  L.  R.  4  of  Jefferson,  iii.  p.  467. 

P.  0.  439,  the  suit  was  brought  origi-       •  Brightly,  Fed.  Stat.  ii.  154. 
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rebels  a  misdemeanor,  declares  that  ^^  where  the  offence  is  com- 
mitted in  a  foreign  country,  the  District  Court  of  the  United 
States  for  the  district  where  the  offender  shall  be  first  arrested 
shall  have  jurisdiction  thereof." 

§  275.  By  the  English  law,  all  offences  by  subjects  against  the 
government  are  cognizable  by  English  courts,  no  matter  where  the 
defendant  may  have  been  resident  at  the  time  of  the  offence/  and 
by  the  jurists  of  continental  Europe  this  view  is  accepted  as  univer- 
Poiiticai  sally  authoritative.'  Nor  does  it  exclude  the  jurisdiction 
ritoriaTof-  ^^  ^®  offended  State,  that  a  foreign  country,  within 
fencei  by     whose  bounds  the  offence  was  organized,  had  concurrent 

Bubjects  ...  . 

are  pun-  jurisdiction  of  the  offence.  It  is  a  ftindamental  principle 
'  ^  ^'  of  international  law  that  each  State  is  primarily  author- 
ized to  punish  offences  against  itself.  Of  course,  it  cannot  invade 
the  territory  or  the  ships  of  another  country  in  order  to  arrest  the 
offender.'  But  the  arrest  may  be  made  whenever  the  offender  is 
found  in  the  territory  of  the  offended  sovereign. 

§  276.  The  Act  of  Congress  of  August  18,  1856,^  authorizes  see- 
^ .  retaries  of  l^mtion  and  consular  officers  to  administer 

and  for-  oaths  and  perform  notarial  duties,  and  makes  peijury 
lobular  or  subornation  of  peijury  abroad  before  such  officers 
JJgJJIlJ  punishable  "  in  any  district  of  the  United  States,  in  the 
p^iiiB^-  same  manner,  in  all  respects,  as  if  such  offence  had  been 
borne  committed  in  the  United  States."  This  act  is  not  con- 
^'^'^  fined  to  persons  owing  allegiance  to  the  United  States, 
but  includes  aliens  committing  the  designated  offences.  The  same 
act  makes  makes  penal  the  forgery  abroad  of  consular  papers. 
And  at  common  law  it  is  argued  that  a  State  may  punish  peijury 
committed  before  one  of  its  own  commissioners  to  take  testimony  in 
a  foreign  State.' 

The  same  view  is  taken  by  German  and  French  jurists.*  In 
England,  in   indictments  for  administering  or  taking  unlawful 

•  Wendeirs  Blackstone,  iv,  p.  306 ;  Case,  and  Trent  Case,  in  Woolsey,  { 
R.  V,  Azzopardi,  1  C.  &  K.  203, 1843;  81;  Whart  Com.  Am.  Law,  {{  189, 
R.  V,  Anderson,  11  Cox  C.  C.  198,  146,  239. 

1869 ;  L.  R.   1  C.  C.  161.    Infra,  U  *  Brightly,  180.    See  Rev.  Stat.  U. 

276,    284.     See    Sir   Geo.    Cornwall  S.  1878, 4083-4130. 

Lewis's  work  on  Foreign  Jurisdiction,  *  See  Phillipi  v,  Bowen,  2  Pa.  20, 

etc.  p.  20.    As  to  bigamy,  see  infraf  1845 ;  Com.  v,  Kunzemann,  41  Pa.  429, 

Jl  1686,  1696.  186L    /n/ra,  1 1264. 

•  Bar,  p.  530,  §  138 ;  Ortolan,  No.  880.  «  Infra,  J  284.    See  Whart.  Conf,  of 

•  See  this  discussed  in  the  Kozta  Laws,  {  874. 
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oaths,  the  venue  may  be  laid  in  any  county  in  the  realm,  though 
the  offence  was  committed  abroad.^  In  indictments  for  forgery,  the 
venue  may  be  laid,  and  the  offence  charged  to  have  been  committed 
in  any  county  where  the  offender  was  apprehended  or  in  custody.' 

§  277.  In  England,  in  indictments  for  murder  or  manslaughter, 
or  for  being  accessary  before  or  after  the  fact  to  murder  or  man- 
slaughter, the  offence  being  committed  by  a  British  subject  on  land 
out  of  the  United  Kingdom,  the  venue  may  by  statute         . 
be  laid  in  any  county  appointed  by  the  Lord  Chancellor  by  subjects 
in  the  commission  issued  for  the  trial  of  the  offender.*  punish- 
This  provision  applies  to  homicides  committed  by  British  g^®!^"^ 
subje*^  within  the  dominions  of  a  foreign   sovereign  ;^ 
but,  until  aft;erward  amended,  not  to  offences  by  foreigners,  though 
oommitted  on  Englishmen,  and  on  board  English  ships.^ 

3.  Liability  of  Exira'territorial  PrindpcU. 

§  278.  Cases  can  easily  be  conceived  in  which  a  person,  whose 
residence  is  outside  a  territory,  may  make  himself,  by 
conspiring  extra-territorially  to  defeat  its  laws,  intra-ter-  ^toriai*'^ 
ritorially  responsible.     If  a  forger,  for  instance,  should  principal 
establish  on  the  Mexican  side  of  the  boundary  between  tra-tem- 
the  United  States  and  Mexico  a  manufactory  for  the  for-  dSSI^f  *°' 
gery  of  United  States  securities,  for  us  to  hold  that  when 
the  mischief  is  done  he  would  not  be  liable  to  arrest  on  extradition 
process,  and  that  he  could  afterward  take  up  with  impunity  his 
residence  in  the  United  States,  would  not  merely  expose  us  to  spoli- 
ation, but  bring  our  government  into  contempt. 

To  reply  that  in  such  case  the  Mexican  government  can  be  relied 
upon  to  punish,  is  no  answer :  because,  first,  in  countries  of  such 
imperfect  civilization  penal  justice  is  uncertain  ;  secondly,  because 
Mexico  knay  hold  that  we  have  jurisdiction,  and  that,  therefore,  she 
will  not  exert  it ;  thirdly,  because  in  cases  where,  in  such  countries, 
the  local  community  gains  greatly  by  the  fraud,  and  suffers  by  it  no 
loss,  the  chances  of  conviction  and  punishment  would  be  slight;  and, 
fourthly,  because  all  that  the  offender  would  have  to  do  to  escape 

1  37  Geo.  in.  c.  128,  J  6 ;  62  Geo.  198,  1869.    See  R.  v.  Mattos,  7  C.  & 

in.  c.  104,  i  7.  P.  468, 1836. 

•  1  Will.  IV.  c.  66,  i  44.  *  R.  v.  Depardo,  1  Taunt.  26, 1808  ; 
■  9  Geo.  IV.  c.  31,  J  7.  R.  &  R.  C.  C.  134;  R.  v.  Mattos,  tU 

*  R.  V,  Sawyer,  R.  &  R.  C.  C.  294,  supra.  See  article  in  London  Law 
1818 ;  R.  V,  Azzopardi,  1  C.  &  K.  203,  Magazine  for  1868,  p.  124.  For  sub- 
1843 ;  R.  V,  Anderson,  11  Cox  C.  C.  sequent  statute,  see  supra,  J  269. 
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justioe  in  such  a  case  would  be  to  walk  over  the  boundary  line  into 
the  United  States^  where  on  this  hypothesis  he  would  go  free.  In 
political  offences  there  is  this  consideration  to  be  added,  that  it  is 
now  an  accepted  doctrine  of  international  law  that  no  government 
will  punish  a  refugee  for  treason  against  a  sovereign  ;^  and  hence  a 
government,  on  the  hypothesis  here  disputed,  would  have  no  redress 
for  offences  directed  abroad  by  refugees  against  its  sovereignty,  even 
though  the  offenders  were  its  own  subjects,  and  should,  after  the 
commission  of  the  offence,  return  to  its  soil. 

§  279.  A  party  who  in  one  jurisdiction  puts  in  operation  a  force 
Principal  ^^^^^  ^^^  harm  in  another  jurisdiction,  is  responsible  in 
reaponsi-  both  jurisdictions  for  the  harm.'  That  he  is  responsible 
tra-terri-  in  the  place  where  he  starts  the  wrong  will  be  hereafter 
^^"•^^  '^'  seen.*  His  responsibility  in  the  pkoe  where  the  wrong 
takes  effect  is  also  generally  recognized.  Thus,  it  has  been  held  that 
the  originator  of  a  nuisance  to  a  stream  in  one  country,  which  af- 
fects such  stream  in  another  country,  is  liable  to  prosecution  in  the 
latter  country  ;^  that  the  author  of  a  libel  uttered  by  him  in  one 
country  and  published  by  others  in  another  country,  from  which  he 
is  absent  at  the  time,  is  triable  in  the  latter  country  f  that  such  is 
also  the  case  when  a  man  in  one  country  incites  an  agent  in  another 
country  to  commit  perjury;*  that  he  who  on  one  side  of  a  boundary 
shoots  a  person  on  the  other  side,  is  amenable  in  the  country  where 
the  blow  is  received  f  that  he  who  in  one  State  employs  an  innocent 

1  Whart.  Conf.  of  LawB,  8i  876,  910.  *  Stillman  v.  White  Bock  Co.,  3 

•  Supra,  a  248,  284,  note;  infra,  §{  Wood.  &  M.  638, 1849 ;  State  v.  Smith, 

287, 1207.    See  Whart  Conf.  of  Laws,  82  Iowa,  428,  1891.    See  R.  v.  Bur- 

H  877-921 ;    Whart.  Cr.  Ev.  2  112 ;  dett,  4  B.  &  Aid,  95  at  p.  175,  176, 

Wooton  V   Miller,  7  Sm.  &  M.  380,  1821 ;  Bulwer's  Case,  7  Co.  2  b.  8  b ; 

1846 ;  State  v.  Chapin,  17  Ark.  661,  Com.  Dig.  Action,  N.  3,  11.    That 

1866 ;  Hanks  v.  State,  13  Tex.  App.  the  place  of  originating  nuisance  has 

289,  1882;  Hatfield  v.  Com.,  (Ky.)  12  jurisdiction,  see  infra,  |  288. 

S.  W.  Bep.  809, 1890 ;  accepting  views  •  B.  v,  Johnson,  7  East,  65,  1806 ; 

of  text    See  if\fra,  H  287,  288,  as  to  Com.  v.  Blanding,  3  Pick.  304, 1823. 

responsibility  in  the  place  of  starting  That  place  of  mailing  also  has  juris- 

the  offence.  diction,  see  infra,  H  287,  288. 

In  Indiana  a  statute  making  a  for-  *  Com.  v.    Smith,  11    Allen,  243, 

eign    principal    punishable    for   his  1866. 

agent's  criminal  acts  within  the  State,  ^  1  Hale  P.  C.  475 ;  U.  S.  v,  Davies, 

has  been  held  to  apply  only  to  per-  2  Sumn.  482,  1838 ;    cited  and  ap- 

Bons  who  are  principals  in  the  com-  proved  in  State  v,  Wyckoff,  2  Vroom, 

mission  of  the  offence.  Johns  v.  State,  (N.  J.)  68,  1864,  and  the  same  point 

19  Ind.  421,  1862.  taken  in  Com.  v.  Macloon,  101  Mass. 

'  Infra,  U  287  et  seq,  1,  1869.    And   the  person  who  fires 
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agent  to  obtain  goods  by  false  pretences  in  another  State^  is  amena- 
ble in  the  latter  State  ;^  that  the  foi^r  in  one  State  of  a  title  to  land 
in  another  State^  maj  be  punished  in  the  latter  State  ;*  that  a  thief 
who  sends  goods  by  another  person,  not  an  accomplice  in  the  theft, 
to  a  foreign  State  for  sale,  is  indictable  in  the  latter  State  f  that  he 
who  sells  through  agents,  guilty  or  innocent,  lottery  tickets  in  an- 
other State,  is  amenable  in  the  State  of  the  sale,  though  he  was  ab- 
sent from  such  State  personally  ;^  that  he  who  .gives  poison  in  one 
jurisdiction  which  operates  in  another  is  responsible  in  the  latter 
jurisdiotion/  and  BO  is  a  person  who  in  one  county  advises  another, 

the  shot  cannot  be  tried  in  l^e  State  demeanor,  the  better  opinion  is  that 
from  which  the  shot  was  fired,  though  the  country  of  the  starting  and  the 
both  he  and  the  person  shot  are  citi-  country  of  the  consummation  of  a 
zens  of  that  State.  State  v.  Hall,  (N.  crime  have  each  jurisdiction  in  cases 
C.)  19  S.  E.  Bep.  602, 1892.  See  as  to  where  there  is  a  substantive  offence  in 
n.  S.  V.  Dayis,  infra,  {  288.  each.    Thus  where  the  instruments 

^  People  V,  Adams,  8  Denio,  190,  for  the  commission  of  a  homicide  are 
1846 ;  1^.  1  Gomst.  173, 1848,  and  au-  prepared  in  England  to  be  applied  in 
thorities  cited  infrcL,  }  280.  S.  P.  held  France,  England  as  well  as  France 
in  B.  V.  Gkmrett,  6  Cox  C.  C.  260,  has  jurisdiction  of  the  conspiracy; 
1854,  infra^  where  Lord  Campbell  land  so  the  country  of  the  sending  of 
affirmed  the  principle,  but  ruled  an  libels-  and  of  noxious  compounds  has 
acquittal  on  other  grounds.  ''  The  jdrisdiction  as  well  as  the  country  of 
rule,"  said  Chief  Justice  Beasley,  of  receiving.  Infray  {{  287,  288,  292. 
New  Jersey,  in  1864,  (State  v,  Wyck-  «  Lindsay  «.  State,  38  Ohio  St  507, 
off,  2  Vroom,  69),  "  appears  to  be  1882 ;  Hanks  v.  State,  13  Tex.  App. 
firmly  established,  and  upon  very  289,  1882.  See  Ex  parte  Carr,  28 
satisfiictory  grounds,  that  where  the  Kans.  1, 1882. 
crime  is  committed  by  a  person  ab-  '  Com.  v.  White,  123  Mass.  430, 
sent  from  the  country  in  which  the  1877. 

act  is  done,  thh)ugh  the  means  of  a  *  Com.  v.  Gillespie,  7  S.  &  B.  469, 
merely  matei^al  agency,  or  by  a  sen-  1821.  Under  the  statutes  of  the 
tient  agent  who  is  innocent,  in  such  United  States  punishing  the  sending 
cases  the  offender  is  punishable  where  and  delivering  of  lottery  matter 
the  act  is  done.  The  law  implies  a  through  the  mails  (act  of  Sept.  19, 
constructive  presence  firom  the  neces-  1890,)  the  offence  of  "  delivering "  is 
sity  of  the  case ;  otherwise  the  anomaly  consummated  where  matter  received, 
would  exist  of  a  crime  but  no  respon-  and  therefore  a  citizen  of  New  York 
sible  criminal."  This  view,  as  will  sending  such  matter  through  the 
be  seen  in  a  succeeding  section,  is  mails  to  a  citizen  of  Illinois  may  be 
sifetained  in  several  other  States,  tried  in  Illinois.  U.  8.  v.  Homer,  44 
though  dissented  firom  in  Connecti-  Fed.  Bep.  677, 1891. 
cut  Com.  V,  Grady,  34  Conn.  119,  *  The  overt  act  of  homicide  by  ad- 
1866;  infra,  i  280.  Stepping  the  ministering  poison  within  the  mean- 
question  of  the  artificial  complica-  ing  of  the  law,  consists  not  simply  in 
tions  arising  from  the  common  law  prescribing  or  fiirnishing  the  poison, 
distinction  between  felony  and  mis-  but  also  in  directing  and  causing  it  to 
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by  signals,  when  to  commit  a  highway  robbery  in  another  county  ;^ 
and  that  though  an  accessary  before  the  &ct  is  amenable  in  the  place 
of  aocessaryship,'  he  may  become,  if  directing  the  execution  of  the 
act,  amenable  in  the  place  of  consummation.'  In  a  case  of  obtain- 
ing money  by  false  pretences  in  England,  the  offender  being  at  the 
time  in  Russia,  this  absence  was  in  itself  held  to  be  no  ground  for 
acquittal ;  and  Lord  Campbell,  sustained  by  Baron  Parke,  declared 
^^  that  a  person  may,  by  the  employment  as  well  of  a  conscious  as  of 
an  unconscious  agent,  render  himself  amenable  to  the  law  of  Eng- 
land when  he  comes  within  the  jurisdiction  of  our  courts;"  Baron 
Parke  saying  that  "  b,  person,  though  personally  abroad,  might 
commit  a  crime  in  England,  and  be  afterward  punished  here ;  as, 
for  instance,  if  he,  by  a  third  party,  send  poisoned  food  to  one  in 
England,  meaning  to  kill  him,  he  would  be  guilty  of  muider,  if 
death  ensued,  although  he  could  not  be  amenable  to  justice  till  he 
was  personally  within  the  jurisdiction."*  "  It  was  a  monstrous 
thing,"  Sir  R.  Phillimore  is  reported  as  saying  at  a  meeting  of  the 
Law  Amendment  Society,  in  1868,  ^^that  any  technical  rule  ot 
venue  should  prevent  justice  from  being  done  in  this  country  on  a 
criminal  for  an  offence  which  was  perpetrated  here,  but  the  execu- 
tion of  which  was  concocted  in  another  country."  Hence  we  may 
hold  that  p]:esence  at  the  crime  is  not  an  essential  condition  of  in- 
dictability.* 

be  taken ;  so  that  if  the  poison  be  pre-  in  Nye  Ooanty,  Nevada ;  that  H.  was 
scribed  and  furnished  in  one  county  to  ascertain  when  the  treasure  left 
to  a  person  who  carried  it  into  another  Eureka,  and  signal  his  confederates  by 
county,  and  there,  under  the  direc-  a  fire  on  the  top  of  a  mountain  in 
tions  given,  takes  and  becomes  poi-  Eureka  County,  which  could  be  seen 
soned,  and  dies  of  the  poison,  the  by  them  in  Nye  County,  thirty  or 
administering  is  consummated,  and  forty  miles  distant;  that  the  signals 
the  crime  committed,  if  committed  at  were  given  by  him,  and  his  confeder- 
al!, in  the  county  where  the  person  is  ates  attacked  the  stage  and  attempted 
poisoned.  Bobbins  v.  State,  8  Ohio  to  rob  the  treasure.  It  was  held  that 
St.  131, 1858.  H.  was  a  principal. 

It   makes   no  difference  that  the      '  Infra,  i  287. 
party  implicated  never  was  in   the       '  Supra,  J  225 ;    State  v.  Ayers,  8 
State  where   the   offence  was    com-  Baxt  96, 1874. 

mitted.  Lindsay  v.  State,  38  Ohio  *  R.  v.  Garrett,  6  Cox  C.  C.  260, 
St.  507, 1882.  1854;    s.  c.  Dears.  232;   and  see  B. 

1  State  V.Hamilton,  13  Nev.  386, 1878.  v.  Jones,  4  Cox  C.  C.  198;  1  Den.  C, 

In  this  case  it  was  proved  that  there  C.  551, 1849. 
was  a  conspiracy  between    the    de-       '  Com.  v.  White,  123  Mass.  480, 
fendants  and  others  to  rob  the  treas-  1877 ;  S.  P.,  B.  v.  Manley,  1  Cox  C.  C. 
ure  of  Wells,  Fargo  &  Co.,  on  the  104, 1845 ;  B.  v.  Ball,  1  Cox  C.  C.  281, 
road  between  Eureka  and  some  point   1845. 
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§  280.  Some  doubt,  however,  has  been  expressed  as  to  whether, 
'when  the  agent  who  thus  intra-territorially  consummates  Doubts  in 
the  guilty  act  is  personally  responsible,  the  principal  who  ^^^f" 
extra-territorially  plans  it  is  intra-territorially  liable  in  agent  ia  in- 
cases  of  felony,  he  being  absent  from  the  jurisdiction  at  enUy* 
the  time  of  the  commission  of  the  offence.   That  a  foreign  ^**^i®- 
instigator  is  so  liable  is  expressly  denied  by  the  Supreme  Court  of 
'New  Jersey,^  in  a  case  in  which  it  was  ruled  that  unless  the  agent 
vras  innocent,  so  as  to  be  a  mere  tool,  the  party  employing  him  could 
not  be  regarded  as  a  principal ;  and  that  if  such  employing  party 
were  simply  an  accessary  before  the  fact,  absent  from  the  State  at 
the  principal  offence,  he  could  not,  by  the  common  law,  be  tried  in 
New  Jersey.    The  same  view  has  been  maintained  as  to  felonies,  in 
New  Hampshire,^  North  Carolina,'  and  Arkansas,^  though  it  is  con- 
ceded that  by  statute  the  accessary  may  be  made  triable  in  the  place 
of  the  overt  act.*  It  is  to  be  noticed,  however,  that  this  view,  grow- 
ing from  the  distinction  between  an  innocent  and  a  guilty  agent 
in  case  of  felony,  is  purely  technical,  based  on  an  arbitrary  fiction 
of  the  old  common  law  relating  to  felonies  alone,  and  not  touching 
the  question  of  general  jurisdiction.     Thus,  in  treason  and  misde- 
meanors, in  which  all  concerned  are  principals,  and  in  which,  there- 
fore, the  rule'  that  an  accessary  can  only  be  tried  in  the  place  where 
he  is  accessary,  if  there  be  such  a  rule,  does  not  obtain,  all  parties 
concerned  are  liable  to  punishment  in  any  country  where  an  overt 
act  ia  performed.     This  is  expressly  ruled  as  to  treason  f  and  in 
misdemeanors  the  result  is  demonstrable,  as  it  is  in  those  States  in 
which  all  accessaries  before  the  fact  are  by  statute  principals.     If, 
in  such  cases,  the  extra-territorial  offender  acts  through  an  innocent 
agent,  he  is  on  all  sides  regarded  as  intra-territorially  liable.   If  he 
acts  through  a  guilty  agent,  he  is  indictable  for  conspiracy,  when 
inrisdiction  vests  in  any  country  in  which  an  overt  act  is  performed  f 
or,  on  the  same  reasoning,  he  may  be  so  indicted  as  principal  in  mis- 
demeanor, or  as  inciter,  when  the  offence  in  any  of  its  aspects  is  a 

1  State  V.  Wyckoff,  2  Vroom,  65,  *  Infra,  i  287. 

1864.    The  same  distinction  is  taken  ^  Ibid. 

in  Lindsay  v.  State,  38  Ohio  St.  607,  '  Infra,  H  287, 1397.    See  this  dis- 

1882.  tinction  well  stated  in  State  v,  Chapin, 

*  State  V.  Moore,  6  Fost.  448, 1854.  17  Ark.  561,  1866.    See,  also,  R.  v. 
»  State  V,  Knight,  1  Taylor,  (N.  C.)  Johnson,  6  East  R.  583, 1805 ;  Johns 

65,  1799.    See  Ex  parte  Smith,  6  Law  v.  State,  19  Ind.  421, 1862;  State  v. 
Bep.  57, 1846.  Hamilton,  13  Nev.  386,  1878 ;  in/ra, 

♦  State  V.  Chapin,  17  Ark.  561, 1856.  i  247. 
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misdemeanor.^  Even  as  to  felonies,  the  rule  that  the  absent  acces- 
sary before  the  fact  may  be  indicted  in  the  country  of  the  commis- 
sion, where  the  principal  is  responsible,  has  been  explicitly  affirmed 
in  Connecticut,'  and  is  good  in  all  those  States  in  which  accessaries 
are  by  statute  principals.^  But  the  assertion  of  such  jurisdiction  in 
the  place  of  consummation  in  no  way  impairs  the  jurisdiction  of  the 
place  of  acoeesaryship  over  the  aooessary/ 

It  is  conceded  that  to  secure  the  trial  of  a  subject  in  a  foreign 
land  the  offended  sovereign  must  obtain  possession  of  the  person  of 
such  offender  by  process  of  extradition.  This  is  elsewhere  fiilly 
discussed.'  To  arrest  such'  offender  in  a  foreign  sovereign's  terri- 
tory, either  by  force  or  stealth,  is  a  violation  of  the  law  of  nations. 
Yet  though  so,  it  is  a  violation  of  which  the  offended  sovereign 
alone  has  a  right  to  complain.  The  person  so  arrested  cannot  plead 
the  unlawfulness  of  the  arrest  in  bar.^ 

4.   OffenoeB  by  Aliens  in  Onmtry  of  Arrest. 

§  281.  By  the  modem  Soman  law,  all  residents  are  bound  by 
Aliens  in-  ttc  territorial  law.  "Whoever,"  says  Bemer,  in  his 
dictabie  in  authoritative  work  on  the  territorial   bounds  of  penal 

tne  conn-  * 

try  of  the  jurisdiction,^  "enters  our  territory,  juridically  binds 
Roman  himself  to  submit  to  the  laws  of  this  territory.  This 
duty  is  the  more  imperative  as  the  laws  which  exact 
obedience  are  the  more  stringent.  It  is  absurd  to  suppose  that  this 
obedience  diminishes  or  ceases  in  respect  to  those  laws  on  which  the 
very  existence  of  the  community  is  staked.''*    And  it  is  even  held 

^  Com.    V,  Smith,  11    Allen,    24S,  person,  and  is,  therefore,  ancillary  to 

1866.    See  B.  v,  Murdock,  2  Den.  C.  jurisdiction  of  place  of  concoction. 

C.  298, 1860.  Infra,  i  287. 

•  State   V,    Grady,  84   Conn.  118,       *  Ir\fra,  §  287. 

1866.     See  R.  v,  Brisac,  4  East,  164,  »  Whart.  Crim.  PL  &  Pr.  {|  39  et 

1804;  Bennett  &  Heard's  Lead.  Cas.  ^e^^./ State  v.  Smith,  1  Bailey,  283, 1880. 

2d  ed.  ii.  p.  161 ;  Bishop's  C.  L.  i,  ^  Ex  parte  Krans,  1  B.  &  C   268, 

J  80.    As  to  Warren  &  Costello's  Case,  1823;  Ex  parte  Scott,  9  B.  &  C.  446, 

see  U.  S.  Diplomatic  Correspondence,  1829 ;   4  M.  &  B.  361 ;  Brewster  v, 

1868,  pt.  i.  pp.  61, 129.    For  a  report  State,  7  Vt.  118,  1835;  Dow^s  Case, 

of  these  cases,  and   also    for  corre-  18  Pa.  37,  1861.    See,  fully,  Whart. 

spondence  concerning  the  same,  see  Crim.  PL  &  Pr.  J  27. 

same  volume,  pp.  341-348.  ^  Berlin,  1866,  p.  83. 

*  See  Com.  v.  Pettes,  114  Mass.  307,  ®  For  the  United  States  Alien  Act, 
1873.  Jurisdiction  in  place  of  con-  authorizing  the  removal  of  alien 
summation  supposes,  it  should  be  enemies,  see  Brightly,  i.  p.  33 ;  Rev. 
added,  possession  of  the  defendant's  Stat.  U.  S.  1878,  H  4067  et  seq, 
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in  Prussia  that  a  foreigner  who  lingers  in  a  country  with  which  the 
sovereign  of  his  allegiance  is  at  war,  may  be  tried  for  treason  to 
the  country  of  his  residence,  if  he  aids  in  warlike  designs  against  it.^ 
§  282.  "  Local  allegiance/'  says  Blackstone,  ^^  is  such  as  is  due 
from  an  alien  or  stranger  born,  for  so  long  time  as  he  con- 
tinues within  the  king's  dominion  and  protection ;  and  it  ceases 
the  instant  the  stranger  transfers  himself  from  the  kins:- 
dom  to  another."'  Indictments  for  political  offences  of  all  ueh  and 
grades  have  been  based  on  this  form  of  allegiance.*  In  jj;™**^'^" 
Guinet's  ease,  which  was  a  prosecution  in  the  United 
States  Circuit  Court  in  Philadelphia  in  1795,  for  fitting  out  in 
Philadelphia  a  French  armed  vessel,  to  cruise  against  England, 
the  United  States  and  England  being  then  at  peace,  the  point 
that  the  defendant,  a  Frenchman  by  birth,  had  entered  into  the 
service  of  the  French  republic,  was  made  by  the  defence,  but 
was  treated  by  the  court  as  without  weight,  and  the  defendant 
was  convicted.^  In  the  trial  of  the  Fenian  conspirators  in  Eng- 
gland  and  Ireland  in  1868,  several  of  the  defendants  set  up 
alienage  and  citizenship  in  the  United  States  as  a  defence,  but 
in  vain.  Mr.  Adams,  speaking  of  this  in  a  letter  to  Mr.  Seward, 
of  May  2,  1868,*  says :  "The  only  question  he,"  one  of  the  defend- 
ants, "  raises,  is  that  of  citizenship ;  but  even  that  relates  rather  to 
the  form  of  trial,  as  on  the  merits,  even  his  being  admitted  to  be 
an  alien  would  not  shield  him  from  the  consequence  of  acts  danger- 
ous to  the  peace  of  the  realm."  The  same  view  was  taken  by  Mr. 
Buchanan,  when  Secretary  of  State.*  Such,  also,  is  the  tenor  of  a 
speech  by  Lord  Lyndhurst  in  the  House  of  Lords,  in  March,  1853.^ 

^  PreussicheSy  St.  G.  B.  {  70.  during  the  war,  were  held  not  exempt 

•  Comm.  ii.  377.  from  prosecution  for  treason  and  giv- 
'  See  27  HowelFs  St  Tr.  627 ;  Pel-  ing  aid  and  comfort  to  the  enemy. 

tier's  Case,  28  Ibid.  630, 1803 ;  R.  v.  Carlisle  v.  U.  S.,  16  Wall.  147, 1872 ; 

Bernard,  1  F.  &  F.  240,  1858,  cited  see  U.  8.  v.  Villato,  2  Dall.  370, 1797  ; 

in/ra,  {  287,  and    cases   cited   infra,  Sprague,  J.,  23  Law  Rep.  705. 
a  287, 1805.  *  Diplomatic  Cor.  U.  S.,  1868,  pt.  i. 

*  Whart.  St  Tr.  98 ;  U.  S.  v.  Wilt-  p.  192 ;  R.  v,  McCaflTerty,  10  Cox  C. 
berger,  6  ^Vheaton,  76,  1820 ;  Whart.  C.  603, 1867. 

St  Tr.  185.    The  Act  of  July  31,  «  See    Cockbum    on    Nationality, 

1861,    punishing    seditious    conspir-  London,  1869,  p.  82,  for  other  author- 

acy,  applies  to  "  persons  within  any  ities  to  this  effect. 

State    or   Territory   of  the    United  '  124  Hansard's  Pari.  Deb.  1046, 

States,"    embracing     all     residents,  cited  Whart.  Conf.  of  Laws,  2  904,  and 

Aliens  who,  being  domiciled  in  the  discussion   in    Crim.  Law  Mag.  for 

country  preyious  to  the  late  ciyil  war,  March,  1885. 
gave  aid  and  comfort  to  tiie  enemy 
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Nor  can  such  an  alien  divest  himself  of  the  penal  incidents  of  his 
acts  against  the  government  which  he  attacks,  as  those  incidents  are 
defined  by  the  lex  delicti  oommisd.  Of  this  we  have,  in  1870,  an 
English  illustration.  An  alien  was  indicted  for  high  treason,  in 
compassing  to  depose  the  Qjieen,  and  in  levying  war  against  the 
Queen.  The  material  overt  acts  of  compassing  to  depose  the 
Queen  were :  (1)  Conspiring  at  Dublin,  to  raise  rebellion  and 
levy  war  within  the  realm ;  and  (2)  levying  war  within  the 
realm  at  various  places.  There  was  evidence  that  he  was  a 
member  of  the  directing  body  of  a  treasonable  conspiracy,  having 
for  its  object  the  overthrow  of  the  Queen's  government  and  the 
establishment  of  a  republic  in  Ireland.  There  was  also  evidence 
that  he  had  planned  an  attack  upon  the  castle  of  Chester,  in  Eng- 
land, for  the  purpose  of  seizing  arms  there,  and  conveying  them  to 
Ireland,  with  the  view  of  raising  an  insurrection  there.  Evidence 
was  also  given  that  the  directing  body  had,  in  February,  1867, 
given  orders  for  a  rising  in  Ireland.  On  the  23d  of  February, 
1867,  he  was  arrested  while  attempting  to  land  in  Dublin.  On  the 
5th  of  March,  1867,  he  being  in  custody,  an  insurrectionary  move- 
ment, the  result  of  the  commands  of  the  directing  body  of  the  con- 
spiracy, broke  out  in  several  places  in  Ireland,  and  various  acts  of 
war  were  committed.  It  was  held  that  these  several  acts  of  war 
were  admissible  against  him  on  the  trial. ^ 

Foreign  ambassadors  and  their  retinues,  it  should  be  added,  are 
not  indictable  for  crimes  committed  in  the  country  to  which  they 
are  officially  deputed.     The  only  remedy  is  to  send  them  home.' 

§  282  a.  An  Indian,  who  is  not,  under  the  Federal  Constitu- 

*   tion,  the  member  of  an  independent  tribe,  relieved  as  such 

iSd"^.      froD^  State  jurisdiction,  is  indictable  in  a  State  court  for 

an  offence  committed  in  such  State,  in  violation  of  the 

laws  of  the  State,  in  the  same  way  as  would  any  other  foreigner 

residing  in  the  State.'    The  State  courts,  also,  have  jurisdiction  of 

^  R.  V,  McCaflTerty,  1  Ir.  B.  C.  L.  Doxtater,  47  Wis.  278,  1879 ;  State  ©. 

363 ;  10  Cox  C.  C.  603,  1867.  Tachanatah,  64  N.  C.  614, 1870 ;  State 

»  1  Kent.  Com.  39 ;  U.  S.  v,  Lafon-  v.  Foreman,  8  Yerg.  256, 1835 ;  State 

taine,  4  Cranch  C.  C.  173, 1834 ;  Reap,  v.  Tassels,  Dud.  (Ga.)  229, 1830 ;  Cald- 

V.  De  Longchamps,  1  DalL  111,  1784.  well  v.  State,  1  St.  &  P.  (Ala.)  327, 

»  Worcester  v.  Georgia,  6  Pet  518,  1832 ;  Qay  v.  State,  4  Kans.  49, 1866 

1837 ;  U.  S.  V.  HoUiday,  3  Wall.  407,  Eeed  v.   State,  16  Ark.    499,   1856 

1865 ;   U.  S.  V,  Cisna,  1  McL.   254,  People  v,  Antonio,  27  Gal.  404, 1866 

1835 ;  U.  S.  v.  Sa-coo-da-cut,  1  Abb.  People  v,  Ketchem,  73  Gal.  635, 1887 

U.  S.  a  G.  377, 1867 ;  U.  S.  v,  Stahl,  Kie  r.  U.  S.,  27  Fed.  Rep.  351, 1886. 
1  Woolworth  G.  G.  192, 1864;  State  v. 
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homicides  within  their  limits,  even  of  tribal  Indians  by  white 
men.^  Power,  it  has  been  held,  exists  in  Congress  to  prescribe 
punishment  for  the  homicide  of  white  men  by  Indians  within 
Indian  reservations  f  and  to  regulate  the  sale  of  liquor  or  other 
commodities  among  Indian  tribes,  whether  within  or  without  State 
limits.'  The  complicated  questions  arising  from  conflicts  of  juris- 
diction in  this  relation  are  elsewhere  more  fully  discussed.^  But  it 
may  now  be  regarded  as  settled,  that  Congress,  even  over  Indian 
reservations,  is  supreme,  subject  only  to  the  Constitution ;  and  that 
this  supreme  authority  may  be  exercised  by  treaty  without  specific 
legislation.*  At  the  same  time,  by  §  2146  of  the  Kevised  Statutes, 
Congress  has  expressly  excepted  from  the  jurisdiction  of  the  courts 
over  offences  in  Indian  country,  '^  crimes  committed  by  one  Indian 
against  the  penon  or  property  of  another  Indian,''  and  offences 
committed  by  an  Indian  who  has  been  punished  by  the  local  law 
of  his  tribe.* 

1  Pickett  V.  U.  S.,  1  Idaho,  (N.  S.)  Gallons  of  Whiskey,  93  U.  S.  188, 

523, 1876.  1876 ;  see  Holden  v.  Joy,  17  Wall.  211, 

*  U.  S.  V.  Martin,  8  Sawy.  473, 1882 ;  1872 ;  The  Cherokee  Tobacco  Case, 
14  Fed  Rep.  814 ;  see  U.  S.  v.  Bridle-  11  Wall.  616,  1870."  Matthews,  J., 
man,  7  Sawy.  243,  1881 ;  People  v.  In  re  Crow  Dog,  109  U.  S.  667, 1883. 
Ketchum,  73  Cal.  635,  1887.  Rape  In  this  case  it  was  held  that  under 
committed  by  a  white  man  upon  a  federal  legislation  and  treaties  the 
white  woman  on  an  Indian  reserva-  federal  courts  in  Dakota  had  no  juris- 
tion  is  triable  in  United  States  courts,  diction  of  offences,  in  Indian  reserva- 
TJ.  S.  V.  Partello,  48  Fed.  Rep.  670, 1891.  tions,  of  Indian  on  Indian.    Smith  v, 

»  Cherokee  Tobacco  Case,  11  Wall.  U.  S.,  151  U.  S.  50, 1894,  decides  the 

616, 1870 ;  U.  S.  v,  Shawmux,  2  Sawy.  same.  But  see  Ex  parte  Sloan,  4  Sawy. 

118,  1871 ;  U.  S.  V,  Earll,  15  Chic.  330, 1877. 

Jjeg.  News  (July,  1883),  359.    See,  on  •  Ibid. ;  Smith  v,  U.  S.,  151  U.  S. 

this  question,  Whart.  Com.  Am.  Law,  50, 1894.    Alaska  is  not  an  "  Indian 

32  26,  265,  434.  country"  within  the  meaning  of  this 

*  See  Whart.  Conf.  of  Laws,  i  7 ;  section  of  the  Revised  Statutes,  and 
Whart.  Com.  on  Am.  Law,  H  26,  265,  the  District  Court  of  Alaska  has  juris- 
484;  Walker  on  Indian  Quest.,  Pamp.  diction  of  the  murder  of  one  Indian 
1874;  N.  Am.  Rev  Ap.  1873.  by  another  Indian  therein.    Kie  ». 

*  In  re  Crow  Dog,  109  U.  S.  556,  U.  S.,  27  Fed.  Rep.  351,  1867.  But 
1883.  where  the  statute  applies.  State  courts 

"  That    this    (federal)    legislation  as  well  as  federal  are  excluded.    Ex 

could  constitutionally  be  extended  to  parte  Cross,  20  Nebr.  417,  1887.    That 

embrace  Indians  in  the  Indian  coun-  the  federal  courts  have  exclusive  juris- 

try,  wherever  it  operates    of  itself,  diction  of  the  homicide  of  white  men 

without   the   aid  of  any  legislative  by  Indians  on  Indian  reservations,  see 

provision,  was  decided  by  this  court  U.  S.  v.  Monte,  2  West  Coast  Rep.  265. 

in  the  case  of  U.  S.  v.  Forty-three  And  of  larceny  by  white  man  from 
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§  283.  Where  a  person  bearing  arms  commits  ill^al  acts  within 

our  territorial  limits,  by  command  of  his  own  sovereign 

M  to  bei-     or  pretended  sovereign,  then  our  quarrel  is  with  the  sov- 

ig^ren  .     gpgjgjj  j^jjj  jj^^  ^j^  ^^le  subject,  provided  we  recognize 

such  sovereign  as  a  belligerent.  In  time  of  war  this  is  clear ;  it 
being  conceded  that  we  then  can  treat  such  offender,  if  captured  in 
the  illegal  act,  only  as  a  prisoner  of  war.  In  time  of  peace,  the 
better  opinion  is  that  the  same  rule  prevails.  If  our  laws  be  in  this 
way  infringed,  we  must  seek  redress  from  the  invading  sovereign, 
and  not  from  the  subject  who  acts  as  the  latter^s  subaltern.^  But 
this  only  applies  to  cases  where  the  subject  is  an  officer  or  function- 
ary of  the  foreign  sovereign,  or  where  the  foreign  sovereign  adopts 
his  act'    On  the  same  reasoning,  when,  as  in  the  case  of  our  late 

Indian  on  reservation,  see  U.  8.  v.  loeo;  6  Webster's  Works,  244;  Law- 

Ewing,  47  Fed.  Bep.  809, 1891.    For  rence,  Com.  sur  Wheat,  iii.  480 ;  Ck>in. 

the  United  States,  by  yielding  up  her  v.  Blodgett,  12  Mete.  56, 1847 ;  87  Am. 

jurisdiction  over  offences  committed  Dec.  868.    For  review  of  debate  in 

by  one  Indian  against  another,  has  Senate  on  this  case,  see  18  Alb.  L.  J. 

not  lost  the  rest  of  her  exclusive  juris-  506  et  Beg.    Compare  opinion  of  XT.  S. 

diction  over  reservations.    Ex  parte  Attorney-General  in  the  Modoc  Case, 

Wilson,  11  Sup.  Ct.  Eep.  870, 1891.  June,  1878.   And  see  Phillips  v.  Eyre, 

But  when  an  Indian  commits  a  crime  L.  B.  6  Q  B.  1,  24, 1870 ;  1  Op.  Atty.- 

outside  of  the  Indian   country  (al-  Gren  45,  81 ;  Maisonnaire  v.  Keating, 

though  on  another  Indian),  he  is,  like  2  Gall.  825, 1815. 

any  other  person,  amenable  to  the  Mr.  Webster's  position,  that  in  such 

criminal  laws  of  the  place  where  the  case  the  quarrel  is  exclusively  with  the 

crime  was  committed.    In  re  Wolf,  foreign  sovereign,  is  contested  by  Dr. 

27  Fed.  Bep.  606,  1886;  People  v.  Lieber.    See  Lieber's  Life,  149. 

Zetchum,  78  Cal.  685, 1887;  U.  S.  v.  Lord  Campbell,  in  his  autobiography 

Thomas,  47  Fed.  Rep. 488, 1891.  (Life,  2d  ed.  1881,  p.  19),  says :  "The 

^  The  Emulous,  1  Grail.  568, 1814 ;  affair  of  the  Caroline  was  much  more 

mpra,  J  94 ;  ir\fra,  i  800.  difficult.    Even  Lord  Grey  told  me  he 

•  In/raf  {  310 ;  Whart.  Conf.  of  Laws,  thought  we  were  quite  wrong  in  what 

2  911 ;  The  Emulous,  1  Gall.  568, 1814 ;  we  had  done.    But  assuming  the  facts 

Com.  V,  Blodgett,  12  Mete.  56, 1847 ;  that  the  Caroline  had  been  eng^ed, 

People  V,  McLeod,  1  Hill,  (N.  Y.)  877,  and  when  seized  by  us  was  still  en- 

1841 ;  25  Wend.  488,  where  the  prin-  gaged  in  carrying  supplies  and  mili- 

ciple  was  denied  by  the  New  York  tary  stores  from  the  American  side  of 

Supreme  Court,  and  asserted  by  the  the  river  to  the  rebels  in  Navy  Island, 

federal  government.    See  review  in  part  of  the  British  territory,  that  this 

4  Law  Eep.  169,1844;  McLeod's  Trial,  was  permitted,  and  could  not  be  pre- 

by  Gould,  pamp. ;  Neilson's  Choate,  vented,  by  the  American  authorities, 

215 ;   Globe  Newspaper,  1841,  App.  I  was  clearly  of  opinion  that  although 

422 ;  1  Am.  Law  Mag.  848,  and  com-  she  lay  on  the  American  side  of  the 

pare  John  Quincy  Adams'  Diary,  in  river  when  she  was  seized,  we  had  a 
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civil  war^  insurgents  are  recognized  as  belligerents,  then  such  in- 
^surgents,  if  in  arms^  are  not  punishable  in  the  civil  courts  for  acts 
done  when  on  military  duty^  but  are  responsible  solely  to  military 
law,  according  to  the  rules  of  war.^ 

5.  Offences  by  Aliens  abroad, 

§  284.  As  we  have  already  seen,^  a  principal  organizing  abroad  a 
crime  which  is  executed  within  our  territory  is  indictable 
in  our  courts  for  the  crime.     We  will  presently  see  that  pitoriai '" 
by  statute  aliens  forging  our  government  securities  abroad,  ^^®|*^ 
or  committing  perjury  before  our  consuls,  are  made  indict-  our  rights 
able  in  our  courts.     We  may  therefore  hold  that  offences  intra-ter- 
against  our  rights  may. be  indictable  though  extra-terri-  i"^[cJi{Je. 
torially  designed.* 

clear  right  to  seize  and  destroy  her,  places.    This  theory  has  few  advocates 

just  as  we  might  have  taken  a  battery  in  England  or  the  United  States.     It 

erected  by  the  rebels  on  the  American  has,  however,  the  high  aathority  of 

shore,  the  gons  of  which  were  fired  Taney,  C.  J.,  who  said  in  Holmes  v. 

against  the  Qaeen's  troops  in  Navy  Jennison,  14  Pet.  540,  568,  569, 1840, 

Island.    I  wrote  a  long  justification  of  that  the  States  of  the  Union  "  may,  if 

onr  government,  and  thus  supplied  they  think  proper,  in  order  to  deter 

the  arguments  used  by  our  foreign  offenders  from  other  countries   from 

secretary,  till  the  Ashburton  treaty  coming   among   them,  make  crimes 

hushed  up  the  dispute."  committed   elsewhere  punishable  in 

*  Supra,  i  94 ;  Whart.  Conf.  of  Laws  their  courts,  if  the  guilty  party  shall 
{  909 ;  1  Hale,  433 ;  3  Inst.  50 ;  Cole-  be  found  within  their  jurisdiction." 
man  v.  State,  97  U.  S.  509, 1876;  Com.  2.  Personal  jurisdiction,  which  as- 
V.  Holland,  1  Duvall,  182, 1873 ;  Clark  sumes  that  a  State  has  jurisdiction 
V.  State,  87  Gra.  195,  1867 ;  Hammond  over  all  crimes  committed  by  its  sub- 
V.  State,  3  Cold.  (Tenn )  129,  1866 ;  jects,  no  matter  what  may  be  their 
though  see  U.  S.  v.  Greathouse,  2  residence  at  the  time  of  the  offence. 
Abb.  (U.  S.)  364, 1868;  infra,  {{  310,  or  the  sovereignty  whose  rights  they 
1801.  As  to  martial  law,  see  Whart.  invade.  This  theory  has  little  sup- 
Crim.  Pi.  &  Pr.  i  979;  Whart  Com.  port  in  our  jurisprudence.  It  is  other- 
Am.  Law,  2  217 ;  ir^fra,  S  294.  wise   in  England.    In  *the    case   of 

*  Suspra,  5  278.  Tiv»an  (Tirnan),  5  B.  &  S.  645,  679, 
'  The  several  theories  of  criminal  Chief  Justice  Cockburn  says:    ''An 

jurisdiction  may  be  classified  as  fol-  offence  may  be  cognizable,  triable, 
lows :  and  justiciable  in  two  places— e.  g,,  a 

I.  Subjective,  or  those  based  on  murder  by  a  British  subject  in  a  for- 
the  conditions  of  the  offender.  eign  country.    A  British  subject  who 

1.  UmversalUy  qf  Jurisdiction,  which  commits  a  murder  in  the  United  States 
assumes  that  every  State  has  jurisdic-  of  America  may  be  tried  and  punished 
tion  of  all  crimes  against  either  itself  here  by  our  municipal  law,  which  is 
or  other  States  by  all  persons  at  all  made  to  extend  to  its  citizens  in  every 
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§  285.  Jurisdiction  over  aliens  abroad  is  expressly  claimed  by  the 
United  States  in  cases  of  peijury  and  forgery  before  its  consular 

part  of  the  world."    Cited  by  Blatch-  Bat  the  term  "  our  own  rights/'  in 

ford,  J.,  Stubbs's  Case,  12  Blatch.  124,  this  sense,  is  susceptible  of  a  doable 

1874.  meaning.    It  may  be  the  sum  of  all 

3.  Territorial  Jurisdiction,  which  as-  the  possible  objects  of  crime  found 
Bumes  that  each  State  has  cognizance  within  our  territory ;  or  it  may  mean 
of  all  offences  when  the  offender  at  the  sum  of  all  the  possible  objects  of 
the  time  of  the  offence  was  on  its  ter-  crime  belonging  to  the  State  or  any  of 
ritory ;  but  that  it  has  jurisdiction  of  its  stibfects.  The  first,  therefore,  con- 
no  other  offences.  This  has  been  the  fines  the  real  theory  to  attacks  upon 
prevalent  English  and  American  objects  existing  within  our  territorial 
theory.  bounds.    The   second   expands    this 

II.  OBJEcrrv^E,  which  assumes  that  theory  so  as  to  include  attacks  upon 

each  State  has  jurisdiction  of  all  of-  our  citizens  and  their  property  abroad, 

fences  which  assail  its  rights,  or  the  Or,  to  illustrate  this  distinction :  by 

rights  of  its  subjects,  no  matter  where  the  first  of  these  theories — ^the  "  ter- 

the  offender  was  at  the  time  of  the  ritorial-real,"  as  iti  might  be  called — 

commission  of  the  offence.    This  view,  the  execution  of  a  murderer  of  a  sub- 

which  appears  to  be  the  one  best  cal-  ject  on  a  savage  island  would  not  be 

culated  to  reconcile  our  adjudications  justified ;  by  the  second—the  *'  per- 

on  the  vexed  question  before  us,  I  sonal-real" — it  would.    A  foreigner, 

have  discussed  at  some  length  in  the  to  take  another  illustration,  who  forges 

Southern  Law  Review  for  December,  abroad  American  coin,  by  the  first 

1878,  (vol.  iv.  p.  676).    From  this  ar-  theory,  is  liable  only  in  case  the  false 

tide  I  condense  the  following :  coin  circulates  in  this  country ;  while 

The  real  theory  of  jurisdiction,  as  by  the  second  theory  he  is  liable  for 

it  is  called  by  its  advocates,  rests,  as  the  circulation  of  such  coin  abroad, 

has  been  seen,  on  the  objective,  rather  Two  objections,  however,  may  be 

than  on  the  subjective,  side  of  crime,  made  to  the  real  theory  of  jurisdiction 

Jurisdiction  is  acquired,  not  because  just  stated : 

the  criminal  was  at  the  time  of  the  The  first  is  that  it  renders  foreign- 
crime  within  the  territory  of  the  of-  ers  liable  for  disobedience  to  a  law 
fended  sovereign,  nor  because  he  was  with  which  they  are  unfamiliar.  But 
at  the  time  a  subject  of  such  sovereign,  if  this  objection  is  valid,  it  would  re- 
but because  his  offence  was  against  lieve  foreigners  intra-territorially  as 
the  rights  of  that  sovereign  or  of  his  well  as  extra-territorially.  If  a  for- 
subjects.  The  real  theory  is,  there-  eigner  can  set  up  the  defence  of  igno- 
fore,  valuable  as  an  adjunct  tQ  the  ranee  of  our  laws  abroad,  he  can  set 
territorial  theory.  We  punish  all  who  up  the  defence  of  ignorance  of  our 
offend  on  our  own  soil  because  our  laws  on  our  own  shores.  The  for- 
duty  is  to  attach  to  crime  committed  eigner  who,  when  arriving  in  one  of 
within  our  borders  its  retribution,  our  cities,  passes  counterfeit  United 
But,  in  addition  to  this,  we  must  pun-  States  coin,  is  not  likely  to  be  any 
ish,  when  we  obtain  control  over  the  more  familiar  with  our  statutes  than 
person  of  the  offender,  offences  com-  he  who  executes  the  forgery  abroad, 
mitted  abroad,  by  either  subject  or  But  in  point  of  fact  no  such  ignorance 
foreigner,  against  our  own  rights,  can  be  set  up.  The  foreigner  who 
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officers :  nor,  as  has  been  seen,  can  there  be  serious  doubt  Junsdic- 
that  an  alien  who^  when  abroad^  plans  violations  of  the  claimed  in 

forges  oar  securities  abroad  knows  laws,  on  the  ground  that  they  have 
forgery  to  be  a  crime  as  well  as  does  criminally  assailed  our  rights.  Nor 
the  most  expert  counterfeiter  who  has  is  this  all.  Among  the  numerous 
never  left  our  shores.  Neither  the  cases  of  piracy  which  have  been  ad- 
domestic  nor  the  foreign  counterfeiter  judicated  in  our  courts,  where  is  the 
is  fiuniHar  with  the  letter  of  our  stat-  case  in  which  the  defence  of  foreign 
utes ;  and  if  ignorance  of  the  letter  allegiance  was  ever  set  up  ?  What 
excuses,  it  would  excuse  the  most  counsel  would  have  the  audacity  to 
veteran  home  malefactor.  In  other  claim  that  because  a  pirate  was  the 
words,  the  presumption  of  knowledge  subject  of  a  foreign  prince,  therefore 
of  the  unlawfulness  of  crimes  mcUa  in  he  could  not  be  tried  for  his  piracy 
se  is  not  limited  by  State  boundaries,  in  the  courts  of  the  United  States  ? 
The  unlawftilness  of  such  crimes  is  What,  however,  are  our  own  dis- 
assumed  wherever  civilization  exists,  tinctive  rulings  as  to  the  important 

Ajiother  and  more  serious  objection  question  which  has  been  just  dis- 
is  that  the  real  theory  assails  the  pre-  cussed  ?  At  the  outset,  in  answering 
rogatives  of  foreign  sovereignties.  this  question,  we  are  arrested  by  the 

To  this  may  be  replied  that  the  ob-  sixth  amendment  to  the  Constitution 
jection  proves  too  much.  If  a  foreign  of  the  United  States :  ''  In  all  erimi- 
sovereign  has  exclusive  jurisdiction  nal  proaectUions  the  accuMd  shall  enjoy 
over  bis  own  subjects,  then  we  cannot,  the  right  to  a  speedy  and  public  Irial^ 
under  any  circumstances,  punish  the  by  an  impartial  jury  of  the  Staie  and 
subjects  of  a  foreign  sovereign.  But  district  wherein  the  crime  shall  have 
this  no  one,  even  among  the  sturdiest  been  committed,  which  district  shall  have 
advocates  of  the  personal  theory,  pre-  been  previously  ascertained  by  law,  and 
tends.  It  is  conceded  on  all  sides  to  be  informed  of  the  nature  and 
that  the  moment  a  foreigner  sets  foot  cause  of  the  accusation ;  to  be  con- 
on  our  shores,  we  hold  him  liable  to  fronted  with  the  witnesses  against 
our  penal  system  in  all  its  details,  him;  and  to  have  the  assistance  of 
Nor  is  this  all.  There  is  no  civilized  counsel  for  his  defence." 
State  that  has  not  passed  statutes  Does  this  clause  control  State  prose- 
making  it  a  criminal  offence,  punish-  cutions?  Does  it  preclude  any  prose- 
able  in  its  courts,  for  foreigners,  cution  of  an  offender  except  in  the 
even  in  their  own  country,  to  forge  State  and  district  where  he  was  when 
its  securities,  or  to  make  false  and  the  offence  was  committed  ?  What 
fraudulent  oaths  before  its  consuls,  does  "where  the  offence  was  com- 
We  do  not^  it  is  true,  attempt  to  arrest  mitted  "  mean  ? 
them  in  their  own  land,  unless  as  a  Waiving  the  first  question,  as  to 
preliminary  to  a  demand  for  extradi-  whether  crimes  cognizable  by  the 
tion ;  we  are  restrained  from  making  States  are  subject  to  the  limitation 
unconditional  arrests  by  the  counter-  just  stated,  we  are  obliged  to  give  a 
vailing  principle  of  the  inviolability  decided  negative  to  the  second  ques- 
of  the  soil  of  foreign  States.  But  tion,  and  to  maintain  that  the  place 
when  such  offenders  come  Toluntarily  where  the  crime  takes  effect,  and  not 
or  involuntarily,  within  our  borders,  the  place  where  the  offender  at  the 
we  try  them  as  justly  subject  to  our  time  stood,  is  the  place  of  the  com- 
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?•«■  o^       laws  of  a  foreign  State,  is  amenable  to  the  laws  of  such 

forgeiy  _ 

and  per-     State^  should  he  be  arrested  on  its  soil  after  the  oommis- 

mission  of  tke  crime.    The  history  of  howeyery    refers   exclnsiyeiy  to   the 

the  federal  government,  in  its  several  federal    government  and   to  federal 

departments,  abounds  with  cases  in  sovereignty,  as  indicated,  not  merely 

which  persons  were  put  on  their  trial  by  the  considerations  we  have  already 

in  districts  in  which  they  were  not  noticed,  but  by  the  exclusive  vae  of 

present  at  the  time  of  the  commission  the  word  "  district,"  and  the  avoid- 

of  the  offence.    We  must^  in  fact,  take  ance  of  the  word  "  State,"  in    the 

the  amendment  before  us  in  connec-  statute. 

tion  with  the  second  section  of  the  But  it  is  not  only  of  cases  in  which 

third  article  of  the  Constitution,  which  the  offender  was,  at  the  time  of  the 

provides  that  criminal  trials  "  shall  offence,  on  the  high  seas  that  we  have 

be  held  in  the  State  where  the  said  thus  claimed  jurisdiction.    By  an  act 

crimes  shall  have  been  conunitted ;  of  Congress  passed  June  22, 1860,  as 

but  when  not  committed  in  ctny  State,  is  noticed  in  the  text,  we  have  in- 

the  trial  may  be  at  euch  place  or  places  vested  with  criminal  jurisdiction  our 

08  the  (hngreas  may  by  law  have  di-  consuls  and  commercial  agents  "at 

reeled"    That  the  place  of  the  com-  islands  or  in  countries  not  inhabited 

mission  of  the  crime  is  not  necessarily  by  any  civilized  people,  or  recognized 

the  place  where  the  offender  stood  at  by  any  treaty  with  the  United  States." 

the  time  when  the  crime  was  com-  By  the  prior  Act  of  August  11, 1848, 

mitted,  in  the  opinion  of  those  con-  consuls  in  China  and  Turkey  were 

cemed  in  the  early  construction  of  the  charged  with  power  to  ''  arraign  and 

Constitution,  is  fiirther  illustrated  by  try,"  in  pursuance  of  treaty  stipula- 

the  fact  that  Congress,  in  execution  of  tions,  **  all    citizens  of  the    United 

the  power  given  by  the  Constitution  to  States  charged  with  offences  against 

*'  define  and  punish  piracies  and  felo-  law,"  "  which  shall  be  committed  in 

nies  committed  on  the  high  seas,  and  the  dominions  of  China "  **  and  Tur- 

offences  against  the  laws  of  nations,"  key." 

proceeded  in  one  of  its  earliest  ses-  A  similar  jurisdiction  was  assumed 

sions,  to  provide  for  the  punishment  by  us  by  the  Act  of  January  80, 1799, 

on  land  of  offences  committed  at  sea.  making   it   a   misdemeanor    for   an 

Few  questions,  in  fact,  claimed  earlier  American  citizen  abroad  to  negotiate 

and  more  conspicuous  attention*  from  with  foreign  governments, 

the  executive  than  those  which  con-  That  at  common  law  this  principle 

cemed  the  arrest  and  punishment  at  holds  good  is  illustrated  by  the  numer- 

home  of  offences  against  our  sover-  ous  cases  which  hold  that  corporeal 

eignty,  or  against  the  law  of  nations,  presence  at  a  crime  is  not  necessary  to 

abroad.    And  for  the  purpose  of  pro-  convict  an  accessary  before  the  fact, 

viding  a  specific  place  of  trial  in  such  or  even  the  principal  in  the  second 

cases,  it  was  prescribed  by  statute  that  degree.    Nor  can  we  by  any  other 

"  the  trial  of  crimes  committed  on  the  mode  of  construction  explain  the  juris- 

high  sea$^  or  in  any  place  out  of  the  juris-  diction  already  mentioned  as  assumed 

diction  of  any  particular  State,  shall  be  by  us  in  cases  of  offences  against  our 

in  the  district  in  which  the  offender  is  sovereignty  committed  by  false  swear- 

apprehended,  or  into  which  fie  may  be  ing  before  our  consuls  abroad,  and 

first  brought"    That  this  limitation,  forgery  of  our  securities  abroad.    The 
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sion  of  an  overt  act.     Of  course,  it  would  be  a  defence  to  i'^'7  ^^on 

,  ooDsuIar 

him  that  he  committed  such  acts  in  obedience  to  his  own  officers, 
sovereign,  on  whom  the  responsibility  then  shifts.^ 

crime   takes   effect   in  this  country  present   in   the  State  where  it  was 

though  the   perpetrator  was  at  the  committed   is   penally  amenable   to 

time   in   another   land.     The   same  such  State.     And  there  can  be   no 

reasoning  applies  to  the  jurisdiction  question  that  the  rulings  before  us— 

assumed  in  most  of  our  States  over  whose  authority  is  undisputed,  and 

homicide  where  the  death  was  within  which,  as  we  have  seen,  have  been 

the  boundary,  though  the  offender  at  followed  in   similar  cases   hereafter 

the  time  stood  outside  of  the  boun-  arising  in  England  and  the  United 

daiy.    Statutory,  if  not  common  law.  States— establish   such    amenability, 

jurisdiction  is  in  like  manner  claimed  See  supra,  i  278. 

over  larcenies  and  embezzlements  ef-  We  have,  therefore,  in  our  Consti- 

fected  intra-territorially  by  an  agent  tution,  our  statutes,  and  our  judicial 

at  the  time  extra-territorially  resident  decisions,  repeated  affirmations  of  the 

And  it  is  now  settled  that  he  who  or-  principle,  that  where  an  offence  takes 

ganizes  abroad  an   offence  consum-  effect  within  our  borders,  or  is  di- 

mated  within  our  borders  is  respon-  rected  against  our  laws,  then  we  have 

sible  to  us  though  he  may  never  have  jurisdiction  to  punish  it,  irrespective 

trod  our  soil.    Thus,  he  who  abroad  of  the  residence  of  the  offender  at  the 

employs  an  agent  to  obtain  by  false  time  of  consummation.    The  place  of 

pretences  goods  in  one  of  our  States  such  residence  has  jurisdiction  over 

is  responsible  to  such  State  for  ob-  the  attempt  or  conspiracy  as  the  case 

taining  the  goods  by  Mse  pretences ;  may  be.    The  place  of  consummation 

People  V.  Adams,  3  Denio,  190, 1846,  has  jurisdiction  of  the  offence  con- 

(affirmed  1  Comst.  178) ;  S.  P.,  B.  v,  summated  on  its  soil.    If\fra,  H  287- 

Garrett,  6  Cox  C.  C.  260,  1854;  see  288. 

State  V.  Grady,  84  Conn.  119,  1866;  To  the  United  States  these  consid- 
and  he  who  abroad  incites  an  agent  erations  are  peculiarly  important.  On 
to  commit  perjury  in  one  of  our  our  southwest  boundary  lies  Mexico, 
States  is  liable  to  indictment  in  such  with  whom,  if  we  have  a  treaty  for 
State  for  the  perjury.  Com.  v.  Smith,  extradition,  it  is  a  treaty  of  very 
11  Allen,  243,  1866.  It  is  true  that  recent  adoption,  and  of  capricious  sp- 
in some  cases  we  have  intimations  that  plication ;  while  the  state  of  municipal 
this  jurisdiction  is  only  to  be  exer-  law  in  Mexico  is  such  that  it  is  hope- 
cised  where  the  agent  is  ignorant  of  less  to  look  to  Mexican  courts  to  pun- 
the  character  of  the  offence  he  is  em-  ish  offences  concocted  in  Mexico  for 
ployed  to  perpetrate,  or  at  least  is  execution  in  our  own  land.  Even  if 
innocent  of  any  guilty  purpose  as  to  we  should  ask  for  justice  in  such  cases 
such  perpetration.  State  v,  Wyckoff,  the  answer  would  be :  **  Take  care  of 
2  Vroom,  65,  1864.  But  this  does  yourselves.  The  crime  was  to  be  done 
not  in  any  way  touch  the  question  on  your  territory ;  it  was,  therefore,  a 
before  us,  which  is,  whether  a  person  crime  on  your  soil ;  how  can  we  pun- 
who  at  the  time  of  the  concoction  and  ish  a  man  for  something  done  in  an- 
perpetration  of  an  offence  was  not  other  State  ?''    Even  should  this  pre- 

^  Supra,  i  2SS ;  infra,  i  810 ;  Whart.  Conf.  of  Laws,  H  871-7. 
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§  286.  Is  the  punishment  to  be  assigned  to  an  alien^  for  political 
^   .  ^        offenoes  committed  abroad,  to  be  the  same  as  would  be  in- 

Punish- 

ment  in      flicted  by  the  offended  sovereign  for  similar  offencos  by  his 
cases.  ^^^  subjects  ?    This  subject  is  hereafter  discussed^  but  it 

text  fail,  corruption,  or  national  prej-  ereignty  over  certain  tracts  of  land, 
udice,  or  common  interest  would  Within  this  sovereignty,  crimes  per- 
succeed  in  rendering  abortive  any  petrated  by  Indians  upon  Indians  are 
prosecution  that  might  be  instituted,  tried  by  Indian  authorities,  in  con- 
In  the  meantime,  if  we  announce  the  formity  to  Indian  laws.  But  no  one 
principle  that  Mexico  alone  has  juris-  has  ever  claimed  that,  even  within  his 
diction  in  such  cases,  what  would  own  territory,  an  Indian  can  assail  the 
become  of  us  ?  The  Mexican  side  of  rights  of  United  States  citizens  with- 
our  boundary  would  be  the  undis-  out  making  himself  liable  to  United 
turbed  abode  of  hordes  £>f  depreda-  States  laws.  Supra,  282  a. 
tors,  who  would  make  our  country  a  I  have  thus  attempted  to  show  the 
desert  for  many  miles  deep.  Parties  inadequacy  of  the  personal  and  of  the 
of  armed  marauders  could  come  down  territorial  theories  as  limits  of  crimi- 
in  a  swoop,  pillage,  ravish,  and  murder  nal  jurisdiction.  Of  course,  I  do  not 
in  every  village  or  farm-house,  as  mean  to  say  that  the  State  has  not  a 
fax  as  swift  horses  could  travel,  and  claim  to  the  obedience  of  its  subjects, 
then  return  over  the  line  unmolested,  wherever  they  may  be ;  all  that  I  here 
and  there,  in  their  security,  laugh  argue  is  that  the  State  can  prosecutei 
insolently  at  the  cries  of  their  victims  others  than  its  subjects  when  theW 
for  vengeance.  The  plea  of  necessity  assail  its  rights.  Nor  do  I  dispute  the 
was  considered  by  England  sufficient  right  of  the  State  to  exercise  penal 
to  justify  the  destroying  of  the  Caro-  discipline  over  all  abiding  within  its 
line,  an  insurgent  steamer,  in  a  port  borders ;  all  that  I  claim  is  that  the 
of  the  State  of  New  York;  and  we  rightof  the  State  to  exercise  such  dis- 
did  not,  at  the  time,  hesitate  to  admit  cipline  is  not  limited  to  those  who 
that  if  the  case  had  not  been  one  in  were  corporeally  within  its  borders  at 
which  redress  could  have  been  ob-  the  time  of  the  commission  of  any 
tained  by  application  to  our  own  offence  for  which  it  is  incumbent  on  it 
courts,  the  necessity  set  up  would  to  exact  retribution.  What  I  say  is 
have  been  a  justification  of  the  act  that  the  right  of  the  State  to  exact 
But  if  BO,  there  can  be  no  question  of  such  retribution,  whenever  its  rights 
the  application  of  the  same  plea  of  have  been  invaded,  is  not  limited  by 
necessity  to  Mexico,  so  that,  under  its  the  corporeal  presence  of  the  invader 
protection,  we  could  cross  the  boun-  at  the  time  of  the  invasion.  And  that 
dary  line,  arrest  the  criminals,  and  this  is  the  true  view  the  follo?ring 
try  them  in  the  place  of  the  con-  summary  may  be  adduced  to  show : 
summation  of  their  crime  within  our  It  is  the  duty  of  the  State  to  protect 
borders.  See  this  view  sustained  in  not  merely  its  territory,  but  its  rights. 
Hanks  v.  State,  13  Tex.  App.  289, 1882.  These  rights  are : 

Another  interesting  application  of      1.  Its  political  integrity, 
the  same  principle  may  be  drawn  from       2.  The  life,  safety,  and  property  of 
our  relations  to  Indian  tribes.    With  its  subjects. 

several  of  these  tribes  we  have  exe-       When  these  rights  are  assailed  on 
cuted  treaties  conceding  to  them  sov-  our  own  soil  by  offenders  who  either 
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may  be  here  mentioned  that  it  is  argued  with  great  justice,  by  Bar, 
an  eminent  German  jurist,  that  the  punishment  a  sovereign  can  thus 
inflict  can  be  only  that  which  he  would  impose  upon  offences  of  the 
same  grade  committed  by  his  own  subjects  against  a  foreign  sover- 
eignty. For  there  is  a  great  difference  in  the  degree  of  guilt  be- 
tween treason  by  a  subject,  and  invasion  of  neutrality  by  an  attack 
on  the  government  of  a  foreign  State.^ 

^  §  287.  As  has  been  seen,  accessaries,  in  treason  and  in  misde- 
meanors,  are  principals.'    The  common  law  rule  is  that  Acce.- 
the  accessary  is  to  be  tried  at  the  place  where  his  guilty  ^"®*  *°^ 
act  of  acoessaryship  took  place;*  though  now,  by  statutes  atore liable 
in  several  of  the  United  States,  he  may  be  tried  in  the  iv^^Sct.^ 

remain  at  the  time  of  the  offence  on  greatest  securities  of  the  life,  liberty, 
foreign  soil,  or  return  to  such  soil  when  and  property  of  the  citizen."  This 
the  offence  is  committed,  we  may  ex-  would  seem  to  favor  the  ohjetHne 
ercise  oar  jarisdiction  over  the  crime  rather  than  the  suhfecHve  theory ;  in 
in  two  ways.  We  may  say  to  the  other  words,  the  theory  that  the  venue 
foreign  State  within  whose  boundaries  is  the  place  of  the  act  done,  rather 
the  offenders  lurk,  "  Execute  justice  than  the  place  where  the  agent  was 
for  us  in  this  case.  Be  our  agent  in  at  the  time  of  the  act.  See,  as  to 
trying,  in  your  own  courts,  these  of-  this  interpretation,  Com.  v,  Parker,  2 
fenders."  If  such  an  appeal  would  Pick.  550,  1824 ;  and  see  B.  v,  Jones,  1 
be  fruitless,  then  we  have  one  or  two  Den.  C.  C.  551 ;  T.  <&  M.  270;  Com.  v. 
remaining  remedies.  We  may  resort  Corlies,  8  Brews.  575, 1869;  Mooney  v. 
to  a  demand  for  extradition ;  or,  in  a  State,  8  Ala.  828, 1855 ;  State  v.  Ayers, 
case  of  necessity^  where  redress  can  8  Baxt  96, 1874 ;  Francis  v.  State,  7 
in  no  other  way  be  had,  we  can  enter  Tex.  App.  501, 1880 ;  and  cases  cited 
the  State  where  the  offenders  are  har-  infra,  32  288,  1206. 
bored,  destroy  their  engines  of  de-  In  the  United  States  we  have  acts 
stniction,  and  arrest  the  offenders  of  Congress  expressly  asserting  juris- 
themselves,  with  a  view  to  their  trial  diction  over  offences  on  the  Indian 
in  our  own  courts.  Territory   and    on   Guano    Islands. 

In  Ham  v.  State,  4  Tex.  App.  645,  Rev.  Stat  U.  S.  1878,  2128,  2150, 
1878,  the  Supreme  Court  of  Texas  5576. 

held  that  a  statute  of  Texas  providing  ^  This  latter  point  is  decided  in  con- 
that  persons  forging  land  titles  to  formity  with  the  text  by  Henke,  i.  i 
lands  in  that  State  should  be  liable  to  90,  and  Heffter,  {  26.  To  the  same 
indictment  whether  the  offence  should  effect  is  the  Roman  law,  L.  4  D.  ad. 
be  committed  in  or  out  of  the  State,  leg.  Jul.  Maj.  48,  4,  that  crimen  majes- 
was  constitutional,  and  the  conviction  icUis  could  only  be  committed  by  a 
of  one  who  committed  a  forgery  in  subject  against  his  own  sovereign. 
Missouri  sustainable  thereunder.  '  Supra,  H  223-4. 

The  Massachusetts  Bill  of  Bights  '  That  an  accessory  before  the  fact 
prescribes  that  in  "  criminal  prosecu-  may  be  tried  in  the  place  of  accessary- 
tions  the  verification  of  fojdi  in  the  vi-  ship,  see,  further.  State  v.  Moore, '  6 
wnity  where  they  happen  is  one  of  the  Fost  448,  1854 ;  People  v.  Hall,  57 
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place  having  jurisdiction  of  the  principal  act,'  and  by  more 
recent  statutes,  making  all  accessaries  before  the  fact  principals, 
the  accessary  before  the  fact,  or  instigator,  is  triable  in  the  place 
of  perpetration.  In  conspiracies,  by  the  common  law,  each  con- 
spirator is  responsible  in  any  place  where  any  overt  act  by  any 
of  his  co-conspirators  is  done,'  as  well  as  in  the  place  where  the 
crime  is  concocted  and  started^  It  is  so,  also,  according  to  the 

How.  Pr.  842, 1879 ;  State  v.  Wyckoff,  bell,  in  his  autobiography  (Life,  2d  ^ 

2  Vroom,  66, 1864;  Johns  v.  State,  19  ed.  1881,  p.  357),  says :  "I  have  had  a  I^ 

Ind.  421,  1862 ;    State  v.  Knight,  1  fierce  war  with  Sir  Bichard  Bethell, 

Taylor,  (N.  C.)  65, 1799 ;  Eiley  ».  State,  Attorney-General  of  the  late  govem- 

9  Humph.  646,  1848 ;  State  v,  Chapin,  ment  (Lord   Palmerston's,  in  1857), 

17  Ark.  561, 1856 ;  People  v,  Hodges,  upon  the  attempt  to  assassinate  the 

27  Cal.  ^40,  1865.    And  so  of  acces-  Emperor  of  the  French.    I  had  laid 

saries  after  the  fact,  TuUy  v.  Ck>m.,  18  down  the  law  of  conspiracy  as  it  ap- 

Bush,  142, 1877.  plied  to  foreigners  residing  in  Eng- 

^  See  Wendell's  Blackstone,  iy.  p.  land.    The  government,  by  his  advice, 

305;  Com.  v.  Pettes,  114  Mass.  807,  having  determined  on  legislation,  to 

1873 ;  Hatfield  v.  Com.,  (Ey.)  12  S.  make  out  the  necessity  for  legislation, 

W.  Bep.  809, 1889 ;  Carlisle  v.  State,  Bethell   pretended  that   '  aliens,  by 

81  Tex.  Cr.  587,  1893.    Under  the  2  conspiring  in  England  to  commit  an 

A  8  Ed.  VI.  an  accessary  after  the  offence  beyond  the  seas,  would  not  be 

fact,  it  is  said,  is  triable  in  the  county  subject  to  English  law.'    In  the  dis- 

in  which  he  was  accessary,  but  not  charge  of  my  duty,  and  by  the  advice 

in  that  where  the  principal  offence  of  Lord  Lyndhurst,  I  exposed  this 

was  committed.    1  Hale  P.  C.  628 ;  misrepresentation.    All  the  law  lords. 

Baron  v.  People,  1  Parker  C.  B.  246,  ieriaiim,  agreed  with  me.    Bethell  at- 

1854;  Tully  v.  Com.,  13  Bush,  142,  tacked  us  all  scurrilously  in  the  House 

1877 ;  though  see  1  East  P.  C.  861,  of  Commons,  and  I  was  obliged  last 

intimating  that  the  trial  may  be  in  night  (March  2, 1858,)  to  vindicate  my- 

the  place  of  vicinage,  or  in  that  of  self  in  the  House  of  Lords."    The 

the   principal  crime.    And   to   that  opinions  of  the  law  lords  are  given  in 

effect  see  State  v.  Grady,  34  Conn.  148  Hans.  Pari.   Deb.  1851-4.    The 

118,  1866;  (y.  State  V.Hamilton,  13  proceedings  are  noticed  by  me  in  detail 

Nev.  386,  1878,  cited  supra,  H  209,  in  an  article  in  the  Crim.  Law  Mag. 

213,  214,  219.  for  March,  1885. 

»  Supra,  a  205-248,  279;    infra,  {       B.  v.  Bernard,  1  F.  &  R  240,  1858, 

1397 ;  B.  V.  Ferguson,  2  Stark.  N.  P.  which  was  for  participation  in  the 

C.  489;  Com.  v.  White,  123  Mass.  430,  Orsini  conspiracy,  was  under  a  statute; 

1877 ;  Ex  parte  Bogers,  10  Tex.  App.  but  Lord  Campbell,  who  tried   the 

655,  1881;  Bogers  v.  State,  11  Tex.  case,  while  holding  the  statute  covered 

App.288,1882;Whart.Crim.Ev.Jlll.  the  offence,  did  not  hesitate  in  the 

•  U.  S.  V,  Howell,  56  Fed.  Bep.  21,  House  of  Lords  to  declare  that  the 

1892.    The   prevalent  view  now  is,  offence   was    indictable   at   common 

that  a  conspiracy  in  England,  even  by  law.    As  the  defendant  was  acquitted, 

aliens,  to  commit  a  crime  abroad  is  the  question  did  not  receive  final  judi- 

cognizable  in  England.    Lord  Camp-  cial  revision. 
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English  common  law,  with  treason.^  "If,"  said  Chief  Justice  Mar- 
shall, in  Burr's  case,  "  an  army  should  be  actually  raised  for  the 
avowed  purpose  of  carrying  on  an  open  war  against  the  United 
States,  and  subverting  their  government,  the  point  must  be  weighed 
very  deliberately,  before  a  judge  would  venture  to  decide  that  an 
overt  act  of  levying  war  had  not  been  committed  by  a  commissary 
of  purchases  who  never  saw  the  army,  but  who,  knowing  its  object, 
and  leaguing  himself  with  the  rebels,  supplied  that  army  with  pro- 
visions; or  by  a  recruiting  officer,  holding  a  commission  in  the  rebel 
service,  who,  though  never  in  camp,  executed  the  particular  duty 
assigned  to  him.''  The  same  view  was  taken  by  the  English  and 
Irish  courts  in  dealing  with  the  Fenian  prisoners  in  1868.^  But 
whatever  may  be  the  technical  rule  in  this  respect  in  particular 
States,  it  is  clear  that  where  the  offence  can  be  divided  into  succes-  , 
sive  stages,  any  participant  may  be  prosecuted  for  his  particular  act  ^' 
in  the  place  of  such  act."  This,  in  reference  to  homicides,  is  in  sev- 
eral States  affirmed  by  statute.* 

§  288.  Conflicts  of  jurisdiction  also  arise  when  an  offence  is  be- 
gun in  one  country  to  take  effect  in  another.'    Supposing  ^^  ^^^.^_ 
a  libellous  or  forged  writing  be  mailed  in  one  place  to  be  uous 
published  in  another,  or  an  explosive  package  be  expressed  ^h^pLoe 
in  one  place  to  be  opened  in  another,  or  a  gun  shot  in  one  ^]^^ 
place  and  the  shot  takes  effect  in  another,'  which  is  the  oopi- 
place  of  the  commission  of  the  offence?    Arguing  by 


zanoe. 


During  the  civil  war  in  the  United  See  Grim.  Law  Mag.  March,  1885. 
States  the  British  goyemment  fre-  As  to  libel  on  foreign  sovereign,  see 
quently  asserted  the  jurisdiction  of  its  ir^ra,  2  1612  a.  As  to  perjury  to  take 
courts  to  punish  persons  engaged  on  effect  abroad,  see  Phillipi  v.  Bowen,  2 
British  soil  in  conspiracies  to  commit  Pa.  20, 1845. 
crimes  in  the  United  States.  This  ^  Ir^ra,  i  1793. 
was  held  in  reference  to  the  "  Greek  •  U.  S.  Diplom.  Cor.  1868,  pt.  i.  pp. 
fire"  attempts  in  Canada,  and  to  the  51,  198,  342;  Whart  Conf.  of  Laws, 
alleged    attempts   to   send    infected  2  878. 

clothing  firom  Bermuda  to  New  York.       •  Whart.  Crim.  Ev.  J{  111-12.    /n- 
See  North  Am.  Rev.  for  June,  1884,  fra,  ?J  292,  512. 
(p.  527),  and   Crim.  Law  Mag.  for      *  Ibid.    Infra,  i  292. 
March,  1885.  *  The  question  of  conflict  of  juris- 

The  question  of  venue  in  conspiracy  diction  generally  is  discussed  by  me 
is  farther  discussed  infra,  i  1397.  In  in  1  Crim.  Law  Mag.  689 ;  and  in  the 
accordance  with  the  views  of  the  text,  same  Magazine  for  March,  1885. 
persons  sending  firom  one  of  our  States  '  In  U.  S.  v,  Davis,  2  Sumner,  482, 
dynamite  to  injure  property  or  life  in  1887,  homicide  by  shooting  a  ball 
England,  would  be  indictable  in  the  from  a  gun  in  a  United  States  vessel 
State  from  which  the  dynamite  is  sent,  in  a  foreign  port,  killing  a  person  in 
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analogy  from  the  law  which  makes  the  place  of  performance  the 
seat  of  a  contract/  it  might  be  said  that  the  place  of  consummation 
is  the  peculiar  seat  of  the  crime.  So^  in  fact,  under  the  common 
law^  it  has  frequently  been  decided/  though  it  is  settled  that  a  coa-^ 
current  jurisdiction  exists  in  the  place  of  starting  the  offence/  sup-l 
posing  that  the  offence  is  indictable  in  the  place  of  consumma- 
tion.^ The  same  distiuctions  apply  to  obtaining  goods  by  false  pre- 
tences by  letter.^-^'  As  has  been  already  seen,  attempts  to  commit 

a  foreign  ship,  was  held  not  to  be  in-  In  Rogers  v.  State,  II  Tex.  App.  608, 
dictable  in  a  United  States  court.  1881,  it  was  held  that  a  party  co-ope- 
But  this  may  be  sustained  on  the  rating  out  of  Texas  in  forging  a  deed 
ground  that  the  shooting  as  well  as  to  take  effect  in  Texas,  is  indictable 
the  death  was  in  the  foreign  port,  in  Texas.  See  Ex  parte  Bogers,  10 
That  the  place  where  the  shot  takes  Tex.  App.  655,  I88I.  But  this  does 
effect  is  the  place  of  trial,  see  State  v.  not  exclude  jurisdiction  of  the  place 
Hall,  (N.  C.)  19  S.  E.  Rep.  602,  1892.  of  forgery. 
See  mpra,  i  279.  »  In/raj  i  1620 ;  U.  S.  v.  Worrall,  2 

*  Whart  Conf.  of  Laws,  i  397.    See  Dall.  384, 1798 ;  Whart  St.  Tr.  189 ; 
infra,  i  1621;  Whart.  Crim.  Ev.  §118.  R.  v.  Burdett,  4  B.  &  A.  95,  1820^ 

*  Ibid. ;  mpra,  i  280;  in/ra,  {292  a;  Perkins's  Case,  2  Lewin,  150 ;  2  East  ^ 
R.  V.  Girdwood,  1  Leach,  169 ;  R.  v,  P.  C.  1120 ;  Wend.  Blackst  iv.  p.  805. 
Johnson,  7  East,  65,  1807;  Com.  v.  See  R.  v.  Jones,  4  Cox  C.  C.   198,*^ 
Blanding,  3  Pick.  304,  1824 ;  People  1849 ;  1  Den.  C.  C.  551 ;  Johns  v. 

V,  Griffin,  2  Barb.  427;  People  v.  State,  19  Ind.  421,  1862;  Green  v. 
Rathbun,  21  Wend.  633,  1839 ;  Com.  State,  66  Ala.  40,  1880,  (cited  in/ra, 
V.  Gillespie,  7  S.  &  R.  469, 1821 ;  Hat-  i  292) ;  State  v.  Chapin,  17  Ark.  561, 
field  v.  Com.,  (Ky.)  12  S.  W.  Rep.  809,  1857.  Compare  Whart  Crim.  Ev. 
1889 ;  U.  S.  V.  Horner,  44  Fed.  Rep.  §  118.  That  in  libels  sent  by  mail, 
677, 1891 ;  Homer  v,  U.  S.,  12  Sup.  the  venue  may  be  laid  either  in  the 
Ct.  Rep.  407 ;  143  U.  S.  207,  1892.  place  of  mailing  or  in  the  place  of 
An  offer  of  a  bribe  sent  by  mail  is  reception,  see  infra,  i  1620. 
triable  where  received.  In  re  Palli-  *  See  Lavina  v.  State,  63  Ga.  513, 
ser,  10  Sup.  Ct.  Rep.  1034 ;  136  U.  S.  1879 ;  Ex  parte  Rogers,  10  Tex.  App. 
257,  1890.  Where  a  forged  instru-  656,  1881 ;  in/ra,  J  292  a. 
ment  is  mailed  in  one  county  to  an-  ^  In/ra,  {  1206 ;  R.  v.  Jones,  1  Den. 
other,  venue  of  offence  is  in  latter  C.  C.  551, 1849;  T.  &  M.  270.  In  R. 
county.  State  v,  Hudson,  13  Mont.  v.  Holmes,  L.  R.  12  Q.  B.  D.  23 ;  15 
112.  1893.  As  to  abortion,  see  State  Cox,  343, 1881 ;  49  L.  T.  (N.  S.)  540,  it 
V,  Morrow,  (S.  C.)  18  S.  E,  Rep.  853,  was  held  that  where  A.  posted  in 
1893.  A  person  is  not  indictable  in  England  a  letter  to  France,  containing 
one  State  for  obtaining  money  under  a  false  pretence,  which  induced  the  re- 
false  pretences  where  the  property  is  ceiver  of  the  letter  to  send  money  to  A., 
obtained  outside  of  the  State  through  A.  was  indictable  in  England  for  the 
pretences  made  in  the  State.  Connor  false  pretence.  See  supra,  {  279 ;  State 
V.  State,  29  Fla.  455,  1892;  State  v,  v.  House,  55  Iowa,  466,  1881.  That 
Shaeffer,  89  Mo.  271,  1886.  As  to  the  offender  is  only  indictable  in  State 
libel,  see  Dana's  Case,  7  Ben.  1, 1873.  where  money  was  obtained  by  false  pre- 
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crimes  are  cognizable  in  the  place  of  the  attempt,'  and  such;  also,  is 
the  case  with  conspiracies  and  accessaryships.^  But  there  can  be  no 
question  that  all  parties  concerned  are  also  responsible  at  the  place 
where  the  offence  is  consummated.^  The  mere  fact,  however,  that 
a  forged  cheque  has  been  drawn  on  a  Kansas  bank,  does  not  give 
Kansas  jurisdiction  when  the  cheque  was  drawn  and  paid  in 
Missouri.* 

Since,  however,  a  crime  may  be  organized  in  one  country,  ad- 
vanced in  a  second,  and  executed  in  a  third,  it  is  necessary  to  con- 
ceive of  the  crime  in  question  as  broken  up  into  several  sections, 
committed  in  distinct  jurisdictions,  and  severally  cognizable  in  each. 
That  such  is  the  case  is  the  opinion  of  several  eminent  jurists  f  and 
such  would,  no  doubt  («.  g.y  under  indictments  for  treason  or  con- 
spiracy ,•  where  every  overt  act  would  give  the  local  court  jurisdic^ 
tion),  under  similar  circumstances,  be  the  practice  of  the  English 
common  law.  And  the  aame  reasoning  applies  to  all  offences  which 
are  carried  on  in  two  or  more  jurisdictions.  At  the  same  time  it 
must  be  kept  in  mind  that  an  attempt  to  commit  in  a  foreign  State 
an  act  lawful  in  such  State,  though  unlawful  in  the  place  of  the 
attempt,  may  not  be  punishable  in  the  latter  State/ 

The  jurisdiction  in  cases  of  embezzlement  is  hereafter  specially 
noticed.® 

When  a  nuiscmc^ia  created  in  one  jurisdiction  and  operates  in 

tence,  and  not  where  pretence  was  writ-  *  See  infra,  J  1 897 ;  supra,  J  287. 

ten  and  mailed,  see  Connor  v.  State,  29  '  Supra,  2  280. 

Fla.  456,  1892 ;  State  v.  Shaeffer,  89  *  In  re  Carr,  28  Kan.  1,  1882.    See, 

Mo.  271, 1886.    As  will  presently  be  also,  State   v.  Shaefier,  89  Mo.  271, 

more  fully  seen,  where  a  letter  con-  1886. 

taining  a  fraudulent  non-accounting  '  Cited  Whart  Conf.  of  Laws,  {  927 ; 

of  goods  by  an  agent  is  received  by  P.  Voet,  xi.  c.  i.  note  8 ;  Ortolan,  No. 

his  employers  in  M.  county,  the  latter  951 ;   Jul.  Clarus,  Sent.  v.  J  fin.  qu. 

county  has  jurisdiction  of  the  offence.  82,  note  9 ;  Putter,  i  98 ;  and  see,  also, 

It.  V,  Rogers,  14  Cox  C.  C.  22 ;  L.  R.  reasoning  of  court  in  Pearson  v,  Mc- 

8  Q.  B.  D.  28,  1878.    See  R.  v.  Tread-  Gowran,  8  B.  &  C.  700,  1825 ;  5  D.  & 

gold.  14  Cox  C.  C.  220, 1878;  89  L.  T.  B.  616;  State  v.  Hatch,  91  Mo.  568, 

(N.  8.)  291.    Where  statute  makes  in-  1887. 

dictable  the  offence  of  ''sending  and  '  Ir^fra,  1897. 

delivering"  letters  to  extort  money,  ^  Infra,  2  292  a.    See  Whart.  Conf. 

the  ofience  of  sending  is  only  triable  of  Laws,  U  482-489, 925.  To  this  effect 

in  county  from  which  letter  is  sent,  are  decisions  rendered  in  1856  by  the 

Landa  v.  State,  26  Tex.  App.  580,  Supreme  Court  at  Berlin.    See  Bar, 

1888.  i  142,  note  8  a;  and  see  infra,  i  1621 ; 

>  St^a,  i  195 ;  State  v.  Terry,  109  Whart.  Cr.  Ev.  J  118. 

Mo.  601, 1891.  8  Infra,  i  1040. 
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another  jurisdiction,  the  courts  of  both  jurisdictions,  ac- 
iiij^  cording  to  the  better  opinion,  have  cognizance  of  the 

nuisance.  Qg^guoe,*  though  in  some  States  it  is  held  that  where  the 
injury  is  exclusively  to  real  estate  the  redress  must  be  sought  in 
the  jurisdiction  of  the  real  estate.' 

Bigamy  in  this  relation  is  hereafter  discussed.' 
§  289.  It  has  been  held  that  in  such  cases,  in  adjusting  the  sen- 
tence, the  grade  of  the  consummated  offence  will  be  taken 
ment  into  consideration,  and  a  punishment  adequate  to  the  whole 

men? ?n  imposed,  allowing  for  what  may  have  been  inflicted  by  other 
such  tribunak.*  But  on  this  point  there  is  some  conflict.    For- 

CAfSes.  ^ 

eign  jurists  have,  and  not  without  reason,  held,  that  when 
an  illegal  transaction  has  been  carried  on  in  several  territories,  each 
territory  can  only  punish  for  that  segment  of  the  crime  committed 
within  its  own  bounds.^  In  the  United  States  this  is  a  question  of 
growing  importance,  as  will  be  elsewhere  seen.* 

§  290.  In  England,  by  statute,  wherever  a  felony  or  misdemeanor 
is  begun  in  one  county  and  completed  in  another,  the  venue  may  be 
laid  in  either  county  f  and  offences  committed  when  travelling  may 
be  laid  in  any  county  through  which  the  passenger,  carriage,  or 
vessel  passes.     A  statute  which  provided  that  where  an  offence  is 

^  That  a  diversion  of  water  made  in  Judge  Story  in  Slack  v,  Walcott,  3 
one  State  which  does  injury  in  another  Mason,  508, 1825. 
is  cognizable  in  the  former  State,  see       *  Watts  v.  Kinney,  23  Wend.  484, 
Stillman  v.  Manfg.  Co.,  3  Wood.  &  M.  1840 ;  2  Hill,  82 ;  Eachus  v.  Canal  Co., 
538,  1849 ;  Fort  v,  Edwards,  3  Blatch.  17  111.  534, 1856 ;  Howard  v.  Ingersoll, 
310,  1857;  Bundle  v.  Canal  Co.,  14  17  Ala.  780,  1849.     See  Wooster  v. 
How.  80, 1852;  Miss.  &  Mo.  B.  B.  v.  Manfg.  Co.,  37  Me.  246, 1854. 
Ward,  2  Black,  485, 1862 ;  Worster  v,       »  Infra,  1 1685.    As  to  the  jurisdic- 
Lake  Co.,  5  Fost  525, 1853 ;  State  v,  tion  in  bastardy  proceedings,  see  Com. 
Lord,  16  N.  H.  357, 1844 ;  Maureli  Co.  v,  Lloyd,  141  Pa.  28, 1891 ;  Sheay  v. 
V.  Worcester.  (Sup.  Ct.  Mass.)  30  Alb.  State,  74  Md.  52, 1891 ;  Moore  v.  State, 
L.  J.  409, 1884  ;  State  v,  Babcock,  30  47  Kans.  772, 1892. 
N.  J.  L.  (1  Vroom,)  29, 1864;  Com.  v.       *  Whart.  Conf.  of  Laws,  {  920.    See 
Lyons,  3  Penn.  L.  J.  Bep.  167 ;  1  Clark,  particularly,  as  to  concurrent  juris- 
497, 1843 ;  Oliphant  v.  Smith,  3  Pen.  dictions,  Whart.  PL  &Pr.  {{  441  et  seq. 
&  Watts,  180,  1831 ;  In  re  Eldred,  46       *  Ibid.,  citing  Carpzov,  Prac.  iii.  qu. 
Wis.  530,  1879;  Thayer  v.  Brooks,  17   110,  n.  ^;  Putter,  p.  203;  Holtzen- 
Ohio,  489,  1848 ;  Pilgrim  v.  Miller,  1   dorff,  1870,  p.  548.    As  to  Maasachu- 
Bradw.  448, 1878 ;  Armendiaz  v.  Still-  setts,  see  special  statute, 
man,  54  Tex.  623, 1880  (where  the  water      •  Infra,  i  293;  Whart.  Crim.  PI.  & 
was  diverted  in  Texas  and  the  injury  Pr.  22  441,  453. 
done  in  Mexico).     State   v.  Smith,       ^  7  Geo.  IV.  c  64, 1 13 ;  1  Vict.  c. 
82  Iowa,  423,  1891.    See  remarks  of  36,  i  37. 
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oommitted  on  a  railroad  car  passing  through   the  State^  and  it 
cannot  readily  be  determined  in  what  county  the  offence  off^jj^j^ 
was  oommitted,  the  offender  may  be  tried  in  any  county  i^  car- 
through  which  such  car  passed,  was  held  constitutional  and 
in  Illinois.^     Embezzlement  or  larceny  can,  therefore,  in      *  ' 
England  be  tried  in  any  county  into  which  the  spoils  of  the  offence 
are  brought.*    And  similar  statutes  exist  in  most  of  the  United 
States,  and  have  been  held  constitutional.^ 

§  291.  As  will  be  hereafter  more  fiilly  seen,  when  goods  are  stolen 
in  one  country  and  brought  by  the  thief  into  another  coun- 
try, the  latter  country  by  the  English  common  law  has  no  thief  iT^^ 
jurisdiction.*  In  the  United  States,  however,  it  has  been  '5*^i« 

•'  ,     ,  ,       ,  ;  wherever 

ruled  to  be  within  the  constitutional  province  of  each  goods  are 
State  to  pass  statutes  giving  the  place  of  arrest,  into     "*"^ 
which  the  goods  are  so  brought,  jurisdiction.*    And  as  between 
the  several  United  States,  this  jurisdiction  has  been  ruled  in  many 
States  to  exist  at  common  law.'    In  other  States,  such  jurisdiction 

'  Watt  V.  People,  126  LI.  9, 1888.  L.  R.  3  Q.  B.  D.  28;  14  Cox  C.  C.  22, 

'  See  infra,  J  1040 ;  Harrington  v,  1878.  See  Com.  v,  Uprichard,  8  Gray, 

State,  31  Tex.  Cr.  677,  1893.  434, 1864. 

'  See  People  v.  Dowling,  84  N.  Y.  *  People  v.  Burke,  11  Wend.  129, 

478, 1881 ;  Powell  v.  State,  62  Wis.  17,  1834 ;  Hemmaker  v.  State,  12  Mo.  453, 

1881.                                                ,  1849;  State  v,  Williams,  36  Mo.  229, 

*  Butler's  Case,  13  Co.  66;  3  Inst.  1862;  Cummings  v.  State,  1  Har.  &  J. 

113 ;  R.  V.  Prowes,  1  Mood.  C.  C.  349,  340, 1808 ;  McFarland  v.  State,  4  Kans. 

1838;  R.  V.  Debraid,  11  Cox  C.  C.  207,  68, 1867 ;  State  v.  Levy,  3  Stew.  123, 

1869.   See  infra,  1 930 ;  and  see  Whart.  1830 ;  La  Vaul  v.  State,  49  Ala.  44, 1878 ; 

Cr.  Ev.  i  111.    In  an  English  case  de-  State  v.  Johnson,  38  Ark.  668, 1881 ; 

cided  in  1876,  it  was  the  prisoner's  duty  Hanks  v.  State,   13  Tex.  App.  289, 

as  country  traveller  to  collect  moneys  1882 ;  State  v.  Hatch,  91  Mo.  668, 

and  remit  them  at  once  to  his  em-  1887. 

ployeiB.    On  the  18th  April  he  re-  In  Cummins  v.  State,  12  Tex.  App. 

ceived  money  in  county  Y. ;  on  the  121, 1882,  a  statute,  providing  that  a 

19th  and  20th  he  wrote  to  his  employ-  thief  bringing  stolen  goods  into  Texas 

ers  from  Y.,  not  mentioning  that  he  from  another  State  shall  be  indictable 

had  received  the  money ;  on  the  21st  in  Texas  where  the  offence  was  larceny 

April  he  wrote  to  them  again  from  Y.,  in  such  other  State,  was  assumed  to  be 

thereby  intending  them  to  believe  that  constitutional,  but  it  was  held  that  in 

he  had  not  received  the  money.    The  such  case  the  law  of  the  latter  State 

letters  were  addressed  to  and  received  should  be  proved  as  a  fact, 

by  his  employers  in  county  M.,  and  •  State  v.  Underwood,  49  Me.  181, 

written  and  posted  in  county  Y.    It  1860;  Com.  v.  Andrews,  2  Mass.  14, 

was  held  that  the  prisoner  might  be  1807;  Com.  v.  Holder,  9  Gray,  7, 1867; 

tried  in  county  M.  for  the  offence  of  Cummings  v.  State,  1  Har.  &  J.  340, 

embezzling  the  money.    R.  v,  Rogers,  1808 ;  Worthington  v.  State,  68  Md. 
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is  held  not  to  exist  without  a  statute  ;^  and  statutes  conferring  the 
jurisdiction  have  been  held  to  be  constitutional.^  By  several  courts 
it  has  been  held  that  when  the  goods  are  stolen  in  Canada  and 
brought  into  a  State,  the  State  courts  have  jurisdiction  f  but  this 
view  is  rejected  in  Massachusetts  and  Ohio/  as  well  as  in  those 
States  which  hold  that  at  common  law  there  is  no  liability  for  a 
larceny  in  a  sister  State.^  In  Connecticut  the  same  rule  is  applied 
to  receivers  of  stolen  goods.^ 

§  292.  Jurisdiction  of  place  of  toound. — By  the  early  English 
common  law,  the  place  in  which  the  mortal  stroke  was 
dde  place  given  had  jurisdiction  in  cases  of  homicide.  As  there 
and^bT^  seemed,  however,  to  be  doubts  in  cases  in  which  the  blow 
Btatate,  was  in  one  jurisdiction  and  the  death  in  another,  the 
death  may  statute  of  2  &  3  Edward  VI.  c.  24  was  passed,  the 
diclfdn."*  effect  of  which,  though  very  inartificially  drawn,  is  to 
give  the  place  of  death  jurisdiction".^    This  statute  has 

403,  1881;  Ferrill  v.  Com.,  1  Duvall,  "  Simpson  v.  State,  4  Humph.  461, 

168, 1873 ;  Thomas  v,  CJom.,  16  S.  W.  1843 ;   People  v.  Williams,  24  Miclu 

Rep.  861, 1891 ;  Hamilton  v.  State,  11  156, 1871 ;  Beal  v.  State,  16  Ind.  878, 

Ohio,  436, 1842 ;  State  v.  Ellis,  3  Conn.  1860 ;  McFarland  t;.  State,  4  Eans.  68, 

186, 1819 ;  State  v.  Hill,  19  S.  C.  436,  1866 ;  State  v.  Adams,  14  Ala.  486, 

1883 ;  Watson  v.  State,  36  Miss.  593,  1847 ;  La  Vaul  v.  State,  40  Ala.  44, 

1863 ;  State  v,  Williams,  36  Mo.  229,  1867 ;  State  v.  Butler,  67  Mo.  59, 1878. 

1862;  Meyers  v.  People,  26  111.  173,  As  to  New  York  statute,  see  People  w. 

1801 ;  State  v.  Bennet,  14  Iowa,  479,  Burke,  11  Wend.  129,  1833. 

1862;  Graves  v.  State,  12  Wis.  591,  »  Infra,  {  930;  State  v.  Bartlett,  11 

1861 ;  State  v.  Johnson,  2  Oreg.  115,  Vt.  650,  1888 ;  State  v.  Underwood, 

1871 ;  State  v,  Newman,  9  Nev.  48,  49  Me.  181, 1861 ;  State  v.  Williams, 

1874.    See  tn/ra,  {  930.  35  Mo.  229, 1862. 

^  People  V.  Gardner,  2  Johns.  477,  *  Com.  v.  Uprichard,  8  Gray,  440, 

1807 ;  People  v.  Schenck,  2  Johns.  1865 ;  Com.  v.  White,  128  Mass.  483, 

479,  1807;    State  v.  Le  Blanche,  2  1877;  Stanley  v.  State,  24  Ohio  St. 

Vroom,  82,  1866;  Simmons  v.  Com.,  166, 1878. 

5  Binn.  617, 1813;  Lee  v.  State,  64  Ga.  *  Simpson  v.  State,  4  Humph.  456, 

203, 1880 ;  Simpson  v.  State,  4  Humph.  1843 ;  State  v.  Brown.  1  Hayw.  100, 

456,  1843;  State  v.  Brown,  1  Hayw.  1814;  Beal  v.  State,  15  Ind.  378, 1860; 

100,1814;  Beal  t;.  State,  16  Ind.  378,  People   v,  Loughridge,  1  Nehr.  11, 

1860;  Kiser  v.  Woods,  60  Ind.  538,  1872. 

1878 ;  People  v.  Loughridge,  1  Nebr.  •  State   v.  Ward,    49    Conn.    429, 

11, 1872 ;  State  v.  Beonals,  14  La.  An.  1881. 

278, 1859 ;  State  v.  McCoy,  42  La.  An.  ^  That  this  jurisdiction  is  concur- 

228, 1890.    That  the  property  must  be  rent,  see  1  Hale  P.  C.  426 ;  1  East  P. 

brought  into  the  State  of  process  with  C.  361 ;  R,  v.  Sattler,  D.  &  B.  52 ;  7 

felonious  intent,  see  State  v,  Johnson,  Cox  C.  C.  431,  1856. 
38  Ark.  568,  1882. 
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been  held  to  be  part  of  the  common  law  in  several  States  in 
this  country ;  but  even  where  it  is  in  force,  it  does  not,  according 
to  the  better  opinion,  divest  the  jurisdiction  of  the  place  where  the 
blow  was  struck.^ 

Juriadidion  of  place  of  death, — Unless  by  statute,  such  jurisdic- 
tion has  been  generally  held  not  to  exist.^ 

^  B.  V.  Hargrave,  5  C.  <&  P.  170,  not  change  the  locality  of  the  crime. 
1831,  where  it  was  held  that  the  blow  .  .  .  How  then  can  a  State  court  take 
wflJB  the  offence ;  U.S.  v,  Guiteau,  1  jurisdiction ?  Clearly  it  cannot,  un- 
Mackey,  498,  537,  1881,  where  the  less  when  a  mortal  blow  is  inflicted 
same  position  was  taken  where  the  in  a  fort,  and  the  person  struck  or 
blow  was  in  the  District  of  Columbia,  wounded  dies  out  of  the  fort,  the 
and  the  death  in  New  Jersey  (over-  crime  is  regarded  as  committed  where 
ruling  U.  S.  v.  Bladen,  1  Cranch  C.  C.  the  person  dies ;  and  this,  as  we  have 
548, 1823 ;  U.  S.  v,  Bella,  2  Am.  L.  J.  already  stated,  is  a  doctrine  which  we 
688);  Biley  v.  State,  9  Humph.  646,  cannot  sustain." 
1848 ;  Stevenson  v.  State,  10  Mo.  503,  The  decision  in  U.  S.  v.  Guiteau,  it 
1846;  State  v.  Blunt,  110  Mo.  322,  should  be  added,  has  the  implied 
1892 ;  Green  v.  State,  66  Ala.  40,  sanction  of  the  Supreme  Court  of  the 
1880,  where  it  was  held  that  Alabama  United  States.  In  that  court  it  has 
had  jurisdiction,  independently  of  been  the  practice  to  review  sentences 
the  statute,  when  the  blow  was  given  in  themselires  erroneous  by  a  writ  of 
in  Alabama  and  the  death  was  in  habeas  corpus.  Thi^  writ  was  applied 
Georgia ;  and  see  Bobbins  v.  State,  8  for  after  the  sentence  in  ^  Guiteau's 
Ohio  St.  131, 1858 ;  State  v.  Gessert,  case,  in  a  petition  to  Judge^radley, 
21  Minn.  369, 1875 ;  People  v.  Gill,  6  who,  after  examining  the  briefs  on 
Gal.  637, 1856,  to  the  same  effect.  both  sides,  refused  the  writ.    Judge 

In  New  Jersey,  in  1878,  it  was  held  Bradley  was  the  only  judge  of  the 
that  when  a  mortal  blow  is  given  Supreme  Court  then  in  Washington, 
within  the  jurisdiction  of  that  State,  but  others  were  accessible,  and  there 
and  the  death  occurs  in  Pennsylvania,  is  little  doubt  that  it  was  understood 
New  Jersey  has  jurisdiction  by  stat-  by  the  defendant's  counsel  that  by  no 
nte.  Hunter  v.  State,  40  N.  J.  L.  495,  one  of  them  would  the  writ  be  granted. 
1878,  in  which  case  the  court  left  the  •  1  Hawk.  P.  C.  23,  2  13 ;  31,  J 
common  law  question  open,  resting  the  13;  Starkie's  C.  P.,  2,  S,note,  where 
decision  on  the  New  Jersey  statute.  the  common  law  doubts  on  this  sub- 
In  State  V.  Kelly,  76  Me.  331, 1884,  ject,  which  led  to  the  statute  of  Ed- 
it was  held  that  where  the  defendant  ward  VI.,  are  explained  on  the  ground 
died  in  the  State  of  Maine  from  a  that  juries  were,  by  the  old  law,  re- 
wound inflicted  on  him  in  a  United  quired  to  be  witnesses  of  the  material 
State  fort,  the  State  of  Maine  did  not  facts  of  the  case ;  which  condition  was, 
have  jurisdiction.  "  The  modern  and  in  some  cases,  supposed  to  be  satisfied 
more  rational  view,"  said  the  court,  by  bringing  the  dead  body  to  the 
"  is  that  the  crime  is  committed  where  county  of  the  wound  and  having  the 
the  unlawiul  act  is  done,  and  that  the  trial  there.  In  England,  the  statutes 
subsequent  death,  while  it  may  be  8  &  9  Geo.  IV.,  giving  jurisdiction  to 
sufficient  to  confer  jurisdiction,  can-  England  in  cases  of  deaths  occurring  in 
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In  the  federal  courts  it  is  held  that  the  place  of  death  has  no 
such  jurisdiction  (without  a  statute)^  unless  such  place  is  the  place 
of  the  wound.*  The  jurisdiction  is  now  conferred  by  statute.*  In 
setreral  States,  statutes  giving  jurisdiction  to  the  place  of  death  (the 
wound  being  extra-territorial)  have  been  held  constitutional.*  In 
New  Jersey,  in  1859,  in  a  case  where  the  constitutional  power  to 
pass  such  a  statute  did  not  on  the  record  arise,  it  was  declared  that 
there  is  no  common  law  jurisdiction  to  this  effect,  that  the  New 
Jersey  statutes  did  not  cover  the  case  of  manslaughter,  and  that  an 
indictment  charging  a  felonious  assault  and  battery  in  New  York, 
and  that  the  party  injured  came  into  and  died  in  New  Jersey, 
charged  no  crime  in  New  Jersey.^  In  Massachusetts,  in  a  case  in 
1869,  the  defendants,  one  a  citizen  of  Maine,  and  the  other  a  British 
subject,  were  convicted  in  the  county  of  Suffolk  of  the  manslaugh- 
ter of  a  man  who  died  within  the  county  of  injuries  inflicted  by 
them  on  board  a  British  merchant  ship  on  the  high  seas.  The 
Massachusetts  statute  under  which  the  defendants  were  convicted, 
provided,  that  "  if  a  mortal  wound  be  given,  or  other  violence  or 
injury  inflicted,  or  poison  is  administered,  on  the  high  seas,  or  on 
land  either  within  or  without  the  limits  of  the  State,  by  means  of 
which  death  ensues  in  any  county  thereof,  such  offence  may  be 
prosecuted  in  the  county  where  the  death  happened."  It  was  held 
by  the  Supreme  Court  that  the  statute  was  constitutional  and  the 
conviction  right.* 

England  from  wounds  inflicted  abroad  negligent  homicide  the  place  of  the 

has  been  held  not  to  apply  to  the  negligent  misconduct  must  have  juris- 

case  of  a  foreigner  dying  in  England  diction. 

from  wounds  received  on  a  foreign  '  State  v.  Carter,  27  N.  J.  L.  (8 

vessel  on  the  high  seas.    B.  v,  Lewis,  Datch.)  499,  1874 ;  Com.  v,  Linton,  2 

D.  &  B.  182 ;  7  Cox  C.  C.  277 ;  see  Va.  Cas.  206, 1819 ;  Kiggs  t?.  State,  26 

Atty.-Gen.  v.  Kwok-a-Sin,  L.  R.  6  P.  Miss.  611,  1866;  Turner  v.  State,  28 

C.  179 ;  R.  V.  Anderson,  L.  R.  1  C.  C.  Miss.  684,  1856 ;  Tyler  v.  People,  8 

164,   1869 ;  cited  mpra,  ??  269,  275,  Mich.  326, 1860. 

277 ;  R.  V,  Seberg,  L.  R.  1  C.  C.  264,  *  State  v.  Carter,  3  Dutch.  600, 1869. 

1869.    As  to  common  law,  see  Co.  ^  Com.  v.  Macloon,  101  Mass.  1, 

Lit.  74  6;  3  Inst.  48;  1  East  P.  C.  1869.     If.  however,   the   defendants 

361 ;  1  Hale  P.  C.  426 ;  2  Ibid.  20,  163.  were  foreigners,  and  the  crime  was 

1  U.  S.  V.  McGill,  4  Dall.  427, 1806 ;  committed  out  of  the  jurisdiction  (as 

1  Wash.  C.  C.  463 ;  U.  S.  v.  Arm-  it  was  by  the  rule  in  Guiteau's  Case), 

strong,  2  Curt.  C.  C.  446, 1857.  it   is   hard   to  see  how  the  statute 

»  U.  S.  Stat.  1825,  c.  65, 1857,  c.  116 ;  making  the  crime  cognizable  in  Mas- 
see  Rev.  Stat.  1042-1047.  sachusetts  can  be  held  constitutional. 

In  U.  S.  V.  Doig,  4  Fed.  Rep.  193,  See  Walls  v.  State,  33  Ark.  366, 1878 ; 

1879,  it  was  held  that  in  a  case  of  i^fray  J  1685. 
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§  292  a.  An  agreement  to  do  an  act  in  a  State  where  such  an  act 
is  not  unlawful,  is  not  made  unlawful  by  the  fact  that  the  Law  of 
agreement  is  unlawful  in  the  place  where  it  is  made.^     It  ^^^m- 
is  otherwise  when  the  lex  fori  pronounces  the  contract  "^<»  m^y 
illegal.^    But,  as  we  have  seen,  the  place  of  performance  indicta-  ' 
has  co-ordinate  jurisdiction  of  the  offence,  no  matter    *  **^' 
where  the  offender  may  have  been  at  the  time  of  such  performance,* 
Thus,  in  addition  to   illustrations  elsewhere    given,  it  may  be 
noticed   that  the  place  where  a  forged  document  is  uttered  has 
jurisdiction  of  the  offence  of  uttering  ;*  and  when  there  are  indicar 
tions  coupling  the  forger  with  the  utterer,  has  jurisdiction  of  the 
offence  of   forging    the    uttered    document.'    It  has  also  been 
held  that  there  is  jurisdiction  in  liquor  cases  in  the  place  where 
the  liquor  is  delivered  to  the  vendee  or  his  agent.'    And  this  is  in 
conformity  with  the  rule  already  stated  that  a  place  where  a  crime 
takes  effect  has  concurrent  jurisdiction  of  the  crime.^ 

^  iS^ipra,  2  288,  and  cases  there  cited;  ^Whitehead  v.  Smithers,  L.  B.  2  G.  P. 

Whart  Conf;  of  Laws,  H  398  et  seq. ;  D.  663.     In  People  v.  Noelke,  94  N. 

Bichardson  v.  Bowland,  40  Oonn.  666,  Y.  137,  1883,  it  was  held  that  statutes 

1873.  prohibiting  the  sale  of  lotteries  organ- 

'  Qrell  V.  Levy,  16  0.  B.  N.  S.  78,  ized  in  other  States  are  constitational. 

1864.  At  common  law  in  prosecutions  for 

*  Supra,  2*278.    See  Com.  v.  Eggle-  the  illegal  sale  of  lottery  tickets,  it  is 
ston,  128  Mass.  414, 1880.  no  defence  that  the  lottery  was  anthor- 

*  Lindsey  v.  State,  38  Ohio  St  607,  ized  ])y  the  laws  of  another  State. 

1882.  As  to  jurisdiction  over  forgery  Com.  v.  Dana,  2  Mete.  (Mass.)  329, 
in  Texas  under  Penal  Code,  see  Mason  1807,  and  cases  cited  infra,  22  1^91 
V.  State,  32  Tex.  Cr.  96,  1893.  et  seq.    In  State  v.  Lovell,  39  N.  J. 

»  I^fra,  2  767.  L.  463,  1877,  it  was  held  that  to  bet 

*  State  V.  Hughes,  22  W.  Va.  743,  or  hold  stakes  on  horse  races  to  be 

1883.  But  see  Pilgreen  v.  State,  71  run  out  of  the  State  is  indictable  in 
Ala.  368,  1881 ;  Bryant  v.  State,  89  New  Jersey.  A  letter  written  in  one 
Tenn.  681,  1891.  State,  inciting  N.  to  commit  perjury 

'  See  mpra,  22  271,  279;  Whart.  in  another  State,  renders  the  writer 

Conf.  of  Laws,  22  871-921.    See  re-  indictable  in  the  latter  State,  although 

marks  of  Sir  J.  F.  Stephen,  on  Keyn's  the  contents  of  the  letter  were  com- 

Case,  siqyra,  2  269.  municated  to  the  person  to  whom  it 

It  has  been  held  in  Massachusetts  was  addressed  by  an  agent  who  par- 

that  a  statute  prohibiting  the  sale  of  ticipated  in  the  offence.    The  writer 

game   in   certain   seasons    does  not  of  the  letter  is,  under  these  circum- 

apply  to  game  killed  outside  of  the  stances,  triable  in  the  State  to  which 

State.    Com.  v.  Hall,  128  Mass.  410,  the  letter  was  sent    Com.  v.  Smith, 

1880.    A  contrary  view  has  been  taken  11  Allen,  243,  1866.    An  information 

of  a  similar  statute  in  Illinois  ;  Mag-  at  common  law  for  a  conspiracy  be- 

ner  v.  People,  97  111.  320, 1880,  citing  tween  the  captain  and  purser  of  a 

317 


§  293.]  CBiMES.  [book  I. 

§  293.  As  is  elsewhere  more  fully  shown,  the  same  offence  may 
be  in  one  aspect  cognizable  by  one  sovereign,  and  in  another  aspect 
by  another  sovereign.^  On  the  same  principle  an  offence  may  in 
Sovereijm  ^^^  aspcct  be  cognizable  by  the  State  in  its  sovereignty, 
first  proee-  and  in  others  by  a  municipal  corporation.*  Where  a  paiv 
offence  ab-  ticular  offence  as  an  entirety  is  cogaizahle  by  two  sover- 
sorbflit.  eigns,  the  first  sovereign  that  takes  possession  of  the 
defendant,  and  undertakes  the  prosecution  of  the  offence,  absorbs 
the  case,  as  a  general  rule,  which  action,  if  bona  fide  and  complete, 
is  a  bar  to  the  action  of  the  other  sovereign.' >  But  as  to  offences 

man-of-war,  for  planning  and  fabri-  Field,  J.,  giving  the  opinion  of  the 

eating   false  vouchers  to  cheat   the  Supreme  Court  of  the  United  States, 

crown  (which  planning  aud  fabrication  thus   speaks:    "The  judgment   and 

were  done  upon  the  high  seas),  has  conviction  in  the  criminal  court  should 

been  held  in  England  triable  in  Mid-  have  been  set  aside  and  the  indict- 

dlesex,  upon  proof  there  of  the  re-  ment  quashed  for  want  of  jurisdiction, 

ceipt  by  the  commissioners   of  the  Their  effect  was  to  defeat  an  act  done 

navy    of  the    false  vouchers   trans-  under   the  authority  of  the  United 

mitted  thither  by  one  of  the  conspira-  States,  by  a  tribunal  of  ofEicers  ap- 

tors  through  the  medium  of  the  post,  pointed  under  the  law  enacted  for  the 

and  the  application  there  of  a  third  government  and   regulation    of  the 

person,  a  holder  of  one  of  such  vouch-  army  in  time  of  war,  and  whilst  that 

ers  (a.  bill  of  exchange),  for  payment,  army  was  in  a  hostile  and  conquered 

which  he  there  received.    B.  v,  Brisac,  State.    The  judgment  of  that  tribunal 

4  East,  164,  1804 ;  see  iitfra,  {  1397.  at  the  time  it  was  rendered,  as  well  as 

'  Supra,  {{  266,  284;  Whart.  Gr.  PL  the  person   of  the  defendant,  were 

&  Pr.  il  441,  463 ;  U.  S.  v.  Marigold,  beyond  the  control  of  the  State  of 

9  How.  660,  1860 ;  Coleman  v.  State,  Tennessee.     The    authority   of  the 

if\fra;  State  v.  Bergman,  6  Oreg.  341,  United  States   was   then   sovereign, 

1876 ;  State  v.  Augustine,  23  La.  An.  and     their     jurisdiction    exclusive. 

119, 1871.  Nothing  which   has  since   occurred 

'.  Whart.  Gr.  PI.  &  Pr.  |  440.  has  diminished  that  authority  or  im- 

\l  Whart  Gr.  PL  &  Pr.  H  441-442,  paired  the  efficacy  of  that  judgment 

463 ;  Taintor  v,  Taylor,  16  Wall.  367,  In  thus  holding,  we  do  not  call  in 

1872 ;  State  v,  Horn,  70  Mo.  466, 1879.  question  the  correctness  of  the  general 

See  Sizemore  v.  State,  3  Head,  26,  doctrine   asserted   by    the   Supreme 

1869.    In  Goleman  v.  State,  97  U.  S.  Gourt  of  Tennessee,  that  the   same 

309,  1878,  it  was  held  that  a  prior  act  may,  in  some  instances,  be   an 

conviction  by  a  United  States  mill-  offence  against  two  governments,  and 

tary  court  in  Tennessee,  in  1866,  of  a  that  the  transgressor    may  be  held 

soldier  in  the  federal  army,  of  murder,  liable  to  punishment  by  both  when 

with  a  sentence  that  he  should  be  the  punishment  is  of  such  a  character 

hung,  which  sentence,  however,  was  that  it  can  be  twice  inflicted,  or  by 

never  executed,  divested   the   State  either  of  the  two  governments  if  the 

court  of  jurisdiction.    Of  a   subse-  punishment,  from  its  nature,  can  be 

quent  prosecution  in  the  State  court,  only  once  suffered.    It  may  well  be 
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partly  against  one  and  partly  against  another  sovereign^  if  the  de- 
fendant is  convicted  and  sentenced  under  one  sovereign^  the  better 
opinion^  as  we  have  seen,  is,  that  both  have  jurisdiction ;  and  in 
snch  case  the  punishment  inflicted  under  the  first  prosecution  is  to 
be  taken  into  account  in  adjusting  the  sentence  under  the  second 
prosecution.^ 

7.   CourU  Martial  and  Military  Courts. 

§  294.  The  subject  of  courts  martial  and  military  courts  falls 
more  properly,  so  far  as  it  concerns  their  practical  rela- 
tions, in  another  volume.^    The  positions  there  taken  lawis^iaw 
may  be  summed  up  as  follows :    (1)  Martial  law  is  law  ^^^y*^. 
imposed  on  an  army  as  such,  governing  it  and  its  antago-  military 
nists  under  arms,  and  is  enforced  by  courts  of  officers  impoMd 
ander  the  authority  of  the  commander-in-chief.     It  is  not  afniy^on  a 
inconsistent  with  this  principle  that  spies  are  tried  by  a^bj^cted 

,  *^     country. 

oonrt  martial.     A  spy  puts  himself  more  or  less  com- 
pletely in  the  position  of  a  member  of  the  army  within  whose 
lines  he  is  penetrating ;  and  he  cannot,  therefore^  dispute  the  juris- 
diction of  the  court  to  which  he  has  subjected  himself.     Military 
law,  on  the  other  hand,  is  the  law  imposed  by  the  commander-in- 

that  the  satisfaction  which  the  trans-  453.  Supra,  {  289 ;  U.  S.  v.  Amy,  14 
gressor  makes  for  the  violated  law  of  Md.  152  n. ;  XT.  S.  v,  Cashiel,  1  Hughes, 
the  United  States  is  no  atonement  for  552,  1873 ;  Com.  v.  Tenney,  97  Mass. 
the  yiolated  law  of  Tennessee.  But  50, 1867 ;  Jett  v.  Com.,  18  Gratt.  958, 
here  there  is  no  case  presented  for  1862. 

the  application  of  the  doctrine.  The  "  Conviction  and  punishment  of  an 
laws  of  Tennessee  with  regard  to  of-  accused  in  one  sovereignty  is  no  bar 
fences  and  their  punishment,  which  to  his  conviction  and  punishment  in 
were  allowed  to  remain  in  force  dur-  another,  in  which  the  offence  was 
ing  its  military  occupation,  did  not  originally  committed."  McAllister, 
apply  to  the  defendant,  as  he  was  at  J.,  Phillips  v.  People,  55  111.  433, 1870; 
the  time  a  soldier  in  the  army  of  the  citing  State  v.  Brown,  1  Hayw.  116, 
United  States,  and  subject  to  the  ar-  1814 ;  U.  S.  v.  Amy,  lU  supra ;  Com. 
tides  of  war."  In  James's  Case,  5  v.  Andrews,  2  Mass.  14,  1807 ;  Com. 
Crim.  Law  Mag.  216,  it  was  held  by  the  v,  Qreen,  17  Mass.  540-7,  1820.  See 
U.  8.  Dist  Ct.  for  the  West.  Dist.  of  Whart.  Cr.  PI.  &  Pr.  td  mpra.  In 
Missouri,  that  a  prisoner  in  the  cus-  Marshall  v.  State,  6  Nebr.  120, 1877, 
tody  of  his  bondsmen  on  a  State  it  was  intimated  that  when  the  penalty 
charge,  cannot  be  taken  from  such  inflicted  was  in  full  satisfaction  for 
custody  by  federal  process,  or  for  the  whole  offence,  the  second  prose- 
other  kinds  of  o£fence  against  the  cution  might  be  barred, 
federal  government.  '  Whart.  Cr.  PL  &  Pr.  H  439,  979, 

1  Whart  Cr.  PL  &  Pr.  ?§  441,  442,   997. 

319 


§  293.]  CRIMES.  [book  I. 

§  293.  As  is  elsewhere  more  fully  shown,  the  same  offence  may 
be  in  one  aspect  cognizable  by  one  sovereign,  and  in  another  aspect 
by  another  sovereign.^  On  the  same  principle  an  offence  may  in 
Sovereim  ^^^  aspect  be  cognizable  by  the  State  in  its  sovereignty, 
first  prose-  and  in  others  by  a  municipal  corporation.*  Where  a  par- 
offence  ab-  ticular  offence  as  an  entirety  is  cognizable  by  two  sover^ 
^^  ^  ^^'  eigns,  the  first  sovereign  that  takes  possession  of  the 
defendant,  and  undertakes  the  prosecution  of  the  offence,  absorbs 
the  case,  as  a  general  rule,  which  action,  if  bona  fide  and  complete, 
is  a  bar  to  the  action  of  the  other  sovereign.^  j^^  But  as  to  offences 

man-of-war,  for  planning  and  &bri-  Field,  J.,  giving  the  opinion  of  the 

eating   false  voucherB  to  cheat   the  Supreme  Coort  of  the  United  States, 

crown  (which  planning  and  fabrication  thus   speaks:    ''The  judgment   and 

were  done  upon  the  high  seas),  has  conviction  in  the  criminal  court  should 

been  held  in  England  triable  in  Mid-  have  been  set  aside  and  the  indict- 

dlesex,  upon  proof  there  of  the  re-  ment  quashed  for  want  of  jurisdiction, 

ceipt  by  the  commissioners   of  the  Their  effect  was  to  defeat  an  act  doni 

navy    of  the   false  vouchers    trans-  under   the  authority  of  the  Unite  ^ 

mitted  thither  by  one  of  the  conspira-  States,  by  a  tribunal  of  officers  ar 

tors  through  the  medium  of  the  post,  pointed  under  the  law  enacted  for  tl 

and  the  application  there  of  a  third  government  and   regulation    of  V. 

person,  a  holder  of  one  of  such  vouch-  army  in  time  of  war,  and  whilst  ti 

ers  (a  bill  of  exchange),  for  payment,  army  was  in  a  hostile  and  conqu( 

which  he  there  received.    B.  v.  Brisac,  State.    The  judgment  of  that  trib' 

4  East,  164,  1804 ;  see  infra,  1 1397.  at  the  time  it  was  rendered,  as  wc 

*  Supra,  {2  266,  284 ;  Whart.  Cr.  PI.  the  person   of  the  defendant, 

&  Pr.  12  441,  463 ;  U.  S.  v.  Marigold,  beyond  the  control  of  the  Str 

9  How.  560,  1850 ;  Coleman  v.  State,  Tennessee.     The    authority    ( 

infra;  State  v,  Bergman,  6  Oreg.  341,  United  States   was   then    sov< 

1875 ;  State  v.  Augustine,  23  La.  An.  and     their     jurisdiction    exc 

119, 1871.  Nothing  which    has  since    o* 

'  Whart.  Cr.  PL  &  Pr.  J  440.  has  diminished  that  authority 

(^  Whart.  Cr.  PL  &  Pr.  H  441-442,  paired  the  efficacy  of  that  ju 

453 ;  Taintor  v.  Taylor,  16  Wall.  367,  In  thus  holding,  we  do  not 

1872 ;  State  v,  Horn,  70  Mo.  466, 1879.  question  the  correctness  of  tlv 

See  Sizemore  t^.  State,  3  Head,  26,  doctrine   asserted   by    the 

1859.    In  Coleman  v.  State,  97  U.  S.  Court  of  Tennessee,  that 

309,  1878,  it  was  held  that  a  prior  act  may,  in  some  instam- 

conviction  by  a  United  States  mill-  offence  against  two  goverii 

tary  court  in  Tennessee,  in  1865,  of  a  that  the  transgressor    ni; 

soldier  in  the  federal  army,  of  murder,  liable  to  punishment  by 

with  a  sentence  that  he  should  be  the  punishment  is  of  sue  1 

hung,  which  sentence,  however,  was  that  it  can  be  twice  in 

never  executed,  divested   the   State  either  of  the  two  gover 

court  of  jurisdiction.    Of  a   subse-  punishment,  from  its  ii 

quent  prosecution  in  the  State  court,  only  once  suffered.     1 
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chief  of  an  army  on  a  province  which  he  has  subjugated.  While  it 
is  in  force  it  is  supreme,  not  only  in  military^  but  in  civil  affairs, 
so  far  as  concerns  non-belligerents.  A  military  governor,  for  in- 
stance, does  not  interfere  with  the  affairs  of  the  army.  These  are 
governed  by  the  commander-in-chief  through  his  proper  military 
machinery.  The  commander-in-chief,  on  the  other  hand,  does  not, 
after  a  military  governor  is  appointed,  interfere  in  the  affairs  of 
non-belligerents  in  the  subject  province.  Courts  martial  are  con- 
structed under  fixed  principles  of  selection  of  officers  of  suitable 
rank  assisted  by  a  judge  advocate.  Military  courts  are  selected  in 
any  way  the  military  commander  of  the  province  may  determine, 
and  may  consist,  more  or  less  entirely,  of  civilians  learned  in  the 
law.  Courts  martial  are  conducted  in  subordination  to  martial  law, 
as  an  international  system.  Military  courts  are  conducted  in  sub- 
ordination to  such  a  system  of  jurisprudence  as  the  policy  of  the 
occupying  forces  prescribes,  incorporating  as  much  of  the  civil  law 
of  the  conquered  province  as  may  be  most  convenient.  Martial  law 
excludes  police  control  of  civilians  except  so  &r  as  they  interfere  in 
military  affairs.  With  the  police  control  of  civilians,  military  law  is 
chiefly  concerned.  Courts  martial  are  permanent,  and  run  in  par- 
allel lines  with  civil  courts ;  are  not  only  consistent  with,  but  essen- 
tial to  constitutional  and  liberal  government;  and  are  subject,  so  far 
as  their  right  to  imprison  and  punish  is  concerned,  to  the  jurisdic- 
tion of  the  judiciary  of  the  land.^  Military  law  for  the  time  being 
absorbs  the  local  civil  law  and  deposes  the  local  judiciary,  except 
so  far  as  the  military  governor  may  allot  to  them  authority.  Mar- 
tial law  is  permanent,  cosmopolitan,  and  administered  by  courts 
special  to  each  case.  Military  law  is  special,  provincial,  limited  in 
duration  to  the  period  of  military  occupancy,  yet  usually  adminis- 
tered while  it  lasts  by  a  permanent  court,  hearing  all  cases  of  liti- 
gation that  arise.^ 

Such  is  the  primary  meaning  of  martial  law,  as  distinguished 

^  The  Eling's  Bench  has  always  as-  to  the  law  of  the  land  as  pronounced 
somed  this  position  in  England  {e,g,y  by  the  Supreme  Court  of  the  United 
in  Gk)vemor  Wall's  Case) ;  and  in  this  States,  which,  in  all  federal  matters, 
country  a  similar  supremacy  has  been  inyolving  the  control  of  the  federal 
maintained  by  the  federal  courts.  It  army,  is  supreme.  See  In  re  Davison, 
is  no  answer  to  this  position,  that  the  21  Fed.  Bep.  618, 1884. 
action  of  courts  in  granting  writs  of  '  See  Whart.  Cr.  PI.  &  Pr.  3  979, 
habeas  corpus  in  reference  to  persons  note;  Whart  Com.  Am.  Law,  {{  S7, 
under  martial  control  has  been  held  579. 
inoperative.    This  is  in  subordination 
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from  military  law.  The  term  martial  law,  however,  is  used  in  a 
secondary  sense,  to  denote  the  law  imposed  by  the  supreme  author- 
ity of  the  country  for  the  preservation  of  order  in  periods  of  insur- 
rection, or  other  great  public  emergency.^ 

§  295.  (2)  The  judgment  of  a  military  court,  having  de  fcLoio 
authority  in  a  province  under  military  control,  is  a  bar  ju^jj^^ntg 
to  further  prosecutions  for  the  same  oflFence  in  civil  tribu-  of  may  be 

a  bar 

nals  in  the  same  country.'     Whether  the  judgments  of 

courts  martial  are  a  bar  depends  upon  the  question  whether  by 

the  local  applicatory  civil  law  such  courts  have  jurisdiction.* 

^  See  Whart.  Com.  Am.  Law,  J{  37,  {  283 ;  that  they  may  defend  on  ground 

38.  of  necessity,   or  superior   order,  see 

»  See  CJoleman  v.  State,  97  U.  S.  309,  mpra,  J{  96,  283 ;  ir^ra,  |  310 ;  that 

1878,  cited  9upra,  i  293 ;  State  v.  Hib-  seizure  by  them  of  goods  is  not  lar- 

dom,  23  Fed.  Rep.  795, 1886.    Whart.  ceny,  see  infra,  |  890.    The  New  York 

Or.  PL  &  Pr.  a  436,  439.  Penal  Ck)de  of  1882,  does  not  by  its 

On  the  topic  of  the  text  see  Benet  own  exceptions  apply  to  any  power 

on  Military  Law ;  De  Hart,  Military  conferred  by  law  on  military  authori- 

Law ;  Finlason  on  Martial  Law ;  Po-  ties  to  punish  offenders.    That  mili- 

land's  Military  Dig.  tary  and  naval  officers  are  subject  to 

'  That   belligerents,  when    acting  the  law  of  the  land,  see  tn/ra,  J  431. 

without   authority  of  law,  are  sub-  See  cases  in  Whart.  Cr.  PL  &  Pr. 

jected  to  penal  discipline,  see  infra,  J  439. 
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PAET  I.— OFFENCES  AGAINST  THE  PEBSON. 


CHAPTER  I. 


HOMICIDE. 


I.  Definitions. 

Murder  is  killing  with  malice 
aforethought,  3  308. 

Voluntary  manslaughter  is  in- 
tentional killing  in  hot  blood, 
J804. 

Xnvoluntary  manslaughter  is  neg- 
ligent killing,  i  305. 

Excusable  homicide  is  either  non- 
negligent,  non-malicious  kill- 
ing, or  killing  in  self-defence 
or  necessity,  i  306. 

Justifiable  homicide  is  homicide 
in  discharge  of  a  duty,  i  307. 

In  verdict  there  is  no  distinction 
between  excusable  and  justifia- 
ble homicide,  i  308. 
XL  Cebtain  Bequisites  of  Homi- 
cide IN  Genebal. 

Deceased  must  have  been  living 
at  mortal  blow,  i  309. 

Death  must  be  imputable  to  de- 
fendant's act,  8  309  a. 

Accelerating  death  is  homicide, 
1309  6. 

The  homicide  must  not  have  been 
in  legitimate  public  war,  i  310. 

There  must  be  proof  of  corptu 
delicti,  2  311. 

Death  must  have  been  within  a 
year  and  a  day,  2  312. 

Malice  is  to  be  inferred  £rom  cir- 
cumstances, 2  313. 


When  there  is  deliberate  unlawfiil 
killing,  malice  is  inferred,  2  314. 

If  intent  be  only  to  inflict  a  slight 
ofience,  killing  is  but  man- 
slaughter, 2  315. 

Killing  when  intending  to  pro- 
duce miscarriage  is  murder, 
8  316. 

When  unintended  person  has  been 
killed  by  mistake,  it  has  been 
ruled  that  ofience  is  the  same 
as  if  intended  person  had  been 
killed,  2  317. 

Objections  to  this  view,  2  318. 

Malice  to  a  class  covers  malice  to 
an  individual,  2  319. 

By  older  writers  killing  with  in- 
tent to  commit  collateral  felony 
is  murder,  2  320. 

This  conclusion  is  incompatible 
with  reason,  2  321. 

Proper  course  is  to  indict  for 
attempt  and  for  manslaughter, 
2  322. 

Unintentional  homicide  inci- 
dental to  an  unlawful  act  is 
manslaughter,  2  32§. 

So  in  respect  to  assault,  2  324. 

So  in  respect  to  miscarriages^ 
2  325. 

So  as  to  riots,  2  326. 

So  as  to  illicit  intercourse,  2  327. 

So  as  to  suicide,  2  328. 
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ni.  Negligent  Homicide. 

Omission  in  dischargee  of  lawftil 

duty  is  indictable,  i  329. 
Omission    to     perform    acts    of 

charity  not  indictable,  2  330. 
Otherwise  as   to  lawful    duties; 
father  and  child,  3  331. 
Husband  and  wife,  {  332. 
Keepers,  jailers,  etc.,  2  333. 
Incapacity  a  defence,  J  334. 
So  is  capacity  on  part  of  per- 
son neglected,  J  335. 
Conscientious  opinion  as  to 
duty,  when  a  defence,  2  386. 
Engineers  and  other  officers  liable 

for  omissions,  2  337. 
So  of  persons  employed  to  give 

warning  as  to  danger,  2  338. 
No  indictment  lies  for  failure  in 

discretionary  duty,  2  339. 
Must  be  causal  connection   be- 
tween the  negligence  and  the 
injury;  contributory  negligence, 
2  340. 
Master  liable  for  servant,  2  341. 
No  defence  that  business  was  law- 
ful, 2  342. 
Negligent  use  of  dangerous  agen- 
cies indictable,  2  343. 
Fire-arms  and  powder,  2  344. 
Poison,  2  345. 
Intoxicating  liquors,  2  347. 
Officers   of  railroads   liable   for 
death  ensuing  from  their  want 
of  care,  2  348. 
When  there  is  duty  there  is  lia- 
bility, 2  349. 
But  duty  must  be  specific,  2  350. 
Killing  by  negligently  dropping 
articles  is  manslaughter,  2  351. 
Liability   of  steamboat   officers, 

2  352. 
Death  produced  by  careless  driv- 
ing is  manslaughter,  2  353. 
Rapidity  which  puts  horse  out  of 

control  is  negligence,  2  354. 
Care  to  be  that  of  prudent  drivers, 

2  355. 
All  concerned  liable  as  principals, 
2  356. 
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Letting  loose  noxious  animals, 
2  357. 

Killing  of  helpless  person  by 
negligent  act  is  manslaughter, 
2  358. 

Death  of  child  by  parent's  n^- 
ligent  act  is  manslaughter, 
2  359. 

So  as  to  master  and  apprentice 
and  master  and  servant,  2  360. 

So  of  jailers  and  other  guardians, 
2  361. 

Physicians  responsible  for  lack  of 
ordinary  diligence  and  skill, 
2  362. 

Not  responsible  if  patient  were 
direct  cause  of  injury,  2  363. 

No  difference  between  licensed 
and  unlicensed  practitioner, 
2  864. 

Culpable  ignorance  imposes  lia- 
bility, 2  365. 

Careless  or  ignorant  use  of  danger- 
ous agencies  is  negligence, 2  366. 

Gratuitousness  does  not  affect 
case,  2  367. 

Apothecaries  and  chemists  liable 
on  same  principles,  2  368. 

By  persons  running  machinery 
care  must  be  exercised  in  pro- 
portion to  danger,  2  369. 

So  when  death  is  caused  by  negli- 
gent desertion  of  post,  2  370. 
IV.  Killing  in  Athletic  Spokts. 

Prize-fighters  liable  for  man- 
slaughter in  cases  of  non-mali- 
cious killing,  2  371. 

And  so  of  participants  in  unlaw- 
ful sports,  2  372. 

But  not  so  in  lawful  athletic 
sports,  2  373. 

In  practical  jokes  responsibility 
attaches,  2  373  a. 
V.  CoBKECTiON  BY  Persons  in  Au- 

THORITY. 

Killing  by  undue  correction  is 

manslaughter,  2  374. 
VI.  Statutory  Distinctions. 

Old    English   law  indifferent  to 

grades  of  guilt,  2  375. 
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Analysis  of  statutes,  3  376. 

Pennsylvania  and  cognate  stat- 
utes leave  distinction  between 
murder  and  manslaughter  un- 
touched, making  specific  intent 
to  take  life  the  general  feature 
of  murder  in  first  degree, 
J  377. 

"  Wilfiil ''  means  specifically 
willed,  {  378. 

'^ Deliberate"  to  be  regarded  as 
qualifying  "  killing,"  i  379. 

''Premeditated"  an  essential  in- 
cident, I  380. 

Facts  from  which  premeditation 
may  be  inferred,  2  381. 

Killing  B.  when  intent  was  to 
kill  C.  is  murder  in  the  first 
degree,  2  382. 

Grade  of  homicide  when  the  in- 
dividual killed  is  one  of  a  group 
generally  attacked  is  deter- 
mined by  the  general  intent, 
1383. 

Killing  in  perpetration  of  enu- 
merated felonies  not  necessarily 
murder  in  the  first  degree, 
2884. 

And  so  of  homicide  by  poison 
and  lying  in  wait,  2  386. 

Homicide  incidental  to  unenu- 
merated  felony  is  manslaughter, 
2  386. 

Under  the  statutes  "attempt" 
must  be  a  substantive  offence, 
2  387. 

Murder  in  second  degree  includes 
murder  where  there  was  no 
specific  intent  to  take  life, 
2  388. 

Murder  in  drunkenness  is  mur- 
der in  second  degree,  2  389. 

Killing  a  woman  with  intent  to 
produce  abortion  may  be  mur- 
der in  the  second  degree, 
2  390. 

Murder  in  second  degree  a  com- 
promise courts  unwilling  to 
disturb,  2  391. 


In  cases  of  doubt  presumption  is 
for  murder  in  second  degree, 
2  392. 

Common  law  indictment  for  mur- 
der sufficient  to  sustain  either 
degree,  2  393. 

Verdict  should   specify  degree, 
2  394. 
VII.  EioTous  Homicides. 

In  cases  of  killing  in  war  against 
government  for  private  pur- 
poses indictment  should  be  for 
murder,  2  395. 

Go-rioters  principals  in  riotous 
killing,  2  396. 

But  not  in  collateral  crimes,  2  397. 

Presence  without  intent  to  kill 
involves  manslaughter,  2  398. 

Killing  by  lynch-law  is  murder  in 
first  degree,  2  399. 

If  there  be  cooling-time,  offence 
may  be  murder,  2  399  a. 

Private  persons  may  kill  in  sup- 
pression of  riot,  2  400. 
Vm.  Homicide  by   Officebs   of 
Justice. 

Killing  in  obedience  to  warrant 
justifiable,  2  401. 

And  so  when  necessary  to  effect 
an  arrest,  2  402. 

Murder  for  officer  intentionally 
to  kill  a  person  flying  from 
civil  arrest,  2  403. 

Otherwise  in  respect  to  felonies, 
2  405. 

Killing  by  officer  in  prevention  of 
escape  justifiable,  2  406. 

So  when  necessary  to  preserve 
peace,  2  407. 

Lawful  arrest  unlawfully  exe- 
cuted imposes  responsibility, 
2408. 

Legal  warrant  necessary,  2  409. 

Private  persons  interfere  at  their 
own  risk,  2  410. 

So  as  to  military  and  naval  offi- 
cers, 2  411. 

Officer  in  danger  of  life  may  take 
life,  2  412. 
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IX.   Homicide   of   Officebs  of 
Justice  and  others  aiding 

THEM. 

Intentional  killing  of  officer  law- 
fully arresting  is  murder,  2  413. 

But  manslaughter  when  arrest  is 
Ulegal,  i  414. 

Constables  and  policemen  have 
authority  to  arrest  when  public 
order  is  threatened,  {  415. 

Bailiff's  powers  limited  to  arrest, 
8416. 

Officer  executing  process  must  be 
within  jurisdiction,  i  417. 

Notice  may  be  inferred  firom 
facts,  i  418. 

If  there  be  no  notice,  killing  in 
self-protection  is  not  murder. 

Hid. 

Warrant  must  be  executed  by 
party  named  or  his  assistant, 
H20. 

Warrant  continues  in  force  until 
executed,  i  421. 

Erroneous  or  blank  warrant  in- 
operative, i  422. 

Falsity  of  charge  no  alleviation, 
3  428. 

Warrant  without  seal  is  void, 
«424. 

But  not  so  as  to  informality  not 
amounting  to  illegality,  {  425. 

Warrant  need  not  be  shown,  {  426. 

Arrest  on  charge  of  felony  unlaw- 
ful without  warrant,  2  427. 

Arrest  may  be  made  during  offence 
without  warrant,  J  428. 

For  past  offences  limited  to  felo- 
nies and  breaches  of  the  peace, 
J  429. 

Killing  of  officer  arresting  on 
probable  felony  is  murder,  {  430. 

Military  and  naval  office^  sub- 
ject to  same  rules,  3  431. 

Persons  aiding  officers  entitled  to 
protection  of  officers,  2  432. 

So  as  to  private  person  lawfully 
arresting  independently  of  of- 
ficer, J  433. 
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Pursuer  must  show  that  felony 
was  committed,  etc.,  {  434. 

Private  person  may  interfere  to 
prevent  crime,  {  435. 
""  Indictment  found,  good  cause  of 
arrest  by  private  person,  2  486. 

Railway  officer  may  arrest  misbe- 
having passenger,  {  437. 

Arrest  for  breach  of  peace  Ulegal 
without  corpus  delicti,  3  438. 

In  cases  of  public  disorder  officers 
may  enter  houses  to  arrest, 
3  439. 

Private  persons  interfering  to 
quell  riots  should  give  notice, 
3  440. 

Must  be  reasonable  grounds  to 
justify  arrest  of  vagrants,  3  441. 

Time  of  execution  of  arrest^ 
3442. 

Manslaughter  when  officers  take 
opposite  parts,  3  443. 

A.  aiding  B.  in  resisting  is  in  the 
same  position  as  B.,  3  444. 
X.  Infanticide. 

When  death  occurs  before  child 
has  independent  circulation,  of- 
fence is  not  homicide;  other- 
wise when  the  child  is  bom 
alive  and  dies  after  birth, 
3  445. 

Birth  a  question  of  fact,  3  446. 

Negligent  exposure  of  children  is 
manslaughter,  3  447. 
XI.  Suicide. 

Surviving  principal  in  suicide  in- 
dictable for  murder,  3  448. 

At  common  law  no  conviction  of 
accessaries  before  the  &ct,  3  449. 

Killing  when  assisting  in  produc- 
ing abortion,  3  450. 

Consent  of  deceased  no  bar  to 
prosecution,  3  451. 

Killing  another  with  his  consent 
to  avoid  greater  evil,  3  452. 

Killing  another  incid^itally  to 
suicide  is  manslaughter,  3  453. 

Attempt  to  commit  suicide  is 
misdemeanor,  3  454. 
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Xn.  Provocation  ajso)  Hot  Blood. 

Loss  of  self-control  essential  to 
defence,  J  455. 

Words  of  reproach  no  adequate 
provocation  for  an  assault  with 
intent  to  kill,  2  455  a. 

When  person  is  touched  with  ap- 
parent insolence,  then  provoca- 
tion reduces  degree,  2  456. 

Interchange  of  blows  induced  by 
insulting  words  reduces  to  man- 
slaughter, 2  457. 

A  slighter  provocation  extenuates 
when  intent  is  only  to  chastise, 
2458. 

Husband  in  hot  blood  killing 
adulterer,  guilty  of  manslaugh- 
ter, 2  459. 

Same  principle  to  be  extended  in 
cases  of  punishment,  when  in 
hot  blood,  of  attacks  on  the 
chastity  of  persons  under  the 
rightful  protection  of  defend- 
ant, 2  460. 

Killing  to  redress  li  public  wrong 
is  murder,  2  ^1* 

A  bare  trespass  on  property  not 
an  adequate  provocation  in 
cases  of  intentional  killing, 
2  462. 

Exercise  of  a  legal  right  no  just 
provocation,  2  463. 

Spring-guns  illegal  when  placed 
on  spots  where  innocent  tres- 
passers may  wander,  2  464. 

For  master  of  house  knowingly  to 
kill  visitor  is  murder,  2  465. 

When  such  killing  is  in  hot  blood 
it  is  manslaughter,  2  466. 

When  such  killing  is  in  self-de- 
fence it  is  excusable,  2  467. 

Manslaughter  to  kill  master  of 
house  expelling  defendant  with 
unnecessary  violence,  2  468. 

Killing  a  person  having  legal 
right  to  enter  room  is  murder, 
2  469. 

A  blow  is  sufficient  provocation 
when  parties  are  equal,  2  470. 


In  sudden  quarrels  immaterial 
who  struck  the  first  blow, 
2471. 

But  the  blow  must  have  been 
apparently  intended,  and  natu- 
rally calculated  to  arouse  the 
passions,  2  472. 

Ck)ol  and  deliberate  use  of  dis- 
parity to  kill  is  murder,  2  473. 

Malice  implied  from  concealed 
weapon,  2  474. 

Where  mortal  blow  was  given 
after  deceased  was  helpless, 
offence  is  murder,  2  475. 

And  BO  where  attack  was  sought 
by  person  killing,  2  476. 

Question  of  continuance  of  old 
grudge  is  for  jury,  2  477. 

Malicious  killing  in  another's 
quarrel  is  murder,  but  killing 
in  hot  blood  is  manslaughter, 
2  478. 

In  interference  by  friends,  hot 
blood  extenuates  in  proportion 
to  the  nearness  of  the  relation- 
ship, 2  479. 

Cooling-time  dependent  upon  cir- 
cumstances, 2  480. 

Restraint  or  coercion  is  adequate 
provocation,  2  481. 

Killing  in  duel  is  murder,  2  482. 

And  this  extends  to  the  seconds, 
2  483. 
XIII.  Excuse  and  Justification. 
1.  Repulsion  of  Felonious  Assault, 
2  484. 

Force  of  defence  to  be  propor- 
tioned to  force  of  attack, 
2484. 

Conflict  provoked  by  defendant 
is  no  defence,  2  485. 

But  where  defendant  mthdraws 
from  such  conflict,  then  his 
right  of  self-defence  revives, 
2  486. 

Eetreat  is  necessary  when  prac- 
ticable, 2  486  a. 

Prior  malice  by  defendant  does 
not  abrogate  defence,  2  486  6. 
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Attack  cannot  be  anticipated 
when  the  law  can  be  resorted 
to,  2  487. 

Otherwise  when  there  is  no  or- 
ganized government,  i  487  a. 

Whether  the  danger  is  apparent 
is  to  be  determined  from  the 
defendant's  standpoint,  i  488. 

Impracticable  to  take  ideal  '' rea- 
sonable man"  as  a  standard, 
H89. 

Analogy  from  cases  of  interference 
in  others'  confLicts,  J  490. 

On  principle,  the  test  is  the  de- 
fendant's honest  belief,  i  491. 

But  although  the  defendant  be- 
lieves he  is  in  danger  of  life, 
he  is  guilty  of  manslaughter  if 
this  belief  is  imputable  to  his 
negligence,  {  492. 

Apparent  attack,  to  be  an  excuse, 
must  have  actually  begun,  and 
must  be  violent,  i  493. 

Bight  extends  to  parent  and  child, 
husband  and  wife,  and  master 
and  servant,  J  494. 
2.  Prevention  of  Felony,  {  495. 

Bond  fide  non-negligent  belief 
that  a  felony  is  about  to  be 
perpetrated  excuses  homicide 
in  its  prevention,  {  495. 

Bight  cannot  usually  be  exer- 
cised when  there  is  an  oppor- 
tunity to  secure  offender's  ar- 
rest, \  496. 

If  felonious  attempt  is  abandoned 
and  offender  escapes,  killing 
him  without  warrant  in  pursuit 
is  murder,  J  497. 

No  killing  is  excusable  if  the 
crime  resisted  could  be  pre- 
vented by  less  violent  action, 
H98. 

Felonies  and  riots  may  be  thus 
prevented,  J  499. 

Trespass  no  excuse  for  killing 
trespasser,  {  500. 

Owner  may  resist  violent  removal 
of  property,  or  attack  upon  his 
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rights,  but  not  attack  on  his 
honor,  2  501. 
8.  ProtectionofDwelling'honie,i502, 

A  person  when  attacked  in  dwell- 
ing-house need  retreat  no  fur- 
ther, i  502. 

House  may  be  defended  by  taking 
life,  i  503. 

But  right  is  only  of  self-defence 
and  prevention,  i  504. 

Friends  may  unite  in  such  a  de- 
fence, 2  505. 

Bight  does  not  excuse  killing  in- 
truder in  house,  i  506. 

Killing  by  spring-guns,  when  ne- 
cessary  to    exclude   burglars, 
excusable,  {  507. 
4    Execution  of  Law8,  i  508. 

Killing  under  mandate  of  law 
justifiable,  {  508. 

5.  Superior  Duty,  J  509. 

Bisk  of  killing  another  to  be,  in 
extreme  cases,  preferred  to  cer- 
tain death,  i  509. 

6.  Necessity ,  {  510. 

Defence  only  good  when  danger 
is  immediate,  and  when  the  life 
of  the  defendant  can  only  be 
saved  by  the  sacrifice  of  the 
deceased,  2  510. 

Self-preservation  in  shipwreck, 
2  511. 

XrV.  iNmCTTMENT. 

Venue  must  aver  jurdisdiction, 

2  512. 
Deceased  must  be  individuated, 

2  512  a. 
Averment  of  relationship  between 

deceased  and  defendant  when 

such  is  necessary,  2  513. 
When  variance  as  to  intent  to  kiU 

is  fatal,  2  514. 
"  In  the  peace  of  God,"  etc.,  is 

not  a  necessary  averment^  2  515. 
Deceased  must  have  been  living 

at  time  of  blow,  2  516. 
"Feloniously"    and  "of  malice 

aforethought"  are  necessary  at 

common  law,  2  517. 


CHAP.  I.] 


HOMICIDE. 


[§  303. 


Allegation  of  aflsault  neceBsarj  in 

Tiolent  homicides,  2  518. 
At  common  law  general  character 

of  instrument  of  death  must  be 

correctly  given,  {  519. 
Variance  in  this  respect  is  fatal, 

2  520. 
When  death  is  alleged  to  have 

been   by  compulsion,  circum- 
stances must  be  averred,  2  521. 
Acts  of  agent  or  associate  may  be 

averred  as  acts  of  principal, 

2  522. 
Variance  in  description  of  poison 

not  fatal,  2  523. 
Sdenier  requisite    in    poisoning, 

2524. 
Unknown  instrument  need  not  be 

averred,  2  525. 
When    counts   are   inconsistent, 

verdict  should  be  taken  on  good 

counts,  2  526. 
Value  of  instrument  need  not  be 

proved,  2  527. 
Allegation  of  hand  of  defendant 

need  not  be  made,  2  528. 
Averment  of  time  need  not  be 

repeated,  2  529. 
Word  "  struck  "  is  essential  when 

there  has  been  a  blow,  2  530. 
But  not  necessary  in  cases  of  poi- 
soning, 2  531. 
General  description  of  place  of 

wound  is  sufficient,  2  532. 


Term  "  wound "  to  be  used  in  a 
popular  sense,  2  533. 

Exactness  no  longer  necessary  in 
description  of  wound,  2  534. 

When  two  mortal  wounds  are 
averred,  either  may  be  proved, 
2  535. 

Death  must  be  averred,  2  536. 

Must  have  been  within  a  year  and 
a  day,  2  537. 

Place  of  death  must  be  averred, 
2  538. 

Omission  of  ''  malice  afore- 
thought" and  "murder"  re- 
duces offence  to  manslaughter, 
2  539. 

Varying  counts  may  be  joined, 
2  540. 
XV.  Verdict. 

Conviction  or  acquittal  of  man- 
slaughter acquits  of  murder, 
2541. 

Jury  may  convict  of  minor  degree, 
2  542. 

Verdict  must  specify  degree,  2  643. 

At  common  law  can  be  no  con- 
viction of  assault  on  indictment 
for  murder,  2  544. 

In  excusable  homicide  verdict  is 
not  guilty,  2  545. 

May  be  accessary  to  murder  in 
second  degree,  2  546. 

When  requisite  verdict  must  des- 
ignate punishment,  2  547. 


§  302.  Homicide^  at  common  law^  is  divided  into  the  following 
heads: 

I.  Murder. 
II.  Manslaughter. 

III.  Excusable  Homicide. 

IV.  Justifiable  Homicide. 


I.  definitions. 

§  303.  Murder,  as  defined  at  common  law,  is  where  a  person  of 
sound  memory  and  discretion  unlawfully  and  feloniously  Murder  is 
kills  any  human  being,  in  the  peace  of  the  sovereign,   wii*h  mai- 
with  malice  prepense  or  aforethought ;  either  express  or  j^  *'''^'^- 
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implied.^  So  far,  however,  as  this  definition  is  distinctive  it  is  in- 
conclusive. Murder  is  distinguished  from  other  kinds  of  killing  by 
the  condition  of  malice  aforethought ;  but  malice  is  a  term  which 
requires,  as  has  been  already  seen,  peculiar  exposition  and 
limitation.'  Nor  do  the  words  "prepense"  or  "aforethought" 
relieve  the  definition  from  ambiguity.  What  is  "prepense"  or 
"  aforethought "  ?  Can  the  mental  processes  by  which  conclusions 
are  reached  be  measured  by  the  flow  of  time?  Does  not  intention 
itself  logically  include  prior  thought  ?  Under  these  circumstances 
we  must  hold  that  the  definition  just  given,  authoritative  as  it  is, 
does  not  exhaustively  describe  the  offence  of  murder.'  And  we  must 
reach,  also,  a  second  conclusion :  if  the  sagacity  of  our  jurists  work- 
ing on  this  import^t  topic  for  so  long  a  series  of  years  has  been 
unable  to  construct  a  terse,  satisfisu^ry  definition  of  murder,  this  is 
because  such  a  definition  cannot,  from  the  nature  of  the  thing  to  be 
defined,  be  constructed.  In  order,  therefore,  to  understand  what 
murder  is,  we  must  study  the  subject  in  the  concrete.  When  each 
particular  case  is  presented  to  the  jury,  terms  can  readily  be 
found,  in  aid  of  the  common  law  or  statutory  definition,  to  reach 
the  merits  of  such  case.  But  a  definition  which  is  large  enough  to 
cover  all  cases  in  advance  must  be  necessarily  so  general  that  each 
of  its  leading  terms  will  require  a  new  definition  to  make  it  exact.^ 

^  Inst.  47,  51 ;    2   Ld.    Raymond,  death  of,  or  grievoua  bodily  harm  to, 

1487 ;  1  Hale,  425 ;  1  Hawk.  c.  13,  any  person,  whether  such  person  is 

88.  8,  8 ;  Kel.  3d  ed.  p.  171 ;  Fost  256;  the  person  actually  killed  or  not. 

4  Bl.  Com.  198 ;   Lewis  C.  L.  353,  "  (b)  Knowledge  that  the  act  which 

894.    8ee  State  v,  Thomas,  78  Mo.  causes  death  will  probably  cause  the 

327, 1883 ;  People  v.  Schmidt,  63  Cal.  death  of,  or  grieyons  bodily  harm  to, 

28,  1882.    As  to  malice,  see  supra,  some  person,  whether  such  person  is 

3  106.  the  person  actually  killed  or  not,  al- 

'  Supra,  a  106  et  seq.  though  such  knowledge  is  accompa- 

'  As  to  malice,  see  supra,  H  106  et  nied  by  indifference  whether  death  or 

seq.;  infra,  §{  313,  314.  grievous  bodily  harm  is  caused  or  not, 

*  See  Whart.    on  Hom.  3  2,  and  or  by  a  wish  that  it  may  not  be  caused, 

notes ;  and  see  Firty  v.  State,  3  Baxt.  "  (c)  An  intent  to  commit  any  fel- 

358, 1869.  ony  whatever. 

According  to   Sir  J.  F.  Stephen,  "  (d )  An  intent  to  oppose  by  force 

"  Malice  aforethought  means  any  one  any  officer  of  justice  on  his  way  to, 

or  more  of  the   following  states  of  in,  or  returning  from  the  execution  of 

mind  preceding   or  coexisting  with  the  duty  of  arresting,  keeping  in  cos- 

the  act  or  omission  by  which  death  is  tody,  or  imprisoning  any  person  whom 

caused,  and  it  may  exist  where  that  he  is  lawfully  entitled  to  arrest,  keep 

act  is  unpremeditated.  in  custody,  or  imprison,  or  the  duty 

"  (a)    An   intention   to   cause  the  of  keeping  the  peace  or  dispersing  an 
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§  304.  Manslaughter  is  defined  to  be  the  unlawful  and  felonious 
killing  of  another,  without  malice  aforethought.*    Volun- 
tary manslaughter  is  an  intentional  killing  in  hot  blood,  l""^^!"^ 
and  differs  from  murder  in  this,  that  thous^h  the  act  which  "laughter 

'  °  IB  inten- 

occasions  the  death  be  unlawful,  or  likely  to  be  attended  tionai  kiu- 
with  bodily  mischief,  yet  the  malice  aforethought,  which  biw)d! 
is  the  essence  of  murder,  is  presumed  to  be  wanting ;  and 
the  act  being  imputed  to  the  infirmity  of  human  nature,  the  punish- 
ment is  proportionately  lenient.' 

§  305.  Involuntary  manslaughter,  according  to  the  old  writers, 
is  where  death  results  unintentionally,  so  far  as  the  de-  ^ 

,  Involun- 

fendant  is  concerned,  from  an  unlawful  act  on  his  part,  taiy  man- 
not  amounting  to  felony,  or  from  a  lawful  act  n^li-  ie^Sfeii-^ 
gently  performed.'  Hence  it  is  involuntary  manslaugh-  ?*'**  *^^^" 
ter  where  the  death  of  another  occurs  through  the  defend- 

onlawful  asBembly,  provided  that  the  Perry  v.  State,  48  Ala.  21, 1870;  Mur- 
offender  has  notice  that  the  person  phy  v.  State,  31  Ind.  611, 186^ ;  Peo- 
killed  is  such  an  officer  bo  employed,  pie  v,  Freel,  40  Cal.  436,  1871 ;  Wil- 

"  The  expression  '  officer  of  justice '  Hams  v.  State,  15  Tex.  App.  617, 1884 ; 
in  this  clause  includes  every  person  Smith  v.  People,  142  111.  117,  1892 ; 
who  has  a  legal  right  to  do  any  of  the  Davis  v.  People,  114  111.  86,  1885 ; 
acts  mentioned,  whether  he  is  an  of-  Sullivan  v.  State,  (Ala.)  15  So.  Rep. 
ficer  or  a  private  person."  Dig.  C.  L.  264, 1894;  Boatwright  v.  State,  89  Gk. 
5th  ed.  art  244 ;  Stout  v.  State,  90  140, 1892 ;  Von  Gundy  v.  Com,,  (Ky.) 
Ind.  1,  1883.  12  S.  W.  Rep.  386, 1889. 

»  1  Bl.  Com.  191 ;  1  Hale,  449 ;  1  By  J  189  of  the  New  York  Penal 
Hawk.  c.  12,  88.  1,  2.  See  Bailey  v.  Code  of  1882  only  two  degrees  of  man- 
State,  70  QtL.  617,  1883 ;  People  v.  slaughter  are  recognized :  1st.  Homi- 
Jamarillo,  57  Cal.  Ill,  1880.  See  cides  in  commission  of  misdemeanors 
State  V,  Spendlove,  47  Kans.  160, 1891,  or  in  the  heat  of  passion,'  but  in  a 
for  manslaughter  under  statutes  of  cruel  or  unusual  manner;  2d.  All 
Elansas.  See,  also.  State  v.  Munch-  other  forms  of  homicide  not  murder, 
rath,  78  Iowa,  268, 1889.  or  excusable,  or  justifiable. 

'  1  East  P.  C.  232.  B.  v.  Maw-  It  is  no  defence  to  an  indictment 
gridge,  Kel.  3d  ed.  166,  1709 ;  Lord  for  manslaughter  that  the  homicide 
Comwallis's  Case,  Dom.  Proc.  1678;  therein  alleged  appears  by  the  evi- 
2  St.  Tr.  730 ;  Parker,  J.,  Sel fridge's  dence  to  have  been  committed  with 
Case,  158 ;  Ex  parte  Tayloe,  5  Cow.  39,  malice  aforethought,  and  was,  there- 
1825;  Com. V. Buron,4Dall.  125, 1792;  fore,  murder;  but  the  defendant  in 
Pennsylvania  v,  Lewis,  Addis.  279,  such  case  may,  notwithstanding,  be 
1796 ;  Com.  v.  Drum,  58  Pa.  9, 1868 ;  properly  convicted  of  the  offence  of 
Erwin  v.  State,  29  Ohio  St.  186, 1876 ;  manslaughter.  Com.  v.  MTike,  3 
Stout  V.  State.  90  Ind.  1, 1883 ;  Com.  v.  Cush.  181,  1849. 
Mitchell,  1  Va.  Cas.  716,  1817 ;  State  »  Infra,  ?J  329  et  seq.,  371  et  seq. 
V.Smith,  10  Bich.  (Law)  341,  1855;  See  Buckner  v.  Com.,  14  Bush,  601, 
Stokes   V.  State,  18   Qa.    17,    1853 ;  1878. 
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ant's  negligent  use  of  dangerous  agencies  ;^  and  so  where  death  in- 
cidentally but  unintentionally  results  in  the  execution  of  a  trespass.' 

The  distinction,  however,  between  voluntary  and  involuntary 
manslaughter  is  now  obsolete,  in  most  jurisdictions,  so  far  as  con- 
cerns the  common  law.'  Unless  it  should  be  required  by  statute, 
the  terms  "  voluntary  "  and  "  involuntary  "  are  not  now  introduced 
either  in  indictment,  verdict,  or  sentence.  But  where  the  distinc- 
tion is  made  by  statute,  there  can  be  no  conviction  of  involuntary 
manslaughter  on  an  indictment  for  voluntary  manslaughter.^ 

§  306.  Excusable  homicide  is  of  three  kinds :  1st.  Where  a  man 
Excusable  doing  a  lawful  act,  without  any  intention  of  hurt^  non- 
Ji^^either^  n^ligcntly  kills  another ;  as,  for  instance,  where  a  man 
non-negii-  is  hunting  in  a  park,  and  unintentionally  kills  a  person 
malicious  concealed.  This  is  called  homicide  per  infortuniam^  or 
hom?<Mde  ^Y  ^lisadventure.*  2d.  8e  defendendOf  or  in  self-defence, 
in  seif-de-  ^hich  exists  where  one  is  suddenly  assaulted,  and,  in  the 

fence  o*"  ,.  ...  . 

from  ne-  defence  of  his  person,  where  immediate  and  great  bodily 
^*"  ^'  harm  would  be  the  apparent  consequence  of  waiting  for 
the  assistance  of  the  law,  and  there  is  no  other  probable  means  of 
escape,  he  kills  the  assailant.  By  the  older  text-writers  this  species 
of  homicide  is  sometimes  called  chance  medley  or  chaud  medley, 
words  of  nearly  the  same  import.  As  will  hereafter  be  explained 
more  fully,  the  same  right  of  self-defence  is  extended  to  the  rela- 
tions of  master  and  servant,  parent  and  child,  and  husband  and 

»  If^ra,  ii  329  ei  8eq.    R.  v.  Murray,  Center,  35  Vt.  878, 1862.    That  there 

5  Cox  C.  C.  509,  1852 ;  B.  v.  Cham-  can  be  no  aiders  or  abettors  in  in- 

berlain,  10  Ibid.  486, 1867 ;  B.  v.  Big-  voluntary  manslaughter,   see  Adams 

maidon,  1    Lewin,  180,  1833 ;   B.  v,  v.  State,  65  Ind.  565, 1879. 

Timmins,  7  C.  &  P.  499, 1836;  B.  v.  •  See,  however,  cotitray  Price  r.  Com., 

Dalloway,  2  Cox  C.   C.   273 ;   B.  v.  38  Gratt  819,  1879 ;  Brown  v.  State, 

Swindall,  2  C.  &  K.  229, 1846 ;  B.  v.  84  Ark.  232, 1879. 

Pargeter,  8  Cox  C.  C,  191,  1848;  B.  *  Com.  v.  Gable.  7  S.  &  B.  423, 

V.    Lowe,  4   Ibid.  449,  1850 ;   B.  v.  1821 ;  Walters  v.  Com ,  44  Pa.  135, 

Smith,  11  Ibid.  210,  1869 ;   State  v.  1862 ;  Bruner  v.  State,  58  Ind.  159, 

O'Brien,  3  Vroom,  169,  1867 ;  Adams  1878.     See  Lyman  v.  State,  89  Ga. 

V.  State,  65  Ind.  565, 1879;  Smith  v,  337,  1892;  Handly  v.  State,  (Ky.)  24 

Com.,  (Ky.)  20  S.  W.  Bep.  229, 1892 :  S.  W.  Bep.  609,  1894 ;  State  v.  Gile,  8 

Com.  V.  Matthews,  89  Ky.  287, 1889.  Wash.  12, 1894. 

«  1  Hale,  449 ;   Fost.    270 ;   B.    v.  *  Infra,  H  829  et  seq.    Burden  is 

Archer,  1  F.  &  F.  351, 1858 ;  State  v.  upon  defendant    People  v.  Olsen,  80 

Turner,  Wright,  20,  1801 ;   State  v.  Cal.  122, 1889. 
Smith,  32  Me.    369,  1851 ;   State  v. 
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wife ;  and  to  those  cases  where  homicide  is  committed  in  the  de- 
fence of  important  rights ;  and  where  no  more  force  is  used  and  no 
other  instrument  or  mode  is  employed,  than  is  necessary  and  proper 
for  such  purpose.*  3d.  Killing  from  necessity,  which  is  elsewhere 
discussed.* 

§  307.  Justijiohle  homicide  is  that  which  is  committed,  either, 
1st.  In  discharge  of  a  duty,  such  as  by  an  officer  exe- 
cuting a  criminal  pursuant  to  the  death  warrant  and  in  homicfde* 
strict  conformity  to  the  lawf   2dly.    In  prosecution  of  jfido°™di8- 
public  justice,  as  where  officers  or  their  assistants  kill  as  charge  of  a 
a  necessary  incident  to  an  arrest  ;*  or  3dly.  For  the  pre- 
vention of  any  atrocious  crime,  attempted  to  be  committed  by  force, 
such  as  murder,  robbery,  house-breaking  in  the  night-time,  rape, 
mayhem,  or  any  violent  act  of  felony  against  the  person.*    But  in 
such  cases  the  attempt  must  be  not  merely  suspected  but  apparent, 
and  the  danger  must  be  apparently  imminent,  and  the  opposing 
force  or  resistance  apparently  necessary  to  avert  the  danger  or  defeat 
the  attempt.^ 

§  308.  The  distinction,  in  result,  between  justifiable  and  excusa- 
ble homicide  is  now  practically  abandoned/     In  former  times,  in 
the  latter  case,  as  the  law  presumed  that  the  slayer  was 
not  wholly  free  from  blame,  he  was  punished,  at  least  by  there  is  no 

/»/»..  /»  J  t>j.*a"l*  j 1-  1      distinctioii 

forfeiture  of  goods.     But  m    this   country  such  a  rule  between 
is  not  known  ever  to  have  been  recognized  \  it  having  ®n^"-^8Ufi- 
been  the  practice  here,  as  it  now  is  in  England,  where  able  homi- 
the  grade  does   not   reach  manslaughter,  for   the  jury, 
under  the  direction  of  the  court,  to  acquit  of  the  homicide.* 

^  Infray  H  484  et  seq.  strictly  justifiable,  the  jury  might  ac- 

'  Supra,  a  95  et  seq, ;  infra,  \  610.  quit,  but  that  in  cases  of  homicide 

*  Infra,  §  401.  per  infortuniam  and  se  defendendo,  they 

*  See  infra,  J{  401  et  seq,  were  to  give  a  special  verdict,  and  the 

*  U.  S.  V.  Wiltberger,  3  Wash.  C.  prisoner  was  to  be  pardoned  as  of 
C.  515, 1818 ;  and  see  State  v,  Kuth-  course,  the  reason  being  that  the 
erford,  1  Hawks,  78,  457,  1 822 ;  State  party  forfeited  his  goods  at  common 
V,  Roane,  2  Dev.  58, 1829.  law."    3  Steph.  Hist.  Grim.  Law,  76. 

*  4  Bl.  Com.  182;  1  Buss,  on  But  this  gave  way  early  in  the  last 
Crimes,  9th  Am.  ed.,  893-899.  Infra,  century  to  the  practice  of  taking 
2  484.  "  general  verdicts  of  acquittal  in  plain 

^  According  to  Sir  J.  F.  Stephen,  cases  of  death  per  infortuniam,  and 
**  the  ancient  law  was  that  in  eases  also,  it  seems,  of  se  defendendo,"  Ibid, 
where  homicide  was    proved   to   be       *  See  infra,  i  545. 
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II.   CERTAIN   REQUISITES  OF   HOMICIDE  IN   GENERAL. 

§  309.  It  is  essential  in  all  cases  to  show  that  the  deceased  was 
living  at  the  time  when  the  allied  mortal  blow  was  struck.^ 
mu8t  hare  Thus  where  it  was  doubtful^  in  a  case  where  a  mother  was 
}^J^     .      chars^ed  with  throwing  a  child  overboard,  whether  it  was 
mortal        living  or  dead  at  the  time^  it  was  held  that  it  rested  on 
the  government  to  show  it  was  living  at  the  time,  it  ap- 
pearing that  the  mother  was  laboring  under  puerperal  fever,  and 
the  idea  of  malice  being  thereby  excluded.^    The  presumption  that 
a  person  proved  to  have  been  alive  at  a  particular  time  is  still  so, 
holds  until  it  is  rebutted  by  the  lapse  of  time,  or  other  satisfactory 
proof.'    Hence  it  follows  that  in  cases  of  infanticide  it  must  be 
shown  that  the  child  was  bom  alive.*    And  for  this  purpose  proof 
of  an  independent  circulation  on  the  part  of  the  child  is 

Death  -^  '^ 

must  be       necessary. 

imputable        §  3Q9  ^    ^  ^^^  ^^^  already  fully  illustrated,  the 

fendant's     death   must  be  traced   to  the  blow  charged   to  the  de- 
fendant.' 
Acoeierat-       |  3Q9  J   j^  follows  from  what  has  been  said  that  accel- 

ing  death  ^  ^ 

of  dyina;  is  crating  a  death  of  a  person  diseased  or  wounded  is  homi- 

bomicide.        •  1    -r 

cide.^ 
§  310.  The  words,  ^'  in  the  peace  of  God  and  the  said  Common- 
wealth, then  and  there  being,''  as  used  in  the  indictment, 
cide  most    *^^  ^^  *^^  definition  of  murder,  mean  merely  that  it  is 
not  have     not  murder  to  kill  an  alien  enemy  in  course,  of  war,*®  at 

been  in 

legitimate    the  same  time  it  must  be  remembered  that  killing  even 
P^^l^*^         an  alien  enemy,  unless  such  killing  occur  in  the  actual  ex- 
ercise of  war,  is  murder.* 

^  See  9upra,  i  155 ;  infra,  i  516 ;  and  Ind.  817,  1892 ;  State  v.  Hambright, 
see  Whart,  on  Crim.  Ev.  i  327.  As  111  N.  C.  707,  1892 ;  McDaniel  v. 
to  assaults  on  a  dead  body  supposed  State,  76  Ala.  1,  1884 ;  Denman  v. 
to  be  alive,  see  9upra,  J  128.  State,  15  Nebr.  138, 1883. 

•  U.  S.  V,  Hewson,  7  Boston  Law  '  Supra,  {  155  a.  See  State  v.  Cas- 
Eep.  361,  per  Story,  J.,  1844.  tello,  62  Iowa,  404,  1883 ;  Baker  v. 

'  Com.    V.   Harman,  4   Barr,  269,  State,  30  Fla.  41, 1892 ;  People  v.  Lan- 

1846  ;  Whart.  on  Crim.  Ev.  H  324,  810.  agan,  81  Cal.  142,  1889. 

♦  See  Whart.  on  Crim.  Ev.  i  827.  «  Whart.  Conf.  of  Laws,  ?  911 ;  8 

*  State  V.  Winthrop,  43  Iowa,  519,  Inst.  50 ;  1  Hale,  433.  Supra,  {  271 ; 
1876.    See  rn/ra,  §  445.  in/ra,  §  575. 

•  Supra,  il  153  et  seq.,  159 ;  and  see  ^  1  Hale,  433 ;  8  Inst.  50  ;  State  v. 
infra,  \  34».    See  People  v.  Ah  Luck,  Gut,  13  Minn.  341, 1867. 

62  Cal.  503,  1882 ;  Hall  v.  State,  132 
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The  plea  of  an  Indian  war  with  the  United  States  cannot  avail 
as  an  excuse  for  murder  committed  by  "friendly^'  Indians^  of 
"  Indians  at  war,"  and  in  a  part  of  the  country  not  involved  in 
hostilities.^ 

But  homicide  by  any  person  forming  part  of  a  belligerent  army, 
recognized  as  such,  is  not  murder  when  committed  in  due  course  of 
war.'  In  such  case  the  rule  respondeat  superior  applies.*  And 
this  immunity  has  been  extended  to  acts  done  within  the  territory 
of  one  sovereign,  under  command  of  a  foreign  sovereign,  in  time  of 
peace.* 

§  311.  The  corpus  delicti,  in  all  cases  of  homicide,  must  be  proved 
as  an  essential  condition  of  conviction.    To  the  corpus  de-  j^^^ 
lictiy  in  this  sense,  as  is  elsewhere  seen,  it  is  requisite :  1st,  must  be 
that  the  deceased  should  be  shown  to  have  died  from  the,  corpus 
effect  of  a  wound ;  2d,  that  it  should  appear  that  this  ^*^*' 

^  Jim  V,  Territory,  1  Wash.  Ter.  76,  ercise  it,  and  only  against  recognized 
1859;  and  see  proceedings  in  the  soldiers  in  arms.  It  is,  therefore, 
Modocs'  Case,  June,  1873.  In  Penn-  homicide  for  a  soldier  to  kill  a  citizen 
sylvaniav.ItobertBonjAddis.  246,1794,  unarmed,  or  even  a  disarmed  enemy ; 
the  defendant,  who  was  charged  with  and,  on  the  other  hand,  it  is  homicide 
killing  an  Indian,  was  permitted  to  for  a  private  citizen  to  kill  a  soldier 
set  up,  as  showing  that  he  had  ap-  belonging  to  a  hostile  army.  But 
parent  ground  for  self-defence,  that  when  a  nation  is  roused  to  guerilla 
the  Indian  belonged  to  a  hostile  tribe  resistance  to  an  invader,  and  when 
and  was  himself  hostile.  Whether  a  the  public  passion  is  in  continuous 
subject  of  a  foreign  State  is  indictable  excitement,  the  offence  may  be  but 
for  hostile  acts  directed  by  his  sov-  manslaughter.  Whether  or  no  a  State 
ereign  is  elsewhere  considered.  Supra^  can  call  forth  its  citizens  as  individ- 
Jj  94,  283.  uals  to  resist  an  invasion  or  rebellion, 

'  Supra,  3  288 ;  Buron  v,  Denman,  so  as  to  justify  such  citizens  in  killing, 
2  Ex.  167, 1848 ;  Secretary  of  State  v.  otherwise  than  in  open  battle,  mem- 
Kamachee,  13  Moore  P.  C.  22,  1859 ;  hers  of  the  hostile  army,  is  a  question 
Smith  V,  Brazleton,  1  Heisk.  44,  that  will  be  decided  one  way  if  it 
1870*;  Sequestration  Cases,  30  Texas,  comes  up  before  the  military  tribu- 
688, 1868,  and  other  cases  cited  in  an  nals  of  ^e  army  thus  assailed,  and 
interesting  review  of  this  topic  in  another  way  if  it  comes  up  before  a 
Southern  Law  Rev.  Ap.  1873,.  337.        jury  of  the  country  that  invokes  this 

'  Supra,  a  94  et  seq.,  283.  This  private  warfare.  On  general  prin- 
question  is  discussed  in  2  Steph.  Hist,  ciples,  it  has  been  argued,  such  kill- 
Crim.  Law,  pp.  63  et  seq,  ing  is  felonious  homicide,  though  as 

The  right  to  kill  in  war  is  limited  committed  in  hot  blood,  not  murder 
to  combatants  in  contending  armies,  unless  it  were  the  cover  for  the  wreak- 
None  but  a  recognized  soldier  can  ex-  ing  of  private  revenge.    But  the  better 

*  Supra,  J  283. 
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wound  was  unlawfully  inflicted,  and  that  the  defendant  was  impli- 
cated in  the  crime.  The  evidence  on  these  points  is  discussed  in 
another  volume.^ 

The  death  §  ^^^'  Bj  the  English  common  law  the  death  must  have 
must  have  occurred  within  a  year  and  a  day  from  the  date  of  the  in- 
within  a  jury  received  f  and,  hence,  an  indictment  which  does  not 
day^from  &ver  the  death  to  have  occurred  within  this  limit  is  fatally 
the  injury,  defective.' 

§  313.  The  old  distinction  between  express  and  implied  malice 
Malice  to  ^^^0*  ^  logically  maintained.^  There  is  no  case  of  ma- 
be  inferred  licious  homicide  in  which  the  malice  is  not  inferred  from 
cum-  the  attendant  circumstances ;  no  case  in  which  it  is  demon- 

BtanoeB.       gtrated  as  express.   We  have  no  power  to  ascertain  the  cer- 

opinion,  as  is  shown  by  Holtzendorff,  633 ;  State  t;.  FlanagaD,  26  W.  Ya. 
is,  that  however  a  State  may  yiolate  116,  1885 ;  Zoldoske  v.  State,  82  Wis. 
the  law  of  nations  by  calling  all  its  580, 1892 ;  Dreessen  v.  State,  38  Nebr. 
subjects  to  join  in  destroying  an  in-  375, 1898 ;  McBiide  v.  People,  (Oolo.) 
vader  by  private  as  well  as  by  public  37  Pac.  Eep.  953, 1894.  Motive  need 
warfare,  yet  as  the  subject  is  bound  to  not  be  shown  in  first  instance.  State 
obey  his  sovereign,  and  as  the  home  v.  Schieler,  (Idaho)  87  Pac.  Bep.  272, 
law  overrules,  intra  territorially,  the  1894;  Harris  v.  State,  30  Tex.  App. 
law  of  nations,  such  command  is  an  549, 1891 ;  Jackson  v.  State,  29  Tex. 
absolute  defence  before  the  home  tri-  App.  458,  1891 ;  Melcik  t;.  State, 
bunals,  unless  personal  malice  be  (Tex.)  24  S.  W.  Rep.  417,  1893.  See 
shown.    Holtz.  Straf.  iii.  423.  Com.  v.  Johnson,  (Pa.)  29  Atl.  Bep. 

*  Whart.  on  Crim.  Ev.  J|  324-25.  280,  1894;  People  v.  Downs,  123  N. 
See,  also,  3  Whart.  &  St.  Med.  Jur.  H  Y.  558,  1890 ;  State  v.  Roberts,  63  Vt. 
776  el  seq.  This  definition  of  corpus  189,  1890 ;  Welsh  v.  State,  97  Ala.  1, 
delicti  has   been   contested,  it  being  1893. 

assumed  that  corpus  delicti  means  the  '  3  Inst.  53.  Infra,  J  537.  See 
dead  body  of  the  deceased.  But  the  Clark  v.  Com.,  (Va.)  18  S.  E.  Rep. 
true  meaning  of  the  words  is  not  440,  1893;  Thomas  v.  State,  67  Gk. 
"  body  of  the  deceased,"  but  "  body  460,  1881. 

of  the  crime ;"  and  this  involves  the  •  State  v.  Orrell,  1  Dev.  139, 1828 ; 
essential  features  of  the  crime  AS  bear-  State  v.  Mayfield,  66  Mo.  125,  1877; 
ing  on  the  issue.  Any  other  meaning  People  v,  Aro,  6  Cal.  207, 1856 ;  Peo- 
of  the  term  would  render  nugatory  pie  v.  Kelley,  6  Cal.  210,  1856.  See 
the  limitations  that  the  burden  of  the  Whart.  on  Hom.  §  15,  for  notes.  This 
corpus  delicti  is  on  the  prosecution,  limitation  is  not  contained  in  the 
and  that  accomplices  are  to  be  cor-  definition  of  murder  in  the  New  York 
roborated  as  to  the  corpus  delicti.  As  Penal  Code  of  1882. 
adopting  the  definition  of  the  text.  As  to  causal  relations,  see  supra,  23 
see   Stattf^jDickson,  78   Mo.  439,   153, 157-58. 

1883 ;  lTS^^v.  State,  14  Tex.  App.  *  Supra,  j  113.  As  to  what  malice 
518,  1883 ;  State  v,  Stowell,  60  Iowa,  is,  see  supra,  22  106  et  seq.  See  State 
535, 1883;  Whart  Crim.  Ev.  22  324-5,  v.  Scheele,  57  Conn.  307, 1889;  Lovett 
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tain  condition  of  a  man's  heart.     The  best  we  can  do  is  to  infer  his 
intent^  more  or  less  satisfactorily^  from  his  acts.^ 

Malice  in  this  sense  may  be  considered  under  the  following  heads : 

1.  Intent  to  kill. 

2.  Intent  to  do  bodily  harm. 

§  314.  Where  there  is  a  deliberate  intent  to  kill^  unless  it  be  in 
the  discharge  of  a  duty  imposed  by  the  public  authorities, 
or  in  self-defence,  or  in  necessity,  and  killing  follows,  the  ^^^ig 
offence  is  murder  at  common  law.    And,  as  will  hereafter  do\ibe»to, 

,  ,        unlawful 

be  more  fully  seen,  an  intermediate  provocation  just  prior  killing, 
to  the  offence  forms  no  defence.'  The  reason  of  this  is  ob-  Sferred? 
vious.   If  all  that  was  necessary  for  a  man  to  do  to  relieve 
himself  from  the  guilt  of  murder  were  such  provocation,  there  would 
rarely  be  a  case  of  homicide  without  such  provocation  being  inten- 
tionally provoked.' 

The  mode  of  proving  malice,  as  is  elsewhere  more  fully  shown,* 
is  that  of  the  ordinary  inductive  syllogism :  from  certain  facts,  malice 

V,  State,  80  Fla.  142,  1892;  Moon  v.  Com,,  88  Pa.  131,  1876;    People  v. 

State,  68  Ga.  687,  1882;   Taylor  v.  Harm,  186  N.  Y,  423,  1898;  People 

State,  (Tex )  26  S.  W.  Rep.  627,  1894 ;  v.  Sliney,  137  N.  Y.  670, 1893 ;  People 

Powell  V,  State,  28  Tex.  App.  393,  v,  Martell.  138  N.  Y.  695, 1893  ;  Com. 

1890;  Page  v.  State,  (Tex.)  24  S.  W.  v.  Holmes.  157  Mass.  233,  1892;  Com. 

Rep.  420,  1898 ;   Boyd  v.  State,  28  v,  Buccieri,  168  Pa.  635, 1893 ;  Weath- 

Tex.    App.    137,   1889;  Gallaher  v,  erman  v.  Com.,  (Va.)  19  S.  E.  Rep. 

State,  28  Tex.  App.  247, 1889 ;  People  778,  1894 ;  Johnson  v.  State,  90  Ga. 

v.  Bruggy,  93  Cal.  476,1892;  Carrv.  441,  1892;  Gallery  v.  State,  92  GJa. 

State,  23  Nebr.  749, 1888.    "  Express  463, 1893;  State  v.  Ariel,  38  S.  C.  221, 

malice "  and  "  malice  aforethought "  1893 ;  Sterling  v.  State,  89  GJa.  807, 

have  same  meaning.    Smith  t;.  State,  1892 ;  Grissom  v.  State,  62  Miss.  167, 

81  Tex.  Cr.  14, 1892;  Moody  v.  State,  1884;  State  v.  Levelle,  34  S.  C.  120, 

30  Tex.  App.  422, 1891 ;  Ellis  v.  State,  1891 ;  State  v.  Deschamps,  41  La.  An. 

80  Tex.  App.  601, 1892;  Martinez  v.  1061,  1890;  Whitaker  v.  Com.,  (Ky.) 

State,  30  Tex.  App.  129,  1891.    See  17  S.  W.  Rep.  868,  1891 ;  State  v. 

Gonzalez  v.  State,  80  Tex.  App.  203,  Ingram,  23  Oreg.  434, 1893 ;  Territory 

1891,  for  definition  of  express  malice,  v,  Bryson,  9  Mont.  32, 1889 ;  State  v, 

Callahan  v.  State,  30  Tex.  App.  276,  Rose,  47  Minn.  47,  1891 ;   State  t^. 

1891 ;  Sherar  v.  State,  30  Tex.  App.  Lentz,  46  Minn.  177, 1891 ;  Harris  v. 

349, 1891 ;  Baltrip  v.  State,  30  Tex.  State,  8  Tex.  App.  90, 1880 ;  State  v. 

App.  546, 1891.  Ching  Ling,  16  Oreg.  419, 1888 ;  Mur- 

*  Supra,  i  122.    See,  for  a  full  dis-  phy  v.  People,  9  Colo.  435, 1887. 

cussion  of  this  question,  Whart.  Crim.  '  Ir^fraf  J  476. 

£v.  2  784;  and  as  to  inference  to  be  '  Mason's  Case,  Fost.  132;  East  P. 

drawn    from    other    crimes,    Whart,  C,  c.  5,  s.  53.                  ^ 

Crim.  Ev.  i  30;  and  see  Meyers  v.  *  Whart,  Crim.  E v.  2*7^ 
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is  to  be  inferred ;  here  these  facts  exist;  henoe  here  malice. is  to  be 
inferred.  The  question  is  one  of  logic,  not  of  formal  law.*  The 
inferences  to  be  drawn  from  the  weapons  used  are  also  elsewhere 
distinctively  discussed.^  As  is  noticed  in  a  former  section,  it  is  not 
necessary  to  prove  prior  evil  purpose  in  order  to  constitute  malice.* 
Hence  the  term  "malice  aforethought ''  does  not  require  proof  of 
malice  for  any  prior  appreciable  period.* 

§  316.  At  common  law,  the  intent  to  do  "enormous'^  or  "severe** 
bodily  harm,  followed  up  by  homicide,  constitutes  murder ;  though, 
as  will  be  seen  hereafter,  such  an  offence  falls,  in  those  States  where 
this  distinction  exists,  under  the  head  of  murder  in  the  second  de- 
gree. Homicides  of  this  character  are  numerous ;  and  it  is  easy  to 
suppose  a  homicide  in  a  duel  that  maybe  so  ranked,  e,g,,  where  the 
intention  was  to  maim,  not  to  MIL  The  distinction  in  a  case  of  this 
kind  is  often  slight ;  and  where  a  statutory  line  is  to  be  followed,  it 
has  been  held  that  when  the  damage  intended  was  such  as  would 
probably  result  in  death,  it  is  murder  in  the  first  degree,  even  though 
death  may  have  been  but  incidental  to  the  offender's  purpose.*  In 
all  cases  of  such  outrageous  hurt  as  to  make  the  death  a  natural 
consequence,  we  have  a  right  to  infer  such  an  intent;*  but  it  is 
otherwise  when  the  hurt  was  less  serious,  and  the  presumption  of 
an  intent  to  kill  less  violent.'  Independently  of  the  statutes,  it  has 
been  said  that  though  A.,  in  anger,  from  preconceived  malice,  intend 

.  only  to  severely  beat  B.,  and  happen  to  kill  him,  it  will  be 

be  only  to  no  excuse  that  he  did  not  intend  all  the  mischief  that  fol- 
Blight  *  lowed ;  for  what  he  did  was  m^alum  in  ae,  and  he  must  be 
^ff'^n  is  *^ii8werable  for  its  consequences.  He  beat  B.  with  an  in- 
but  man-  tention  of  doing  him  great  bodily  harm,  and  is  therefore 
'  ^"^     ^'    answerable  for  all  the  harm  he  did.®    So  if  a  large  stone 

1  Small  V.  Com.,  91  Pa.  804, 1879 ;  cited  supra,  J§  116,  117 ;  infra,  i  380. 
Pointer  v.  U.  S.,  161  U.  S.  896,  1893.     See  Territory  v.  RobertB,  9  Mont.  12, 

*  Whart.  Or.  Ev.  H  766,  768,  774-9 ;   1889. 

Bishop  V.  State,  62  Miss.  289,  1884;  ^  q^j^^  i>.  Green,  1  Ashm.  289,1826; 

Smith  V,  People,  (111.)  142  111.  117,  Mayes  v.  People,  106  111.  306, 1888. 

1892 ;  People  v.  Chapleau,  121  N.  Y.  As  to  murder  in  second  degree,  see 

266, 1890 ;  Brown  v.  Com.,  (Va.)  19  S.  Vance  v.  Com.,  (Va.)  19  S.  E.  Rep. 

E.  Rep.  447, 1894;  State  r.  Whitson,  786, 1894;  State  v,  Murdy,  81  Iowa, 

111  N.  C.  695,  1892.  603,  1891. 

»  Supra,  i  314.  «  See  Wellar  v.  People,  30  Mich.  16, 

*  Ibid.    See    U.    S.   v,  Cornell,  2  1874;  State  v.  Ah  Lee,  8  Oreg.  214, 
Mason,  90,  1820 ;  People  v.  Clarke,  7  1880. 

N.  Y.  (3  Srtden,)  385,  1862 ;  Green  v.  ^  Mayes  v.  People,  106  111.  306,  1883. 
State,  13  Mo.  382,   1850 ;  and  cases       «  Post.  269.    See  supra,  J§  108-122. 
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be  thrown  at  one  with  a  deliberate  intent  to  seriously  hurt,  though 
not  to  kill  him,  and  it  actually  kills  him,  this  is  murder.'  But  the 
nature  of  the  instrument,  and  the  manner  of  using  it,  as  calculated 
to  produce  great  bodily  harm  or  not,  will  vary  the  offence  in  such 
cases.  If  the  intent  be  merely  to  inflict  a  slight  chastisement,  and 
death  arises  from  some  peculiarity  in  the  deceased's  constitution 
{e  g.y  inflammation  from  a  scratch),  then  the  offence  is  but  man- 
slaughter ;  and  so  where  the  injury  is  only  mischieviously  inflicted, 
with  no  intention  seriously  to  hurt.* 

§  316.  Under  this  head  we  may  class  attempts  to  produce  mis- 
carriage, resulting  in  the  death  of  the  mother.  Killing  Killing 
of  this  character,  when  incidental  to  great  bodily  harm  to  tend?n?  to 
the  mother,  or  death  to  the  child,  has  been  held  murder  produce 
at  common  law.^  It  is  otherwise,  as  will  hereafter  be  riageis 
seen,  when  there  was  no  intent  to  do  a  severe  injury,  or  ™^''^®''* 
where  the  result  is  attributable  merely  to  negligence.* 

§  317.  Where  A.  aims  at  B.  with  a  malicious  intent  to  kill  B., 
but  by  the  same  blow  unintentionally  strikes  and  kills  C,  y^^ 
this  has  been  held  by  authorities  of  the  highest  rank  to  intended 
be  murder  f  though  if  A.'s  aim  at  B.  was  without  malice,  5ii2<?by 

^  1  Hale,  491.  sustained.    R.  v.  Ashman,  1  F.  &  F. 

'  Infra,  \  323.    See,  as  taking  a  88,  1858. 

more  stringent  view,  State  v.  Smith,  2  '  Smith  v.  State,  33  Me.  48, 1861 

Strobh.  77, 1847.  Com.  v,  Jackson,  16  Gray,  187, 1860 

In  Yennont,  in  a  case  showing  pe-  Com.  v.  Keeper,  2  Ashm.  227,  1838 

culiar  depravity,  where   a   man,  in  State  v.  Moore,  26  Iowa,  128,  1868 

order  to  have  unlawful  sexual  inter-  See  R.  v.  Gaylor,  D.  &  B.  C.  C.  288 

course   with    a   girl,  used    artificial  7  Cox  C.  C.  263,  1867 ;  and  see  infra^ 

means,  with    her  consent,  to  make  \  390.    In  Missouri  the  indictment  in 

such  connection  practicable,  as  a  re-  such  case  must,  it  is  said,  aver  that 

suit  of  which  the  girl  died,  the  killing  the  woman  was    quick   with    child, 

was  held  but  manslaughter.    State  v.  State  v,  Emerick,  13  Mo.  App.  492, 

Center,  35  Vt.  378,  1862.     This  case,  1883.     But  see  infra,  \  692 ;  mpra, 

supposing  the  girl  was  old  and  intel-  \\  185-6. 

ligent  enough  to  consent,  may  be  sus-  *  Infra,  \\  325,  390. 

tained  on  the  ground  of  Volenti  nonfU  *  Supra,  J{  107-111, 121, 128;  1  Hale, 

injuria.    See  supra,  J  141.    But  not  379,439,466;  Dyer,  128;  Kel.  (3d  ed.) 

otherwise.    R.  v.  Cox,  R.  &  R.  C.  C.  167,  168,  164 ;  Pult.  de  Pace,  124  b ; 

362, 1818;  1  Leach,  71.    For  to  con-  Fost.  261;  R.  v.  Plummer,  12  Mod. 

stitute  grievous  bodily  harm,  it  is  not  627,  1701 ;  R.  v.  Holt,  7  C.  &  P.  618, 

necessary  that  the  injury  should  be  1836;   1  Hawk.  c.   13,  44;   State  v. 

either  permanent  or  dangerous ;  if  it  Oilman,  69  Me.  163,  1878 ;  Com.  v, 

is  such  as  seriously  to  interfere  with  Dougherty,   7    Smith's    Laws,    (Pa.) 

comfort  or  health,  the  allegation  is  695,  1807 ;  State  v,  Dugan,  1  Houst. 
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mistake,  it  the  offenoe  would  have  been  but  manslaufifhter.^     Thus 

ruled  that  A.  gives  poisoii  to  B.^  intending  to  poison  her^  and  B., 

sam^^'lf  ignorant  of  it,  gives  it  to  a  child,  who  eats  it  and  dies ; 

intended  ^his  is  Said  to  be  murder  in  A.,  but  no  offenoe  in  B.:  and 

party  has  '  ^  ' 

oeen  this,  though  A.  who  was  present  at  the  time  endeavored 

to  dissuade  B.  from  giving  it  to  the  child.*  So  where  B., 
a  policeman,  is  lawfully  endeavoring  to  arrest  A.,  and  A.  shoots  at 
the  policeman,  and  accidentally  kills  C,  this  has  been  held  to  be 
murder  in  A.'    The  same  rule  has  been  applied,  as  will  be  hereafter 

0.  C.  563, 1873;  Callahan  v.  State,  21  Phil.  L.  (N.  C.)   233,  1867.    8upra, 

Ohio,  306,  1871 ;   Wareham  v.  State,  j  120 ;  infra,  §  346. 

25  Ohio,  601,  1874 ;  State  v,  Benton,  In  Plummer'8  Case,  where  Plummer 

2  Dey.  &  Bat.  1%,  1837 ;  State  t;.  Fal-  and  seven  others  opposed  the  king's 

kerson,  1  Phil.  L.  (N.  C.)  233,  1867 ;  officers  in  the  act  of  seizing  wool,  one 

Durham  v.  State,  70  Ga.  264, 1882 ;  of  the  prisoners  shot  off  a  fiisee  and 

Tidwell  V.  State,  70  Ala.  26,  1881;  killed  one  of  his  own  party.    The 

GoUiher  v.  Com.,  2  Duvali,  163, 1875 ;  court  held,  in  giving  judgment  upon 

Angell  V.  State,  36  Tex.  542,  1871 ;  a  special  verdict,  that  as  the  prisoner 

State  t;.  Raymond,  11  Nev.  98, 1876 ;  was  upon  an  unlawful  design,  if  he 

State  V.  Brown,  7  Oreg.  186,  1879 ;  had  in  pursuance  thereof  discharged 

State  V,  Johnson,  Ibid.  210, 1879.    See  the  fusee  against  any  of  the  king's 

Lacefield  v.  State,  31  Ark.  275, 1878.  officers  that  came  to  resist  him,  in  the 

In  Halbert  v.  State,  3  Tex.  App.  656,  prosecution  of  that  design,  intending 

1878 ;  Taylor  V,  State,  Ibid.  387, 1878;  to  kill  such  officer,  and  by  accident 

McConnell  v.  State,  13  Ibid.  390, 1883.  had  killed  one  of  his  own  accomplices, 

Cases  of  this  class  are  held  to  be  mur-  it  would  have  been  murder  in  him ; 

der  in  the  second  degree.    Infra,  {  382.  the  reason  being  that  if  a  man  out  of 

Where  two  conspire  to  murder  another  malice  to  A.  shoot  at  him,  but  miss 

and  one  of  them  kills  an  unintended  him  and  kill  B. ,  it  is  no  less  a  murder 

person  by  mistake,  the  co-conspirator  than  if  he  had  killed  the  person  in- 

is  guilty.   Jennings  v.  Com.,  (Ky.)  16  tended.    12  Mod.  627 ;  Eel.  (3d  ed.) 

S.  W.  Rep.  348,  1891.    See  Holtz  v.  157 ;  Lord  Raym.   1581 ;   9   St.  Tr. 

State,  76  Wis.  99,  1890.  112.    See,  also,  Higgins's  Case,  Dyer, 

1  Supra,  2J  120,  121,  128 ;  Levett's  128 ;  PI.  60,  474 ;  Cromp.  101 ;  9  Co. 

Case,  Cro.   Car.  538;    Post.  262;   1  81;   Agnes  Gore's  Case;   Williams's 

Hawk.  c.  13,  s.  47 ;  Leach,  151 ;  B.  v.  Case,  cited  in  B.  v.  Mawgridge,  Kel. 

Connor,  7  C.  &  P.  438, 1836;  Morris  (3d  ed.)  180;  9  St.  Tr.  61 ;  Manier  v. 

V.  Piatt,  32  Conn.  75,  1863 ;  Com.  «.  State,  6  Baxt.  595,  1876.    In  State  v, 

Dougherty,  7  Smith's  Laws,  (Pa.)  695,  O'Niel,  1  Houst.  C.  C.  468,  1871,  it 

1807 ;   Bratton  v.  State,  10  Humph,  was  held,  that  where  a  police  officer 

103,  1849 ;  Aaron  v.  State,  31  Ga.  167,  with  a  warrant  fires  a  pistol  at  B.,  a 

1861.    Killing  another  while  defend-  person  attempting  to  escape  arrest  on 

ing  self,  see  Binder  v.  State,  27  Fla.  a  charge  of  misdemeanor,  and  kills 

370,  1891.  C,  the  killing  of  C.  is  murder  in  the 

'  1  Hale,   230;   R.  v,  Saunders,  2  second  degree.    Supra,  J  120;  infra, 

Plowd.  Com.  474 ;  R.  v.  Jarvis,  2  M.  |  346. 

&  R.  40,  1837;  State  v,  Fulkerson,  »  Angell  v.  State,  36  Tex.  542, 1871. 
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seen^  to  eases  of  killing  in  riots.  A  rioter  intends  to  kill  an 
enemy,  but  kills  a  friend.  The  killing  in  such  case,  according  to 
some  authorities,  is  to  be  treated  as  of  the  same  grade  as  it  would 
have  been  if  the  person  killed  was  the  one  whom  the  defendant  in- 
tended to  kill.  Even  where  the  intent  was  to  inflict  only  serious 
bodily  harm,  this  rule  has  been  enforced.^  Under  the  present  usual 
statutory  provisions,  the  offence  in  the  last  case  would  be  murder  in 
the  second  degree.* 

§  318.  The  decisions  just  given  may  be  too  firmly  settled  to  be 
shaken ;  but  it  is  not  to  be  denied  that  in  principle  they  ^,  .^. 
are  beset  by  serious  difficulties.'  The  reason  given  is  to  this 
that  in  the  killing  C.  was  substituted  for  B.,  and  that  the  ^^^'^' 
killing  of  C.  is  to  be  treated,  on  the  basis  of  this  substitution,  just 
as  we  would  treat  the  killing  of  B.*  But,  as  has  been  argued,  we 
cannot  positively  affirm  that  B.  would  have  been  killed  had  not  C. 
intervened.  It  may  be,  for  instance,  in  a  case  of  shooting  of  this 
class,  that  the  very  faltering  which  led  to  the  mis-shot  was  caused 
by  a  want  of  resolute  purpose ;  it  may  be  that  a  great  distance  was 
taken  at  which  to  shoot  at  B.  as  the  result  of  an  unwillingness  to 
make  a  sure  shot.'^  At  all  events,  so  it  is  objected,  we  have  here  the 
spectacle  of  an  attempt — an  offence  which  has  a  milder  punish- 
ment— visited  with  the  severe  punishment  of  the  consummated 
offence,  simply  because  the  defendant  has  accidentally  committed  a  ,^ 
distinct  offence.  When  A.  sees  C.  approaching  whom  he  mistakes 
for  B.,  and  says,  "  This  is  B.,  whom  I  will  kill/^  and  then  kills  C. 
thus  intervening,  A.  is  guilty  of  murder  as  to  C,  since  it  was  at  C.  \^ 
that  he  aimed.*  But  if  he  did  not  aim  at  C,  but  C.  was  killed  by 
a  glance  shot,  then  the  offence  is  but  negligent  homicide  as  to  the 
person  killed,  and  an  attempt  as  to  the  other  person.  To  attempts 
a  milder  punishment  is  assigned,  on  the  ethical  ground  that  as  a 
usual  thing  a  consummated  crime  supposes  greater  care  in  prepara- 
tion and  a  greater  firmness  in  execution,  and  therefore  involves  a 
higher  degree  of  criminality,  than  does  an  unconsummated  crime. 
The  question  is  not  to  be  confounded  with  that  of  dolus  aUemativus, 
which  exists  when  A.,  intending  to  shoot  either  B.  or  C,  shoots  C, 

^  State  V.  Smith,  2  Strobh.  77, 1847.  Bar,  in  his  treatise  on  Causalzusam- 

*  'See  infrtty  H  375  et  8eq,  menhange.    As  to  variance  in  respect 

*  See  discussion  in  10  Cent.  L.  J.  to  intent,  see  Whart.  Cr.  Ev.  H  149, 
pp.  67  et  seq.  160. 

*  See  this  discussed  more  fiilly  in  *  See  supra,  H  107-14-120-128. 
Whart.  on  Homicide,  H  48-9 ;  and  by  •  See  mpra,  }  120. 
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and  which  is  murder^  for  in  such  case  there  is  at  once  a  killing  and 
an  intent  to  kill  the  person  killed.*  Nor  can  we  fall  back^  it  is  in- 
sisted^ on  a  priori  reasoning  based  on  the  defendant's  intent,  and 
hold  that  because  the  defendant  intended  to  kill  and  a  killing  fol- 
lowed, therefore  the  intent  to  do  one  thing  and  the  doing  another 
are  to  be  fused  into  one  malicious  killing.  A.,  for  instance,  manu- 
factures shells  to  be  exported  in  violation  of  neutrality  statutes, 
when  a  shell  explodes  and  kills  C.  This,  on  the  principle  here 
contested,  is  murder,  and  there  is  no  way,  so  it  is  argued,  on  this 
hypothesis,  of  preventing  an  attempt  to  kill  from  coalescing  with 
any  collateral  accidental  homicide  which  may  occur  through  the 
instrumentality  put  in  motion  to  carry  out  the  intent.  Yet  it  is  not 
only  possible  that  in  the  meantime  the  defendant  may  have  repented 
and  abandoned  his  intent,  but  the  law,  until  the  intent  is  consum- 
mated, always  assumes  such  repentance  and  abandonment  as  possi- 
ble, and  hence  assigns  a  lighter  punishment  to  the  attempt.  Sup- 
posing the  actual  homicide  to  be  a  mere  accident,  to  which  no  blame 
is  imputable,  we  thus  use  this  accident,  which  occurs  to  an  object 
wholly  collateral,  to  change  an  attempt  into  a  murder.  The  de- 
fendant is  convicted  of  killing  C.  with  malice  to  C.  of  which  he  was 
not  guilty,  and  is  not  prosecuted  for  that  of  which  he  was  guilty, 
the  attempt  on  B. 

Such  are  some  of  the  points  which  are  raised  in  reply  to  the  doc- 
trine that  in  cases  of  aberration,  as  they  are  called,  the  killing  of 
one  person  is  to  be  tacked  to  the  intent  to  kill  another,  so  as  to  form 
one  complete  murder.  Were  the  question  still  open  we  might  hold 
it  to  be  the  true  view,  that  so  far  as  concerns  B.,  the  person  whom 
A.  intends  to  kill,  but  does  not  actually  kill,  A.  is  guilty  only  of  an 
attempt  to  kill.  What  A/s  offence  is  as  to  C,  who  is  not  seen  by 
A.,  but  who  accidentally  interposes,  and  receives  a  fatal  wound,  de- 
pends upon  whether  the  shooting  was  of  such  a  character  (e.  g.,  from 
the  place  of  firing  being  one  in  which  persons  are  accustomed  to 
pass)  as  implies  either  malice  or  negligence  in  A.^  If  killing  C. 
was  within  the  range  of  A.'^  survey,  when  he  undertook  to  effect- 
uate his  evil  intent,  the  case  is  murder  f  if  not,  but  the  killing  arose 
from  the  negligent  use  of  the  instrument  by  A.,  the  case  is  man- 
slaughter.^    That  the  intent  to  kill  B.  and  the  actual  killing  of  C. 

*  See  mpra,  {  186 ;  and  see  R.  v.  •  See  State  v,  Lee  Vines,  34  La.  An. 
Holt,  7  C.  &  P.  618,  1886 ;  R.  w.  Lai-  1079,  1882. 

lement,  6  Cox  C.  C.  204,  1863.  *  This  view  is  accepted  by  Bram- 

*  See  mpra,  §§  107, 121,  128.  well,  J.,  in  R.  v.  Horsey,  cited  ir^ra, 

J320. 
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cannot  be  lumped  so  as  to  make  one  offenoe^  when  the  death  of  one 
does  not  ensue^  as  a  natural  consequence^  from  the  attack  on  the 
other^  is  illustrated  by  the  fact  that  even  supposing  B.  to  have  been 
killed,  and  the  shot  to  have  pierced  him  and  then  killed  C.^  then  the 
'Silling  of  B.  and  C.  are  distinct  offences,  to  be  separately  tried.^  We 
may  further  illustrate  the  difficulties  attending  the  prevailing  doc- 
trine by  the  case  of  an  executioner,  who,  when  intending  to  kill  a 
condemned  prisoner  on  the  gallows,  negligently  kills  a  bystander. 
On  principle,  such  killing  ought  to  be  manslaughter.  But  on  the 
rulings  before  us  it  is  justifiable  homicide  in  execution  of  the  law. 
A.,  to  take  another  case,  in  aiming,  in  self-defence,  a  blow  at  B., 
negligently  kills  C.  According  to  the  prevalent  view,  A.  should 
be  acquitted,^  while  on  principle  he  should  be  convicted  of  man- 
slaughter. On  the  other  hand,  if  A.  kills  C,  whom  he  mistakes 
at  the  time  of  the  attack  for  B.,  this,  as  we  have  seen,  is  murder  as 
{oC.» 

§  319.  When  an  action  unlawful  in  itself  was  done  with  delibera- 
tion, and  with  intention  of  killing,  or  inflicting  grievous 
bodily  harm,  though  the  intention  be  not  directed  to  any  a  daas 
particular  person,  and  death  ensues,  it  will  be  murder  at  ^li^ 
common  law  :*  though  if  such  an  original  intention  does  to  an  indi- 
not  appear,  which  is  matter  of  fact,  and  to  be  collected 
from  circumstances  giving  in  evidence,  and  the  act  was  done  heed- 
lessly and  incautiously,  it  will  be  manslaughter,  not  accidental  death; 
because  the  act  upon  which  death  ensued  was  unlawful.^    Thus,  if  a 
person  breaking  in  an  unruly  horse  wilfully  ride  him  among  a 
crowd  of  persons,  the  probable  danger  being  great  and  apparent, 
and  death  ensue  from  the  viciousness  of  the  animal,  it  is  murder  at 
common  law.^    If,  also,  a  man  recklessly  and  maliciously  throw 

^  R.  t?.  Champneys,  2  M.  &  R.  26,  well,  L.  &  C.  443, 1864 ;  9  CJox  C.  C' 

1843;  State  v.  Benham,  7  Conn.  414,  471;  Hopkins  v.  Com.,  50  Pa.  9,1866; 

1829 ;  People  v.  Warren,  1  Parker  C.  Com.  v.  Drum,  58  Pa.  9,  1868 ;  Jack- 

R.  338, 1854 ;  Vaughan  v.  Com.,  2  Va.  man  v.  State,  71  Ind.  149, 1880;  Wright 

Cas.  273,  1821;  State  v.  Standifor,  5  v.  Com.,  76  Va.  914, 1882 ;  Robinson  v. 

Porter,  523;  1837 ;  Manier  v.  State,  6  State,    64   Ala.  86,   1875.    See   this 

Baxt.  595,1875.    See,  also,  cases  cited  question  discussed  supra,  3|  111-113; 

Whart.  on  Cr.  Ev.  i  587 ;  Whart.  Cr.  infra,  H  382-83. 

PL  and  Pr.  |  468.  *  l7ifra,  |  344 ;  1  Russ.  on  Cr.  849, 

'  Plummer  v.  State,  4  Tex.  App.  (9th  Am.  ed.) ;  Fost.  261 ;  GoUiher  v, 

310,1878..  Com.,  2  Duv.  163,   1875;    Lewis  v, 

»  See,  to  this  effect,  Barcus  v.  State,  State,  96  Ala.  6,  1892. 

49  Miss.  17,  1873;  supra,  J?  109,  120.  •  1  Hale,  476;  4  Bl.  Com.  200;  1 

*  1  Hawk.  c.  29,  s.  12 ;  R.  v.  Fret-  East  P.  C.  231.    Infra,  i  353. 
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from  a  roof  into  a  crowded  street,  where  passengers  are  oonstantly 
passing  and  repassing,  a  heavy  piece  of  timber,  calculated  to  pro- 
duce death  to  such  as  it  might  strike,  and  death  ensue,  the  offence  is 
murder  at  common  law.*  It  is  also  murder  to  kill  by  firing  ma- 
liciously into  a  crowd,*  or  by  maliciously  putting  an  obstruction  on 
a  railway  track.*  And  upon  the  same  principle,  if  a  man,  knowing 
that  people  are  passing  along  the  street,  maliciously  throw  a  stone 
likely  to  kill,  or  shoot  over  a  house  or  wall  with  intent  to  do  serious 
harm,  and  one  is  thereby  slain,  it  is  murder  on  account  of  previobs 
malice,  though  not  directed  against  any  particular  individual ;  it  is 
no  excuse  that  the  party  was  bent  upon  mischief  generally.* 

Where,  however,  the  injury  is  inflicted  negligently,  without  such 

recklessness  as  implies  malice,  as  in  negligently  letting  a 

act  is  piece  of  timber  fall  from  a  roof,*  or  in  negligently  driv- 

offenl^iB'    ing  in  the  public  streets,*  or  in   negligently  driving  a 

but  man-  locomotive  euffine '?  then  the  offence  is  but  man- 
slaughter, o       / 

slaughter. 

^  Com.   V,    Dougherty,    7    Smith's  not  be  to  take  life,  yet  if  it  were  such 

Laws,  (Pa.)  695, 1807 ;  Boles  v.  State,  that  life  was  necessarily  endangered 

9  Sm.  &  M.  284,  1848 ;  infra^  {  351.  by  it — if  a  man  did  such  an  act,  not 

'  GroUiherv.  Com.,  2Duv.  163, 1875;  with  the  purpose  of  taking  life,  but 

State  V.  Edwards,  71  Mo.  312,  1880 ;  with  the  knowledge  or  belief  that 

R.  V.  Fretwell,  L.  &  C.  443, 1864 ;  9  life  was  likely  to  be  sacrificed  by  it,' 

Cox  C.  C.  471 ;  Brown  v.  Com.,  91  Ky.  that   was   murder.     Times'    Report, 

472,   1891.    Supra,  i  120;    if\fra,  \l  April   28,  1868.    It  is  singular  that 

344,  383.    That  malice  is  to  be  in-  this  case  is  noticed  in  Cox's  Reports 

ferred  in  such  cases,  see    Smith   v.  only  for  the  sake  of  a  point  about 

Com.,  100  Pa.  324, 1882.  evidence  not  the  least  worth  report- 

"A.,  for  the  purpose  of  rescuing  a  ing.    See  11  Cox  C.  C.  146,  1868." 

prisoner,  explodes  a  barrel  of  gun-  This  case  is  further  discussed  in  the 

powder  in  a  crowded  street,  and  kills  London  Law  Times  for  May  20, 1882. 

a  number  of  persons,  intending  to  ex-  *  Presley  v.  State,  59  Ala.  98, 1878 ; 

plode  the  barrel  of  powder  in  the  see  Jackmon  v.  State,  71  Ind.  149, 1880. 

crowded  street.    A.  commits  murder,  *  1  Hale,  475 ;  3  Inst  57 ;   1  East 

although  he  may  have  no  intention  at  P.  C.  231 ;  Boles  v.  State,  9  Sm.  &.  M. 

all  about  the  people  in  the  street,  or  284, 1848. 

may  hope  that  they  will  escape  in-  ^  R.  v,  Hull,  Xel.  (3d  ed.)  1664;  R. 

jury."    R.  V.  Desmond,  1868,  cited  by  v,    Rigmaidon,  1   Lewin,  180,  1833. 

Sir  J.  F.  Stephen,  Dig.  Crim.  Law,  Infra^  J  351. 

(5th  ed.)  art.  244.    On  this  Sir  J.  F.  «  R.  v.  Timmins,  7  C.  &  P.  499, 

Stephen  thus   comments :    "  In  this  1836 ;  R.  v.  Grout,  6  C.  &  P.  629, 1834; 

case   Lord  Chief  Justice  Cockbum  R.  v.  Dalloway,  2  Cox  C.  C.  273, 1847. 

said  :     '  If  a  man  did  an  act,   more  Infra,  2  353. 

especially  if  that  were  an  illegal  act,  "^  See  infra,  i  348. 
although  its  immediate  purpose  might 
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§  320.  So  far  as  the  intent  to  oommit  a  collateral  felony  ooneerns 
the  homicide  of  one  person  where  the  intent  was  to  slay 
another^  the  subject  has  been  already  discussed ;  and  so  far,  ^^ters  ^ 
also,  as  concerns  homicide  committed  in  the  perpetration  ^^^°* 
of  arson,  rape,  robbery,  or  burglary,  it  will  be  discussed  intent  to 
under  the  head  of  statutory  homicide.'     Independently  of  collateral 
these  pointe,  it  is  declared  by  the  old  English  text-writers,  ^lo^" 
as  a  general  rule,  that  if  the  act  on  which  death  ensues  be 
malum  in  8e,  it  will  be  murder  or  manslaughter,  according  to  the  cir- 
cumstances; if  done  in  prosecution  of  a  felonious  intent,  but  death 
ensues  against  or  beside  the  intent  of  the  party,  it  will  be  murder; 
but,  on  the  other  hand,  if  the  intent  goes  no  further  than  to  commit 
a  bare  trespass,  it  will  be  manslaughter.     The  illustration  usually 
given  is  that  where  A.  shoots  at  the  poultry  of  B.,  and,  by  accident, 
kills  B.  himself;  if  A.'s  intent  were  to  steal  the  poultry,  which  must 
be  collected  from  circumstances,  it  will  be  murder,  by  reason  of  that 
felonious  intent ;  but  if  it  were  done  wantonly  and  without  that  intent, 
it  will  be  merely  manslaughter.'  It  is  true  that  in  England  the  rule 
is  not  infrequently  so  shaded  as  to  bring  it  into  harmony  with  the 
principle  maintained  in  these  pages.     Thus  we  find  that  Bramwell, 
J.,  after  stating  in  a  homicide  case  the  rule  as  given  by  the  old  writ- 
ers, goes  on  to  say  that  the  law,  however,  is  that  a  man  is  not 
answerable  except  for  the  natural  and  probable  result  of  his  own 
act,  and  announcing  that  unless  the  death  was  a ''  natural  and  prob- 
able result"  of  the  felony  primarily  in  view,  the  defendant  could 
not  be  convicted  of  the  murder.'    It  may  also  be  confidently  as- 
serted that,  if  a  man  should  now  be  tried  for  a  homicide,  which 
though  consequent  on  killing  a  tame  fowl,  was  not  only  unintended 
by  the  defendant,  but  was  in  no  way  a  "natural  or  probable  result" 
of  an  intended  larceny,  there  is  no  English  or  American  judge  who 
would  not  say  that  the  homicide  was  not  murder  but  manslaughter. 
Yet,  nevertheless,  the  old  common  law*  rule  continues  to  be  pro- 

1  Infra,  J  384.  »  R.  v.  Horsey,  3  F.  &  F.  287, 1862. 

»  Foflt.  268-9;  Plummer's  Case,  1  See  «ipra,  {  318. 

Hale,  475 ;   3  Inst.  56 ;  Xel.  (3d  ed.)  *  See,  particularly,  Smith  v.  State, 

164 ;  6  St.  Tr.  222  ;  1  Hawk.  c.  13,  s.  33  Me.  48,  1851 ;  State  v.  McNab,  20 

44.  In  Barrett's  Case,  1868,  we  have  the  N.  H.  160,1848;  Com.  v.  Dougherty, 

rule  affirmed  by  Cockbum,  C.  J.,  cited  7  Smith's  Laws,  695,  1807 ;  State  v 

Stephen's  Dig.  Crim.  Law,  (5th  ed.)  art.  Cooper,  1  Green,  (N.   J.)  381,  1833 

244;  and  Sir  J.  F.  Stephen  tells  us  State  v.  Smith,  2  Strobh.  77,   1847 

that  if  "A.  shoots  at  a  domestic  fowl,  State  v.  Shelledy,  8  Iowa,  477, 1859 

intending  to  steal  it,  and  accidentally  State  v,  Moore,  25  Iowa,  128,  1867 

kills  B.,"  this  is  murder.    Ibid.  Weller  v.  People,  30  Mich.  16, 1874. 
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claimed  as  unquestioned  law  hj  courts  in  the  United  States^  in- 
compatible as  it  is  both  with  logic  and  with  humanity.^ 

§  321.  Where  a  legislature  creates  a  statutory  offence^  the  statu- 

^     tory  definition  is  absolute ;  but  when  there  is  no  statutory 

moniaw.     enactment,  the   doctrine   that   the   intent   to   commit  a 

trine  is  un-  fdony,  when  collateral  to  an  accidental  homicide,  consti- 

BU0tainabie  tutes  murder,  must  be  rejected  for  the  following  reasons : 

by  reason.  ^  j  o 

A  man  who  does  not  intend  to  commit  murder  is  held 
guilty  of  murder^  an  offence  to  which  a  malicious  intent  to  take 
life  or  to  do  grievous  bodily  harm  is  essential.  The  indictment 
avers  a  malicious  intent  to  kill  the  deceased^  and  a  conviction  is 
directed,  although  the  case  on  both  sides  shows  that  there  was 
no  such  intent,  but  that  the  blow  was  given  with  an  intent  en- 
tirely different.  The  only  excuse  to  be  given  for  this  is  that  when 
all  felonies  were  capital,  it  made  no  difference  to  the  defendant  what 
was  the  felony  he  was  charged  with  committing.  But  this  reason, 
such  as  it  is,  no  longer  exists.  Larceny  and  murder  have  assigned 
to  them  distinct  punishments ;  and  it  is  no  longer  a  matter  of  indif- 
ference to  the  ^defendant  for  which  he  is  to  be  tried.  Nor  is  it  a 
matter  of  indifference  to  juries.  A  jury  must  feel  itself  far  more 
willing  to  convict  a  man  of  larceny  than  to  convict  him  of  murder 
simply  because  he  intended  to  steal  a  tame  fowl.  Of  course,  this 
assumes  that  the  killing  of  the  owner  of  the  fowl  was  purely  acci- 
dental, and  that  so  far  from  it  being  intended,  it  was  an  act  against 
the  offender's  will.  If  so,  a  jury  will  revolt  at  conviction ;  and 
the  testimony  of  the  judges  examined  by  the  English  Homicide 
Amendment  Committee  shows  that  rather  than  permit  such  a 
conviction,  judges  who  persist  in  holding  the  old  rule  "contrive" 
to  find  for  the  jury  some  collateral  excuse  for  acquittal. 

§  322.  Wherever  the  question  is  still  open,  the  true  course,  when 
Proper  &  homicide  negligently  takes  place  in  the  attempt  to  com- 
Sdictfor*^  mit  a  felony,  is  to  indict  the  defendant  for  an  attempt  to 
attempt  commit  the  felony,  in  one  indictment,  and  for  manslaugh- 
man-  ter  in  another  indictment.     Two  offences  have  been  com- 

siaughter.    flitted  by  him.     He  must  be  indicted  for  them  separately. 

^  See  note  to  Whart.  on  Horn.  J  56.  Greaves,  1  Bubs,  on  Cr.  740,  note  x, 

That  the  English  rule  in  this  respect  (9thAm.ed.).  Asiljustratingthewayin 

is  founded  on  a  mistake  of  the  early  which  the  rule  is  practically  evaded, 

authorities  is  shown  by  an  article  in  see  R.  v.  Horsey,  3  F.  &  F.  287,  1862. 

the  London  Law  Times  for  August  As  bearing  on  the  question  collater- 

24,    1878.    See,    however,  article    in  ally,  see  Thompson  v.  Dashwood,  L. 

same  paper  for  July  19, 1884,  p.  216.  R.  11  Q.  B.  D.  43, 1883. 
The  rule  is  strangely  vindicated  by  Mr. 
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A  part  of  one  cannot  be  broken  off  and  joined  to  a  part  broken  off 
from  the  other,  so  as  to  make  a  new  offence.  No  such  new  offence 
can  be  constituted ;  for  intending  to  do  one  thing  and  then  doing 
another  cannot  make  up  one  intentional  crime.  But  the  negligent 
homicide,  which  is  manslaughter,  may  be  properly  prosecuted  in  one 
indictment,  and  the  attempt  to  commit  the  felony  in  another.  To 
•  join  these  in  one  indictment  is  not  permissible ;  and  a  fortion  it  is 
not  permissible  to  join  pieces  of  the  two  so  as  to  make  up  one 
offence.' 

§  323.  None  of  the  difficulties  which  beset  the  last  topic  attend 
that  which  we  are  now  about  to  notice.     Manslaughter 
necessarily  excludes  the  hypothesis  of  deliberate  malicious  tionai 
killing,  and  includes  all  cases  .where  killing  takes  place  in<!ident^to 
in  execution  of  an  unlawful  design  not  involving  such  fK  uniaw- 
deliberate  malicious  intent  to  kill.     We  may,  therefore,  mftn- 
properly  hold  that  where  a  homicide  is  unintentionally  ^^^^ 
committed  when  in  the  performance  of  an  unlawful  act,  the  offence 
is  manslaughter.     Under  this  head  the  following  cases  may  be 
noticed : 

§  324.  Death  unintentionally  happening  from  a  mere  assault  is 
manslaughter.   Thus,  where  the  defendant  violently  struck       . 
A.'s  horse,  which  started  and  killed  B.,  the  defendant  was  spect  to 
held  liable  for  the  manslaughter  of  B.*     So  where  the  de-  *^^^*"' 
fendant,  having  the  right  to  the  possession  of  a  gun,  which  gun  he 
knew  to  be  loaded,  carelessly  attempted  to  snatch  it  from  the  hands 
of  the  deceased,  and  during  the  process  the  gun  was  dischai^ed  and 
killed  the  deceased,  this  was  held  manslaughter,  and  rightfully,  for 
to  seize   carelessly  a  dangerous  weapon   from   another  is  an  un- 
lawful act.* 

§  325.  Supposing  a  miscarriage  be  attempted  in  a  way  not  to  in- 
flict serious  injury  on  the  mother,  and  the  mother  dies  from 
negligence  in  the  operation,  there  being  no  intent  to  kill,  spect  to 
or  to  inflict  serious  injury,  and  no  likelihood  of  such  re-  riaJSi^* 
suit,  the  offence,  on  the  reasoning  above  given,  is  but  man- 
slaughter.*   It  is  otherwise  when  the  intent  is  to  seriously  injure  the 

*  See  on  this  topic  supra,  ?J  109-11.  People  v.  Olmstead,  30   Mich.  431, 
«  1  Hale,  475;  1  Hawk.  c.  29,  s.  11 ;   1874;  State  v.  Glass,  6  Oreg.  73, 1873. 

c.  13,  s.  44.    Supra,  J 167 ;  in/ray  i  617.  As  to  Massachusetts  statute,  see  Com. 

*  R.  V.  Archer,  1  F.  &  F.  351,  1837.  v.  Brown,  121  Mass.  69,  1876 ;  Com. 

*  Yundt  V.  People,  65  111.  372, 1872.  v,  Blair,  123  Mass.  242,  1877;  s.  c.  126 
See  Willey  v.  State,  46  Ind.  363,  1864 ;   Mass.  40, 1878. 
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mother^  or  the  act  is  likely  seriously  to  injure  her.     In  this  case  her 
killing  is  murder.* 

§  326.  Homicide  in  riots^  when  there  is  no  intent  to  kill  or 
So  as  to  to  inflict  serious  bodily  harm,  is  in  like  manner  man* 
"^*"-  slaughter.* 

§  327.  The  same  rule  was  applied,  as  has  been  seen, 
illicit  Bex-  where  a  man,  in  order  to  have  sexual  intercourse  with  a 
oourw**'     girl,  used  artificial  means,  with  her  consent,  to  make  such 
intercourse  practicable,  in  consequence  of  which  she  died.' 
§  328.  It  has  also  been  held  that  whoever,  in  attempting  to  com- 
mit suicide,  unintentionally  kills  another,  is  guilty  of  man- 
suidde.       slaughter.* 

III.    NEGLIGENT   HOMICIDE. 

§  329.  We  have  already  seen'^  that  an  omission  is  not  the  basis 
of  penal  action  unless  it  constitutes  a  defect  in  the  dis- 
in°di8-^°  charge  of  a  responsibility  specially  imposed.  And  the 
?a*^^^*  converse  is  true,  that  when  a  lawful  duty  is  imposed  upon 
duty  in-  a  party,  then  an  omission  on  his  part  in  the  discharge  of 
such  duty,  when  acting  injuriously  on  the  party  to  whom 
the  duty  is  owed,  is  an  indictable  offence.* 

§  330.  As,  in  conformity  with  the  definition  just  stated,  the  re- 
Omission  sponsibility  must  be  one  specially  imposed  on  the  defend- 
form  acts     ant,  the  omission  to  perform  acts  of  mercy,  even  though 

1  See   supra,    J  316;    infra,    {  450.  1685;  2  Bol.  Ab.  559;  1  Hawk.  c.  60, 

As  to  Illinois  statute  to  this  effect,  see  {  23.    And  it  is  not  disputed  that  any 

Beasley  v.  People,  89  111.  571, 1878.  person  who,  in  doing  or  attempting 

'  See  in/ra,  2  395.  to  do  an  act  which  is  unlawful  and 

'  State  V,  Center,  35  Vt.  378, 1862.  criminal,  kills  another,  though   not 

See  supra,  {J  815-16.  intending  his  death,  is  guilty  of  crim- 

*  Commonwealth  v.  Mink,  123  Mass.  inal  homicide,  and,  at  the  least,  of 

422,  1877.  manslaughter."    See  infra,  i  453. 

" Suicide,"  said  Gray,  C.  J.,  "being  *  Supra,  i  130. 
imlawful  and  criminal  as  malum  in  se,  ^  See  this  discussed  in  Whart.  on 
any  attempt  to  commit  it  is  likewise  Hom.  I  73,  in  notes.  For  negligence 
unlawful  and  criminal.  Every  one  generally,see«t^pra,  {{125,  130.  Corn- 
has  the  same  right  and  duty  to  inter-  pareU.S.r.Knowle8,4Sawy.517,1877; 
pose  and  save  a  life  from  being  so  un-  Chrystal  v.  Com.,  9  Bush,  669,  1872 ; 
lawfully  and  criminally  taken,  that  Robins  v.  State,  9  Tex.  App.  666,  671, 
he  would  have  to  defeat  an  attempt  1880,  and  cases  in  following  sections, 
unlawfully  to  take  the  life  of  a  third  An  omission  to  discharge  a  duty  as 
person.  Fairfax,  J.,  in  22  £.  4,  45,  to  drainage  may  be  indictable.  B.  v. 
pi.  10 ;  Marler  v,  Ayliff,  Cro.  Jac.  134,  Wharton,  12  Mod.  510. 
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death  to  another  result  from  such  omission,  is  not  within  o^™«roy 

'  not  in- 

the  rule.^  One  man^  for  instanoe^  may  see  another  starv-  dictabie. 
ing,  and  may  be  able,  without  the  least  inoonvenience  to  himself, 
to  bring  food  to  the  sufferer,  and  thus  save  the  latter's  life ;  but 
the  omission  to  do  this  is  not  indictable,  unless  there  be  a  special 
responsibility  to  this  effect  imposed  on  the  defendant.  Thus  it  has 
even  been  ruled  that  where  the  defendant  permits  an  idiot  brother, 
residing  in  his  house,  to  die  from  want  of  food,  the  defendant,  on 
this  evidence  alone,  is  not  penally  responsible,  he  not  having  under- 
taken the  special  support  of  the  deceased ;'  and  the  same  reasoning 
has  been  applied  to  a  mother  who  neglects  to  supply  the  wants  of  a 
lunatic  ill^timate  child."*  But  the  law  would  be  otherwise  if  it 
should  appear  that  the  defendant,  no  matter  what  was  his  relation 
to  the  deceased,  had  so  secluded  the  deceased  that  he  could  be  re- 
lieved by  no  one  else.* 

Sir  J.  F.  Stephen  states  the  rule  as  follows :  "  Every  person  un- 
der a  l^al  duty,  whether  by  contract  or  by  law,  or  by  the  act  of 
taking  charge,  wrongfully  or  otherwise,  of  another  person,  to  pro- 
vide the  necessaries  of  life  for  such  other  person,  is  criminally  re- 
sponsible if  death  is  caused  by  the  neglect  of  that  duty,  and  if  the 
person  to  whom  the  duty  is  owing,  is,  from  age,  health,  insanity,  or 
any  other  cause,  unable  to  withdraw  himself  from  the  control  of  the 
person  from  whom  it  is  due ;  but  not  otherwise.^ 
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^  Supra,    i  132.    See  Connaughty  bled  state  of  body  and  mind  as  to  be 

V.  State,  1  Wis.  169, 1853 ;  Burrell  v.  helpless  and  unable  to  take  care  of 

State,  18  Tex.  713,  1857.  herself,  or  was  under  the  dominion 

*  B.  V.  Smith,  2  C.  &  P.  449, 1826.  and  restraint  of  A.,  and  unable  to 
It  is  otherwise  if  the  control  be  ex-  withdraw  herself  from  A.'s  control ; 
elusive.  R.  V.  Porter,  L.  &  C.  394,  otherwise,  not.  R.  v.  Smith,  L.  &  C. 
1864;  9  Cox  C.  C.  449.    Supra,  H  152-  607,  1865. 

169.     See,  also.  State  v.  Preslar,   3       (2)  B.,  a  girl  of  eighteen,  comes 

Jones,  (N.  C.)  421, 1855.  from  service  to  the  house  of  her  mother, 

'  B.  V,  Pelham,  8  Q.  B.  959, 1846.  A.,  and  is  there  confined  of  a  bastard 

*  R.  V.  Smith,  L.  &  0.  607, 1865 ;  10  child.  A.  does  not  provide  a  midwife, 
Cox  C.  C.  82.  Supra,  JJ  152-169 ;  in  consequence  of  which  B.  dies.  A. 
ir^a,  ii  447,  1563.  is  not  criminally  responsible  for  this 

*  Dig.  Crim.  Law,  (5th  ed.)  art.  234.  omission.  R.  v.  Shepherd,  L.  &  C.  147, 
He  gives  the  following  illustrations :  1862. 

(1)  A.  neglects  to  provide  proper       (3)  A.  persuades  B.,  an  aged  and 

food  and  lodging  for  her  servant  B.  infirm  woman,  to  live  in  his  house, 

(who  is  of  weak  mind,  but  twenty-  and  causes  her  death  by  neglecting  to 

three  years  old) ;  B.'s  life  is  shortened  supply  her  properly  with  food  and 

by  such  neglect.    A.  is  criminally  re-  fire,  she  being  incapable  of  providing 

sponsible  if  B.  was  in  such  an  enfee-  for  herself  from  age  and  infirmity. 
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§  331.  By  the  distinction  before  us  we  are  able  to  support  the 
decisions  making  the  father  or  the  master  penally  responsible  for 
omission  to  supply  food  and  clothing  to  child  or  apprentice  ^  but 

holding  that  the  mother^  unless  she  assumes  such  exclu- 
astoiaw-  sive  charge,  is  not  so  responsible.'  Thus,  an  unmarried 
Parent*^'  woman,  eighteen  years  of  age,  who  usually  supported  her- 
chiid  ^^  "^y  ^^^  ^^^  labor,  being  about  to  be  confined,  returned 

to  the  house  of  her  stepfather  and  her  mother.  She  was 
taken  in  labor  (the  stepfather  being  absent  at  his  work),  and  in  con- 
sequence of  the  mother's  neglect  to  use  ordinary  diligence  in  pro- 
curing the  assistance  of  a  midwife,  the  daughter  died  in  her  confine- 
ment. There  was  no  proof  that  the  mother  had  any  means  of  paying 
for  the  services  of  a  midwife.  It  was  held  that  no  legal  duty  was 
cast  upon  the  mother  to  procure  a  midwife,  and  therefore  that  she 
could  not  be  convicted  of  the  manslaughter  of  her  daughter.' 

It  should  be  remembered  that  when  food  is  wilfiiUy  withheld 
from  a  helpless  person,  under  the  defendant's  special  charge,  with 
the  intention  to  kill,  the  offence  is  murder.^  And  the  same  rule  ap- 
plies where  a  child  is  unjustifiably  exposed  to  the  weather.^ 

§  332.  A  husband  is  responsible  for  his  wife's  death  caused  by 

her  want  of  necessaries ;  though  to  support  such  an  indict- 
«id"^rfe.    °i®^t  i*  should  appear  that  the  wife  was  in  such  a  helpless 

state  as  to  be  unable  to  appeal  elsewhere  for  aid,  and  that 
the  death  was  the  natural  and  likely  consequence  of  the  husband's 
withdrawal  of  aid.^  And  so  a  husband  is  indictable  for  homicide, 
who  sees  without  interference  his  wife  take  a  poison  he  knows  to  be 

A.  is  crimiBally  responsible  for  his  v,  Edwards,  8  C.  &  P.  611 ;  B.  v,  Shep- 

neglect.     R  v,  Marriott,  8  0.  &  P.  herd,  9  Cox  C.  C.  123,  1862;  L.  &  C. 

425,   1838.    See  B.  v.  Wagstaffe,   10  147.    Infra,  H  359  et  seq. 

Cox  C.  C.  530,  1868;  R.  v,  Downes,  »  R.  v.  Shepherd,  9  Cox  C.  C.  123, 

L.  R.  1  Q.  B.  D.  25, 1877.  1862;  L.  &  C.  147.    Infra,  J  359. 

»  R.  V.  Waters,  T.  &  M.  57 ;  1  Den.  *  R.  v.  Conde,  10  Cox  C.  C.  547, 1867 ; 

C.  C.  356,  1848 ;  R.  v.  Edwards,  8  C.  R.  v.  Bubh,  4  Ibid.  455,  1850.    Infra, 

&  P.  611 ;  R.  t;.  Middleship,  5  Cox  C.  §|  359, 1563-67. 

C.  275 ;  R.  v.  Squire,  1  Russ.  on  Cr.  *  Infra,  {  1562 ;   Griffith  v.  State, 

(9th  Am.  ed.)  677, 1799;  R.  v,  Lowe,  90  Ala.  583,  1891.    As  to  neglect  of 

4  Cox  C.  C.  449;  3  C.  &  K.  123 ;  R.  child  by  mother  in  birth,  see  i^fra, 

V.  Ryland,  L.  R.  1  C.  C.  99;  10  Cox  J  445. 

C.  C.  569 ;   1  Ben.  &  H.  Lead.  Cas.  «  Infra,  2}  358,  1563 ;  B.  v.  Plum- 

49;  State  v,  Hoit,  3  Fost.  355, 1851.  mer,  1  C.  &  K.  600,  1844;   State  v. 

As  to  parents*  duty  to  child,  see  supra,  Presslar,  3    Jones   L.   (N.    C.)    421^ 

J  156 ;  infra,  ??  359,  447,  1563-67.  1855. 

«  B.  V.  Saunders,  7  C.  &  P.  277 ;  B. 
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deadly,  the  case  being  one  in  which  his  interference  would  have  pre- 
vented the  wrong.^ 

§  333.  The  keeper  of  an  asylum  or  prison,  who  undertakes  to  the 
exclusion  of  others,  to  take  care  of  a  pauper,  or  lunatic, 
or  prisoner,  is  penally  responsible  for  the  death  of  such  j^fiera^tc. 
pauper,  lunatic,  or  prisoner,  naturally  resulting  from  the 
defendant's  reckless  neglect.*  And  a  person  who  accepts  the 
guardianship  of  another  is  bound  adequately  to  discharge  such 
guardianship,'*and  is  indictable  for  death  caused  by  his  reckless 
neglect.* 

§  334.  In  cases,  however,  where  the  party  charged  is  unable  to 
supply  the  necessary  succor,  he  ceases  to  be  responsible.^ 
But  this  responsibility  is  not  divested,  in  countries  where  a  dSfenoe.^ 
poor-houses  exist,  by  poverty :  for  in  such  cases  the  per- 
son owing  the  duty  is  bound  to  report  the  case  to  the  public  author- 
ities for  their  relief.^  And  in  an  indictment  against  a  parent  for 
neglecting  to  provide  sufficient  food  and  clothing  for  a  child  of 
tender  years,  for  whom  he  is  bound  by  law  to  provide,  it  is  not 
necessary  to  aver  that  the  parent  was,  at  the  time  of  the  alleged 
offence,  of  sufficient  ability  to  perform  the  duty  so  imposed  upon 
him.^ 

§  335.  A  parent  is  not  indictable  for  the  death  by  starvation  of 
a  child  competent  to  assist  itself,^  unless  the  parent  in  g^.^ 
some  way  shut  the  child  off  from  obtaining  assistance;'  capacity 
nor  a  master  under  like  conditions  for  the  death   of  a  person 
servant.^^  ""«^~*^- 

*  E.  V.  Paine,  ir^fra,  i  1668.  Vann,  8  Eng.  L.  &  E   6% ;  2  Den. 
'  Infra,  H  834, 1586.  See  R.  v.  Hug-  C.  C.  326, 1861.    See  ir^ra,  H  369  et 

gins,  2  Stra.  882,  1796 ;  2  Ld.  Raym.   seg, 

1674;  R.  tJ.Treeve,  2  East  P.  C.  821,       •  R.  v.  Mabbett,  6  Cox  C.  C.  389, 

1780 ;  R.  V.  Barrett,  2  C.  &  K.  343,   1861 ;   R.  v.  Chandler,  Dears.  C.  C. 

1846 ;  R.  V.  Porter,  L.  &  C.  394 ;  9  Cox  463, 1866 ;  though  see  R.  v.  Shepherd, 

C.  C.  449,  1864 ;  R.  v.  Pelham,  8  Q.  Leigh  &  C.  147 ;  9  Cox  C.  C.  123, 1862. 

B.  969, 1846 ;  1  Whart.  &  St.  Med.  Jur.   See  ir^ra,  U  369  et  seq, 

2  242.  '  R.  V.  Ryland,  L.  R.  1  C.  C.  99 ;  10 

»  See  R.  V.  Bubb,  4  Cox  C.  C.  466,  Cox  C.  C.  669, 1867. 
1850;  R.  V,  Hook,  Ibid.  465,  1860.  »  R.  v.  Friend,  R.  &  R.  20,  1802; 

*  R.  V.  Nicholls,  13  Ibid.  76, 1874.      R.  v.  Shepherd,  9  Cox  C.  C.  123, 1862 ; 

*  R  v.  Hogan,  6  Eng.  L.  &  E.  553 ;    L.  &  C.  147. 

2  Den.  C.  C.  277 ;  5  Cox  C.  C.  266,  ■  R.  v.  Waters,  T.  &  M.  57 ;  1  Den. 

1861 ;  Saunders's  Case,  7  C.  &  P.  277,  C.  C.  366 ;  2  C.  &  K.  864, 1849.  Supra, 

1836  ;  R.  V.  Phillpot,  20  Eng.  L.  &  E.  §  156 ;  infra,  ?  469. 

691 ;  6  Cox  C.  C.   140,  1863 ;  R.  v.  '»  Anon.  5  Cox  C.  C.  279, 1861 ;  R. 
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§  336.  Where  from  a  conscientious  conviction  that  God  would 
heal  the  sick,  and  not  from  any  intention  to  avoid  the 
tious  performance  of  their  duty,  the  parents  of  a  sick  child  re- 

to  Tuty,^  fused  to  call  in  medical  assistance,  though  well  able  to  do 
defe^Doe  ^'  ^^^  ^^^  child  consequently  died,  this  was  held  at  com- 
mon law  not  culpable  homicide,^  though  otherwise  under 
statute.^  And  even  under  statute  the  death,  in  order  to  convict,  must 
be  imputable  to  the  neglect.' 

§  337.  When  we  come  to  omissions  by  those  in  charge  of  machin- 
Eneineers  ^^7'  ships,  and  railways,  the  question  arises,  Was  the  de- 
and  other  fendant  specially  charged  with  a  particular  oflBce?  Did 
liable  for  mjury  to  another  ensue  as  a  regular  and  usual  oonse- 
omiasionB.    q^^^^  from  his  omission  ?     If  so,  the  defendant  is  to  be 

held  penally  responsible.*  Hence  such  responsibility  has  been  held 
to  attach  where  an  engineer  leaves  a  steam-engine  in  charge  of  an 
incompetent  person  ;*  where  the  officers  of  a  vessel  omit  to  keep  a 
proper  lookout  ;•  where  a  pilot  omits  to  make  himself  properly  un- 
derstood by  a  foreign  helmsman  f  where  the  officer  in  charge  omits 
to  ventilate  a  mine;®  where  a  railway  tender  omits  to  give  the 
proper  signal  f  where  an  iron  founder,  employed  to  supply  a  can- 
non for  a  public  celebration,  instead  of  recasting  a  piece  that  had 
burst,  fills  up  the  crevice  with  lead ;'°  where  a  mechanic,  employed 
for  the  purpose  in  a  colliery,  omits  to  plank  up  a  shaft ;"  where  a 

V.  Smith,  8  C.  &  P.  163,  1837 ;  E.  v.  4  Cox  C.  C.  449, 1860 ;  but  merely  to 

Smith,  L.  &  C.  607 ;  10  Cox  C.  C.  82,  leave  a  machine  at  rest  does  not  per  se 

1866 ;  infra,  2  360 ;  though  see  R.  v,  confer  responsibility.    Hilton's  Case, 

Ridley,  2  Camp.  660.  2  Lewin,  214.  But  see  u|/ra,  i  370,  for 

^  R.  V,  Wagstaffe,  10  Cox  C.  C.  630,  criticism. 

1868 ;  R.  V,  Hines,  cited  Whart.  on  •  R.  v.  Lowe,  4  Cox  C.  C.  449, 1850; 

Hom.  i  131,  1874.    See  supra,  i  156.  3  C.  &  K.  123 ;  R.  v,  Spence,  1  Cox 

And  see  Albrecht  v.  State,  6  Wis.  74,  C.  C.  362, 1846.  modifying  R.  v.  Allen, 

1857 ;  infra,  JJ  1663  et  seq.  7  C.  &  P.  153, 1835 ;  and  R.  v.  Green, 

»  R.  v.  Downes,  L.  R.  1  Q.  B.  D.  26 ;  Ibid.  166, 1886. 

13  Cox  C.  C.  Ill,  1875.  ^  R.  v.  Spence,  1  Cox  C.  C.  362, 

»  R.  V.  Morby,  L.  R.  8  Q.  B.  D.  671 ;  1846. 

15  Cox  C.  C.  35,  1882 ;  45  L.  T.  (N.  S.)  •  R.  v.  Haines,  2  C.  &  K.  368,  1847. 

288.     See  report  in  Cent.  Law  Joum.  Infra,  {  360. 

for  June  2, 1882.  •  R.  v,  Pargeter,  3  Cox  C.  C.  191, 

*  Supra,  i  133 ;  R.  v,  Hughes,  D.  &  1848. 

B.  C.  C.  248, 1867;  R.  v,  Haines,  2  C.  *^  R.  v.  Carr,  8  C.  &  P.  163,  1837, 
&  K.  368, 1847 ;  R.  v.  Lowe,  4  Cox  C.  cited  »upra,  1 164.    Ir^,  J  369. 

C.  449, 1850 ;  and  see  cases  cited  infra,  "  R.  v,  Hughes,  7  Cox  C.  C.  301, 
a  343,  369, 1686.  1867. 

*  See  mpra,  ?§  162-69 ;  R.  v.  Lowe, 

362 


CHAP.  I.]  HOMICIDE.  [§  338. 

• 

switch-tender  omits  properly  to  turn  a  switch  ;'  and  where  a  conduc- 
tor of  a  street  car,  whose  duty  it  is  to  look  out  and  to  stop  the  car 
if  it  is  likely  to  do  damage,  neglects  to  keep  a  proper  lookout*  And 
the  same  liability  attaches  to  the  omission  of  the  captain  of  a  vessel 
to  stop  or  lower  boats  so  as  to  save  the  life  of  a  seaman  falling  from 
a  ship.'  But,  as  has  been  seen,  the  duty  of  the  defevulant  which  he 
thus  fails  to  discharge  must  be  one  to  which  he  is  specijioally  subject} 
A  stranger  who  sees  that  unless  a  railway  switch  is  turned  or  the 
car  stopped  an  accident  may  ensue,  is  not  indictable  for  not  turning 
the  switch  or  stopping  the  car.* 

§  338.  The  test  as  to  giving  warning  of  danger  is,  is  such  notice 
part  of  an  express  duty  with  which  the  defendant  is  specifi-  bo  of  per- 
cally  charged  ?     If  so,  he  is  responsible  for  injury  which  "^^'^^q 
is  the  regular  and  natural  result  of  his  omission:  but  if  give  notice 
not  so  bound,  he  is  not  so  responsible.*    A  man,  for  in-  °     "*^^' 
stance,  working  with  snow  or  shingles  on  a  roof,  may  throw  such 
snow  or  shingles  on  a  street,  if  he  give  proper  notice  to  the  passers- 
by,  and  he  is  indictable  for  injury  accruing  from  failure  to  give 
notice.^    The  reason  is  that,  from  the  very  nature  of  the  work  in 
which  he  is  engaged,  such  warning  can  only  be  accurately  given  by 
himself.     A  stranger,  on  the  other  hand,  who  sees  the  snow  or 
timber  about  to  fall,  is  not  so  indictable,  because  on  him  rests  no 
special  responsibility.     By  the  same  process  may  we  solve  other 
questions  which    not  unfrequently  arise.     A    railway  subaltern 

^  State  V.  O'Brien,  8  Vroom,  169,  give  A.  notice  where  an  air  heading  is 

1865.    See  B.  v,  Pardenton,  6  Cox  C.  required.    But  A.  has  means,  apart 

C.  247, 1853.    Infra,  §  369.  from  B.'s  report,  of  knowing  whether 

'  Com.  V,  Metrop.  E.  B. ,  107  Mass.  such  air  headings  are  required  or  not 

236, 1871.    See,  also,  as  to  negligence  A.  omits  to  put  up  an  air  heading, 

of  railroad  subalterns,  B.  v.  Ledger,  2  B.  omits  to  give  A.  notice  that  one  is 

F.  &  F.  857,  1862;  B.  v.  Trainer,  4  wanted.    An  explosion  follows,  and 

F.  &  F.  105,  1864;  B.  v.  Smith,  11  C.  is  killed.    Both  A.  and  B.  have 

Cox  C.  C.  210,  1869 ;  E.  v,  Birchall,  killed  C.    B.  v.  Haines,  2  C.  &  K. 

4  F.  &  F.  1087,  1866 ;  B.  v.  Gray,  4  368,  1847,  as  cited  Steph.  Dig.  (5th 

F.  &  F.  1098,  1865.  ed.)  art.  241. 

•  U.  S.  V,  Knowles,  4  Sawy.  517,  "^  Archbold's  C.  P.  (9th  ed.)  9 ;  3 
1864.  Inst.  70 ;  Fost.  263.    So,  also,  the  case 

*  B.  V.  Gray,  4  F.  &  F.  1098,  1865 ;  in  Pauli  Bee.  Sent.  v.  23,  |  12.  "  8i 
B.  t?.  Barrett,  2  C.  &  K.  343, 1846.  putator  ex  arbore,  cum  ramum  deficeret, 

*  See  Whart.  on  Hom.  J  80.  non  proclamaverU,  ut  vitaretur,  atque 

•  B.  V.  Smith,  11  Cox  C.  C.  210,  ita  praeteriena  ejuadem  ictu  homo  peri- 
1869.  It  is  the  duty  of  A.  to  put  up  erit,  etd  in  legem  non  incwrrit,  in  m^tod- 
air  headings  in  a  colliery  where  they  lum  damnaiur** 

are  required.    It  is  the  duty  of  B.  to 
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• 

neglects  to  give  the  proper  signal^  and  a  collision  results;  and 
here,  if  the  subaltern  in  question  was  specially  charged  with  the 
duty  of  signalling,  he  is  criminally  responsible ;  otherwise  not.^  A 
light-house  keeper  permits  his  light  to  go  out  and  a  vessel  is  conse- 
quently wrecked.  Is  he  penally  responsible  ?  Certainly  so,  if  he 
is  specially  charged  with  the  office  of  light-house  keeper  at  that 
point,  and  if  this  is  the  kind  of  light  on  which  seamen  depend  for 
guidance.  But  supposing  a  number  of  persons  residing  on  the 
shore  are  in  the  habit  of  keeping  lights  in  their  windows,  the 
omission  of  one  of  these  persons  to  light  his  windows,  from  which 
serious  mischief  ensues,  would  not  be  indictable.  The  same  dis- 
tinction may  be  applied  to  parties  employed  to  give  fire-alarms.' 
In  such  cases,  also,  the  party  employed  to  give  notice  is  not  indicta- 
ble for  the  omission  when  he  had  no  knowledge  of  the  danger,  such 
want  of  knowledge  not  being  imputable  to  his  negligence.' 

§  339.  If  the  duty  is  one  merely  discretionary^  no  indictment  lies 
No  indict-  for  its  non-performance.  Hence,  trustees  having  power 
forfaiiure  ^  repair  roads  are  not  criminally  responsible  for  the 
indiscre-  death  of  a  pcrson  resulting;  from  an  omission  on  their 
duty.         part  to  repair.* 

§  340.  The  distinction  in  this  respect  between  a  condition  and  a 
-,.  cause  has  been  already  discussed.^    A  condition  is  a  prior 

must  be  a  act  without  which  a  subsequent  act  cannot  exist.  A.  sells 
nectionbe-  to  B.  an  explosivc  oil,  which  afterward,  from  omission  on 
iT!?/li^®    B.'s  part  to  take  due  care,  explodes.     The  sale  from  A.  to 

negligence  ^  ^  ^  r       r 

and  the  B.  is  a*  condition  of  the  subsequent  explosion,  but  A.  is 
not  the  cause  of  the  explosion,  if  it  be  shown  that  the  oil 
when  sold  was  in  the  condition  in  which  oils  of  the  same  class  are 
regularly  brought  to  market.  On  the  other  hand,  if  the  oil  was 
not  in  such  condition,  but  was  of  such  a  character  that  it  would  ex- 
plode unless  precautions  unusual  and  unnecessary  in  regular  busi- 
ness were  taken  by  the  purchaser,  then  A.  by  his  misconduct 
in  selling  the  oil  in  such  a  state  is  the  cause  of  the  explosion,  and 
is  penally  responsible  for  its  results.     So  the  city  of  B.  distributes 

1  R.  V.  Pargeter,  8  Cox  C.  C.  191,  6  Cox  C.  C.  172.    See  mpra,  i  164, 

1848 ;  R.  V,  Spence,  1  Ibid.  362, 1846 ;  for  Sir  J.  F.  Stephen's  summary  of 

R.  V.  Benge,  4   F.  &  F.  604,  1866.  this  case.    And  see  distinction  taken. 

Infra,  J§  348-9, 1686.  mpra,  { 130. 

'«  See  Whart.  on  Horn.  8  81.  *  See  supra,  |§  130, 163  et  seq. ;  and 

"  Com.  9.  Hartwell,  128  Mass.  416,  see,  also,  R.  v.  Pelham,  8  Q.  B.  969, 

1880.  1846. . 

*  R.  V,  Pocock,  17  Q.  B.  34, 1861  ; 
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unwholesome  water  which  it  obtains  from  C.  under  a  contract  made 
with  the  latter.  C.  is  the  condition  of  the  distribution,  but  he  is  not 
the  cause,  unless  the  water  which  he  supplied  the  city  was  unwhole- 
some at  the  time  of  the  supply.^ 

A,  husband  and  a  wife,  to  take  another  illustration,  disagree,  and 
she  Bubs6q[uently,  when  he  has  left  her,  wanders  from  the  house  and 
perishes  in  the  wo6ds.  Here  the  disagreement  may  be  the  condition 
of  the  wife's  death,  but  not  its  caiise,  if  she  leaves  the  house  of  her 
free  will  and  not  paralyzed  by  terror  produced  by  his  violence.* 

A  physician  acts  negligently  in  the  treatment  of  a  wound.  The 
person  wounding  is  responsible  for  the  death,  if  the  physician's  negli- 
gence was  such  as  is  ordinarily  incidental  to  medical  practice.^  The 
physician's  negligence  was  a  condition  of  the  death ;  the  wound  its 
cavse.^ 

Even  if  an  injury  be  given  by  A.,  which  puts  B.  in  a  position  in 
which  he  receives  a  fatal  wound,  this  is  not  homicide  in  A.,  unless 
the  wound  was  the  natural  and  probably  result  of  his  act.' 

§  341.  In  all  that  relates  to  the  management  of  the  master's  busi- 
ness the  servant  is  to  be  regarded  as  the  master's  instru- 
ment ;  and  as  the  master  is  responsible  for  the  defective  or  liable  for 
mischievous  action  of  his  machine,  so  is  he  responsible  for 
the  defective  or  mischievous  action  of  his  servant.*     When,  how- 
ever, the  servant  leaves  the  orbit  prescribed  by  his  master  and  un- 
dertakes excursions  on  his  own  account,  then  the  master's  responsi- 
bility ceases.   We  here  fall  back  on  the  principle  elsewhere  invoked, 
that  there  must  be  a  direct  causal  connection  between  the  defendant's 
malfeasance  or  nonfeasance  and  the  injury.     The  interposition  of  a 
human  will  acting  independently  of  the  defendent  and  in  an  eccen- 
tric orbit,  or  the  interposition  of  some  extraordinary  natural  phe- 
nomenon, breaks  this  causal  connection.^  Hence  where  A.,  through 

^  Stein  V,  State,  87  Ala.  128, 1864.  1422,  1608 ;  Com.  v.  Metrop.  E.  E., 

JSupra,  a  153  et  $eq.  107  Mass.  286, 1871 ;  Com.  v.  Boston 

•  State  V.  Preslar,  8  Jones,  (N.  C.)  E.  R,  126  Mass.  61,  1879,— cases 
421,  1855.  Supra,  {  884 ;  and  see  as  under  a  special  statate  making  cor- 
to  causal  relation  supra,  JJ  152-69,  porations  indictable  for  negligence  of 

'  Supra,  3  164.    McDaniel  v.  State,  servants.     Supra,  JJ  91  et  seq.     And 
76  Ala.  1,  1884 ;    Cram  v.  State,  64  see  E.  v.  Medley,  6  C.  &  P.  292, 1884 
Miss.  1,  1886.  E.  v.  Dixon,  8  Maule  &  S.  11,  1813 

^  As  to  contributory  negligence,  see  Tuberville  v.  Stampe,  1  Ld.  Eaym.  264 
supra,  §.168.  Com.  v.  Nichols,  10  Mete.  259, 1845 

•  Supra,  i  169.  Com.  v.  Morgan,  107  Mass.  199, 1871. 

•  See  supra,  H  135,  247 ;   ir^ra,  J§       '  Supra,  i  246. 
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§  344.]  CRIMES.  [book  n. 

his  servants^  makes  fireworks  in  his  hoiise^  contrary  to  statute,  the 
master  is  not  responsible  for  an  injury  caused  by  an  independent 
culpable  mismanagement  of  the  fireworks  by  one  of  the  servants.^ 

§  342.  To  an  indictment  for  negligence  it  is  no  defence  that  the 
No  de-  defendant's  business  was  lawful.  If  he  acts  negligently, 
fence  that  and  from  his  negligence,  as  a  natural,  usual,  and  likely 
was  result,  death   follows,  it   is  undoubtedly  manslaughter.' 

lawful.  Qxich  also  is  the  law  with  regard  to  manufacturers  and 
workmen  f  to  persons  having  charge  of  children  or  dependents,^ 
and  to  officers  of  steam  and  other  vessels.' 

§  343.  Whoever  possesses  a  dangerous  agency  must  take  such  care 
^  ..  .  of  it  as  good  business  men,  under  such  circumstances,  are 
use  of  accustomed  to  apply ;  and  if  from  his  neglecting  to  exer- 
agenci^^  CISC  such  care  death  ensue  to  another,  he  is  liable  for  man- 
mdiotabie.  gjaughter.*  Illustrations  of  this  principle  will  be  given  in 
the  following  sections. 

§  344.  Wantonly,  though  without  malice,  and  without  consider- 
ing the  probable  consequences,  to  discharge  firearms,  the 
uroVf^re-  sbot  from  which  will  pass  a  place  where  persons  are  likely 
wSS)!™'  ^  ^  '^®  negligence,  whose  results  are  imputable  to  the  per- 
son oflFending.^  A  foHion  is  it  manslaughter  in  the  com- 
mon  law  if  one  negligently  discharge  a  gun  in,  or  toward  a  public 

>  Bemiett'B  Caae,  Bell  C.  C.  1, 1868.  1880;   Collier    v.   State,    39  Ga.  81, 

"  Supra,  ii  152-169.  1869 ;  Bizzell  v.  Booker,  16  Ark.  308, 

»  Ir^ra,  i  369.    See  E.  v.  Bennett,  1866 ;    State  v.  Emery,  68    Mo.  77, 

Bell  C.  C.  1 ;  8  Cox  C.  C.  74, 1858.  1878.    See  supra,  H  161, 166 ;  Pool  v. 

*  Ir^fra,  H  361, 1563  et  seq.  State,  87  Ga.  626,  1891.    See  Smith 

*  I^fra,  l\  362  et  seq.  v.  Com.,  93  Ky.  318,  1892,  as  to  in- 
^  See  supra,  {J  133,  164,  161,  166;  volimtary    manslaughter.      Com.    v, 

ir^ra,  {  369 ;  and  see  E.  v,  Carr,  8  C.  Matthews,    89    Ky.    287,    1889.      In 

&  P.  163.  1837 ;  R.  v.  Hutchinson,  9  State  v,  Hardie,  47  Iowa,  647, 1877,  a 

Cox  C.  C.  666, 1864 ;  E.  v,  Weston,  14  revolver  was  fired  playfully  for  the 

Ibid.  346,  1879 ;  U.  S.  v.  Warner,  4  object  of  frightening  a  lady.    The  re- 

McL.  463,  1860 ;  U.  S.  v.  Freeman,  volver  was  loaded,  and  she  was  killed. 

4  Mason,  606, 1827 ;  State  v,  O'Brien,  This  was   held    manslaughter.     See 

3  Vroom,  169, 1867 ;  State  v.  Hoover,  Johnson  v.  State,    94  Ala.  36,  1891. 

4  Dev.  &  Bat.  366, 1839 ;  Henderson  For  other  illustrations  of  practical 
V.  State,  98  Ala.  36,  1893.  As  to  the  jokes,  see  State  v.  Boane,  2  Dev.  68, 
use  of  spring-guns  and  man- trap,  see  1830 ;  Collier  v.  State,  39  Ga.  31, 
ir^a,  2  607.  1869.    Infra,  J  373  a.    And  see  Er- 

^  Burton's  Case,  1  Stra  481, 1734 ;  rington's  Case,  2  Lew.  217, 1836 ;  E. 

People  V,  Fuller,  2  Parker  C.  E.  16,  v,  Conner,  7  C.  &  P.  438, 1886 ;  Adams 

1866;  Sparks  v.  Com.,  3  Bush,  111,  v.  State,  65  Ind.  666, 1879;  Eobertson 

1868 ;   State  v.  Eoane,    2    Dev.    68,  v.  State,  2  Lea,  239,  1879. 
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CHAP.  I.]                                          HOMICIDE.  [§  344. 

place  or  street,  and  kill  one  whom  he  does  not  see.*  Where  the 
shooting  is  malicious  the  offence  is  murder.*  Of  course  if  the  dis- 
charge was  in  performance  of  any  legal  duty  the  law  is  otherwise.' 

^  Supra,  I  161 ;  B.  v,  Campbell,  11  he  seems  to  think  that  it  amounted 
Cox  C.  C.  323,  1869 ;  B.  v.  Jones,  12  to  manslaughter,  for  want  of  due  dili- 
Ibid.  628,  1874;  People  v.  Fuller,  2  gence  and  care  in  the  servant  in 
Parker  C.  B.  (N.  Y.)  16, 1855 ;  Sparks  shooting  upon  such  a  token  as  might 
v.  Com.,  8  Bush,  111,  1867;  State  v,  befall  a  man  as  well  as  a  deer;  how- 
Vance,  17  Iowa,  138, 1864.  See  B.  v,  ever,  he  says,  it  was  a  question  of 
Hutchinson,  9  Cox  C.  C.  555,  1864 ;  great  difficulty.  But  in  a  subsequent 
B.  V,  Archer,  1  F.  &  F.  351,  1858— a  part  of  his  work,  as  is  noticed  by  Mr. 
case  of  unlawful  snatching  of  a  loaded  East,  the  learned  author  relating  the 
gun,  when  it  accidentally  went  off;  same  case,  which  had  been  determined 
B.  V.  Salmon,  L.  B.  6  Q.  B.  D.  79 ;  14  by  himself  at  Peterborough,  says,  that 
Cox  C.  C.  494,  1880,  where  the  de-  he  had  ruled  it  only  to  be  misadven- 
fendant  was  firing  a  rifle  at  a  target,  ture ;  for  the  servant  was  misguided 
and  killed  a  boy  in  a  garden  393  by  his  master's  own  direction,  and 
yards  distant,  the  boy  being  out  of  was  ignorant  that  it  was  an3rthing 
sight,  and  where  the  conviction  was  else  but  the  deer.  But  it  seemed  to 
affirmed  by  the  court  of  Crown  Cases  him  that  if  the  master  had  not  given 
Beserved.  See  Comments  in  London  such  direction,  which  was  the  occa- 
Law  Times,  Dec.  11,  1880,  p.  95;  sion  of  the  mistake,  it  would  have 
Whart  on  Neg.  32  92,  836,  853.  See  been  manslaughter;  because  of  the 
Haack  v.  Fearing,  5  Bob.  (N.  Y.)  528,  want  of  due  caution  in  the  servant  to 
1868.  shoot  before  he  discovered  his  mark. 

*  See  mpra^l  319;  Golliher  v.  Com.,  So  in  the  case  above  cited,  where  a 

2  Duv.  (Ky.)  163,  1865.    In    B.  v,  gentleman  on  alighting  from  a  chaise 

Noon,  6  Cox  C.  C.  137, 1854,  the  de-  fired  his  pistols  into  the  street,  which, 

fendant  fired  a  pistol  at  C.  on  horse-  by  accident^  killed  a  woman,  it  was 

back  and  killed  D.    This  was  held  ruled  manslaughter;  for  the  act  was 

murder,  though  it  was  said  that  if  the  likely  to  breed  danger,  and  manifestly 

object   had   been  by  "appropriate"  improper.     1    Hale,    475;    Burton's 

means    (e.  ^.,  firing   in  the  air)  to  Case,  1  Stra.  481, 1734. 

frighten  C.'s  horse,  the  offence  would  Shooting  at  deer  in  another's  park, 

have  been  manslaughter.    See  infra^  without   leave,  is  an  unlawful    act, 

2  373  a.  though  done  in  sport,  and  without 

'  B.  V.  Hutchinson,  supra,  any  felonious  intent ;  and,  therefore. 

Where  deer  had  entered  a  cornfield,  if  a  bystander  be  killed  by  the  shot, 

and  were  beating  down  the  corn,  the  such  killing  would  be  manslaughter, 

owner  went  with  his  servant  to  watch  Fost.  258. 

at  night  with  a  gun,  and  charged  him  It  has,  however,  been  held  that  a 

to  fire  when  he  heard  anything  rush  person  who  unlawfiiUy  keeps  powder 

into  the  standing  corn ;  and  upon  the  in  his  house  is  not  responsible  for 

owner  rushing  into  the  com  in  another  mischief  caused  by  negligent   med- 

part  of  the  field,  the  servant  fired  dling  with  it  by  his  servants.    B.  v. 

and  killed  him.    In  the  first  passage  Bennett,  Bell  C.  C.  1 ;  8  Cox  C.  C.  74, 

wherein  Lord  Hale  mentions  this  case,  1858. 

357 


§  347.]  CBIMB8.  [book  n. 

Nor  is  it  manslaughter  when  the  person  using  the  weapon  (there 
being  no  negligence)  is  not  aware  that  it  was  loaded.^ 

§  345.  Whoever  negligently  exposes  poison  in  such  a  way  that 
Negligent  ^  *°  Ordinary  consequence  it  produces  death  is  guilty  of 
azpoBure  manslaughter  f  though,  as  has  been  already  seen,  his  penal 
in(^t-  responsibility  ceases  if  the  poison  was  taken  through  the 
*  **  negligence  of  the  deceased,  or  of  that  of  an  independent 

responsible  third  person,' 

§  346.  It  is  also  settled  that  he  who  administers  poison  negli- 
gently to  another,  causing  death,  is  guilty  of  manslaughter ;  and  it 
So  of  nee-  ^®  sufficient  to  establish  negligence  in  this  respect  that  he 
li^entad-  ought  to  have  known  the  pernicious  character  of  the  drug 
tion  of  he  administered.  Ouifadk  est  scire,  ei  detrimento  esso  debet 
^^^^'  ignaraniia  sua.*  This  principle  has  been  frequently  recog- 
nized in  our  criminal  jurisprudence.'^  Thus,  it  is  manslaughter  in 
a  nurse  to  produce  the  death  of  a  child  by  negligently  administer- 
ing it  laudanum  with  the  intention  of  quieting  it  f  and  for  an 
apothecary  negligently  to  label  "laudanum"  as  "paregoric," 
thereby  causing  death.^  To  make  a  person  liable,  however,  for  the 
consequences  of  communicating  poison,  or  other  deleterious  matter, 
he  must  either  be  cognizant  of  its  dangerous  properties,  or  be  in  a 
position  in  which  he  ought  to  be  so  cognizant.^ 
So  M  to  in-  §347.  When  an  overdose  of  intoxicating  liquors  is 
toxicating  negligently  administered,  producing  death  in  the  recipi- 
ent, the  person  administering  is  guilty  of  manslaughter.' 


^  Nelson  v.  State,  6  Baxt.  595, 1876.  maliciously  administer  poison  through 

See  Barton  v.  State,  92  G&,  449, 1893,  an  unconseious  agent, 

where  there  was  negligence.    Embry  '  See  supra,  H  152-169. 

V.  CJom.,  (Ky.)  12  S.  W.  Rep.  388,  *  See  Whart  on  Neg.  JJ  91,  440, 

1889.  441,  853,  and  supra,  H  107,  111,  128, 

«  See  supra,  U  138,  161,  166 ;    1  317 ;  infra,  ?  369. 

Hale,  431;  B.  v.. Chamberlain,  10  Cox  ^  Tessymond's  Case,  1    Lew.  169, 

0.  C.  486,  1867.    When  a  man  lays  1828. 

poison  to  kill  rats,  and  another  man  '  Ann  v.  State,   11    Ham  ph.  159, 

takes  it  and  it  kills  him,  if  the  poison  1851. 

was  laid  in  such  a  manner  and  place  '  Tessymond's  Case,  1    Lew.  169, 

as  to  be  mistaken  for  food,  it  is  man-  1828.    See  supra,  H  107,  111,  128,  817. 

slaughter ;  if  otherwise,  misadventore  ^  Infra,  i  524. 

only.    1  Hale,  431.    See   Butler  v.  '  E.  v.  Martm,  3  C.  &  P.  211, 1827; 

State,  92  Ga.  601,  1893.    See  R.  v.  R.  v.  Packard,  1  C.  &  M.  236,  1841. 

Michael,  9  C.  &  P.  856, 1840 ;  2  Mood.  See,  fully,  Whart.  on  Hom.  {  93. 
C.  C.  120,  where  it  is  held  murder  to 
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CHAP.  I.]  HOMICIDE.  [§  349. 

§  348.   Those  oonductmg  or  driving  a  locomotive  engine  are 
bound  to  show  in  their  calling  the  diligence  that  good  officers 
and  prudent  officers  in  such  departments  are  accustomed  ^^g^" 
to  exercise.     If^  from  lack  of  such  diligence^  death  ensues  liable  for 
either  to  a  passenger  in  the  train  or  a  traveller  on  the  road^  ensuine 
the  officer  guilty  of  the  n^lect  is  liable  for  manslaughter.^  ^^^  ^^  ^' 
In  carrying  out  this  principle,  where  the  switch-tender  <»"• 
of  a  railroad  was  indicted  in  New  Jersey  for  manslaughter  in  neg- 
lecting properly  to  move  a  switch  whereby  loss  of  life  ensued,  it 
was  held  not  necessary  to  prove  that  the  neglect  was  wilful  or 
reckless ;  and  that  the  question  whether  due  care  was  shown  was 
for  the  jury.* 

§  349.  When  a  collision  occurs  on  a  railroad,  and  death  is  caused, 
the  person  responsible,  by  the  English  rule,  is  the  man  -^^ere 
actually  in  charge  of  the  engine,  and  whose  n^ligence  t^er© 
caused  the  accident  at  the  time  of  the  collision  f  and  he  there  ie 
is  responsible  if  he  leave  the  engine  in  charge  of  an  in-  "'*^"**^- 
competent  person.^    But  it  has  been  ruled  in  England,  that  unless 
the  law  imposes  a  duty  on  the  owners  of  a  railroad  to  watch  a  cross- 
ing, they  are  not  responsible  for  injuries  which  might  have  been 
avoided  by  having  a  guard  at  the  crossing.    Thus  where  the  pri- 
vate servant  of  the  owner  of  a  tramway,  crossing  a  public  road,  was 
intrusted  to  watch  it,  while  he  was  absent  from  his  duty,  an  accident 
happened,  and  a  person  was  killed.     Th^  charter  did  not  require 
the  owner  to  watch  the  tramway.     It  was  held  that  there  was  no 
duty  between  the  owner  and  the  public,  and  therefore  his  servant 
was  not  guilty  of  n^ligence,  so  as  to  make  him  guilty  of  man- 
slaughter.*   But  it  is  otherwise  when  a  railway  tender  or  watch- 
man undertaking  to  act  as  such,  to  the  exclusion  of  others,  n^lects 
to  give  the  proper  signal.^ 

^  See  topic  discussed   at  large  in  quence  of  which  a  collision  and  death 

Whart.  on  Neg.  H  645,  798.    As  to  ensued.    See  N.  Y.  •Times,  Jan.  18, 

statutory  penalties    on   corporations,  1875. 

see  mpra,  {  91.  ■  R.  v.  Birchall,  4  F.  A  F.  1087, 

•  State  V,  O'Brien,  3  Vroom,  169,  1866.    When  there   is  malice,  it  is 

1865.    In  the  Hudson  County  (New  murder.    See    Golliher   v.   Com.,    2 

Jersey)  Court  of  Quarter  Sessions,  on  Duv.  (Ky.)  168, 1865. 

Tuesday,  January  12,  1875,  John  S.  *  R.  v,  Lowe,  4  Cox  C.  C.  449, 1850. 

McClelland,    a    telegraph    operator,  •  R.  v.  Smith,  11   Cox  C.  C.  210, 

was  convicted  of  negligence  in  giv-  1869. 

ing  a  wrong  signal  to  the  conductor  ^  iSupra,  H  125, 180, 188,  829. 

of  an  approaching   train,  in  conse-  On  an  indictment  in  England  against 
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§  350.]  CRIMES.  [book  n. 

§  350.  In  such  cases  a  specific  personal  duty  must  be  proved. 
B  t  must     ^^^^9  where  the  prisoner  was  the  driver  and  the  deceased 
be  Bpocifio    was  the  fireman  of  a  steam-engine  on  a  railway  and  the 
"  ^'  death  of  the  latter  was  caused  by  the  engine  coming  into 

collision  with  a  train  standing  on  the  same  line  of  rails^  owing  to  a 
neglect  on  the  part  of  the  person  in  charge  of  the  engine  to  keep  a 
sufficient  lookout,  and  there  was  evidence  that  it  was  the  duty  of 
the  prisoner  or  of  the  deceased  to  keep  a  lookout,  but  there  was  no 
evidence  as  to  which  of  the  two  was  charged  with  the  duty  at  the 
time  of  the  collision ;  it  was  held  that  as  there  was  no  specific  duty 

an  engine-driver,  and  a  fireman  of  a  was    no    case    ajB^nst   him.     B.  v, 

railway  train,  for  the  manslaughter  of  Trainer,  4  F.  &  F.  106,  1864.    See  as 

persons   killed  while  travelling  in  a  to  engineer,  Ck)m.  v,  Kuhn,  1  Crum- 

preceding  train  by  the  prisoner's  train  rine,  (Pittsburg)  13,  1863.    Ififra,  { 

running  into  it,  it  appeared  that  on  1686.     As  to  causal  relation,  see  mtpra^ 

the  day  in  question  special  instrue-  ||  162-169,  338. 
tions  had  been  issued  to  them,  which       Where  a  fatal  railway  accident  had 

in  some  respects    differed  from  the  been  caused  by  one  train  running  off 

general  rules   and    regulations,  and  the  line,  at  a  spot  where  rails  had 

altered  the  signal  for  danger,  so  as  to  been  taken  up,  without  allowing  suffi- 

make  it  mean  not  "  stop,"  but  "  pro-  cient  time  to  replace  them,  and  also 

ceed  with  caution;"   that  the  trains  without  giving   sufficient,  or,  at  all 

were  started  by  the  superior  officers  events,  effective  warning  to  the  engine- 

of  the  company  irregularly,  at  inter-  driver ;  and  it  was  the  duty  of  the 

vals  of  about  five  minutes ;  that  the  foreman  of  the  plate-layers  to  direct 

preceding  train  had  stopped  for  three  when  the  work  should  be  done,  and 

minutes,  without  any  notice  to  the  also  to  direct  effective  signals  to  be 

prisoners  except  the  signal  for  cau-  given;  it  was  held,  that  though  he 

tion ;  and  that  their  train  was  being  was  under  the  general  control  of  an 

driven  at  an  excessive  rate  of  speed ;  inspector  of  the  district,  the  inspector 

and  that  then  they  did  not  slacken  was  not  liable,  but  that  the  foreman 

immediately  on  perceiving  the  signal,  was,  even   although  there   had  also 

but  almost  immediately,  and  that  as  been  negligence  on  the  part  of  the 

soon  as  they  saw  the  preceding  train,  engine-driver  in  not  keeping  a  suffi- 

they  did  their  best  to  stop,  but  with-  cient  lookout.    B.  v,  Benge,  4  F.  &  F. 

out  effect.    It  was  held,  first,  that  the  604,    1866.     And   clearly  where   an 

special  rules,  so  far  as  not  consistent  officer  charged  with  the  duty  neglects 

with  the   general   rules,  superseded  to  give  the  proper  signs,  whereby  a 

them;  secondly,  that  if  the  prisoners  collision  occurs,  causing  death,  such 

honestly  believed  they  were  observing  officer  is  guilty  of  manslaughter.    R. 

them,  and  they  were  not   obviously  v.  Pargeter,  supra,  J§  337,  338 ;  infra, 

illegal,  they  were  not  criminally  re-  J  1686.    But  the  indictment  must  aver 

sponsible ;  and,  thirdly,  that  the  fire-  the  omission  to  give  due  signals,  to 

man  being  bound  to  obey  the  direc-  make  evidence  to  this  point  admissi- 

tions  of  the  engine-driver,  and,  so  far  ble.    Com.  v,  Fitchburg  E.  B.,  126 

as  appeared,  having  done  so,  there  Mass.  472,  1879. 
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OHAP.  I.]  HOMICIDE.  [§  352. 

proved  on  the  defendant^  he  was  entitled  to  an  acquittal.^  Nor 
where  a  statute  imposes  penal  liability  for  injury  to  passengers  is  a 
railway  corporation  indictable  for  an  injury  sustained  by  a  person 
who,  the  train  having  overshot  a  station,  has  left  the  train  when  in 
motion,  and  is  struck  by  another  train  while  making  his  way  to  the 
station.' 

§  351.  It  is  manslaughter  negligently  to  drop  articles  on  a  thor- 
oughfare by  which  a  person  passing  is  struck  and  killed. 
Of  this  a  pointed  illustration  is  given  in  a  case  tried  in  negii-* 
the  Old  Bailey,  in  1664.     The  defendant  was  employed  ^^^^7 

.  .  .  ^     'f         dropping 

upon  a  building,  thirty  feet  from  the  highway,  and  threw  articioB 
down  a  piece  of  timber,  having  first  cried  out  to  stand  eUwighter. 
clear.  The  timber  fell  upon  a  person  who  happened  to  go  out  of 
the  way  to  pass  underneath,  and  killed  him.  It  was  held  misad- 
venture only,  though  it  was  said  that  if  the  house  had  been  on  a 
constant  thoroughfare,  it  would  have  been  manslaughter,  supposing 
the  warning  given  to  have  been  imperfect.' 

On  the  other  hand,  a  merchant,  who  was  raising  a  cask  of  wine 
to  a  third  story,  over  a  crowded  street,  and  who  let  the  cask  slip 
whereby  two  women  were  killed,  was  held  guilty  of  manslaughter, 
as,  under  the  circumstances,  the  method  taken  of  raising  the  cask 
was  not  sufficiently  guarded  and  no  due  notice  was  given.^ 

§  352.  By  the  Act  of  Congress  of  July  7,  1833,  §  12,  it  was  pro- 
vided that "  every  captain,  engineer,  pilot,  or  other  person 
employed  on  board  of  any  steamboat  or  vessel  propelled  of  stean^ 
in  whole  or  part  by  steam,  by  whose  misconduct,  negli-  ^*'fo^' 
gence,  or  inattention  to  his  or  their  respective  duties  the  negii- 
life  or  lives  of  any  person  or  persons  on  board  such  vessel 
maybe  destroyed,  shall  be  deemed  guilty  of  manslaughter,  and  upon 
conviction  thereof  before  any  Circuit  Court  of  the  United  States, 
shall  be  sentenced  to  confinement  at  hard  labor  for  a  period  not 
more  than  ten  years.''     Under  this  act  it  has  been  held  that  there 
must  be  a  causal  connection  between  the  negligence  and  the  injury, 
and  that  the  former  must  appear  to  be  the  proximate  cause  of  the 
latter.*  InterUy  in  accordance  with  the  principles  already  stated,  does 

»  R.  V.  Gray,  4  F.  &  F.  1098, 1865.         *  R.  v,    Rigmaidon,    1    Lew.  180, 

'  Com.  V.  BcMston  &  Me.  R.  R.,  129  1833. 
Mass.  600,  1881.    See,  however,  as  to      *  U.  S.  v.  CoUyer,  Appendix  Whart. 
contributory     negligence,    supray  JJ  on  Horn.;  and  see,  also,  U.  S.  v,  War- 
168-4.  ner,  4  McL.    463,    1850;    U.    S.    v. 

»  R.  V.  Hull,  Kel.  (8d  ed.)  60, 1664.  Taylor,  6  Ibid.  242, 1851 ;  S.  P.,  R.  v. 
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not  enter  into  the  issue ;  it  is  enough  if  the  defendant^  being  an 
officer  charged  with  the  particular  duty,  n^lected  such  duty.*  A 
part  owner,  assuming  the  duty  of  an  officer,  is  responsible  under  the 
act;*  but  one  officer  is  not  liable  for  another's  negligence,  unless 
participating  in  or  promoting  such  n^ligence.'  OaauSy  or  inevita- 
ble accident,  is,  of  course,  a  good  defence.^  If  the  death  is  imputa- 
ble to  the  imprudence  of  the  deceased,  the  defendant  is  not  liable 
unless  such  imprudence  was  a  natural  result  of  the  defendant's  n^- 
ligence.* 

The  responsibility  of  steamboat  officers  for  collisions  is  gauged 
by  the  same  tests  as  that  of  other  persons  wielding  dangerous 
agencies.^ 

§  353.  Independently  of  the  principles  just  announced  which 
bear  with  as  equal  force  upon  land  as  upon  water  col- 
ducedby  lisions,  it  must  be  remembered  that  there  are  cases  in 
driri^  is  ^hich  the  driving  of  an  unsafe  horse,  like  the  navigating 
riaurfiter.  ^^  *^  Unsafe  ship,  makes  the  offisnding  party  guilty  of 
manslaughter  if  death  ensue.  Thus  if  a  person,  breaking 
an  unruly  horse,  ride  him  amongst  a  crowd  of  people  and  death 
ensue  from  the  viciousness  of  the  animal,  though  this  appear  to 
have  been  done  heedlessly  and  incautiously,  and  not  with  an  intent 
to  do  mischief,  the  crime  will  be  manslaughter  f  while  it  would  be 
murder  if  the  rider  intended  to  divert  himself  with  the  fright  of 
the  crowd,*  or  to  have  seriously  injured  any  one  whom  he  might 
strike.* 

Green,  7  C.  &  P.  156,  1836.    "  By  it  was  held  that  the  place  of  miscon- 

negligeDce  or  inattention  in  the  man-  duct  has  in  such  cases  jarisdiction. 

agement  of  steamboats  is  undoubt-  Supra,  {  292. 

odly  meant  the  omission  or  commis-  ■  U.  S.  v,  CoUyer,  tU  supra, 

sion  of  any  act  which  may  naturally  '  Ibid. ;  S.  P.,  B.  v,  Allen,  7  0.  & 

lead  to  the  consequences  made  crim-  P.  153, 1885 ;  R.  v.  Birchall,  4  F.  &  F. 

inal ;  and  it  is  no  matter  what  may  1087,  1866. 

be  the  degree  of  misconduct,  whether  *  U.  S.  v,  Warner,  4   McL.  463, 

it  is  slight  or  serious,  if  the  proof  sat-  1850. 

isfy  that  the  setting  fire  to  the  boat  *  Whart  on  Hom.  J  105 ;  U.  S.  v, 

was  the  necessary  or  most  probable  Warner,  4  McL.  468, 1850. 

cause  of  it."    Ingersoll,  J.,  in  U.  S.  •  R.  v.  Taylor,  9  C.  A  P.  672, 1840  ; 

V.  CoUyer,  citing  charge  in  U.  8.  v,  R.  v,  Allen,  7  Ibid.  153, 1885 ;  R.  v. 

Famham,  2  Blatch.  528, 1853.  Green,  Ibid.  156, 1835. 

^  U.  S.  V.  Warner,  4  McL.    463,  '  1  East  P.  C.  231. 

1850 ;  U.  S.  V.  Keller,  19  Fed.  Rep.  »  1  Hawk.  P.  C.  c.  13,  s.  68. 

633,1883.    See  Steamboat  New  World  »  1  Hale,  475;  Foster,  263;  Lee  v. 

V.  King,  16  How.  U.  S.  469, 1853.    In  State,  1  Ck)ld.  (Tenn. )  62, 1865.  Supra, 

U.  S.  V,  Doig,  4  Fed.  Rep.  193,  1880,  22  111,  113,  819. 
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§  354.  Certain  particular  conditions,  however,  must  be  maintained 
in  driving,  which  it  ia  well  to  keep  in  mind.    Any  degree  ^^,,^ 
of  rapidity  on  a  thoroughfare,  inconsistent  with  the  degree  which  puts 
of  check  with  which  the  horses  may  be  held,  may  make  out  of 
the  owner  responsible;  and  this  rule  applies  though   it  ^Jjjj^g 
appears  that  prior  caution  by  the  person  struck  might  i»'»biiity. 
have  kept  him  out  of  danger,  unless  such  want  of  caution  was  the 
immediate  cause  of  the  disaster.^ 

§  355.  The  care  to  be  exercised  is  that  which  careful  drivers  are 
accustomed  to  use.'    Hence,  a  driver  who  fails  to  exercise 
such  care  and  thereby  injures  another  is  penally  responsi-  that  usual 
ble.*    As  a  rule,  care  is  to  be  proportioned  to  danger.    To  ^jy^*^* 
drive  rapidly  on  an  open  country  highway,  where  the 
danger  of  collision  is  slight,  is  not  n^ligence.     On  the  other  hand, 
rapid  driving  in  a  thronged  street  invokes  a  peculiar  degree  of 
caution/ 

^  Whart.  on  Neg.  H  306,  328,  388 ;  six  to  seven  miles  an  hour,  according 

B.  V,  Walker,  1  C.  &  P.  320, 1824;  B.  to  other  witnesses ;  the  prisoner  sat  on 

V.  Mastin,  6  Ibid.  396,  1834;   B.  v.  some  sacks,  laid  on  the  bottom  of  the 

TimmiDs,  7  Ibid.  499,  1836 ;    B.  v.  cart,  and  he  was  nearnsighted.    Other 

Swindall,  2  Carr.  &  Kir.  229, 1846 ;  2  persons,  who  were  walking  along  the 

Cox  C.  C.  273.    Supra,  |{  147, 163.  same  road,  had  with  considerable  dif- 

•  Whart.  on  Neg.  J  J  31-46.    Com-  ficulty  got  out  of  the  way  of  the  pris- 

pare  B.  v.  Hoggins,  2  Stra.  882, 1754 ;  oner's  cart.    Holland,  B ,  told  the  jury 

2  Ld.  Baym.  1574 ;  1  Hale  P.  C.  486.  that  the  question  was  whether  the 

■  B.  V,  Murray,  5  Cox  C.  C.  609,  prisoner,  haying  the  care  of  the  cart, 
1852;  B.  V.  Grout,  6  0.  &  P.  629,  and  being  a  near-sighted  man,  con- 
1834 ;  Pitts  v,  Gaines,  1  Stra.  635, 1719 ;  ducted  himself  in  such  a  way  as  not 
2  Ld.  Baym.  1402 ;  Hall  v,  Pickard,  3  to  put  in  jeopardy  the  limbs  and  lives 
Camp.  184;  Barnes  v.  Hurd,  11  Mass.  of  his  majesty's  subjects.  If  they 
57,  1814.  Supra,  H  133  ei  %tq,  A  thought  he  had  conducted  himself 
foot-passenger  in  En^and  is  not  ex-  properly,  they  would  say  he  was  not 
eluded  from  the  use  of  the  carriage-  guilty ;  hut  if  they  thought  that  he 
way  though  there  be  a  foot-path,  and  acted  carelessly  and  negligently,  they 
hence  the  killing  of  him  by  a  carriage  would  pronounce  him  guilty  of  man- 
is  manslaughter  in  the  owner  if  rea-  slaughter.  B.  v.  Grout,  6  C.  &  P.  629, 
sonable  care  was  not  used.    Thus,  a  1834. 

tradesman  was  walking  on  a  road,       ^  B.  v.  Swindall,  ut  supra;  Com. 

about  two  feet  from   the  foot-path,  v.  Metrop.  B.  B.,  107  Mass.  236, 1871 ; 

after  dark,  but  there  were  lamps  at  Whart.   on  Hom.  { 111,  where   the 

certain  distances  along  the  line  of  authorities  are  given  at  large, 
road,  when  the  prisoner  drove  in  a      A.   was   driving  a  cart  with  four 

cart  drawn  by  one  horse,  at  the  rate  horses  in  the  highway  at  Whitechapel, 

of  from  eight  to  ten  miles  an  hour,  and  he  being  in  the  cart,  and  the 

according  to  some  witnesses,  and  from  horses  upon  a  trot,  they  threw  down 
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§  356.  When  two  drivers  were  negligently  racing  with  their 
respective  carts  on  a  public  road,  and  one  of  the  carts 
concerneT  kiUed  a  traveller  on  the  road,  both  drivers  were  held 
prhiciwas  responsible  for  manslaughter/  And  this  rule  holds  good 
in  respect  to  all  cases  where  an  injury  is  produced  to  an 
innocent  third  person  by  a  collision  between  two  parties  who  are 
both  negligent.* 

§  357.  He  who  lets  loose  a  dangerous  animal  is  responsible  for 
death  caused  by  such  animal,  provided  he  either  knew  of  the 

a  woman,  who  was  going  the  same  Carter  mtut  stand  at  horse^s  head, — 

way,  with  a  burden  upon  her  head,  A   carter,  if  he  does  not  have  the 

and  killed  her.    Holt,  C.  J.,  Tracy,  J.,  means  of  controlling  his  horse  when 

Baron  Bury,  and  the  Recorder,  Lovel,  standing  in  the  cart,  is  bound  to  keep 

held  this  to  be  only  misadventure,  at  his  horse's  head  or  side,  and  if  in 

But  by  Holty  0.  J.,  if  it  had  been  in  consequence  of  his  neglect  in  this  re- 

a  street  where  people  usually  pass,  it  spect  death  follows,  he  is  guilty  of 

had  been  manslaughter.    1  East  P.  manslaughter.    Upon  an  indictment 

C.  268, 1704.    But  upon  this  case  Mr.  for  manslaughter,  the  evidence  was 

East  remarked :  "  It  must  be  taken  that  the  prisoner,  being  employed  to 

for  granted,  from  this  note  of  the  case,  drive  a  cart,  sat  in  the  inside  instead 

that  the  accident  happened  in  a  high-  of  attending  at  the  horse's  head,  and 

w&j,  where  people  did  not  tutially  pass ;  while  he  was  sitting  there  the  cart 

for  otherwise  the  circumstance  of  the  went  over  a  child,  who  was  gathering 

driver's  being  in  the  cart,  and  going  up  flowers  on  the  road.    Bayley,  B., 

BO  much  faster  than  is  usual  for  car-  held  that  the  prisoner,  by  being  in 

riages  of  that  construction,  savored  the  cart  instead  of  at  the  horse's  head 

much  of  negligence  and  impropriety ;  or  by  its  side,  was  guilty  of  negli- 

for  it  was  extremely  difficult,  if  not  gence ;  and  death  having  been  caused 

impossible,  to  stop  the  course  of  the  by  such  negligence,  he  was  guilty  of 

horses  suddenly,  in  order  to  avoid  any  manslaughter.    Knight's  Case,  1  Lew. 

person  who  could  not  get  out  of  the  168, 1828.     Qf,  Bepsher  v,  Watson,  1 

way  in  time.    And,  indeed,  such  con-  Phila.  24, 1850. 

duct,  in  a  driver  of  such  heavy  car-  ^  R.  v.  Swindall,  2  C.  &  K.  230, 1846 ; 

riages    might,    under    most   circum-  2  Cox  C.  C.  141.    Supra,  i  858. 

stances,  be  thought  to  betoken  a  want  '  Colegrove  v.  N.  Y.  &  N.  H.  R.  R., 

of  due.  care,  if  any,  though  but  few,  20  N.  Y.  492, 1859 ;  aff.  s.  c.  6  Duer, 

persons  might  probably  pass  by  the  382;  Lockhardt  v.  Lichtenthaler,  46 

same    road.     The    greatest   possible  Pa.  151,  1864 ;  Barrett  v.  The  Third 

care  is  not  to  be  expected,  nor  is  it  Ave.  R.  R.  Co.,  45  N.  Y.  628, 1870 ; 

required ;  but  whoever  seeks  to  excuse  Thoroughgood  v,  Bryan,  8  C.  B.  115, 

himself  for  having  unfortunately  oc-  1849 ;  Catlin  v.  Hills,  Ibid.  123, 1849 ; 

casioned,  by  any  act  of  his  own,  the  R.  v,  Haines,  2  C.  &  K.  368,  1847. 

death  of  another,  ought  at  least  to  For  further  distinctions,  see  Whart. 

show  that  he  took  that  care  to  avoid  on  Neg.  (2d  ed.)  i  395;  Armstrong  v. 

it  which  persons  in  similar  situations  R.  R.|  L.  R.  10  Exch.  477. 
are  accustomed  to  do."  1  East  P.  C.  263. 
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animal's  dangerous  tendencies^^  or  was  in   such  a  position   that 
he  should  have  known   of   such   tendencies.^      If  the  Letting 
mischief  was  undesigned  by  the  defendant,  the  offence  is  no;J^oufl 
manslaughter ;  if  designed,  murder.*  animals. 

§  358.  The  doing  an  act,  or  the  imperfect  performance  of  a  duty 
toward  a  person  who  is  helpless,  which  naturally  and  ordi-  Killing  of 
narily  leads  to  the  death  of  such  person,  is  murder,  if  perLn'by 
death  or  grievous  bodily  harm  is  intended;  and  man-  ^fjg^an- 
slaughter,  if  the  cause  is  negligence.*  eiaughter. 

§  359.  So  far  as  concerns  the  n^lect  of  a  mother  to  properly 
attend  to  a  bastard  child  after  birth,  statutes  exist  in  _    ,    ^ 

,  Death  of 

which  the  common  law  offence  is  absorbed.     Independ-  child  bj 
entity  of  these  statutes,  it  may  be  generally  stated  that  for  S^^ect^ 
a  parent,  having  special  charge  of  an  infant  child,  to  so  ^^\^j 
culpably  neglect  it  that  death  ensues  as  a  consequence  of 
such  n^lect,  is  manslaughter  if  death  or  grievous  bodily  harm  were 
not  intended ;  and  murder  if  there  was  an  intent  to  inflict  death  or 
grievous  bodily  harm.*    To  constitute  murder  there  must  be  means 
to  relieve,  and  wilfulness  in  withholding  relief.*    If  the  parent  has 

1  R.  V.  Dant,  L   &  C.  667;  10  Cox  kite  and  killed.    The  point  of  that 

0.  C.  102, 1865.  case  I  take  to  be,  that  the  striking 

•  Supra,  I  207;  Whart.  on  Neg.  {  by  a  kite  was  an  occurrence  suffi- 
904.  ciently  likely  to   impose    upon    the 

'  See,  fully,  Whart.  on  Horn.  J  125.  mother  the  duty  of  guarding  against 

*  R.  V,  Walters,  C.  &  M.  164, 1841 ;  it.  Kites  haying  been  almost  exter- 
R.  V.  Smith,  L.  &  C.  607 ;  10  Cox  C.  minated  in  England,  their  habits  are 
C.  82,  1865.  See  supra,  i  156;  JJ,  S.  forgotten.  But  to  lay  a  child  on  the 
V.  Knowles,  4  Sawy.  517,  1864.  Sir  ground  in  Calcutta  would  be  to  ex- 
J.  F.  Stephen  (Dig.  Crim.  Law,  5th  pose  it  to  almost  certain  and  speedy 
ed.  art.  244)  thus  states  the  point  in  death  from  kites  and  other  birds  of 
Walter's  case :  A.,  recently  delivered  prey.  I  have  myself  been  struck  by 
of  a  child,  lays  it  naked  by  the  side  a  kite  which  had  just  struck  at  one  of 
of  the  road,  and  wholly  conceals  its  my  children." 

birth.    It  dies  of  cold.    This  is  mur-  *  Supra,     J{    156,    331 ;    infra,    J{ 

der  or  manslaughter,  according  as  A.  1563-8 ;  R.  t;.  Chandler,  Dears.  C.  C. 

had  or  had  not  reasonable  ground  for  453,  1855 ;  R.  v.  Mabbett,  5  Cox  C.  C. 

believing  that  the  child  would  be  pre-  339,  1851 ;  R.  v,  Bubb,  4  Ibid.  455, 

served.    On  this  he  comments  as  fol-  1850 ;  R.  v.  Conde,  10  Ibid.  547, 1867 ; 

lows :  R.  V.  Ryland,  L.  R.  1  C.  C.  99 ;  10  Cox 

"  This  case  appears  to  me  to  illus-  C.  C.  569,  1867.    See,  however,  R.  v. 

trate  the  true  doctrine  on  the  subject  Knights,  2  F.  <&  F.  46, 1860. 

better  than  the  old  and  often  quoted  *  R.  v.  Saunders,  7  C.  &  P.  277, 

case  of  the  woman  who  left  her  child  1835. 
in  a  place  where  it  was  struck  by  a 
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not  the  means  for  the  child's  nurture,  his  duty  is  to  apply  to  the 
public  authorities  for  relief;  and  failure  to  do  so  is  itself  culpable 
neglect,  wherever  there  are  public  authorities  capable  of  affording 
such  relief.^  Hence,  as  we  have  seen,  it  is  not  necessary  to  aver  in 
the  indictment  possession  of  means  by  the  parent.' 

When  a  child  grows  to  sufficient  age  to  be  capable  of  applying  for 
aid  himself,  and  is  at  full  liberty  so  to  do,  then  the  parent's  neglect 
to  supply  his  wants  is  not  the  subject  of  indictment.'  Nor  can  the 
parent's  conscientious  errors  of  judgment  in  matters  of  medical 
treatment  be  at  common  law  punished.^ 

Much  doubt  Exists  as  to  the  legal  obligation  of  a  father  to  support 
an  illegitimate  child,  though  as  to  the  fact  of  the  moral  duty  there 
can  be  no  question.'  Pufendorf  tells  us^  that  ^'  maintenance  is  due 
not  only  to  legitimate  children,  but  even  to  incestuous  issue."  But 
be  this  as  it  may,  it  is  clear  that  when  a  party  assumes  the  guar- 
dianship of  a  child,  whether  as  putative  or  step-parent,  he  becomes 
responsible  for  mismanagement  or  n^lect.^ 

A  married  woman,  however,  cannot  be  convicted  of  the  murder  of 
her  illegitimate  child,  three  years  old,  by  withholding  from  it  proper 
food,  unless  it  be  shown  that  her  husband  supplied  her  with  food  to 
give  the  child,  and  she  wilfully  withheld  it.^ 

To  place  a  helpless  infant  child  in  such  a  position  that  it  cannot 
So  as  to  ^^^®  ^®  murder  if  the  intent  be  to  kill ;  and  manslaughter  if 
master        the  desertion  be  negligent.* 

pronti^  §  360.  The  same  general  principles  are  applicable  to 

and  MP^'  prosecutions  against  masters  for  neglect  of  their  servants 
vant.         and  apprentices,  resulting  in  death. **^ 

^  Supra,  2  385;  E.  v.  Mabbett,  5  v,  Murdock,  7  Cal.  511, 1857 ;  Gillett 

Cox  C.  C.  339,  1851 ;  E.  v.  Bubb,  4  «.  Camp,  27  Mo.  541,  1858 ;  Husaey  v. 

Ibid.  455, 1850.  Eoundtree,  Busbee  Law,  (N.  C.)  110, 

"  E.  V,  Eyland,  L.  E.  1  C.  C.  99 ;  1852 ;    Lantz  v.  Frey,    14   Pa.  201, 

10  Cox  C.  C.  569.  1850 ;  Brush  v.  Blanchard,  18  111.  46, 

■  Supra,  I  335 ;  infra,  J  1585 ;  E.  v.  1857 ;  Schouler  Dom.  Eel.  878. 

Shepherd,  9  Cox  C.  C.  123, 1862 ;  L.  »  E.  v.  Saunders,  7   C.  &  P.  277, 

&  C.  147.  1835. 

*  Supra,  I  836.  •  E.  v.  Walters,  C.  &  M.  164, 1841 ; 

*  Nichole  v,  Allen,  3  C.  &  P.  36,  E.  v,  Eidley,  2  Camp.  640,  653 ;  E.  v. 
1827.  Waters,  T.  &  M.  57;  1  Den.  C.  C. 

«  Book  4,  c.  11,  s.  6.  356 ;  2  C.  &  K.  864, 1849 ;  E.  v.  PhU- 

'  Stone  V,  Carr,  3  Esp.  1 ;  Cooper  v.  pott.  Dears.  C.  C.  179 ;  6  Cox  C.  C. 

Martin,  4  Eaat,  77, 1803 ;  Williams  v.   140,  1853.    Supra,  |{  156,  331,  335, 

Hutchinson,  3  Comst.  3 1 2, 1850 ;  Sharp  358. 

v.Cropsey,  11  Barb.  224, 1852  ;Murdock  "  Self  s  Case,  1  Eaat  P.  C.  226, 
366 


CHAP.  I.]  HOMICIDE.  [§  362. 

§  361.  Whoever  assumes  the  special  charge  of  a  helpless  person 
is  indictable  for  manslaughter  if  he  cause  the  death  of  such 
person  by  withholding  the  necessaries  of  life.^    This  rule  ere^nd* 
undoubtedly  applies  to  jailers  and  alms-house  keepers^  dSns*^*^" 
and  persons  undertaking  the  voluntary  charge  of  lunatics.' 
It  has  been  correctly  extended  in  England  to  a  person  who  under- 
takes the  special  nursing  and  care  of  another  who  is  sick  or  other- 
wise helpless.' 

But  it  is  necessary  that  the  guardianship  should  be  special.^  And^ 
as  has  already  been  seen/  a  brother,  omitting  to  supply  his  idiot 
brother  with  food,  is  not,  in  default  of  proof  of  such  obligation,  in- 
dictable for  the  omission.^    It  is  otherwise  if  the  control  be  exclu-  . 
sive  and  absolute.^ 

§  362.  One  who  professes  to  be  a  physician,  and  is  called  in  as 
such,  is  bound  to  apply  to  his  patient  the  care  and  skill 
which  good  physicians  of  his  particular  school  are  accus-  uabie^f^ 
tomed  to  apply  under  similar  circumstances.®     If  he  does  ^^^^ 
not  possess  the  skill  or  apply  the  care  usual  among  good  diligence 
practitioners  of  his  school  under  the  circumstances,  and 
his  patient  dies  in  consequence  of  his  neglect,  then  he  is  chargeable 
with  manslaughter.*  , 

1776 ;  1  Leach  C.  0. 137 ;  E.  v.  Squire,  *  E.  v.  Pelham,  8  Q.  B.  969, 1846. 

1  Buss,  on  Or.  (9th  Am.  ed.)  627,  ^  Supra,  i  831 ;  infra,  H  1563  et  ieg. 

1799;  R.  V,  Ridley,  2    Camp.  660;  •  R.  v.  Smith,  2  C.  &  P.  449^1826. 

Anon.,  6  Cox  C.  C.  279, 1861 ;  Sellan  ^  R.  v.  Porter,  L.  A  C.  394;  9  Cox 

V.  Norman,  4  C.  &  P.  80, 1829 ;  R.  v.  C.  C.  449,  1864 ;  R.  v,  Edwards,  8  C. 

Smith,  8  Ibid.  168, 1838.    The  master  &  P.  611, 1838.    Supra,  H  330-1. 

is  legally  liable  for  failure  to  furnish  '  Whart.  on  Neg.  2  730.    See  aa  to 

medical    attendance.    R.    v.    Smith,  question  of  causal  relation,  supra,  { 

L.  &  C.  607, 1866;  10  Cox  C.  C.82;  167.     This   subject   is    discussed  at 

R.  V.  Davies,  1  Russ.  on  Cr.  (9th  Am.  large  in  3  Whart  &  St.  Med.  Jur.  {{ 

ed.)  679, 1831 ;  R.  v.  Crumpton,  1  C.  766  et  seg.    See  Best.  Med.  Jour.,  Dec. 

&  M.  697, 1842.    See  these  cases  de-  4, 1884,  644.    See  State  v.  Reynolds, 

tailed  in  Whart.  on  Horn.  H  137--8.  42  Eans.  320, 1889. 

Comp.  mpra,  J  836 ;  if\fra,  i  1686.  »  R.  v,  Spiller,  6  Car.  &  P.  333, 1832 

»  Supra,  i  333 ;  ir^ra,  i  1686.  R.  v.  Senior.  1  Mood.  C.  C.  346, 1882 

•  R.  V.  Porter,  L.  &  C.  394,  1864 ;  R.  v.  Williamson,  3  C.  &  P  636, 1829 
9  Cox  C.  C.  449, 1796 ;  R.  v.  Treeve,  2  Webb's  Case,  1  M.  &  R.  405,  1841 ;  R 
East  P.  C.  821 ;  R.  v.  Warren,  R.  &  v.  Long,  4  C.  &  P.  398,  1830 ;  R.  v 
R,  C.  C.  48  n.,  1820 ;  R  v.  Booth,  Whitehead,  3  C.  &  K.  202.  See  R.  v 
Ibid,  47  n.,  1796,  and  other  cases  cited  Chamberlain,  10  Cox  C.  C.  486, 1867 ; 
mpra,  {  383.  R.  v.  Spencer,  10  Ibid.  626,  1867;  R 

•  R.  V.  Marriott,  8  C.  &  P.  426,  v.  Markuss,  4  F.  &  F.  366, 1864;  R.  v. 
1838.  Macleod,  12  Cox  C.  C.  634, 1874 ;  Mat- 
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The  burden  is  on  the  prosecution  to  prove  n^ligenoe.^ 
§  363.  If  the  patient^  by  refusing  to  adopt  the  remedies  of  the 
physician^  frustrates  the  latter^s  endeavors^  or  if  he  aggra- 
BDOBBibie     vates  the  case  by  his  misconduct^  he  cannot  charge  to  the 
wMdir^t    physician  the  consequences  due  distinctively  to  himself.' 
cause  of      The  question  of  assent  on  the  part  of  the  patient  is  to 
be  determined  by  all  the  circumstances  in  the  case.' 
§  364.  It  was  at  one  time  held  in  England  that  persons  not  gradu- 
ated and   licensed  as  physicians  are  to   be  held  to   a 
enoe  *So-^"    severer  accountability  than  persons  who  are  so  graduated 
tween  li-     and  licensed/    But  the  law  now  is,  that  the  want  of  a  de- 

oensedand  , 

unlicensed  gree  (unless  there  be  a  special  statute  on  the  subject)  adds 
Soner'  nothing  to  the  grade  of  tlie  offence  where  there  is  no  deceit, 
if  there  be  a  bona  fide  and  honest  attempt  by  the  defend- 
ant to  do  his  best,  and  if  he  possess  skill  and  knowledge  requisite 
for  the  position  he  claims.'  On  the  other  hand,  whoever  undertakes 
to  deal  with  a  dangerous  remedy  ought  to  acquaint  himself  with  its 
properties ;  and  if,  from  ignorance  of  what  he  ought  to  know  and 
professes  to  know,  the  death  of  the  patient  ensues,  he  is  indictable 

theson's  Case,  1  Swinton,  593 ;  State  Willcock's    L.  Med.    Prof.  Append. 

V.  Hildreth,  9  Ired.  440,  1849;  State  227. 

V.  Hardister,  38  Ark,  605,  1880 ;  8  *  R.  v.  Van  Butchell,  8  C.  A  P.  629, 
Whart.  &  St.  Med.  Jur.  J  766.  For  1829;  B.  v,  Williamson,  Ibid.  635, 
cajses  at  large,  see  Whart.  on  Horn.  1829 ;  B.  v.  Spiller,  5  Ibid.  333, 1832, 
ii  143-4.  See,  also.  Com.  v.  Qreen,  coram  Bolland,  B.,  and  Bossanquet^  J. 
80  Ky.  178,  1882.  See  Territory  v.  See,  also,  Lanphier  v.  Phipos,  8  Ibid. 
Yee  Dan,  (N.  M.)  37  Pac.  Rep.  1101,  475, 1838,  where  Tindal,  C.  J.,  said : 
1894;  Stater.  Gile,  8  Wash.  12, 1894.  "Every  person  who  enters  into  a 
^  R.  V,  Bull,  2  F.  &  F.  201,  1860 ;  learned  profession  undertakes  to  bring 
R.  V.  Spencer,  10  Cox  C.  C.  525, 1867 ;  to  the  exercise  of  it  a  reasonable  de- 
State  V,  Schalz,  55  Iowa,  628, 1881,  gree  of  care  and  skill.  He  does  not 
discussed  in  3  Whart.  &  St.  Med.  Jar.  undertake,  if  he  is  an  attorney,  that 
{765.  See  Brown  v.  State,  38  Tex.  at  all  events  you  shall  gain  your  cause; 
482, 1873,  that  reasonable  doubt  must  nor  does  a  surgeon  undertake  that  he 
acquit.  will  perform  a  cure,  nor  does  he  un- 

*  Supra,  ii  157, 162-3 ;  McCandless  dertake  to  use  the  highest  possible 
V,  McWha,  22  Pa.  261, 1853;  8.  c.  25  degree  of  skill.  There  may  be  per- 
Ibid.  95.  See  the  qualifications  in  sons  who  have  higher  education  and 
Hibbard  v.  Thompson,  109  Mass.  286,  greater  advantages  than  he  has;  but 
1872 ;  Brown  v.  State,  38  Tex.  482,  he  undertakes  to  bring  a  fair,  reason- 
1873.  able»  and  competent  degree  of  skill." 

'  Supra,  J  144.  See  R.  v,  Simpson,  1  Lew.  C.  C.  172 ; 

*  4  Black.  Com.  197 ;  1  Hale,  429 ;  R.  v.  Ferguson,  Ibid.  181, 1830 ;  Com. 
Brit.  c.  5 ;  4  Inst.  251 ;  R.  t;.  Simpspn,  v,  Thompson,  6  Mass.  134, 1809. 
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for  manslaughter.^  It  is  true  that  a  more  lenient  view  has  been 
taken  by  high  authorities  in  this  country  f  it  being  held  that  it  is 
a  defence  in  such  cases  that  the  defendant's  ignorance  was  honest. 
But  this  only  holds  good  where  such  ignorance  is  excusable.  A 
layman,  for  instance,  advising  a  quack  medicine  on  the  faith  of  its 
general  reputation,  would  not  be  responsible  for  the  bad  conse- 
quences. It  would  be  otherwise  with  respect  to  ignorance  of  a 
matter  with  which  it  is  the  party's  duty  to  be  acquainted.*  A  spe- 
cialist, therefore,  who  ignorantly  applies  dangerous  remedies  which 
prove  fatal,  but  with  whose  character  he  ought  to  have  been  ac- 
quainted, is  indictable  for  manslaughter.^ 

§  365.  Hence,  whatever  may  have  been  the  views  expressed  in 
some  of  the  earlier  cases,^  a  person  practising  medicine  or 
surgery  is  bound  to  know  the  nature  of  the  remedies  he  i^J^ce 
prescribes,  and  the  treatment  he  adopts ;  and  he  is  respon-  ;^^^^^. 
sible  criminally  for  any  injuries  resulting  fix)m  his  ignor-  p>»o«  lia- 
ance  in  this  relation.*    A  fortioriy  where  he  is  pursuing  a 
plan  of  bold  imposture,  he  is  liable  for  injuries  produced  by  his  ig- 
norance, and  this  whether  he  be  with  or  without  a  degree.^ 

§  366.  Proof  of  the  use  or  administration  of  dangerous  agencies 
by  an  incompetent  person  is  evidence  from  which  culpa- 

1  t  1  •  r     •    />         J]  ft  Careless  or 

ble  n^ligence  can  be  interred."  ignorant 

§  367.  It  matters  not  whether  the  medical  man  is  deal-  '^^l^'^'^' 
ing  with  a  patient  as  a  feed  physician  or  as  a  volunteer  agent  is 
friend.     Thus  in  a  case  tried  before  Denman,  J.,  in  1874,  gence. 
the  defendant,  a  physician,  was  charged  with  negligently 
killing  his  wife  by  an  overdose  of  muriate  of  morphine.     Judge 
Denman  correctly  charged  the  jury  "that  it  made  no  dif-  qj^^^^j. 
ference  whether  a  medical  man  was  dealing  with  a  patient,  tousness 
or,  as  a  volunteer,  dealing  with  a   friend,  or  with   his  affect 
wife."     .     .     .     "If  the  drug  was  administered  without  ^^*"* 

^  See  3  Whart.  &  St.  Med.  Jur.  P.  398,  1831 ;  R.  v.  Long,  4  Ibid.  428, 

I  766.  1831 ;  R.  v.  Macleod,  12  Cox  C.  C. 

«  Rice  V,  State,  8  Mo.  661,  1841;  634, 1874;  see  Ann  t;.  State,  11  Humph. 

State  V,  Schulz,  66  Iowa,  628,  1881.  169,  1860;  Holmes  v.  State,  23  Ala. 

'  Whart.  on  Neg.  J?  416  et  seq,  17, 1852 ;  State  v,  Hardister,  38  Ark. 

*  Com.  V.  Pierce,  Sup.  Ct.  Mass.  605,  1881.     See  Com.  v.  Stratton,  114 
1884, 18  Rep.  767.  Mass.  303,  1873. 

*  Com.  V.  Thompson,  6   Mass.  134,  »  R.  v.  Crick,  1  F.  &  F.  519,  1859 ; 
1809.  R.  V.  Crook,  Ibid.  621,  1869;  R.  v. 

*  See  supra,  {J  343,  346.  Markus,  4  Ibid.  366, 1864;  R.  v.  Cham- 
»  Supra,  i  362 ;  R.  v.  Long,  4  C.  &  berlain,  10  Cox  C.  C.  486, 1867. 
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§  369.]  CRIMES.  [book  n. 

want  of  skill  and  intending  to  do  for  the  best — doing  nothing,  in  fact^ 
that  a  skilful  man  might  not  do— then  if  the  jury  merely  thought 
it  was  some  error  of  judgment  which  anybody  might  have  com- 
mitted, the  prisoner  should  be  acquitted.''^ 

§  368.  An  apothecary's  apprentice  who  is  guilty  of  n^ligence  in 
delivering  medicine,  when  death  ensues  in  consequence, 
ea^dsand    18  guilty  of  manslaughter.'    But  if  the  mistake  be  made 
liSfe  on     ^^^^  sucli  circumstanoes  as  would    perplex  an  ordi- 
»md  narily  prudent  man,  there  should   be,  it  seems,  an  ao- 

""""P'-    quittd/ 

§  369.  It  has  been  already  stated  that  in  the  use  of  dangerous  in- 
struments care  must  be  applied  in  proportion  to  danger.^ 
raimng^'  This  principle  applies  both  to  manufacturers,  by  whom 

machin-  defective  material  is  used  or  defective  workmanship  ap- 
ery care  ,  ,  *      * 

most  be      plied,  and  to  workmen  who  are  guilty  of  negligence  in 
^^por-    their  application  of  such  powers  to  practical  use.' 
dangw.  The  jury  should  be  directed,  however,  to  acquit,  if  the 

care  usual  with  good  workmen  under  similar  circumstances 
was  shown.* 

Where  the  prisoner,  a  person  igno-  no  evidence  is  stated  in  Lewin.    See 

rant  and  rash,  was  charged  with  man-  1  Buss,  on  Or.  (9th  Am  ed.)  698,  694 ; 

slaughter  upon  an  indictment  which  and  see,  also,  R.  v,  Webb,  1  M.  &  B. 

alleged  that  he  undertook,  as  a  man  406, 1841 ;  2  Lew.  196 ;  B.  v.  Spilling, 

midwife,  the  care  and  charge  of  B.  E.,  2  M.  &  B.  107, 1848. 
and  to  do  everything  needful  for  her      ^  B.  v.  Macleod,  12  Cox  0.  C.  584, 

during  and  after  the  time  of  her  de-  1874.     The   question,  how   far   the 

livery,  and  that  after  B.  K.  was  deliv-  physician's  liability  is  affected  ^y  the 

ered  he  neglected  to  take  proper  care  patient's  misconduct,  or  by  concur- 

of  and  to  render  her  proper  assistance,  rent  diseases,  is  discussed  tupra,  {{ 158 

by  means  whereof  she  died ;  Tindal,  -169. 

0.  J.,  said  to  the  jury :  **  You  are  to      •  Tessymond's    Case,  1  Lew.  169, 
say  whether,  in  the  execution  of  that  1828.    Supra,  {  846.    For  an  indict- 
duty  which  the  prisoner  had  under-  ment   against  a  druggist   for    man- 
taken  to  perform,  he  is  proved  to  have  slaughter,  through  negligently  com- 
shown  such  a  gross  want  of  care,  or  pounding  a  prescription,  see  State  v, 
such  a  gross  and  culpable  want  of  Smith,  66  Mo.  92, 1877. 
skill,  as  any  person  undertaking  such       '  B.  v,  Noakes,  4  F.  &  F.  920, 1866. 
a  charge  ought  not  to  be  guilty  of;  Supra,  i  846. 
and    that  the  death  of  the   person       *  Supra,  i  887. 
named  in  the  indictment  was  caused      *  B.  v.  Carr,  8  C.  &  P.  168, 1887, 
thereby."    Ferguson's  Caae,  1  Lew.  cited  supra,  H  154,  837. 
181, 1880.    If  this  be  the  case  stated       '  Bigmaidon's    Case,  1  Lew.  180, 
in  Long's  Case,  the  prisoner  was  a  1888 ;  Fenton's  Case,  Ibid.  179, 1888. 
blacksmith,  drunk,  and  wholly  igno-       An  indictment  charged  that  there 
rant  of  the  proper  steps  to  be  taken ;  was  a  scaffolding  in  a  certain  coal 
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§  370.  For  a  person  charged  specially  with  dangerous  machinery 
to  desert  without  notice,  and  leave  an  incompetent  substi- 
tute in  his  place,  makes  him  liable  for  death  caused  by  the  d©aUi  Is 
incompetency  of  such  substitute.^    But  a  person  not  leav-  ^^^  ^T 
ing  machinery  in  the  public  path  is  not  liable  for  injuries  deeer- 
caused  by  the  interposition  of  an  independent  responsible  poBt 
agent.' 

IV.   KILLING  IN  ATHLETIC  SPORTS. 

§  371.  On  the  same  principle  that  parties  engaged  in  a  duel  are 
guilty  of  murder  if  death  ensue,  persons  engaged  in  prize-fighting 

mine,  and  that  the  prisoners,  by  throw-  it  was  a  trespass.    The  only  question 

ing  large  stones  down  the  mine,  broke  therefore  is,  whether  the  death  of  the 

the  scaffolding;  and  that  in  conse-  parly  is  to  be  fairly  and  reasonably 

quence  of  the   scaffolding  being  so  considered  as  a  consequence  of  such 

broken,  la.  corf,  in  which  the  deceased  wrongful  act ;  if  it  followed  from  such 

was    descending    the   mine,   struck  wrongful  act,  as  an  effect  from  a  cause, 

against  a  beam,  on  which  the  scaf-  the  offence  is  manslaughter;  if  it  is 

folding  had  been  supported,  and  by  altogether  unconnected  with  it,  it  is 

such  striking  the  corf  was  overturned,  accidental  death."    Fenton's  Case,  1 

and  the  deceased  precipitated   into  Lew.  179, 1833. 

the  mine  and  killed.    It  was  proved  The  deceased  was  with  others  em- 

that  scaffolding  was  usually  found  in  ployed  in  walling  the  inside  of  a  shaft, 

the  mines  in  the  neighborhood,  for  The  defendant  was  engaged  to  put  a 

the  purpose  of  supporting  the  corves,  stage  over  the  mouth  of  the  shaft,  but 

and  enabling  the  workmen  to  get  out  from  his  omission  to  perform  this  duty 

and  work  the  mines ;  that  the  stones  the  deceased  was  killed.    The  defend- 

were  of  a  size  and  weight  sufficient  to  ant  was  held  on  this  evidence  to  be 

knock  away  the  scaffolding,  and  that  rightfUly  convicted  of  manslaughter, 

if  the  beam  only  was  left,  the  proba-  R.  v,  Hughes,  D.  <&  B.  C.  C.  248 ;  7 

ble  consequence  would  be  that  the^  Cox  C.  C.  301,  1867.    See  supra,  {{ 

corf  striking  against  it  would  upset,  131  a,  337. 

and  occasion  death  or  injury.    Tin-  Homicide  from  negligent  omission 

dal,  C.  J.,  said :     "  If  death  ensues  as  to  ventilate  a  mine  is  in  like  manner 

the  consequence  of  a  wrongful  act,  an  manslaughter.    R.  v.  Haines,  2  C  & 

act  which  the  party  who  commits  it  E.  368, 1847. 

can  neither  justify  nor  excuse,  it  is  ^  R.  v.  Lowe,  3  C.  &  K.  123 ;  4  Cox 
not  accidental  death,  but  manslaugh-  C.  C.  449, 1850.  See  supra,  i  130. 
ter.  If  the  wrongful  act  was  done  '  R.  v.  Hilton,  2  Lew.  C.  C.  214, 
under  circumstances  which  show  an  1835.  This  case'can  only  be  sustained 
intent  to  kill,  or  do  any  serious  injury  on  the  ground  that  the  steam  engine 
in  the  particular  case,  or  any  general  was  not  in  the  public  path.  The 
malice,  the  offence  becomes  that  of  same  distinction  may  be  taken  as  to 
murder.  In  the  present  instance  the  elevators  in  private  houses,  the  pro- 
act  was  one  of  mere  wantonness  and  prietors  of  which  are  not  responsible 
sport,  but  still  the  act  was  wrongful ;  for  the  interference  of  meddlers. 
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with  the  same  result  are  guilty  of  manslaughter.  The  differenoe 
between  the  cases  is  simply  that  of  intent  In  the  first 
fighton  instance^  there  is  an  intent  to  take  life ;  in  the  second,  an 
foreman-  ^^^^^  merely  to  do  an  unlawful  act  not  amounting  to 
■laughter  felony.  But  if,  in  prize-fighting,  a  party  goes  out  with 
non-maii-  an  original  intent  to  do  grievous  bodily  harm  to  his  an- 
kiiUng  tagonist,  and  slays  him,  the  offence  is  murder  at  common 
?^  "*". ,      law,  or  murder  in  the  second  des^ree  under  the  American 

tagoniBt.  ,  ... 

statutes.  And  so  if  he  goes  with  the  intention  to  kUl,  no 
matter  what  may  have  been  the  motive^  the  offence  is  murder.  If, 
however,  the  guilty  intent  arises  in  hot  blood,  in  the  excitement  of 
the  struggle,  and  without  the  intervention  of  cooling-time^  the 
offence  is  but  manslaughter;  and  under  such  circumstances  all 
participants  encouraging  a  prize-fight  in  which  death  ensues  are 
also  guilty  of  manslaughter.^ 

§  372.  When  death  occurs  as  an  incidental  consequence  of  an  un- 
And  BO  lawful  sport,  it  is  manslaughter  in  all  concerned  in  pro- 
of partid-  moting  the  act  which  immediately  caused  the  death.  This 
muniaw-  principle  has  been  applied  in  England  to  all  present  en- 
fiii  sporta.  combing  not  only  boxing-matches,  but  other  sports  of  a 
similar  kind,  which  are  exhibited  for  lucre,  on  the  ground  that  they 
tend  to  encourage  idleness  by  drawing  together  a  number  of  disor- 
derly people,  and  hence  involve  a  criminal  responsibility.'  In  such 

*  R.  V.  Murphy,  6  0.  &  P.  108,  by  an  injury  received  during  a  spar- 
1883 ;  B.  V.  Young,  8  Ibid.  644, 1838 ;  ring  match  does  not  amount  to  man- 
and  see  H  232,  451,  as  to  limitations,  slaughter.  On  the  other  hand,  even 
So  far  as  the  opinion  of  Littledale,  J.,  in  an  innocent  game,  killing  conse- 
in  B.  V,  Murphy,  goes  to  affirm  that  quent  on  an  attempt  to  seriously  hurt, 
all  present  at  a  prize-fight  are  indicta-  or  on  negligence  in  use  of  excessive 
hie,  it  is  overruled  by  B.  v.  Coney,  strength,  is  manslaughter.  B.  v.  Brad- 
cited  infra,  H  372,  636 ;  mpra,  {  212.  shaw,  14  Cox  C.  C.  83.  See  infra,  J 
As  to  liability  in  such  cases,  see  ir^ra,  636  ;  supra,  {  142. 

{  636.  In  B.  V.  Orton,  39  L.  T.  (N.  S.)  293  ; 

•  Post.  260.  See  supra,  i  211  a.  In  14  Cox  C.  C.  226, 1878,  the  evidence 
B.  V,  Young,  10  Cox  C.  C.  371, 1866,  was  that  a  number  of  persons  assem- 
it  was  held  by  Bramwell,  B.,  at  the  bled  in  a  room,  entrance  money  being 
Central  Crim.  Court,  that  there  is  paid,  to  witness  a  fight  between  two 
nothing  unlawful  in  a  sparring  exhi-  persons.  The  combatants  fought  in  a 
bition  unless  the  men  fight  on  until  ring  with  gloves,  each  heing  attended 
they  are  so  weak  that  a  dangerous  by  a  second,  who  acted  in  the  same 
fall  is  likely  to  be  the  result  of  the  way  as  at  prize-fights.  The  combat- 
continuance  of  the  game.  Therefore,  ants  fought  for  about  forty  minutes 
except  in  the  latter  case,  death  caused  with  great  ferocity,  and  severely  pun- 
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cases  the  intention  of  the  parties  is  not  innocent  in  itself^  each  being 
careless  of  what  hurt  may  be  given,  provided  the  promised  reward 
or  applause  be  obtained ;  and  meetings  of  this  kind  have  also  a 
strong  tendency  in  their  nature  to  a  breach  of  the  peace.^  Nor  does 
provocation  operate  to  acquit.  Thus  in  a  case  of  old  date,  where 
the  prisoner  had  killed  his  opponent  in  a  boxing-match,  it  was  held 
that  he  was  guilty  of  manslaughter;  though  he  had  been  challenged 
to  fight  by  his  adversary  in  public  trial  of  skill  in  boxing,  and  was 
also  uiged  to  engage  by  taunts,  and  the  occasion  was  sudden.'  Hence 
the  English  custom  of  cock-throwing,  at  Shrovetide,  has  been  con- 
sidered unlawful  and  dangerous ;  and  accordingly,  where  a  person 
throwing  at  a  cock,  missed  his  aim,  and  killed  a  child  who  was  look- 
ing on,  Mr.  J.  Foster  ruled  it  to  be  manslaughter ;  and,  speaking 
of  the  custom,  he  says :  '^  It  is  a  barbarous,  unmanly  custom  fre- 
quently productive  of  great  disorders,  dangerous  to  the  bystanders, 
and  ought  to  be  discouraged.'^'  So  throwing  stones  at  another 
wantonly  in  play,  being  a  dangerous  sport,  without  the  least  ap- 
pearance of  any  good  intent,  or  doing  any  other  such  idle  action  as 
cannot  but  endanger  the  bodily  hurt  of  some  one  or  other,  and  by 
such  means  killing  a  person,  will  be  manslaughter.* 

§  373.  Persons  who  take  part  in  lawful  athletic  games,  and 
fieurly  follow  the  rules  belonging  to  such  games,  are  not 
responsible  for  deaths  accidentally  resulting  therefrom.*  ^"ja^jJi*^ 
But  in  such  cases,  if  the  weapons  used  are  of  a  dangerous  athletic 
and  unsuitable  character,  and  are  employed  with  reck- 
lessness which  leads  to  death,  the  offender,  in  case  of  death,  is  guilty 
of  manslaughter.     Thus,  in  an  early  English  case,  the  evidence 

ished  each  other.    The  police  inter-  Q.  B.  D.  634;  16  Cox  C.  C.  46, 1881; 

fered   and   arrested  the  defendants,  46  L.  T.  (N.  S.)  307;  mpra^  2  211. 

who  were  among  the  spectators.    It  See  comments  in  Law  Times,  Dec.  17, 

was  held  that  if  this  was  a  mere  ex-  1881,  p.  111. 

hibition  of  skill  in  sparring,  it  was  ^  1  East  P.  C.  c.  6,  s.  42,  p.  270. 

not  illegal ;  but  if  the  parties  met  in-  '  Ward's  Case,  1  East  P.  C.  270, 

tending  to  fight  till  one  gave  in  from  1789. 

exhaustion  or  injury  received,  it  wajs  '  Post.  261. 

a  breach  of  the  law  and  a  prize-fight,  *  1  Hawk.  P.  C.  c.  29,  s.  6.    See 

whether   the    combatants  fought   in  ir^fra^  2  636. 

gloves  or  not.    It  was  subsequently  ^  See  Pennsylvania  v.  Lewis,  Addis, 

held,  however,  that  mere  voluntary  279,  1796 ;  and  see  more  fully,  argu- 

*     presence  at  such  a  fight  does  not  make  ment  in  Whart.  on  Hom.  J 163 ;  as  to 

the  party  so  present  guilty  of  aiding  assaults,  ir^fray  J  636 ;  Fenton's  Case,  1 

and  abetting.    B.  v.  Coney,  L.  R.  8  Lew.  179, 1833.    Infra^  {  636. 
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was  that  Sir  John  Chichester  made  a  pass  at  his  servant  with  a 
sword  in  the  scabbard,  and  the  servant  parried  it  with  a  bed-staff^ 
but  in  so  doing  struck  off  the  chape  of  the  scabbard,  whereby  the 
end  of  the  sword  came  out  of  the  scabbard ;  and  the  thrust  not 
being  effectually  broken,  the  servant  was  killed  by  .the  point  of  the 
Bword.^  This  was  adjudged  manslaughter ;  and  Mr.  J.  Foster 
thinks,  in  conformity  with  Lord  Hale,  that  it  was  rightly  so  ad- 
judged, on  the  ground  that  there  was  evidently  a  want  of  common 
caution  in  making  use  of  a  deadly  weapon  in  so  violent  an  exercise, 
where  it  was  highly  probable  that  the  chape  might  be  beaten  off, 
which  would  necessarily  expose  the  servant  to  great  bodily  harm.' 
But,  notwithstanding  these  high  authorities,  it  may  now  be  ques- 
tioned whether,  in  this  case,  .the  application  of  the  principle  is  as 
correct  as  the  principle  itself.  If  the  practising  of  this  kind  in 
fencing — which  was  the  sport  in  which  Sir  John  Chichester  was 
engaged — ^is  lawful,  it  would  seem  that  the  bursting  of  the  sword 
through  the  chape  of  the  scabbard  was  a  mere  misadventure.  The 
design  of  the  scabbard  is  to  render  the  sword  harmless,  and  a  man 
who  carries  his  sword  about  his  person  assuredly  gives  the  best 
evidence  in  his  power  of  his  confidence  in  the  sufficiency  of  the 
guard.  If  it  is  lawful  to  carry  such  a  weapon,  it  assuredly  is  lawful 
to  use  it  when  properly  guarded  from  mischief.  The  whole  ques- 
tion, therefore,  turns  on  the  point  whether  the  particular  exercise 
in  which  Sir  John  Chichester  was  engaged  was  one  likely  to  dis- 
engage the  sword  from  the  scabbard. 

§  373  a.  But  where  the  death  occurs  not  as  incident  to  a  game 
whose  risks  all  the  participants  know  in  advance,  but  as  the  result 
of  a  practical  joke  which  was  a  surprise  on  the  deceased,  then, 
inpracti-  ^owgl^  there  was  no  malice,  the  defendant  is  respon- 
cai  jokes  siblc  for  mauslaufichter,  when  the  death  is  imputable  to 
biiity  at-  physical  agencies  put  in  motion  by  himself.'  In  accord- 
^  ance  with  this  view  it  has  been  held  manslaughter  to 
cause  death  by  ducking  another;^  by  building  a  fire  round  a 
drunken  man  in  order  to  frighten  him,  he  aflerward  rolling  into 
the  fire,  which  was  not  placed  so  near  as  to  endanger  him  if  he  had 
laid  still  f  by  shooting  with  a  gun,  though  for  the  mere  purpose  of 

^  1  Hale,  472.  See  article  in  22  Alb.  L.  J.  184;  and 

'  Ibid.  478 ;  FoBt  260.  see  cases  cited  supra,  {  844. 

»  R.  v.  Sullivan,  7  C.  &  P.  641, 1836 ;  *  1  East  P.  0.  286. 

State  V.  Hardie,  47  Iowa,  647, 1877.  *  R.  v.  Errington,  2  Lew.  217, 1886. 
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alarming  ;*  by  throwing  stones  into  a  coal-pit  in  sport  ;*  by  upset- 
ting a  cart  as  a  joke  f  by  administering^  as  a  joke,  excessive  quan- 
tities of  intoxicating  liquor/  But  when  a  piece  of  turf  was  thrown 
in  sport  by  one  of  a  party  digging  it  at  another,  and  death  ensued, 
an  acquittal  was  directed.'^ 

V.   CORRECTION   BY  PERSONS  IN  AUTHORITY. 

• 

§  374.  When  death   ensues   in    consequence  of  correction    by 
parents,   masters,  and  others   having  lawful  authority,  ^. 
and  such  correction  is  considered  only  reasonable,  the  by  undue 
death  will  be  treated  as  accidental.'    Where,  however,  tion,  man- 
the  correction  exceeds  the  bounds  of  due  moderation,  ■^*"«***®''' 
either  in  the  measure  of  it,  or  in  the  instrument  made  use  of  for 
the  purpose,  it  will  be  either  murder  or  manslaughter,  according  to 
the  circumstances.^     If  done  with  a  cudgel,  or  other  thing  not  likely 
to  kill,  though  improper  for  the  purpose  of  correction,  it  will  be 
manslaughter  f  if  with  a  dangerous  weapon,  likely  to  kill  or  maim, 
and  with  cruelty,  it  will  be  murder ;  due  regard  being  had  in  both 
instances  to  the  age  and  strength  of  the  party.*    So,  as  was  said 

^  State  V,  Boane,  2  Dey.  58, 1829.  commit  a  mere  trespass,  the  boy  was 

Supra,  {  944.    And  so  when  the  pis-  guilty  of  manslaughter, 

tol  was  shot  only  as  a  frolic.    Smith  ^  B.  v,  Martin,  3  0.  &  P.  211, 1827 ; 

V.  Com.,  100  Pa.  324,  1882 ;  State  v.  B.  v,  Packard,  1  0.  <&  M.  246,  1841. 

Hardie,  47  Iowa,  647,  1877.  Supra,  2  347. 

«  Fenton's  Case,  1  Lew.  179, 1833.  *  B.  v,  Conrahy,  2  Cr.  &  Dix,  86, 

Infra,  {  631 ;  supra, }  259.    See  Hill  v.  1844 ;  mpra,  J  125. 

State,  63  Ga.  578, 1879.  •  1  East  P.  C.  261.    Supra,  {  259. 

»  B.  V.  Sullivan,  7  C.  &  P.  641, 1836.  ^  B.  v.  Griflan,  11  Cox  C.  C.  402, 
In  this  case  a  carman  was  in  the  front  1869,  where  death  from  a  blow  given 
part  of  a  cart,  loading  it  with  sacks  of  by  a  father  to  a  child,  two  and  a  half 
potatoes,  and  a  boy  pulled  the  trap-  years  old,  was  held  manslaughter; 
stick  out  of  the  front  of  the  carty  but  and  see  B.  v.  Conner,  7  C.  &  P.  438, 
not  with  intent  to  do  the  man  any  1836. 
harm,  as  he  had  seen  it  done  several  *  Anon.,  1  East  P.  C.  261. 
times  before  by  others;  and  in  con-  '  Post  262;  Xel.  28,  133;  1  Hale, 
sequence  of  the  trapstick  having  been  454,  457,  473,  474 ;  Hazel's  Case,  1 
taken  out»  the  cart  tilted  up,  and  the  Leach,  368, 1785 ;  B.  v.  Conner,  7  C. 
deceased  was  thrown  out  on  his  back  &  P.  438,  1836 ;  B.  v,  Cheeseman,  7 
on  the  stones,  and  the  potatoes  were  C.  &  P.  455, 1836 ;  State  v,  Harris,  63 
shot  out  of  the  sacks,  and  fell  on  and  N.  C.  1, 1871,  a  case  of  death  by  ex- 
covered  him  over,  and  he  died  in  con-  tremely  cruel  chastisement  by  one  in 
sequence  of  the  injuries  then  received,  loco  parenHs,  For  other  cases  see 
It  was  held  that  as  the  intent  was  to  iitfra,  H  631^ 

375 


§  376]  CRIMES.  [book  II. 

in  a  case  already  eited^  if  a  seaman  is  in  a  state  of  great  debility 
and  exhaustion,  so  that  he  cannot  go  aloft  without  danger  of  death 
or  enormous  bodily  injury,  and  the  facts  are  known  to  the  master, 
who  notwithstanding  compels  the  seaman,  by  moral  or  physical 
force,  to  go  aloft,  persisting  with  brutal  malignity  in  such  course, 
and  the  seaman  falls  from  the  mast  and  is  drowned  thereby,  and 
his  death  is  occasioned  by  such  misconduct  in  the  master ;  under 
such  circumstances  it  is  murder  in  the  master.  If  there  be  no 
malice  in  the  master,  the  crime  is  reduced  to  manslaughter.^  So  if 
a  father,  without  malice,  beats  his  son  for  theft  so  severely  with  a 
rope  that  he  dies,  it  is  only  manslaughter ;  if  with  malice,  it  is 
murder  f  and  so  for  a  person  in  loco  parentis  to  cruelly  overwork 
or  maltreat  a  child,  producing  its  death.' 

A  schoolmaster  who,  on  a  boy's  return  to  school,  wrote  to  his 
parents,  proposing  to  beat  him  severely,  in  order  to  subdue  his 
alleged  obstinacy,  and  on  receiving  his  father's  reply,  assenting 
thereto,  beat  the  boy  for  two  hours  and  a  half  secretly  in  the  night, 
and  with  a  thick  stick,  until  he  died,  was  held  guilty  only  of  man- 
slaughter, no  malice  being  proved.^ 

VI.    STATUTORY   DISTINCTIONS. 

§  375.  According  to  the  older  common  law  authorities,  not  only 

was  it  murder  to  kill  another,  though  the  intent  was  merely  to 

severely  hurt,  but  it  was  considered  murder  if  homicide  were  unin- 

tentionally  committed  by  a  person  when  engaged  in  a 

lish  law      collateral  felony.     It  is  true  that  so  long  as  all  killing 

indifferent    ••jj.ij.  x'l*  •!_   i_i  "xi. 

tograda-  incidental  to  a  felonious  purpose  was  punishable  with 
*'°iit  °^  death  there  was  no  practical  call  for  a  classification  of 
such  killings.  But  when  under  humaner  auspices  it  was 
felt  that  death  should  only  be  assigned  as  a  punishment  to  homi- 
cides specifically  and  maliciously  intended,  it  was  found  necessary 
to  distinguish  between  this  class  of  murders  and  murders  in  which 
there  was  no  such  intent.  It  was  for  this  purpose  that  legislative 
action  was  invoked.     The  statute,  however,  in  which  the  distinc- 

^  U.  S.  V.  Freeman,  4  Mason  C.  C.   State  v.  Harris,  68  N.  C.  1,  1871. 
606,  1827.    See  U.  S.  v.  Knowles,  4  JSupra,  J  860. 
Sawy.  517, 1864,  cited  «ipra,  J  837.  *  R.  v.  Hopley,  2  F.  &  F.  202, 1860. 

»  Anon.,  1  East  P.  C.  261.    I^fra,  Infra,  \\  630-2.    See  Com.  v,  Randall, 
J  631.  4  Gray,  86, 1866.    And  as  to  school- 

'  R.  v,  Cheeseman,  7  C.  &  P.  466,  master's  right  to  chastise,  see  ir^ra, 
1836.    See  2  Twiss's  Lord  Eldon,  36 ;  \  682. 
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tion  first  found  formal  expression  was  not  a  law  imposed  by  the 
l^slature  of  the  people,  but  a  law  which  had  grown  into  practical 
acceptance  with  the  people,  and  had  then  been  put  into  technical 
shape  by  the  legislature.  Juries  for  generations  had  refused  to 
convict  for  murder  unless  a  specific  intent  to  take  life  had  been 
shown ;  or,  if  they  did  convict,  when  there  was  no  such  proof,  it 
was  with  a  recommendation  to  mercy,  which  withdrew  from  the 
sentence  at  least  the  incident  of  punishment  by  death.^ 

§  376.  By  the  following  analysis  the  distinctive  fea- 
tures  of  the  statutes  of  several  States  can  be  seen  at  a  analysis  of 

1  statutes. 

glance: 

^  This  process  of  evolution  is  thus  the  country.'    The  judges  do  not  say, 

stated :   "  Pennsylvania  may  be  taken  '  we  decide  that  these  statutes  are  not 

as  a  conspicuous  illustration  of  the  to  be  regarded  as  hereafter  in  force.' 

position  that,  at  least  in  the  earlier  What  they  virtually  say  is:   'These 

stages  of  a  community,  laws,  moulded  statutes  never  were  in  force  here.' 

by  the  conditions  of  a  people,  are  in-  But  why?   They  had  been  enacted  by 

spired  by  its  conscience  and  needs,  the  British  Parliament,  many  of  them 

and  not  dictated  by  a  sovereign    Penn-  before  Pennsylvania  had  been  settled ; 

sylvania  was  in  part  settled  by  English  and  a  series  of  other  statutes  were  de- 

colonists,  who,  it  has  been  repeatedly  clared  to  be  in  force  because  enacted 

declared,  brought  with  them  the  £ng-  by  the  British  Parliament;  this  being 

lish  common  law.    In  Pennsylvania,  held  to  be  the  case  with  the  statute  of 

down  to  the  Revolution,  the  British  limitations,  82  Hen.  VIIL;  the  statute 

Parliament  was  as  absolute  as  in  Eng-  of  additions,  1  Hen.  V . ;  the  statute  of 

land.     Yet  not  only  did  the  judges  of  escapes,  13  Edw.  I.;  and,  what  is  still 

the  Supreme  Court,  in  answer  to  a  re-  more  remarkable,  the  statutes  of  mort- 

quest  from  the  legislature,  announce  main.    Whart.  Com.  Am.  Law,  J  23. 

that  numerous  of  the  oldest  British  It  was  in  this  way  that  capital  punish- 

statutes  had  never  been  in  force  in  the  ment  fell  into  gradual  disuse  in  Penn- 

State,  but  they  declared,  as  a  rule,  sylvania  in  all  but  murder  cases ;  and 

that  British  statutes,  made  even  before  even  in  murder  the  distinction  of  de- 

the  settlement  of  the  province,  were  grees,  as  now  existing,  was  adopted  in 

not  in  force  in  it  unless  *  convenient  practice  before  it  was  formulated  in 

and  adapted  to  the  circumstances  of  legislation.'' 
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BnrMIEATID  INSTAVOU. 


MnrdM  *'  In  perpetrattng  or  attempting  to  per- 
petrate any  crime  pnniahable  with  death,  or  im- 
inlflonment  In  the  State  priaon  for  life,  or  for  an 
unlimited  term  of  years." 

Harder  by  "polaon,  starTlng,  tortnra,*'  or  "in 
the  perpetration  or  attempt  at  Uie  perpetration  of 
anon,  rape,  robbery,  or  barglaiy.'* 

Harder  "in  the  commiarion  of  or  in  an  attempt 
to  commit  any  crime  punishable  with  Imprison- 
ment for  life,^  or  committed  with  extreme  atro- 
city or  cruelty."* 

uurder  "  when  perpetrated  without  anT  deelga 
to  effect  death  by  a  person  engaged  in  the  com- 
mission of  any  felony."'  By  1 183  of  the  Penal 
Code  of  1882,  this  is  extended  so  as  to  include 
aJtt0Mjft  at  felonies. 


OBMBRAL  DBTINITIOH. 


Murder  with 
aforethought." 


(f 


express  malloe 


Murder  by ' '  deliberate  and  pre- 
meditated Ulling." 


Murder 
Uberately 
aforethought/* 


"committed  with  de- 
premeditated   malice 


Murder  "by  means  of  poison,  or  by  lying  In 
Jt^"  or  "  in  the  perpetration  or  attempt  to  per- 
petrate any  arson,  rape,  robbery,  or  burglary." 

Ibid. 

Ibid. 

Ibid. 

Murder  "by  means  of  poison,  or  by  lying  in 
wait,"  or  **  in  the  perpetration  or  attempt  to  per- 
petrate any  arson,  rape,  robbery,  burglary,  or 
any  other  felony." 

Murder  "by  poison, by  lying  In  wait,  imprison- 
ment, Btanring,  or  by  wilful,  deliberate,  and  pre- 
meditated killing,  or  other  cruel  treatment  or 
torture,"  or  in  "  the  commiislon  of  or  attempt  to 
commit  any  arson,  rape,  robbery,  or  burglary." 

Murder  committed  "by  means  of  poison,  or  by 
lying  in  wait,"  or  "in  the  perpetration  or  at- 
tempt to  perpetrate  any  arson,  rape,  robbery, 
burglary,  or  larceny." 


Murder  "first,  when  perpetrat- 
ed from  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of 
the  person  killed,  or  of  any  hu- 
man being.  Second,  when  per- 
Strated  by  an  act  imminently 
ngerous  to  others,  and  erlnclng 
a  deprared  mind  regardleos  of 
human  life,^  although  without 
any  premeditated  design  to  effect 
the  death,  of  any  particular  In- 
dlYldual."  "Such  killing,  un- 
leoB  it  be  murder  in  the  first  de- 
gree, or  manslaughter,  or  excus- 
able or  justifiable  homicide,  shall 
be  muider  in  the  second  oegree 
when  perpetrated  intentionally, 
but  without  deliberation  and  pre- 
meditaUon."* 

Murder  perpetrated  "by  any 
other  kind  of  wilftil,  deUberate, 
and  premeditated  killing." 

Ibid. 

Ibid. 

Ibid. 

Ibid. 


Ibid. 


Murder  perpetrated  "by  any 
(other)  kind  of  wilful,  deliberate, 
malicious,  and  premeditated  kill- 
ing." 


The  earliest  of  these  statutes  was  that  of  Pennsylvania,  and  was 
drafted  by  the  first  Mr.  William  Rawle  and  Mr.  William  Brad- 
fordy  jurists  as  distinguished  for  their  humanity  as  for  their  legal 
capacity.  As  the  Pennsylvania  statute  has  been  reproduced  in  a 
majority  of  the  States  in  the  Union,  it  forms  the  basis  of  most  of 
the  adjudications  which  have  been  given  under  this  head. 


^  This  includes  all  crimes  on  which 
such  punishment  may  be  inflicted. 
Com.  V,  Pemberton,  118  Mass.  86, 
1876. 

*  As  to  what  constitutes  "  extreme 
atrocity  or  craelty,"  see  Com.  v,  Des- 
marteau,  16  Gray,  1,  1861;  Ck)m.  v. 
Devlin,  126  Mass.  258, 1879. 
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»  See  infra,  U  880,  384. 

^  A  death  unintentionally  caused  by 
cruel  beating  is  not  within  this  clause. 
Darry  v.  People,  2  Parker  C.  R.  606, 
1855 ;  6  Seld.  120, 1855. 

*  Act  of  May  29,  1873.  As  to  this 
statute,  see  Leighton  v.  People,  88  N. 
Y.  117, 1882. 


CHAP,  I.]  HOMICIDE.  [§  877. 

§  377.  The  general   definition  of  the  Pennsylvania  and  cognate 
statutes  does  not  affect  the  common  law  distinction  be-  pennsyi- 
tween    murder   and    manslaughter;^    it   simply   divides  ^^^^^^ 
murder  into  two  classes :  murder  with  a  specific,  delib-  statutes 
erate  intent  to  take  life  being  murder  in  the  first  de-  tinction 
gree ;  murder  without  such  an  intent  to  take  life  being  n,u7de? 
murder  in  the  second  de&:ree.     The  statutes,  it  has  been  ^J^^  ™f  ^" 

,  slaughter 

held,  in  requiring  murder  in  the  first  degree  to  be  delib-  un- 
erate,  do  not  change  the  common  law  doctrine  in  that  making' 
respect  with  r^ard  to  murder ;  the  existence  of  deliber-  fJJ^Jj^^to 
ation  beinc^  necessary  to  both  degrees.*    The  distinctive  t»t«  life 

,  ,  the  pecu- 

peculiarity  attached  by  the  statutes  to  murder  in  the  liarf^tura 
first  degree,  however,  is  that  it  must  necessarily  be  ^nThefirit 
accompanied  with  a  premeditated  intention  to  take  life,  degree. 

The  ^^kiUing"  must  be  ^^premeditated."  Wherever,  then,  in 
cases  of  deliberate  homicide,  there  is  a  specific  intention  to  take  life, 
the  offence,  if  consummated,  is  murder  in  the  first  degree  f  if  there 
is  not  a  specific  intention  to  take  life,  it  is  murder  in  the  second 
degree.  Between  murder  (embracing  under  the  terms  both  degrees) 
and  manslaughter  the  distinction  remains  as  at  common  law.^ 

*  Infra,  J  388.  Drum,  68  Pa.  9, 1868 ;  Com.  v.  Dough- 
'  See  Jones  v.  State,  (Ohio,)  88  N.  erty,  1  Browne  App.  18, 1807 ;  Com.  v, 

E.  Rep.  79,  1894 ;  Marehall  v.  State,  Crause,  4  Clark,  (Phil)  600,  1846 ; 
82  Fla.  462,  1893 ;  State  t;.  Workman,  State  v.  Spencer,  1  Zab.  196,  1848 ; 
(S.  C.)  17  S.  E.  Rep.  694,1893;  Ex  State  v,  Jones,  1  Houst.  C.  C.  21, 
par^Sloane,95Ala.  22, 1892.  But  see  1863;  Slaughter  v.  Com.,  11  Leigh, 
Brassfield  v.  State,  66  Ark.  666, 1892.  618,  1841 ;  Com.  v.  King,  2  Va. 
»  People  V.  Rohl,  138  N.  Y.  616,  Caa.  78,  1817,  in  note;  Whiteford  v. 
1893 ;  People  v.  Hamilton,  187  N.  Y.  Com.,  6  Rand.  721,  1828 ;  Burgess's 
531, 1893.  Intention,  premeditation,  Case,  2  Va.  Cas.  483,  1826 ;  Com.  v, 
and  the  other  ingredients  to  be  in-  Jones,  1  Leigh,  698,  1829;  Dale  v. 
ferred  from  the  evidence.  Yates  v.  State,  10  Yerg.  561,  1887;  Mitchell 
State,  26  Fla.  484, 1890;  Fields  v.  State,  v.  State,  6  Ibid.  340,  1838;  State  v. 
81  Tex.  Cr.  42, 1892;  State  v.  Brown,  Anderson,  2  Tenn.  R.  6,  1804;  An- 
il 9  Mo.  627, 1893.  thony  v.  State,  1   Meigs,  266,  1838 

*  Resp.  V.  Bob,  4  Dallas,  146,  1795 ;  Bratton  v.  State,  10  Humph.  108 
Pennsylvania  v,  Honeyman,  Addis.  1849;  Warren  v.  State,  4  Cold.  130 
147, 1793 ;  Pennsylvania  v,  Lewis,  Ibid,  1867 ;  Petty  v.  State,  6  Baxt.  610, 1875 
279, 1796 ;  Com.  v.  Green,  1  Ashm.  289,  State  v.  Shoultz,  26  Miss.  128,  1863 
1826 ;  Com.  v.  Murray,  2  Ibid.  41,  State  v.  Curtis,  79  Mo.  5fll4,  1829 
1884;  Com.  v.  Daley,  App.  Whart.  on  State  v,  Stoeckli,  71  Ibid.  669, 1880 
Hom.;  Com.  v.  Hare,  Ibid.  1844;  Com.  Nye  v.  People,  36  Mich.  16,  1875 
V.  Gable,  7  S.  &  R.  422,  1821 ;  Kelly  Baker  v.  People,  40  Ibid.  411,  1879 
V.  Com.,  1  Grant,  484,  1868 ;  Com.  v.  People  v.  Josephs,  7  Cal.  129,  1857 
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§  378.]                                   CRIMES.  [book  n, 

§  378.  The  doubt  which   arises  from  the  term  "  wilfiil "  has 
already  been  noticed.     Can  an  unintended  act  be  said  to  be  wilful^ 

People  V.  Haun,  44  Ibid.  96,  1872;  plied,  though  the  grade  is  made  to 

People  V.  Doyell,  48  Ibid.  86,  1874 ;  depend  on  the  nature  of  the  instru- 

Milton  V.  State,  6  Nebr.  136,  1877 ;  ment  used.    Primus  v.  State,  2  Tex. 

State  V.  Raymond,  11  Nev.  98, 1876 ;  App.  869.  1877 ;    Jones  v.  State,  8 

Savage  v.  State,  18  Fla.  909,  1882;  Ibid.  160,  1877;  Tooney  v.  State,  6 

Territory  v,  Romine,  2New  Mex.  114,  Ibid.  168,  1878;  Rye  v.  State,  8  Ibid. 

1881 ;  Palmore  v.  State,  29  Ark.  248,  168,  1878 ;  Robins  v.  State,  9  Ibid. 

1869.  666,  1880;   Eanes  v.  State,  10  Ibid. 

See,  particularly,  remarks  of  King,  421, 1881 ;  ELill  v.  State,  11  Ibid.  466, 

P.  J.,  in  Com.  v.  Daley,  1844.  Whart.  1882.    But  see  supra,  {  113;    infra, 

on  Horn.  App.,  afterward  adopted  by  {  392. 

Rogers,  J.,  in  the  Supreme  Court,  in  Under  the  Texas  statute,  homicide 
Com.  V.  Sherry,  Ibid.  Appendix,  with  intent  to  do  serious  bodily  harm 
1846.  which  will  probably  end  in  death,  may 
A  criticism  on  the  conclusion  in  the  be  murder  in  the  first  degree.  Cox  v. 
text  may  be  found  in  Atkinson  v.  State,  6  Ibid.  498, 1879. 
State,  20  Tex.  622, 1860,  where,  under  In  Missouri,  which  follows  in  the 
a  similar  statute,  it  was  held  that  to  main  the  Pennsylvania  precedents, 
constitute  murder  in  the  first  degree  the  rule  g^ven  in  the  text  is  qualified 
some  degree  of  prior  deliberation  by  the  insertion,  after  ''arson,  rape, 
must  be  shown.  This  subject  has  robbery,  or  burglary,"  in  the  statute, 
been  already  discussed  in  its  general  of  the  words,  "  or  any  other  felony." 
bearings.  Supra,  H  106-122 ;  ir^fra,  The  infliction  of  great  bodily  harm 
22  380  et  seq,  on  another,  though  such  injury  does 
As  to  Alabama,  see  Fields  v.  State,  not  amount  to  mayhem,  being  re- 
62  Ala.  348,  1824;  Simpson  v.  State,  garded  a  felony  in  Missouri,  it  was  at 
69  Ibid.  1, 1829.  The  distinction  be-  first  held  that  a  murder  committed 
tween  the  Alabama  and  the  Pennsyl-  incidentally  to  the  infliction  of  such 
vania  statutes  is  given  in  Mitchell  t;.  injury  is  murder  in  the  first  degree, 
State,  60  Ibid.  26, 1879.  though  in  Pennsylvania,  from  the 
In  Delaware  the  statute,  while  pre-  lack  of  a  specific  intent  to  take  life,  it 
serving  the  common  law  distinction  would  be  murder  in  the  second  degree, 
between  murder  and  manslaughter.  Thus  in  State  t;.  Jennings,  18  Mo.  438, 
makes  murder  with  express  malice  1863,  the  court  below  charged  the  jury 
aforethought  murder  in  the  first  de-  that  if  they  "  believed  from  the  evi- 
gree,  while  murder  in  the  second  dence  that  it  was  not  the  intention  of 
degree  includes  all  other  cases  of  com-  those  concerned  in  lynching  Willard 
mon  law  murder.  This  is  held  to  to  kill  him,  but  that  they  did  intend 
exclude  from  murder  in  the  first  de-  to  do  him  great  bodily  harm,  and  that 
gree  murder  incidental  to  felonies,  in  so  doing  death  ensued,  such  killing 
State  V.  Jones,  1  Houst  C.C.  21, 1863;  is  murder  in  the  first  degree,  by  the 
State  V,  Buchanan,  Ibid.  79,  1864 ;  statute  of  this  State."  The  Supreme 
State  V.  Green,  Ibid.  217, 1867;  State  Court  on  this  point  say:  ''The  sixth 
t^.  Boice,  Ibid.  366, 1868.  instruction  is  correct  under  the  stat- 
in Texas  the  distinction  is  also  that  ute  of  this  State.  Homicide  "  {"  mur- 
of  malice  express,  and  of  malice  im-  der"  is  the  statutory  term),  "com- 
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CHAP.  I.]  HOMICIDE.  [§  378. 

and  if  so,  can  the  homicide  of  one  party  when  another  was  in- 
tended be  such?     It  has  been  seen  that  on  this   point  "Wilful" 
there  exists  some  conflict  of  authority.     Keeping  in  view  ™fiS1?^ 
the  severity  which   the  construction  of  a  penal  statute  "^ii^®**- 
requires,  and  recollecting  that  the  term  as  used  in  this  case  was 
meant  to  be  restrictive,  the  better  view  seems  to  be,  that  in  order 

mitted  in  the  attempt  to  perpetrate  hand,  what  is  meant  is  that  a  murder 
any  arson,  rape,  robbery,  burglary,  or  at  common  law,  perpetrated  incident- 
other  felony,  shall  be  deemed  murder  ally  to  another  felony,  need  not,  under 
in  the  first  degree.  The  thirty-eighth  the  statute,  be  wilful  or  premeditated 
section  makes  the  person  by  whose  or  deliberate  in  order  to  be  murder  in 
act  or  procurement  great  bodily  harm  the  first  degree,  the  question  is  open 
has  been  received  by  another  guilty  to  doubt.  See  i^fra,  2  884,  Souther  v. 
of  what  is  by  our  law  called  a  felony."  Com.,  7  Gratt  673, 1861,  The  question 
To  the  same  efifect  in  State  v,  Nueslin,  depends  on  the  statute.  "  Other  kind 
25  Mo.  Ill,  1857.  See  State  v.  Joeckel,  of  wilful,  deliberate,  and  premeditated 
44  Ibid.  234, 1869.  killing "  may  seem  to  indicate  that 

In  State  v.  Green,  66  Ibid.  631, 1877,  all  killing,  under  the  statute,  in  order 
it  was  held  that  under  the  statute  the  to  be  murder  in  the  first  degree,  must 
intent  to  inflict  great  bodily  harm  be  *'  wilful,  deliberate,  and  premedi- 
upon  the  defendant,  such  act,  if  con-  tated."  But  the  statute,  if  closely 
summated,  being  a  felony  in  Missouri,  read,  does  not  sustain  this  yiew.  The 
makes  homicide  murder  in  the  first  words  are,  "  Every  murder  which 
degree,  although  such  homicide  was  shall  be  committed  by  means  of 
not  ^*  wilful,  deliberate  or  premedi-  poison,  or  by  lying  in  wait,  or  by 
tated."  any  other  kind  of  wilful,  deliberate, 

In  State  V.  Wieners,  66  Ibid.  18, 1877;  or  premeditated  killing;  or  which 
aff.  in  State  v.  Green,  Ibid.  647,  1877,  shall  be  committed  in  the  perpetra- 
it  is  said  that  "  such  a  killing,"  t.  e.,  tion  or  attempt  to  perpetrate  any 
one  in  the  attempt  to  perpetrate  any  arson,  rape,  robbery,  burglary,  or 
felony,  '*  was  murder,  although  not  other  felony,  shall  be  murder  in  the 
specifically  intended,  for  the  law  at-  first  degree."  The  terms  "wilful," 
taches  the  intent  to  commit  the  other  etc  ,  do  not  qualify  the  enumerated 
felony  to  the  homicide."  cases  with  which  the  section  closes. 

These  rulings  have  been  reviewed  In  Shock  v.  State,  68  Mo.  862.  1878, 
in  a  series  of  thoughtful  articles  in  the  it  was  said  by  the  court :  "  We  are  of 
Central  Law  Journal  for  1878.  If  the  the  opinion  that  the  words  *  other 
Missouri  Supreme  Court,  as  the  words  felony '  used  in  the  first  section  refer 
quoted  in  State  v,  Jennings  may  indi-  to  some  collateral  felony,  and  not  to 
cate,  hold  that  a  homicide  in  perpetra-  those  acts  of  personal  violence  to  the 
tion  of  a  felony,  or  by  poisoning  or  deceased  which  are  necessary  and 
rape,  would  be  murder  under  the  constituent  elements  of  the  homicide 
statute,  when  it  would  not  be  murder  itself,  and  are,  therefore,  merged  in 
at  common  law,  this  position  cannot  it,  and  which  do  not,  when  consum- 
be  reconciled  with  the  words  of  the  mated,  constitute  an  offence  distinct 
statute,  or  the  rulings  of  other  courts,  from  homicide.  Whart.  on  Hom. 
^ra,  {I  882-84.    If,  on  the    other  6d,56et8eq." 
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§  330.]  CRIMES.  [book  II. 

to  bring  a  homicide  within  the  act,  it  must  have  been  specifically 
willed  by  the  perpetrator.  It  is  difficult  to  see  how,  if  an  unin- 
tended homicide  be  within  the  terms  of  the  act,  any  other  kind  of 
homicide  with  a  collateral  felonious  intent  can  be  excluded.' 

§  379.  That  species  of  homicide  which  is  the  result  of  justly 
^  provoked  passion  falls  at  common  law  under  the  head  of 

ate"  to  be  manslaughter,  and  of  course  is  out  of  the  question  here. 
M^uaiify-  B"*  there  are  many  cases  of  murder  at  common   law 


ing''kiii-  which  are  indeliberate.  Putting  aside  homicides  perpe- 
trated in  pursuance  of  a  collateral  felonious  intent,  which 
have  already  been  considered,  we  have  those  cases  where  the  intel- 
lect is  so  confused  by  drink  or  stimulants,  or  by  undue  and  yet  not 
homicidal  passion,  as  to  be  incapable  of  deliberation.^  These  cases 
are  all  murder  at  common  law,  but  it  is  plain  that  they  want  the 
essential  features  of  deliberation  to  make  them  murder  under  the 
statutes  before  us.  Under  these  statutes  the  deliberate  intent  must 
be  "  to  take  life."* 

§  380.  To  establish  the  predicate  of  ^^  premeditated,"  which,  under 
most  of  the  statutes,  is  an  essential  incident  of  murder 
tated^an  ^^  the  first  degree,^  it  has  been  said  that  a  positive  pre- 
inSideS  vious  intent  to  take  life  must  be  shown  ;■  but  this  opinion 
has  since  been  recalled  by  the  court  that  delivered  it,'  and 
is  opposed  to  the  weight  of  authority  elsewhere.  And  it  has  also 
been  said  that  wh'  n  the  fact  of  death  alone  is  proved,  the  presump- 
tion is  that  it  is  murder  in  the  second  degree,  it  being  incumbent  on 
the  prosecution  to  rebut  this  by  something,  however  slight,  from 
which  premeditation  can  be  inferred.^    But  be  this  as  it  may — ^and 

*  See  Felton  v.  U.  S.,  96  U,  S.  699,  1879;  State  v.  Lopez,  15  Nev.  407, 
1877.  1880. 

*  Ir^ra,  i  388.  Aa  to  meaning  of  *  Mitchell  v,  SUte,  6  Yerg.  840, 
deliberation,  see  supra,  i  117 ;  State  v.  1838. 

Sharp,  71  Mo.   218,  1880 ;   State  v,  •  Dale  v.  State,  10  Yerg.  551,  1837. 

Cooper,  Ibid.  486, 1880,  and  cases  in  Supra,  JJ    116-7,  and   see  Lewis  v. 

next  note.    Upstone  v.  People,  109  State,  96  Ala.  6, 1892. 

ni.  169,  1883.  ^  Hill  v.  Com.,  2  Gratt.  594,  1845 ; 

*  State  V,  Mitchell,  64  Ibid.  191,  State  v.  Turner,  Wright,  20,  1831; 
1876 ;  State  v.  Melton,  67  Ibid.  594,  State  v.  Curtis,  70  Mo.  594, 1879.  See 
1878;  Nye  v.  People,  35  Mich.  16,  i^ra,  { 892 ;  «*pra,J{  116-7.  Warner  v. 
1877.  As  to  New  York  statute,  see  State,  (N.  J.)  29  Atl.  Rep.  505, 1894. 
People  V.  Batting,  49  How.  Pr.  892,  Contra  where  presumption  of  malice 
1874,  and  People  v,  Cassiano,  30  Hun,  arises  from  use  of  a  deadly  weapon ; 
(N.  Y.)  388,  1888.  Wilkins   v.  State,  98  Ala.  1,  1893; 

^  See  State  v.  Curtis,  70  Mo.  594,   Young  v.  State,  95  Ala.  4, 1892;  Gibson 
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when  analyzed  the  position  varies  very  little  from  that  of  the  crown 
writers  on  murder,  who  draw  the  presumption  of  malice  afore- 
thought, not  from  the  fact  of  death,  but  from  the  nature  of  the 
wound,  instrument,  etc. — there  is  a  substantial  concurrence  of 
authority  on  the  general  meaning  of  premeditation.  It  involves  a 
prior  intention  to  do  the  act  in  question.^  It  is  not  necessary,  how- 
ever, that  this  intention  should  have  been  conceived  for  any  particu- 
lar period  of  time.'    It  is  as  much  premeditation,  if  it  entered  into 

V.  State,  89  Ala.  121,1889;  State  v.De-  Eeenan  v,  Ck)m.,  44  Pa.  65,  1862; 

Bchamps,  41  La.  An.  1051, 1889;  Peo-  Kilpatrick  v.  Com.,  31  Ibid.  198, 1858; 

pie  V.  Downs,  8  N.  Y.  Sup.  521,  1890.  Green  v.  Com.,  83    Ibid.    75,  1876; 

Sir  J.  F.  Stephen  (Dig.  Crim.  Law,  Com.  v  Buccieri,  158  Pa.  535,  1893. 

5th  ed.  art.  244  a)  says :  "  A  man  who  See  Beyons  v.  State,  32  Tex.  Cr.  151, 

wantonly,  or  on  a  slight  cause,  inten-  1893 ;  Jones  v.  State,  31  Tex.  Cr.  177, 

tionally  and  violently  kills  another »  1892;  State  v.  Henderson,  24  Oreg. 

shows  by  that  act,  not  indeed  the  ex-  100,  1893 ;    Haunstine   v.  State,    31 

istence  of  hatred  of  long  standing,  but  Nebr.  112,  1890;  People  t;.  Johnson, 

the   existence  of  deadly  hatred  in-  139  N.  Y.  858,1893;  Clifford  v.  State, 

stantly  conceived  and  executed,  which  58  Wis.  477, 1883 ;  People  v.  Cornetti, 

is  at  least  as  bad,  if  not  worse.    This,  92  N.  Y.  85, 1883 ;  Ernest  t;.  State,  20 

in  the  strict  sense  of  the  words,  is  Fla.  383,  1883 ;  Donnelly  v.  State,  2 

malice  aforethought.    AaHobbes  well  Dutch.  (N.  J.)  463, 1858;  Shoemaker 

observes :   '  It  is  malice  forethought,  v.  State,  12  Ohio,  43,  1843 ;  Clifford, 

though  not  long  forethought.'    Dia-  v.  State  58  Wis.  477,  1883 ;  White- 

logue  of  the  Common  Laws,  Works,  ford  v.  Com.,  6  Hand.  (Va.)  721, 1828 

vi.  85.    And  it  is  not  by  law  necessary  Hill  v.   Com.,  2  Qratt.    594,    1845 

that  it  should  be  long.    If  a  slight  Bailey  v.  State,  70    Ga.  617,  1883 

provocation  does  not  reduce  murder  Miller  v.  State,  54  Ala.  155,  1875 

to  manslaughter,  a  fortiori  the  total  Swan  v.  State,  4  Humph.  136,  1843 

absence  of  all  provocation,  and  the  McKenzie  v.  State,  26  Ark.  334, 1870 

mere  rapidity  with  which  the  execu-  State  v,  Dunn,  18  Mo.  419, 1853 ;  State 

tion  of  a  cruel  and  wicked  design  fol-  t;.  Jennings,  Ibid.  435,  1853 ;  State  v. 

lows  on  its  conception,  cannot  have  Hayes,  23  Ibid.  287,  1856;  State  v. 

that  effect."    To  this  it  may  be  added  Holmes,  54  Ibid.  153,  1873;  State  v. 

that  we  can  be  on  the  guard  against  Mitchell,  64  Ibid.  191,  1876;  States. 

malice  which  exhibits  itself  in  prior  Hill,  69  Ibid.  451, 1878 ;  State  v.  Eil- 

overt  acts,  but  not  against  that  which  gore,  70  Ibid.  391, 1879;  State  v.  Sharp, 

is  concealed  71  Ibid.  218,  1880 ;  People  v.  Cotta, 


*  State  V.  Wieners,  66  Mo.  13, 1877 
State  t;.  WilUams,  69  Ibid.  110,  1879 
Binns  v.  State,  66  Ind.  428,  1879 
Schlencker  v.  State,  9  Nebr.  300, 1880 
State  V.  Coleman,  20  S.  C.  441, 1883 


49  Cal.  166,  1874 ;  Milton  v.  State,  6 
Nebr.  136, 1877  ;  Schlencker  v.  State, 
9  Ibid.  300, 1880 ;  State  v.  Ah  Mook, 
12  Nev.  144,  1877.  In  Indiana,  the 
statute  is  construed  to  require  that  an 


Hanvey  v.  State,  68  Ga.  612,  1882 ;  intention  should  be  proved  or  be  in- 

Moon  V,  State,  68  G^a.  687, 1882.  ferred  to  have  been  formed  by  the 

'  Supra, i  117;  tT^m, $388;  U.S. v.  defendant  prior  to  the  act;    Fahne- 

Neverson,  1  Mack.  (U.  S.)  152,  1881 ;  stock  v.  State,  23  Ind.  231,  1864 ;  but 
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the  mind  of  the  guilty  agent  a  moment  before  the  aet^  as  if  it 
entered  ten  years  before.^  And  the  reason  of  this  is  obvious.  In 
the  first  place,  if  in  order  to  make  murder  in  the  first  degree  it  be 
necessary  that  the  idea  should  be  proved  to  have  been  conceived  a 
week  or  a  day  ahead,  there  will  he  no  murder  in  the  first  d^ree  at 
all,  for  the  guilty  party  will  take  care  that  the  conception  be  con- 
cealed until  the  limitation  is  passed.  In  the  second  place,  all 
psychological  investigation  shows  that  the  process  of  mental  concep- 
tion lies  beyond  the  scrutiny  of  exact  observation.^  Hence  judges 
have  generally  united  in  holding  that  while  there  must  be  some  sort 
of  ^premeditation — i,  e.,  the  blow  must  not  be  the  incident  of  mania 
or  a  sudden  paroxysm  of  passion,  such  as  suspends  the  intellectual 
powers — whether  there  has  been  such  premeditation  is  for  the  jury ; 
and  they  are  to  be  governed,  in  their  determination  of  this  question, 
under  the  instructions  of  the  court,  by  a  logical  examination  of  all 
the  facts  in  the  case.  The  question,  in  other  words,  is  one  of  fact, 
not  of  arbitrary  technical  law.'    But  when  premeditation  is  shown, 

this  does  not  differ  from  the  view  of  Bep.  69, 1889.  See  O'Connor  v.  State, 
the  text.  See  Binns  v.  State,  66  Ind.  28  Tex.  App.  288, 1889. 
428, 1879.  In  Texas  the  view  of  the  '  "  In  this  caae  we  have  to  deal  only 
text  is  combated.  Atkinson  v.  State,  with  that  kind  of  murder  in  the  first 
81  Tex  440,  1868 ;  Ake  t;.  State,  80  degree  described  as  wilful,  deliberate. 
Ibid.  466,  1867 ;  s.  c.  81  Ibid.  416,  and  premeditated.  Many  cases  have 
1868.  But  see  Duebbe  V.  State,  1  Tex.  been  decided  under  this  clause,  in 
App.  159, 1876 ;  Graft  v.  State,  8  Eans.  all  of  which  it  has  been  held  l^at  the 
450, 1865.  See,  also,  Bivens  v.  State,  intention  to  kill  is  the  essence  of  the 
6  Eng.  455, 1850.  In  Alabama,  under  offence.  Therefore,  if  an  intention  to 
the  code,  the  killing  must  be  **  wilful,  kill  exists,  it  is  wilfhl.  If  this  inten- 
deliberate,  malicious,  and  premedi-  tion  be  accompanied  by  such  circum- 
tated  "  which  involves  prior  thought  stances  as  evidence  a  mind  fully  con- 
Smith  V.  State,  68  Ala.  424,  1880 ;  scions  of  its  own  purpose  and  design. 
State  V.  Ashley,  (La.)  18  So.  Bep.  738,  it  is  deliberate ;  and  if  sufficient  time 
1898 ;  Johnson  v.  State,  88  Qa.  208,  be  afforded  to  enable  the  mind  fiiUy 
1891 ;  State  v.  Cox,  110  N.  G.  508,  to  frame  the  design  to  kill,  and  to 
1892 ;  Lovett  v.  State,  80  Fla.  142,  select  the  instrument,  or  to  frame  the 
1892 ;  Combs  v.  Com.,  (Ky.)  21  S.  W.  plan  to  carry  this  design  into  execu- 
Eep.  858, 1898.  tion,  it  is  premeditated."  Agnew,  C. 
^  People  V.  Clark,  7  N.  Y.  885,  J.,  Com.  v.  Drum,  58  Pa.  9,  1868. 
1852 ;  Com.  v,  Daley,  4  Pa.  L.  J.  150,  See,  also,  McCue  v.  Com.,  78  Ibid. 
2  Clark,  361, 1844 ;  Wright  v.  Com.,  185,  1875 ;  State  v.  Holme,  54  Mo. 
83  Gratt.  880,  1880 ;  McDaniel  v.  162, 1873 ;  Gray  v.  State,  4  Baxt.  831, 
Com.,  77  Va.    281,    1883;    State   v.  1874. 

Smith,  (Mo.)  21  S.  W.  Rep.  827, 1893 ;  »  Resp.  v.  Mulatto  Bob,  4  Dallas, 

State  V.   Brown,  (Mich.)   43  N.  W.  145,1794;  Green  v.  Com.,  83  Pa.  75, 
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an  intermediate  provocation,  not  involving  bodily  danger,  does  not 
reduce  the  degree.' 

§  381.  There  are,  however,  certain  facts  which,  when  proved, 

justify,  in  cases  where  courts  are  at  liberty  to  charge  on  ^^^  ^^^^ 
matters  of  fact,  instructions  to  the  jury  that  from  them,  which  pre- 

as  a  matter  of  logic,  a  deliberate  intent  to  take  life  may  may  be  in- 
be  inferred.^     Where  a  man  intelligently  and  maliciously  ^®"®*** 

1876;  Quigley  v.  Com.,  84  Ibid.  18,  'thought  for  any  length  of  time,  how- 

1877 ;  Collier  v.  State,  69  Ala.  247,  over  short,"  is  defective  in  omitting 

1881 ;  State  v.  White,  30  La.  An.  364,  "  beforehand."     State  v.  Harris,  76 

1878 ;  King  v.  State,  4  Tex.  App.  256,  Mo.  361. 1882.    See  State  v.  McGin- 

1878 ;  Jones  v.  State,  Ibid.  436, 1878 ;  nis,  Ibid.  326, 1882. 

Irwin   V.    State,  19    Fla.  872,  1860.  In  Alabama  an  instruction  that  pre- 

Whart.  Crim.  Ev.  H  784  et  seq.  Supra,  dicates  murder  pursuant  to  design  pre- 

ii  116,  117 ;  People  v,  Neary,  (Cal.)  viously  formed  regardless  of  whether 

37    Pac.    Bep.  943,  1894;    Madison  it  was  the  result  of  malice,  passion, 

V.  Com.,  (Ky.)  17  S.  W.  Rep.  164,  self-defence,  ete.,  is  erroneous.    Do- 

1891 ;  Simmons  v.  Com.,  (Ky.)  18  S.  mingus  v.  State,  (Ala.)  11  So.  Rep.  190, 

W.  Bep.  634,  1892;  Aszman  v.  State,  1892  ;Homsbyv.  State,  94Ala.  55, 1892. 

123  Ind.  347, 1889;  Westeott  v.  State,  The  definition  of  premeditation  as 

31  Flo.  468,  1893 ;  State  v,  Welch,  36  "  thought  beforehand,  for  any  length 

W.  Va.   690,    1892 ;    Halliburton  v,  of  time,  however  short,  has  too  often 

State,  32  Tex.  Cr.  61,  1893 ;  State  v.  and  too  long  had  the  sanction  of  this 

Welsor,  117  Mo.  570,  1893;  State  v,  court  to  be  repudiated  now."    Henry, 

Carver,  22  Greg.  602,  1892 ;  Territory  J.,  State  v.  Snell,  78  Ibid.  243,  1883. 

V.  Bannigan,  1  Dak.  451,  1877 ;  State  ^  State  v.  Clifford,  58  Wis.  477,  1883. 

V.  Lewis,  14  Mo.  App.  191,    1883;  »  See  Whart.  on  Crim.  Ev.  ||  734  e^ 

State  V.  Anderson,  10  Oreg.  448,  1882.  aeq, ;   and    see    supraj    H    313,  314 ; 

Under  the  New  York  statute  it  has  Green  v.  Com.,  83  Pa.  75,  1876 ;  Lan- 

been  held  that  the  "  deliberate  and  ahan  v.  Com.,  84  Ibid.  80, 1877 ;  Nev- 

premeditated  design  "  must  precede  ling  v.  Com.,  98  Ibid.  323, 1881 ;  Belt- 

the  killing  for  an  appreciable  period  ram  v.  State,  9  Tex.  App.  280, 1880 ; 

of  time,  no  matter  how  brief,  which  Gaitan  v.  State,  11  Ibid.  544,  1882 ; 

may  suffice  for  reflection  and  consid-  Com.  v.  Bell,  (Pa.)  30  Atl.  Bep.  511, 

eration,  and  the  formation  of  a  defi-  1894;   Butler  v.  State,  91   Ga.  161, 

nite  purpose.    People  v.  Majone,  91  1893;    Tilley  v.  Com.,  89  Va.    136, 

N.  Y.  211, 1883 ;  s.  c.  12  Abb.  (N.  C.)  1892 ;    Davis    v.  Com.,   89  Va.   132, 

187.    But  it  is  not  necessary  to  show  1892 ;  Marable  v.  State,  89  Ga.  426, 

motive  or  prior  ill  feeling.    People  v.  1892 ;  Lashley  v.  Com.,  88  Va.  400, 

Cornetti,  92  N.  Y.  85,  1883 ;  People  v.  1891 ;  Thomas  v.  State,  67  Ga.  460, 

Fish,  125  N.  Y.  136, 1891.    See  supra,  1881 ;  Nelson  v.  Com.,  (Ky.)  23  S.  W. 

i  117,  for  other  cases.    To  the  same  Rep.  350,  1893;  State  v.  Avery,  113 

general  efiect,  see  Simmerman  v.  State,  Mo.  475, 1893 ;  King  v.  State,  91  Tenn. 

14Nebr.  568,  1883.  617,  1892;  State  v.  McCoy,  111  Mo. 

See  Adams  v.  People,  109  HI.  444,  517,  1892 ;  State  v.  Bulling,  105  Mo. 

1884,  as  to  intent.  204,  1891 ;  State  v.  HuM,  106  Mo. 

In  Missouri  it  has  been  held  that  a  41,  1891 ;  Drake  v.  State,  29  Tex.  App. 

charge     defining    premeditation     as  265,  1890;  Weathersby  v.  State,  29 
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makes  use  of  a  weapon  likely  to  take  life/  the  party  assailed  being 
unarmed  ;*  where  he  declares  his  intentions  to  be  deadly ;  where 
he  makes  preparations  for  the  concealing  of  the  body ;  where,  be- 
fore the  death,  he  lays  a  train  of  circumstances  which  may  be  cal- 
culated to  break  the  surprise,  or  baffle  the  curiosity  which  would 
probably  be  occasioned  by  it ;  where,  in  any  way,  evidence  arises 
which  shows  a  harbored  design  against  the  life  of  another  f  where 
the  act  is  part  of  a  conspiracy  to  destroy  persons  of  a  particular 
class  ;*  where  the  facts  indicate  peculiar  cruelty  ;*  such  evidence, 

Tex.  App.  278, 1890 ;  Lewis  v.  Com.,  »  Campbell  v.  Com.,  84  Pa.  187, 
(Ky .)  14  8.  W.  Rep.  966, 1890, -State  V.  1877;  Clem  v.  Com.,  (Ky.)  13  S.  W. 
Miller.  100  Mo.  606,  1890 ;  Pace  v.  Rep.  102,  1890 ;  Barnards  v.  State,  88 
Com.,  (Ky.)  12  S.  W.  Rep.  271, 1889;  Tenn.  183,  1889;  Pullen  v.  State,  28 
O'Brien  v.  Com,  89  Ky.  854,  1889;  Tex.  App.  114,1889;  Jordan  r.  People, 
Qallaher  v.  State,  28  Tex.  App.  247,  19  Colo.  417,  1894 ;  Caldwell  v.  State, 
1889;  State  v.  Schieler,  (Idaho)  37  28  Tex.  App.  566,  1890;  Lewis  v, 
Pac.  Rep.  272, 1894 ;  People  v.  Bruggy,  State,  29  Tex.  App.  201, 1890 ;  Tarvers 
93  Cal.  476,  1892;  Miller  v.  State,  3  v.  State,  90  Tenn.  485,  1801 ;  Stephens 
Wyo.  657,  1892;  State  v.  Davis,  48  v.  State,  31  Tex.  Cr.  365,  1892; 
Kans.  1,  1892;  Com.  v.  Volkavitch,  Thomas  v.  Com.,  (Ky.)  20  S.  W.  Rep. 
(Pa.)  5  Lane.  Law  Rev.  311,  1887.  226,  1892 ;  Hawes  v.  State,  88  Ala.  37, 

>  For  definition  of  "  deadly  weap-  1890 ;  State  v.  Umble,  115  Mo.  452, 
on,"  see  Sylvester  v.  State/72  Ala.  1893;  State  v.  Howell,  117  Mo.  307, 
201,  1882;  Waite  v.  State,  13  Tex.  1893;  State  v.  Dettmer,  (Mo.)  27S.  W. 
App.  169,  1882.  Rep.  1117,  1894;  State  v,  Wilson,  104 

"  Kilpatrick  v.  Com.,  31  Pa.  198,  N.  C.  868,  1889 ;  Muscoe  v.  Com.,  87 
1863 ;  Abernethy  v.  State,  101  Ibid.  Va.  460,  1891 ;  Taylor  r.  Com.,  (Va.) 
322,  1883;  HowelPs  Gise,  26  Gratt.  17  S.  E.  Rep.  812,  1893;  People  v. 
995,  1875;  Mitehell  v.  Com.,  33  Ibid.  Slocum,  125  N.  Y.  716,  1891;  Garlitz 
872,  1880 ;  Hornsby  v.  State,  94  Ala.  v.  State,  71  Md.  293,  1889;  Snodgrass 
55,  1891 ;  State  v.  Banks,  118  Mo.  117,  v.  Com.,  89  Va.  679,  1893;  Power  t;. 
1893;McCartyt;.Com.,(Ky.)20S.W.  People,  17  Colo.  178,  1892;  State  v. 
Rep.  229, 1892,  where  drunkenness  was  Cumberland,  (Iowa,)  58  N.  W.  Rep. 
no  defence.  See  Ward  v.  State,  30  885,  1894 ;  Com.  v.  Crossmire,  156  Pa. 
Tex.  App.  687, 1892 ;  Hughes  v.  State,   304,  1893. 

29  Tex.  App.  565,  1891;  Williams  v,  *  Ibid.;  Carroll  v.  Com.,  84  Ibid. 
State,  29  Tex.  App.  89, 1890;  Mitehell  107,  1877;  Kehoe  v.  Com.,  85  Ibid. 
V.  Com.,  (Ky.)  14  S.  W.  Rep.  489,  127,  1877  ;  Smith  v.  State,  7  Tex.  App. 
1890;  Murphy  v.  State,  28  Tex.  App.  414,  1880;  Pharr  v.  State,  Ibid.  472, 
350,  1890;  Walker  v.  State,  28  Tex.  1879;  Graves  v.  State,  14  Ibid.  113, 
App.  503,  1890;  State  v.  Carver,  22  1883 ;  Duran  t;.  State,  Ibid.  195,  1883 ; 
Greg.  602,  1892  ;  People  v.  Wolf,  95  Stanleys.  State,  Ibid.  315, 1883  ;  State 
Mich.  625,  1893  ;  People  v.  Wright,  v.  Clifford,  58  Wis.  477,  1883;  State  v. 
89  Mich.  70,  1891 ;  People  v.  Lynch,  Kearley,  26  Kans.  77,  1881 ;  State  v, 
101  Cal.  229,  1894;  McDermott  v.  Burke,  71  Ala,  377,  1881. 
State,  89  Ifid.  187,  1883;  Mayes  v.  *  State  v.  Mahly,  68  Mo.  315,1878; 
People,  106  111.  306,  1883.  "  People  v.  Geoghan,  138  N.  Y.  677, 
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when  standing  by  itself,  entitles  us  to  bold,  as  a  presumption  of 
fact,  tbat  the  intention  to  take  life  was  deliberate.*  The  same  view 
was  taken  where  the  defendant  loaded  a  pistol,  took  aim  at,  and 
shot  the  deceased  f  where  he  deliberately  procured  a  butcher's 
knife  and  sharpened  it  for  the  avowed  purpose  of  killing  the 
deceased  f  where  he  concealed  a  dirk  in  his  breast,  stating,  shortly 
before  the  attack,  that  he  knew  where  the  seat  of  life  was  ;*  where 
he  thrust  a  handspike  deeply  into  the  forehead  of  the  deceased.* 
But  it  is  not  necessary,  to  warrant  a  conviction  of  murder  in  the 
first  degree,  that  the  instrument  should  be  such  as  would  neces- 
sarily produce  death.^  Thus  where  the  weapon  of  death  was  a 
club  not  so  thick  as  an  axe-handle,  the  jury,  under  the  charge  of 
the  court,  rendered  a  verdict  of  murder  in  the  first  degree,  it 
appearing  that  the  blow  was  induced  by  a  deliberate  intention  to 

1893 ;  Com.  v.  Holmes,  157  Mass.  238,  sumed  from  the  use  of  a  deadly  wea- 

1892 ;  Hormsba  v.  Com.,  (Ky. )  19  S.  pon ;  for  the  law  adopts  the  common, 

W.  Rep.  845, 1892  ;  Blackwell  v.  State,  rational  belief  that  a  man  intends  the 

29  Tex.  App.  194,  1890 ;  Painter  v.  usual,  immediate,  and  natural  conse- 
People,  147  HI.  444,  1893.  quences  of  his  voluntary  act.    Human 

*  Resp.  V.  Mulatto  Bob,  4  Dallas,  reason  will  not  tolerate   the   denial 

145,  1794;  Com.  v.  Williams,  2  Ashm.  that  a  man  who  intentionally,  notacci- 

69, 1839.    See  State  v.  Spencer,  1  Zab.  dentally,  fires  a  musket  ball  through 

196,  1848.  the  body  of  his  wife,  and  thus  inflicts 

^  Cora.  V.  Smith,  7  Smith's  Laws,  a  mortal  wound,  has  a  heart  fatally 

696,  1816.  See  Com.  v.  Werling,  (Pa.)  bent  on  mischief,  and  intends  to  kill.' " 

30  Atl.  Rep.  406, 1894,  as  to  deadly  Agnew,  C.  J.,  McCue  v.  Com.,  78  Pa. 
weapons;  Wilkins  v.  State,  98  Ala.  1,  185,  1875;  S.  P.,  Quigley  v.  Com.,  84 
1893 ;  Territory  v.  Johnson,  9  Mont.  Ibid.  18,  1877.  But  see  Whart.  Crim. 
21,  1889.  Ev.  U  734^764. 

'  Com.  V,  O'Hara,  7  Smith's  Laws  *  Bennett's    Case,    8    Leigh,    745, 

App.  694,  1797.    See  Green  v.  Com.,  1837 ;    Scales  v.  State,  96  Ala.    69, 

83  Pa.  75,  1876 ;  Lanahan  v.  Com.,  84  1892 ;  Clark  v.  State,  29  Tex.  App. 

Ibid.  80, 1877  ;  Com.  v.  Burgess,  2  Va.  357, 1891. 

Cas.  483,  1825 ;  People  v.  Rohl,  138  *  Swan  v.  State,  4    Humph.    136, 

N.  Y.  616,  1893 ;  Sullivan  v.  State,  1843,  and  see  generally,  Whart.  Crim. 

(Ala.)  15  So.  Rep.  264,  1894;  Webb  Ev.  §J  764  et  seq.;  U.  S.  r.  Cornell, 

V.  State,  (Ala.)  14  So.  Rep.  865, 1894 ;  2  Mason,  94.  1821;  Com.  v,  White- 

Whart.  Crim.  Ev.  H  734-764.  ford,  6  Rand.  721,  1828;  Woodside  v, 

"  Without  adopting  all  the  language  State,  2  Howard,  (Miss.)  656,  1837 

of  Chief  Justice  McKean  in  that  case  Casat  v.  State,   41    Ark.  511,  1882 

(Com.  V.  O'Hara),  I  may  use  that  of  Moore  v.  State,  15  Tex.  App.  1,  1883 

Judge  Strong  in  Cathcart  v.  The  Com-  Short  v.  State,  Ibid.  370, 1884 ;  Gomez 

monwealth,  37  Pa.  108,  1860.     *  If  the  v.  State,  Ibid.  327, 1884. 

killing  was  not  accidental,  then  malice  •  See  McDaniel  v.  Cqki.,   77   Va. 

and  a  design  to  kill  were  to  be  pre-  281,  1883. 
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take  life/  though  it  was  otherwise  when  the  weapon  was  a  crowbar, 
suddenly  caught  up.*  The  same  inference  of  premeditation  is 
drawn  with  still  greater  strength  from  the  declared  purpose  of  the 
defendant/  as  where  the  defendant  said  he  intended  "  to  lay  for 
the  deceased,  if  he  froze,  the  next  Saturday  night,"  and  where  the 
homicide  took  place  that  night  /  where  he  said  :  "  I  am  determined 
to  kill  the  man  who  injured  me  ;"*  where  he  declared  the  day  before 
the  murder,  that  he  certainly  would  shoot  the  deceased  /  where,  in 
another  case,  the  language  was :  "  I  will  split  down  any  fellow 
that  is  saucy  ;'^  and  where  a  grave  had  been  prepared  a  short  time 
before  the  homicide,  though  the  deceased  was  not  ultimately  placed 
in  it,  the  whole  plan  of  action  being  changed.^  But  inferences  of 
this  class  are  matters  of  reasoning,  not  of  formal  jurisprudence ; 
and  when  the  statute  leaves  the  matter  to  the  jury,  a  court  is  not 
justified  in  absolutely  directing  the  jury  to  find  for  a  particular 
degree.* 

§  382.  Where  A.,  with  intent  to  kill  B.,  shoots  at  B.  and  kills 
C,  without  particular  intent  to  kill  C,  the  ofience  has 
when  the  been  held  murder  at  common  law.^^  Is  it  murder  in  the 
to  kSi  c."*  first  degree  under  our  statutes  ?  Supposing  the  case  to  be 
inThe^*"^  onc  in  which  we  can  legitimately  infer  deliberation  and 
first  intent,  the  answer,  at  the  first  view,  would  be  in  the  af- 

firmative.   It  is  objected,  however,  that  in  such  case  there 

*  Com.  V,  Murray,  2  Ashm.  41,  696, 1816.  See  People  v.  Foy,  138  N. 
1834.  Y.  664, 1893. 

«  Kelly  V.  Com.,  1  Grant,  484, 1858.  ^  Resp.  v.  Mulatto  Bob,  4  Dallas, 

Or  when  weapon  was  a  plank,  see  145, 1795;  Lancaster  v.  State,  91  Ten n, 

Kelly  V.  State,  68  Miss.  343,  1891;  267,  1892;  People  v,  Hull,  86  Mich. 

Simpson  v.  State,  56  Ark.  8,  1892.  449, 1891. 

•  Stewart  v.  State,  1  Ohio,  66,  1853 ;  *  Com.  v.  Zephon,  MS.,  Phil.  1844. 
Whart.  Crim.  Ev.  ?|  756  et  seq.  See  See,  also,  Parker  v.  State,  135  Ind.  534, 
Nevling  v.  Com.,  98  Pa,  322,  1881;  1893. 

States.  Dickson,  78  Mo.  439, 1883.  »  Hopt  v.  U.  S.,  110  U.  S.  574, 1883 ; 

♦Jim    V.    State,    5    Humph.    145,  People  v.  Raten,  63  Cal.  421, 433, 1882; 

1844.  Whart.  Cr.  PI.  &  Pr.  ?  812.    "The 

*  Com.  V.  Burgess,  2  Va.  Cas,  483,  jury  must  not  be  imperatively  re- 
1825 ;  Whart.  Crim.  Ev.  |§  756  et  seq.;  quired  to  render  a  verdict  for  a  par- 
McDonald  V.  State,  22  8.  W.  Rep.  403,  ticular  degree  of  homicide."  Adams  v, 
1893.  See  Hodge  v.  State,  26  Fla.  11,  State,  29  Ohio  St.  415.  1876,  affirm. 
1890 ;  State  v,  Scheele,  57  Conn.  307,  Diesbach  v.  State,  38  Ibid.  369,  1882. 
1889 ;  Com.  v.  McManus,  143  Pa.  64,  To  same  eflTect  see  Abernethy  v.  State, 
1891 ;  State  t?.  Palmer,  65  N.  H.  216,  101  Pa.  322,  1882.  See  Robinson  v, 
1889.  State,  (Ind.)  38  N.  E.  Rep.  45,  1894. 

•  Com.  V.  Smith,  7  Smith's  Laws,  »^  See  «Mpra,  §U  10-1 20, 317.    Calla- 
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is  no  exclusive  intent  to  take  the  life  taken.     But  is  this  essential 
to  murder  in  the  first  degree?     If  it  be  necessary  to  a  conviction  of 
murder  in  the  first  degree  that  such  an  intent  should  be  exactly 
proved,  could  there  be  ever  such  a  conviction?     A.,  for  instance, 
thinks  that  he  is  injured  by  B.,  and  A.,  therefore,  shoots  B.  under 
the  impression  that  he  shoots  one  by  whom  he  has  been  injured. 
But  is  this  impression  ever  coincident  with  the  truth  ?     Can  we  re- 
call any  case  of  malice  in  which  the  defendant's  passions  did  not, 
more  or  leas,  create  an  ideal  object  of  enmity  ?     Would  it  be  any 
defence  to  the  shooting  of  B.  that  A.  supposed  B.  to  be  a  different 
character  from  what  he  really  was,  and  that  therefore  his  shooting 
B.  was  a  mistake  ?     If  we  negative  these  questions,  we  can  only  do 
so  by  assuming  the  position  that  the  grade  of  a  malicious  homicide 
is  not  reduced  by  the  fact  that  the  defendant  mistook  his  relations 
to  the  person  whom  he  killed.     And  there  are  several  collateral 
reasons,  supposing  that  the  person  killed  was  the  one  whom  the  de- 
fendant aimed  at,  why  we  should  not  limit  this  principle  by  exclud- 
ing from  it  cases  where  A.  kills  C.  by  mistaking  him  for  B.    First, 
in  such  a  killing  we  have  the  constituents  necessary  to  the  guilt  of 
murder  in  the  first  degree — deliberation,  intent,  malice,  and  killing. 
Secondly,  the  policy  of  society  eminently  requires  that  life  should  be 
protected  by  the  application  of  this  principle ;  for  while  I  may  elude 
the  attack  of  one  with  whom  I  know  myself  to  be  at  enmity ;  no 
prudence  on  my  part  can  ward  off  from  me  an  attack  which  mis- 
takes me  for  another,  and  to  prevent  such  attack  I  must  rely  exclu- 
sively on  the  protection  of  the  law.     Thirdly,  the  question  of  par- 
ticular intent  is  one  as  to  which  it  is  difficult  to  apply  an  exact 
gauge ;  and  if  it  is  necessary  to  prove  in  each  case  an  exact  intent 
to  kill  the  particular  person,  just  prosecutions  must  often  fail,  be- 
cause in  most  cases,  from  the  inherent  imperfection  of  evidence,  no 
such  proof  can  be  supplied.     At  the  same  time  we  must  remember, 
as  we  have  already  observed,^  that  were  the  question  still  open,  the 

ban  V.  State,  21  Ohio,  306, 1871 ;  State  As  differing  from  the  above,  see 
V.  Raymond,  11  Nev.  98,  1876.  To  Bratton  v.  State,  10  Humph.  103, 1849. 
the  same  effect  see  Com.  v.  Dougherty,  In  McConnell  v.  State,  13  Tex.  App. 
7  vSmith's  Laws,  696,  1816 ;  Com.  v.  390,  1883,  the  grade  in  such  cases  is 
Flavel,  Phil.  1846,  MSS. ;  State  v.  held  to  be  murder  in  the  second  de- 
Renfrow,  111  Mo.  589,  1892  ;  see  Jen-  gree. 

nings  V.  Com.,  (Ky.)  16  S.  W.  Rep.       *  %?m,  §§  120,  319 ;  and  see  Pliem- 
348,   1891.     See    Hoffman    v.  State,  ling  v.  State,  46  Wis.  516, 1879.    See 
(Wis.)  59  N.  W.  Rep.  688,  1894,  for  Com.  v,  Breyessee,  160  Pa.  461,  1894. 
murder  in  third  degree. 
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true  course,  in  cases  where  the  intent  was  to  kill  B.,  and  C.  was 
negligently  killed  by  the  blow  meant  for  B.,  C.  not  having  been 
aimed  at  by  A.,  is  to  indict  for  an  attempt  to  kill  B.,  and  for  the 
negligent  manslaughter  of  C.^ 

§  383.  Where  A.  maliciously  aims  at  a  body  of  men,  intending 

to  kill  any  one  of  them,  and  kills  B.,  the  offence  is  mur- 

hoEdcide     ^^^  ^°  *^®  ^^*  degree ;  if  he  intends  only  to  hurt  seriously, 

when  the    it  is  murder  in  the  second  degree."    The  first  of  these 

individ-  ,.  ,  1111  .  /.ii 

ual  killed  propositions  IS  Settled  by  the  reasoning  of  the  last  sec- 
^upgeu-  tion.*  If  A.,  intending  maliciously  to  kill  B.,  kills  C. 
SJk^**^  instead  of  B.,  is  guilty  of  murder  in  the  first  degree,  a 
deter-  fortiori  is  this  the  case  where  A.,  when  killing  C,  kills 
the  gen-  One  of  a  group  of  persons,  some  one  of  whom  he  intended 
tent^^  ^  ^^^^'  ^°  ^®  other  hand,  if  his  intent  was  only  to  do 
serious  bodily  harm,  his  offence,  though  murder  at  com- 
mon law,  is  only  murder  in  the  iecond  degree  under  the  Pennsyl- 
vania and  cognate  statutes,  it  not  containing  the  i.ecessary  constitu- 
ent of  an  intent  to  kill.* 

§  384.  It  has  sometimes  been  said  that  a  homicide  in  the  perpe- 

.      tration  of,  or  attempt  to  perpetrate  any  arson,  rape,  rob- 

|)eri)etra-     bery,  or  burglary,  is,  under  the  Pennsylvania  and  cognate 

tempt'^*     statutes,  murder  in  the  first  degree.     But  it  must  be  re- 

perpetra-     membered  that  the  statutes  under  criticism  do  not  "say  that 

tion,  of  ar-  ^  ;; 

Bon,  rape,  "  Homicide/'  when  so  committed,  shall  be  murder  in  the 

burglary  first  degree,  but  that  ^^  Murder"  when  so  committed,  shall 

offen<»r  ^^  murder  in  the  first  degree.    Nothing,  therefore,  that  is 

specified  not  murder  at  common  law  can  be  murder  either  in  the 

connection  first  or  second  degree ;  and  we  have  first  to  inquire,  in  de- 

notneoes-  termiuing  the  grade  of  any  particular  homicide  under  the 

^"^T  statutes,  whethei  it  is  murder  at  common  law.     If  it  is 

murder  m  '  ^ 

the  first       not,  then  such  homicide  cannot  be  murder  either  in  the 
egree.        g^^  ^^  ^j^^  second  degree  under  the  statutes,  although  it 

is  a  homicide  committed  in  perpetration  of  one  of  the  specified 

^  Supra,  ii  109-111,  120,  319.    See  which,  however,  is  only  declaratory 

Musick  V.   State,   21  Tex.  App.   69,  of  the  common  law ;  Presley  v.  State, 

1886.     Infra,  i  388,  n.  6.     Sims  v.  69  Ala.  98, 1879;  Washington  v.  State, 

Com.,  (Ky.)  13  S.  W.  Rep.  1079, 1890.  60  Ibid.  10,  1879;  Smith  v.  State,  88 

*  See  supra,  ?  319;  State  v.  Edwards,  Ala.  73,  1889. 

71  Mo.  312,  1880;  Aiken  v.  State,  10  *  Under  the  Alabama  code  the  of- 
Tex.  App.  610, 1881.  fence  would  be  murder  in  the  first 

•  See  supra,  U  119,  319.    In  Ala-  degree.     Washington  v.  State,  60  Ala. 
bama  this  is  prescribed  by  statute,    10,  1879. 
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felonies.^  On  the  other  hand^  if  the  oflfence  would  have  been  mur- 
der at  common  law,  then,  although  there  was  no  intent  to  take  life, 
the  case,  if  the  homicide  were  committed  in  the  perpetration  or  at- 
tempt at  perpetration  of  an  enumerated  felony,  is  murder  in  the 
first  degree  under  the  statutes.^ 

^  State  V,  Dowd,  19  Conn.  388, 1849;  As  to  what  is  extreme  atrocity  and 

Com.  V.  Hanlon,  3  Brewst.  461,  1870;  cruelty,  under  Massachusetts  statute, 

8.  c,  8  Phil.  R  401 ;  Ex  parte  Chauncy,  see  Com.  v,  Devlin,  126  Mass.  253, 

2  Ashm.  227,  1838;  State  v.  Earnest,  1879. 

70  Mo.  520,  1879 ;  Pharr  v.  State,  7  In  Virginia,  where  "  wilful  and  ex- 

Tex.  App.  472,  1879.     See  Com.  v.  cessive  whipping"  is  among  the  enu- 

Jones,  1  Leigh,  598,  1829,  and  com-  merated  instances,  a  verdict  of  mur- 

ments  in  Whart.  on  Hom.  J  184.    In  der  in  the  first  degree  was  sustained 

New  York  this  view  does  not  seem  to  against  a  master  for  whipping  a  slave 

be  accepted.     People  v.  Van  Steen-  to  death,  though  it  was  maintained 

burgh,  1  Parker  C.  R.  39, 1854,  though  that  the  intent  was  to  do  only  bodily 

see  Buel  v.  People,  18  Hun,  489 ;  8.  c,  harm.    It  should  be  observed,  how- 

78  N.  Y.  492, 1879.   In  Buel  v.  People,  ever,  that  in  the  Virginia    act  the 

the  defendant,   while   attempting  to  term  ^' other**  is  omitted  before  the 

ravish  a  girl,  passed  a  strap  around  phrase  "  kind  of  ^ai(ful,  etc.y  killing^** 

her  neck,  by  which  she  was  strangled,  so  that  to  some  degree  the  bearing  of 

This  was  held  murder  in  the  first  de-  the  latter  definition  on  the  enumerated 

gree ;  a  decision  not  inconsistent  with  instances  is  weakened.     Souther   v. 

the  text,  as  the  offence  would  have  State,  7  Gratt.  673,  1851. 

been  murder  at  common  law.    See  to  That  "  other  felony"  in  the  Missouri 

same  effect.  Cox  v.  People,  19  Hun,  statute  must  be  some  felony  not  neces- 

430;   80  N.  Y.  500,  1880,  where  the  sari ly  incident  to  the  assault,  see  State 

murder  was  incidental  to  burglary,  v.  Shock,  68  Mo.  352,  1878;   mpra. 

See  People  v.  Greenwall,  115  N.  Y.  §  377. 

520,  1889 ;  Williams  v.  State,  21  Tex.  A  homicide,  to  be  murder  in  the 

App.   256,   1891 ;    as    to    "  robbery,"  first  degree  under  this  clause,  must  be 

Williams  v.  State,  30  Tex.  App.  354,  one  emanating  from  the  felony ;  not  one 

1891 ;   as  to  conspiracy  for  robbery,  to  which  the  felony  was  collateral, 

see  People  v.  Olsen,  80  Cal.  122,  1889.  Pliemling  v.  State,  46  Wis.  516,  1879. 

See  State  v.  Brown,  7  Oreg.  186,  1879.  Judge  need    not  define    these    felo- 

As  to  Missouri,  see  Shock  v.  State,  68  nies;  Com.  v.  Manfredi,  162  Pa.  144, 

Mo.  352,  1878 ;  s?7>/a,  2  377.  1894;   Com.   v,   Cleary,   135  Pa.  64, 

In  People  v\  Vasquez,  49  Cal.  560,  1890.    See  State  v.  Tyler,  (La.)  15  So. 

1875,  it  was  held  that  where  several  Rep.  624,  1894.    See  Smith  v.  State, 

are  engaged  in  the  commission  of  a  31  Tex.  Cr.  33, 1892  ;  (robbery)  Leeper 

robbery,   and  one  of   the  associates  v  State,  29  Tex.  App.  63,  1890. 

does  not  intend  to  take  life,  and  dis-  ^  Ibid.;    Com.   v.    Pemberton,  118 

suades  the  others  from  taking  life,  yet  Mass.  36,  1875 ;   Buel  v.   People,  78 

he  is  guilty  of  murder  in  the  first  de-  N.  Y.  492, 1879 ;  Com.  v.  Hare,  Whart. 

gree  if  one  of  them  take  life  in  fur-  Hom.  App.,  1844;  Com.  v,  Daley,  4 

therance  of  the  plan  to  rob.     See,  Penn.  L.  J.  150 ;  s.  c,  2  Clark,  361, 

also,  Singleton  v.  State,  1  Tex.  App.  1844;  Howell  v.  Com.,  26  Gratt.  995, 

601, 1877.  1875;  Moynihan  v.  State,  70  Ind.  126, 
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§  385.  The  same  observation  applies  to  the  agency  of  poison. 
A  homicide  by  poison  is  not  necessarily  murder  at  common  law.* 
If  it  is  not,  it  is  not  murder  in  the  first  degree.*  At  the  same  time, 
where  the  evidence  shows  that  the  death  was  efifected  by  inten- 
Homicide  ^^^^^^  ^°^  malicious  poisoning,  the  court,  where  this  is 
committed  not  precluded  by  statute,  may  tell  the  jury  that  the 
of  poison  offence  is  murder  in  the  first  degree.^ 
wait/not*'^  So  also  as  to  lying  in  wait.  A  man  may  lie  in  wait 
necessarily  f^j.  another  merely  to  commit  a  trespass ;  and  if  so,  in 

murder  in  .  t  .    .  «»  • 

the  first       case  of  an  accidental  killing,  the  offence  being  only  man- 
Qgree.        slaughter  at  common  law,  is  only  manslaughter  under  our 

1880 ;  Eiley  v.  State,  9  Humph.  646,  above  cited  covers  all  cases  of  inten- 

1849 ;  Tooney  v.  State,  5  Tex.  App.  tional  poisoning.   But  the  proper  view 

163,  1878 ;  Pharr  v.  State,  7  Ibid.  472,  is  that  only  cases  of  murder  at  com- 

1879.  mon  law  are,  when  effected  by  poison, 

*  Supra,  {  346.     See  Dresbech  v.  under  this  clause,  murder  in  the  first 

State,  38  Ohio  St.  365,  1882.  degree.    That  this  particular  case  was 

'  State  V.  Dowd,  19  Conn.  388, 1848 ;  murder  at  common  law  may  be  main- 
Corn.  V.  Keeper,  2  Ashm.  227,  391,  tained  on  two  grounds:  (1)  that  the 
1838.  See  Lane  v.  Com.,  59  Pa.  371,  chloroform  was  administered  in  such  a 
1868;  Com.  v.  Jones,  1  Leigh,  598,  way  as  to  be  a  deadly  poison ;  (2)  that 
1829 ;  Souther  v.  Com.,  7  Gratt.  673,  this  offence  was  collateral  to  an  indict- 
1851.    When  poison  is  administered  able  felony. 

in  order  to  excite  sexual  passion,  and  In  State  v,  Dowd,  19  Conn.  388, 

death  ensues,  this  is  not  death  through  1848,  the  court  said  :    "  If  any  case 

intended  poisoning  so  as  to  be  murder  can  be  supposed  where  murder  may 

in    the   first   degree.     Infra,  {  610;  be  committed  by  means  of  poison, 

Bechtelheimer  v.  State,  54  Ind.  128,  and  not  be  the  result  of  such  an  act 

1876.     As  to  distinction   in  Texas,  (deliberate),    then    a    conviction    of 

see  Tooney  v.  State,  5  Tex.  App.  163,  murder  in  the  second  degree  may  be 

1878.  legal." 

In  State  v.  Wells,  61  Iowa,  683, 1883,  In  State  v,  Wagner,  78  Mo.  644, 

the  evidence  was  that  the  defendant,  1883,  the  poison  was  laudanum  ad- 

a  convict  in  the  State's  prison,  admin-  ministered  to  the  deceased    for  the 

istered  to  one  of  the  guards,  in  order  purpose  of  fraudulently  inducing  him 

to  effect  an  escape,  chloroform  in  such  to  part  with  his  property.  This,  heing 

quantities  as  to  produce  death.    This  murder   at    common  law,   was    held 

was  held  to  be  murder  in  the  first  de-  murder  in  the  first  degree  under  the 

gree  under  a  statute  which  provides  Missouri    statute;    the  court  at  the 

that  "  all  murder  which  is  perpetrated  same  time  saying,   "a  homicide  by 

by  means  of  poison,  of  lying  in  wait,  poison  is  not  necessarily  murder  at 

or  by  any  kind  of  wilful,  deliberate,  common  law^,  Whart.  on  Hom.  §  92," 

and  premeditated  killing    ...    is  recognizing,  therefore,  the  distinction 

murder  in  the  first  degree."    In  the  in  the  text. 

opinion  of  the  court  there  are  some  '  Shaffner  r.  Com.,  72  Pa.  60, 1872; 

expressions  to  the  effect  that  the  clause  People  v.  Hall,  48  Mich.  482,  1882. 
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statutes.  But  if  an  intentioual  homicide  by  lying  in  wait  be 
proved,  then  such  homicide  is  ordinarily  murder  in  the  first 
degree.^ 

§  386.  Where  A.,  intending  to  commit  a  felony,  the  execution 
of  which  is  not  enumerated  in  the  statutes  as  contribut- 
ing to  the  definition  of  murder  in  the  first  degree,  unin-  ^cidentai 
tentionally  kills  B.,  the  offence  is  manslaughter.     A.,  for  *»  unenu- 
instance,  shoots  a  tame  fowl,  and  in  so  doing  uninten-  felony  is 
tionally  and  accidentally  kills  B.     Is  A.  guilty  in  this  of  daughter, 
murder  in  the  second  degree  under  our  statutes?     No 
doubt  we   have  several  obiter  dicta  of  our  judges  answering  this 
question  in  the  affirmative,  though  no  case  exists  in  which  the 
point  has  been  directly  affirmed.     But  if  we  are  to  hold,  as  we  may 
justly  do,  that  such  an  offence  is  only  manslaughter  at  common 
law,  then  it  is  only  manslaughter  under  our  statutes.* 

§  387.  An  "  attempt ''  to  commit  one  of  the  enumerated  felonies, 
under  the  statutes,  must  consist  of  a  substantive  indict-  under  the 
able  offence.     The  word  "  attempt,"  as  thus  used  in  the  ^^tem '  t" 
statutes   must   be  construed   strictly,  as  describing  such  must  be 
an  attempt  as  is  indictable.     Hence  it  is  not  sufficient,  tiveof- 
in   order  to  bring  the  case  under  the  statutes,  that  the  ^^^' 
homicide  should  have  been  committed  while  in  preparing  to  commit 
the  felony  in  question  f  nor  is  it  enough  that  the  offence  consists  in 
mere  solicitation ;    or  in  purpose  without   distinctive  overt  act.* 
"  An  attempt  to  commit  a  rape,  in  which  killing  occurs,  is  neces- 
sarily an  overt  act,  indicating  the  intent  and  purpose  of  the  assault, 
of  which  clear  proof,  sufficient  to  place  the  fact  beyond  a  reason- 
able doubt  should  be  given.     A  mere  intention  to  commit  the 
offence  is  nothing,  unless  accompanied  by  acts  directed  toward  its 
accomplishment.     The  killing,  to  constitute  the  crime  of  murder, 
without  the  specific  intent  to  take  life,  must  be  clearly  shown  by 
the  prosecution  to  have  occurred  in  the  performance  of  such  acts 
as  should  establish  the  independent  substantive  crime."* 

See  svpraj  J  392;   State  v.  Best,  111  *  See  this  point  examined  supra, 

N.  C.  638,  1892 ;   State  v.  Wells,  61  J§  320  et  uq, 

Iowa,  629, 1883 ;  Zoldoske  v.  State,  82  »  See  mpra,  \  180. 

Wis.  580, 1892 ;  Johnson  v.  State,  29  *  Sujyra,  \  179.    See  Bittle  v.  State, 

Tex.  App.  150,  1890.  (Md.)  28  Atl.  Rep.  405,  1894. 

*  See  People  v.  Miles,  55  Cal.  207,  *  Thompson,  C.  J.,  Kelly  r.  Com., 

1880 ;  White  v.  State,  30  Tex.  App.  1  Grant,  484, 1868.    See  Com.  v,  Man- 

652,  1892..  fredi,  162  Pa.  144, 1894. 
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§  388.  Murder  in  the  second  degree  includes  all  cases  of  common 
Murder  in  ^^^  murder^  where  the  intention  was  not  to  take  life,  of 
de^rwi^n^  which  murder,  when  the  intent  was  only  to  do  great 
eludes  all  bodily  hurt,  may  be  taken  as  a  leading  illustration.^ 
law  mur-  There  may,  also,  be  cases  where  death  ensues  during  a 
whfch^the  ^iotous  affray,  under  circumstances  which  would  consti- 
intention  tute  murder  at  common  law,  but  which,  in  consequence 
take  life,  of  the  want  of  a  specific  intent  to  take  life  being  shown, 
^eain°^  amount  but  to  murder  in  the  second  degree.*  And  this 
mind^^is  i  ^®  ^^^  ^^^^  generally  wherever  the  mind,  from  any  form 
such  a  of  disturbance,  is  incapable  of  framing  a  specific  pur- 
be  incapa-  pose.*     It  has  been  also  held  that  where  the  offence  is 

'  That  "malice  aforethought"  is  Horn.;  Com.  v.  Neills,  2  Brewst.  553, 
essential,  see  Daly  v.  People,  39  Hun,  1868.  Supra,  H  47, 118.  It  is  said  in 
182,  1884;  State  v.  Curtis,  70  Mo.  594,  Missouri,  that  mental  excitement  and 
1879 ;  State  v.  Stoeckli;  71  Ibid.  559,  disturbance  produced  by  insults  con- 
1880 ;  Brooks  v.  State,  90  Ind.  428,  sisting  only  of  words,  may  reduce  the 
1882 ;  People  v.  Grigsby,  62  Cal.  482,  offence  to  murder  in  the  second  de- 
1881;  Bohanan  v.  State,  15  Nebr.  gree.  State  v.  Ellis,  74  Mo.  207, 
209,  1883.  1881 ;   State  v.  Kotowsky,  Ibid.  247, 

'  Com.  V,  Dougherty,  7  Smith's  1881.  See  State  v.  Crawford,  115  Mo. 
Laws,  695,  1828 ;  Whiteford  v.  Com.,  620,  1893 ;  State  v.  Estep,  44  Kans. 
6  Rand.  (Va.)  721, 1828 ;  State  v.  Rob-  572,  1890. 

inson,  73  Mo.  306,  1881 ;  State  v.  *  For  murder  in  the  second  degree 
Decklotts,  19  Iowa,  447,  1865.  See  under  statutes  of  Texas,  see  Skaggs  v, 
Washington  v.  State,  53  Ala.  29,  1875 ;  State,  31  Tex.  Cr.  563,  1893 ;  Crow  v. 
State  v.  Hill,69Mo.451, 1879;  Harris  State,  (Tex.)  21  S.  W.  Rep.  543, 
i;.  State,  36  Ark.  127.1880;  Caldwell  V.  1893;  Warren  v.  State,  31  Tex.  Cr. 
State,  41  Tex.  86, 1874;  Hill  v.  State,  11  573,  1893;  Coyle  v.  State,  31  Tex.  Cr. 
Tex.  App.  456, 1881.  As  to  Delaware  604,  1893 ;  May  v.  State,  (Tex.)  20  S. 
statute,  see  State  v.  Jones,  1  Houst.  C.  W.  Rep.  396,  1892 ;  Hardy  v.  State,  31 
C.  21,  1857 ;  State  v,  Hamilton,  Ibid.  Tex.  Cr.  289,  1892 ;  Simmons  v.  State, 
101,  1860;  State  v.  Gardner,  Ibid.  31  Tex.  Cr.  227,  1892 ;  Green  t;.  State, 
146,  1864;  State  v.  Green,  Ibid.  217,  (Tex)  20  S.  W.  Rep.  712,  1892;  Pace 
1866 ;  State  v.  Till,  Ibid.  233,  1867 ;  v.  State,  (Tex.)  20  S.  W.  Rep.  762, 
State  V.  Boice,  Ibid.  355,  1871;  State  1892;  Knowles  v.  State,  31  Tex  Cr. 
V.  Rhodes,  Ibid.  476,  1877  ;  State  v.  383,  1892  ;  Gibbs  v.  State,  (Tex.)  20  S. 
Scott,  41  Minn.  365,  1889;  State  v.  W.  Rep.  919,  1892;  Cochran  v.  State, 
Baldwin,  79  Iowa,  714,  1890.  But  28  Tex.  App.  422,  1890;  Fisher  v. 
see  Golding  v.  State,  26  Fla.  530,  State,  (Tex.)  13  S.  W.  Rep.  773,  1890  ; 
1890 ;  State  v.  Mitchell,  98  Mo.  657,  Jacobs  v.  State,  28  Tex.  App.  79, 
1889;  State  v.  Baker,  13  Mont.  160,  1889;  State  v,  O'Brien,  (Idaho,)  29 
1893.  Pac.  Rep.  38,  1892;  Kelly  v.  People, 

'  Com.  V.  Hare,  4  Penn.  L.  J.  257  ;  17  Colo.  130,  1891 ;  State  v.  Freidrich, 
8.  c.  2  Clark,  467,  1844;  and  see  4  Wash.  204, 1892 ;  State  r.  Peffers,  80 
Com.    V.    Sherry,    App.   Whart.     on   Iowa,   580,   1890;   Childers  v.  State, 
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murder,  but  there  is  no  proof  of  intent,  the  grrade  is  the  ^}f  <>f  ^pe- 

....  .     cific  in- 

second  degree.^      But  premeditation   is   essential,  as  in  tent. 

other  cases  of  murder.^ 

§  389.  When  the  defendant  is  in  such  a  state  of  drunkenness  as 

to  be  incapable  of  forming  a  specific  intent  to  take  life, 

then  the  offence,  if  murder  at  common  law,  is  murder  in  drunken- 

the  second  degree  under  the  statutes.*    "  Implied  malice  Smrder  in 

is  sufficient  at  common  law  to  make  the  offence  murder,  ^^®  second 

'    degree. 

and  under  our  statute  to  make  it  murder  in  the  second 
degree ;  but  to  constitute  murder  in  the  first  degree,  actual  malice 
must  be  proved.  Upon  this  question  the  state  of  the  prisoner's 
mind  is  material.  In  behalf  of  the  defence,  insanity,  intoxication, 
or  any  other  fact  which  tends  to  prove  that  the  prisoner  was  inca- 
pable of  deliberation,  was  competent  evidence  for  the  jury  to  weigh. 
Intoxication  is  admissible  in  such  cases,  not  as  an  excuse  for  crime, 
but  as  tending  to  show  that  the  less  and  not  the  greater  offence  was 
in  fact  committed."*     When,  however,  the  defendant  voluntarily 

(Tex.)  13  S.  W.  Rep.  650,  1890;  86  Va.  746,  1890;  State  v,  Punshon, 
Powell  V.  State,  28  Tex.  App.  393,  (Mo.)  27  S.  W.  Rep.  1111, 1894. 
1890;  State  v.  Moxley,  102  Mo.  374,  »  See  cases  cited  supra,  §§  47, 48, 51, 
1890 ;  Ex  parte  Jones,  31  Tex.  Cr.  422,  52 ;  Willis  v.  Com.,  32  Gratt.  929, 1879 ; 
1893;  State  v.  McKinzie,  102  Mo.  State  v.  Trivas,  32  La.  An.  1086, 
620,  1890;  Jones  v.  State,  29  Tex.    1880. 

App.  338,  1890 ;  Surrell  v.  State,  29  *  Carpenter,  J.,  State  v.  Johnson,  40 
Tex.  App.  321,  1890 ;  Turner  v.  State,  Conn.  136,  1873;  see  Com.  v.  Jones,  1 
(Tenn.)  15  S.  W.  Rep.  838, 1891 ;  State  Leigh,  610,  1829 ;  Com.  v.  Haggarty, 
V.  Elkins,  101  Mo.  344,  1890;  Baltrip  Lewis  C.  L.  403,  1847;  Plrtle  v.  State, 
V.  State,  30  Tex.  App.  545, 1891 ;  State  9  Humph.  664, 1848 ;  People  v.  Young, 
1?.  Nelson,  101  Mo.  464,  1890 ;  State  v.  102  Cal.  411,  1894;  see  Upstone  v. 
Howard,  102  Mo.  142,  1890;  Jacobs  People,  109  111.  169,  1883. 
V.  Com.,  (Pa. )  22  W.  N.  C.  268,  1888 ;  "  Except  in  the  case  of  murder, 
Bohanan  v.  State,  15  Nebr.  209,  1883 ;  which  happens  in  consequence  of 
Johnson  v.  State,  24  Fla.  162,  1888.  actual  or  attempted  arson,  rape,  rob- 
Supra,  ?  47.  bery,  or  burglary,"  says  Judge  Lewis, 

*  Harris  v.  State,  8  Tex.  App.  90,  of  the  Supreme  Court  of  Pennsylvania, 
1880;  Douglass  v.  State,  Ibid.  520,  "  a  deliberate  intention  to  kill  is  the 
1880 ;  Hubby  V.  State,  Ibid.  597, 1 880 ;  essential  feature  of  murder  in  the 
Melcik  V,  State,  (Tex.)  24  S.  W.  Rep.  first  degree.  When  this  ingredient  is 
417, 1893 ;  see  State  v.  Lewis,  118  Mo.  absent;  where  the  mind,  from  intoxi- 
79,  1893.  cation  or  any  other  cause,  is  deprived 

*  State  V.  Lewis,  74  Mo.  222,  1881 ;  of  its  power  to  form  a  design  with  de- 
Gonzales  v.  State,  31  Tex.  Cr.  508,  liberation  and  premeditation,  the  of- 
1893;  State  v,  Fairlamb,  (Mo.)  25  fence  is  stripped  of  the  malignant  feat- 
8.  W.  Rep.  895, 1894 ;  State  v,  Scott,  ures  required  by  the  statute  to  place 
36  W.  Va.  704,  1892 ;  Shipp  v.  Com.,   it  on  the  list  of  capital  crimes ;  and 
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made  himself  drunk  in  anticipation  of  the  crime,  the  offence  is 
murder  in  the  first  degree.^ 

§  390.  As  has  been  already  noticed,  if  a  pregnant  woman  be 
killed  in  an  attempt  to  produce  abortion  in  her,  and  it 
woman  in  appears  that  the  design  of  the  operator  was  not  to  take 
to  produ^  ^^^  lif^  of  the  mother,  the  offence  has  been  held  murder 
murdw'in  ^°  *^®  second  degree.*  And  on  the  principles  already 
the  second  expressed,  this  may  be  defended  in  all  cases  where  the 
intent  was  to  do  the  mother  serious  bodily  harm.  Where 
there  is  no  such  intent,  the  proper  course  is  to  indict  separately  for 
the  manslaughter  of  the  mother,  and  for  the  perpetration  of  the 
abortion. 

§  391.  Aside  from  murder  in  the  commission  of  enumerated  felo- 
nies, the  rule  is  that  where  the  deliberate  intention  is  to 

Mcand^de-  ^^^®  ^^^^'  ^^^  death  ensues,  it  is  murder  in  the  first  de- 
gree a  com-  gree;  where  it  is  to  do  serious  bodily  harm,  and  death 
courts  are  ensues,  it  is  murder  in  the  second  degree;  while  the 
STdistu^l.  common  law  definition  of  manslaughter  remains  unaltered. 
This  distinction,  however,  cannot  always  be  preserved. 
In  those  jurisdictions  where  the  juries  are  entitled  to  take  control 
of  the  law,  it  of  course  gives  way  to  other  tests  more  agreeable  to 
the  prejudices  of  the  particular  case.  And  even  where  the  court 
assumes  its  proper  province,  and  where  it  lays  down  the  law  with 
precision  and  fulness,  a  jury  is  apt  to  seize  upon  murder  in  the 
second  degree  as  a  compromise,  when  they  think  murder  has  been 

neither  courts  nor  juries  can  lawfully  1893;  State  v.  Zom,  22  Oreg.  691, 

dispense  with  what  the  act  of  assembly  1892;  People  v.  Vincent,  95  Cal.  425, 

requires."    Lewis  C.  L.  405.    And  see  1892 ;  Bernhardt  v.  State,  82  Wis.  23, 

Haile  v.  State,  11  Humph.  154,  1851;  1892. 

People  V.  Leonardi,  (N.  Y.  App.)  38  *  Supra,  J  49 ;  Nevling  v.  Com.,  98 

N.  E.  Eep.  372, 1894;  Warner  i7.  State,  Pa.  323, 1881 ;  State  v.  Robinson,  20 

(N.  J.)  29  Atl.  Rep.  505,1894;  Asz-  W.  Va.  713, 1883;  Garner  v.  State,  28 

man    v.  State,  123    Ind.  347,  1889;  Fla.  113, 1891;  Houston  t>.  State,  (Tex.) 

Com.  V.  Cleary,  135  Pa.  64, 1890 ;  State  14  S.  W.  Rep.   352,  1883;   State  v. 


V.  Ashley,  (La.)  13  So.  Rep.  738, 1893 
Hodges  V.  Com.,  89  Va.  265,  1892 
King  V.  State,  80  Ala.  612,  1891 
Hanvey  v.  State,  68  Ga.  612,  1882 


O'Neil,  51  Kans.  651,  1893;  Sanders 
V.  State,  94  Ind.  147,  1883. 

*  Supra,  li  316,  325;  infra,  §  450 
Com.  V.  Jackson,  15  Gray,  187,  1860 


Moon  V.  State,  68  Ga.  687, 1882;  Evers  Com.  v.  Keeper,  2  Ashm.  227,  1838 

V.  State,  31  Tex.  Cr.  318,  1892.    See  State  v,  Moore,  25  Iowa,  128,  1867 

Hall  V.  Com.,  (Ky.)  13  S.  W.  Rep.  Yundt  v.  People,  65  111.  372,  1872 

1082, 1890,  for  verdict  of  manslaugh-  See   State  v,  Bowker,  (Greg.)  38  Pac 

ter.    State  v.  O'Neil,  51  Kans.  651,  Rep.  124,  1894. 
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committed;  but  are  unwilling,  in  consequence  of  circumstances  of 
mitigation,  to  expose  the  defendant  to  its  full  penalties.     In  such 
cases  courts  are  not  disposed  to  disturb  verdicts,  but  permit  them  to 
stand,  though  technically  incorrect.^ 

§  392.  The  character  of  the  presumption  to  be  drawn  in  cases 
of  malicious  killing  is  elsewhere  independently  discussed.*  i^  caseB  of 
It  is  scarcely  necessary  here  to  repeat  that  such  a  pre-  gu^^Dtion^ 
sumption  is  an  inference  of  fact  to  be  drawn  from  all  "  for  mur- 
the  circumstances  of  the  particular  case.     Wherever  the  Beoond 
killing  is  with  a  deadly  weapon,  and  there  is  evidence  ^®8^®- 
aliunde  showing  that  this  was  intentionally,  deliberately,  and  un- 
justifiably used,  then  the  inference,  as  we  have  just  seen,  is  that  of 
an  intent  to  take  life,  and  the  case  is  murder  in  the  first  degree. 
The  burden,  however,  of  proving  this  is  on  the  prosecution.'   Strip- 
ping the  case  of  these  incidents,  however,  and  supposing  that  simply 
a  malicious  killing  be  proved,  then  the  inference  is  of  murder  in  the 
second  degree.* 

^  Whart.  on  Horn.  §  198 ;  Slaughter  54  Mo.  163,  1878 ;  State  v,  Evans,  65 

V,  Com.,  11  Leigh,  681, 1841 ;  State  v.  Ibid.  674,  1877 ;   State  v.  Winge,  66 

Ostrander,  80  Mo.  18,  1852 ;  State  v.  Ibid.  181,  1877 ;  State  v.  Testerman, 

Cooper,  71  Ibid.  486,  1880 ;  State  v.  68  Ibid.  408, 1878 ;  State  v,  Eaton,  75 

Mewherter,  46  Iowa,  88,  1877.    See,  Ibid.  686,  1881;  State  v,  Phelps,  76 

however,  Clem  v.  State,  42  Ind.  420,  Ibid.  319,  1882 ;  Hamby  v.  State,  86 

1878 ;  State  v.  Mahly,  68  Mo.  316,  Tex.  628,  1871 ;   Preuit  v.  People,  5 

1878.    See  Blain  v.  State,  (Tex.)  26  S.  Nebr.  377,  1869;   Milton  v.  State,  6 

W.  Rep.  63, 1894.  Nebr.  186,  1877 ;  Hodge  v.  State,  26 

*  See  Whart.  Crim.  Ev.  ?J  734,  764.  Fla.  11, 1890. 

'  Murray  v.  Com ,  79  Pa.  311, 1876 ;  In  a  Texas  case  it  is  said :  "  When 
Kehoe  v.  Com.,  86  Ibid.  127,  1877.  a  homicide  has  been  proven,  that  fact 
See,  also,  People  v,  Pallister,  138  N.  alone  authorizes  the  presumption  of 
Y.  601,  1893 ;  Smith  v.  People,  141  malice,  and  unexplained  would  war- 
Ill.  447,  1892;  Lyons  v.  People,  137  rant  a  verdict  for  murder  in  the  second 
HI.  602,  1891 ;  Warner  v.  State,  (N.  degree.  But  express  and  premeditated 
J.)  29  Atl.  Rep.  606,  1894;  People  v.  malice  can  never  be  presumed;  it  i& 
Elliott,  80  Cal.  296, 1889.  evidenced  by  former  grudges,  previous 

*  Supra,  i  118 ;  Whart.  on  Crim.  Ev.  threats,  lying  in  wait,  or  some  con- 
ii  384,  721 ;  Com.  v.  Drum,  58  Pa.  9,  certed  scheme  to  kill,  or  do  some 
1868 ;  O'Mara  v.  Com.,  76  Ibid.  424,  bodily  harm,  as  poisoning,  starving^ 
1874 ;  McCue  v.  Com.,  78  Va.  186,  torturing,  or  the  attempted  perpetra- 
1875 ;  State  v.  Walters,  46  Iowa,  389,  tion  of  rape,  robbery,  or  burglary,  and 
1877 ;  Hill  v.  Com.,  2  Qratt.  694, 1846 ;  these  evidences  of  express  malice,  or 
McDaniel  v.  Com.,  77  Va.  281,  1888;  some  one  of  them,  must  be  proven  as 
Mitchell  V.  State,  6  Yerg.  340, 1833 ;  directly  as  the  homicide,  before  the 
Witt  V,  State,  6  Cold.  6, 1868 ;  Davis  jury  are  authorized  in  finding  a  verdict 
V.  State,  10  G&.  101,  1861 ;  Green  v,  for  murder  in  the  first  degree. 

State,  69  Ala.  6, 1881 ;  State  v.  Holmes,       "  The  distinction  between  murder 
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§  393.  Under  the  statutes  a  common  law  indictment  for  murder 
is  sufficient  to  sustain  a  verdict  of  guilty  of  murder  either 

ii^ind?ct-  ^°  *^®  ^^*  ^^  ^^^  second  degree.  It  being  held,  as  has 
mentfor  already  been  seen  fully,  that  the  line  separating  murder 
sustains  from  manslaughter  is  in  no  way  changed  by  our  statutes  ; 
degTM.  ^^^  1^  b^ing  further  seen  that  murder  in  the  second 
degree  is  simply  murder  at  common  law  with  certain 
aggravating  features  discharged,  it  follows  that  on  a  common  law 
indictment  for  murder  a  verdict  of  murder  either  in  the  first  or  in 
tlie  second  degree  can  be  sustained.  So,  indeed,  have  our  courts, 
in  many  instances,  ruled.^     The  same  principle  has  been  recognized 

in  the  first  and  second  degrees  has  (N.  S.)  817,  1874;  Crehrke  v.  State,  18 
been  so  often  discussed  by  this  court  Tex.  568, 1855;  Wall  v.  State,  18  Ibid, 
that  we  deem  it  necessary  here  only  682,  1857;  Henrie  v.  State,  41  Ibid, 
to  refer  to  a  few  cases  deciding  this  573,  1875 ;  Bohanan  v.  State,  14  Tex. 
question :  McCoy  v.  The  State,  25  Tex.  App.  380,  1883 ;  McAdams  v.  State, 
33,  1860 ;  Maria  v.  The  State,  28  Ibid.  25  Ark.  405, 1869 ;  Leschi  v.  Territory, 
698,  1866 ;  Ake  v.  The  State,  30  Ibid.  1  Wash.  Ter.  13,  1857 ;  Brannigan  t;. 
466, 1867 ;  Lindsay  v.  The  State,  and  Territory,  3  Utah,  488, 1869.  See  Ho- 
Williams  v.  The  State,  decided  at  this  ganv.  State,  30  Wis.  437, 1872 ;  Davis  v. 
term."  Ogden.  J.,  Hamby  v.  State,  36  State,  39  Md.  355 ;  People  v.  Osmond, 
Ibid.  523,  1872;  supra,  J  377.  138  N.  Y.  80,  1893;  Garvey's  Case,  7 

*  State  V.  Verril,  54  Me.  408,  1866 ;  Colo.  384,  1884. 
State  V.  Pike,  49  N.  H.  399,  1869;  As  to  Florida,  see  Bird  v.  State,  18 
Green  v.  Com.,  12  Allen,  155,1866;  Fla.  493,  1882. 
Fitzgerald  v.  People,  37  N.  Y.  413,  In  Missouri,  however,  it  is  held 
1867;  Kennedy  v.  People,  39  Ibid,  necessary  to  specify  the  murder  to 
245, 1880 ;  Cox  v.  People,  80  Ibid.  500,  have  been  wilful  and  deliberate,  and 
1880;  Com.  v.  White,  6  Binn.  179,  to  state  the  circumstances  making  it 
1813 ;  Com.  v.  Fiannagan,  7  Watts  &  such.  Bower  v.  State,  5  Mo.  364, 
S.  415, 1844;  Graves  v.  State,  45  N.  J.  1838 ;  State  v.  Jones,  20  Ibid.  58, 1854. 
L.  347,  1881 ;  Com.  v.  Miller,  1  Va.  But  see  State  v.  Kilgore,  infra. 
Cas.  310, 1812 ;  Com.  v.  Wicks,  Ibid.  As  to  California,  see  People  v.  Wal- 
387, 1824;  Livingston's  Case,  14  Gratt  lace,  9  Cal.  30, 1857;  People  v.  Steven- 
592,  1857 ;  Cargcn  v.  People,  39  Mich,  son,  Ibid.  273,  1857 ;  People  v.  Dolan, 
540,  1878;  State  v.  Lessing,  16  Minn.  Ibid.  576,  1857;  People  v.  Murray,  10 
75,  1870 ;  Hines  v.  State,  8  Humph.  Ibid.  309,  1858 ;  People  v.  Urias,  12 
597, 1848;  Mitchell  v.  State,  5  Yerg.  Ibid.  325,  1859. 
340,  1833 ;  Poole  ^.  State,  2  Baxt.  In  Connecticut,  under  the  Revised 
288,  1872 ;  Taylor  v.  State,  11  Lea,  Statutes,  providing  that  the  "  degree 
708,  1883;  People  v.  Lloyd,  9  Cal.  54,  of  the  crime  shall  be  alleged,"  it  is 
1857 ;  People  v.  Bonilla,  38  Ibid.  699,  sufficient,  after  stating  the  crime  in 
1870 ;  State  v.  Millain,  3  Nev.  409,  the  usual  common  law  form,  to  add 
1866;  State  V.Thompson,  12  Ibid.  140,  that  the  defendant  did  thereby  com- 
1877 ;  State  v.  Hing,  16  Ibid.  307,  mit  murder  in  the  first  degree.  Smith 
1882;   People  v.  Ah  Choy,  1  Idaho,   v.  State,  50  Conn.  193,  1883.     And 
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in  cases  where  murder  is  committed  in  the  attempt  to  commit  arson^ 
rape,  robbery,  etc.,  in  which  cases  the  specific  intent  need  not  be 
alleged.^  These  rulings  were  first  made  in  Pennsylvania,  a  State 
which  was  the  earliest  to  legislate  on  this  subject ;  and  it  needs  but 
a  glance  at  the  statutes  and  their  history  to  see  that  the  interpreta- 
tion then  given  to  them  by  the  courts  is  correct.  The  object  of  the 
statutes  in  Pennsylvania,  and  in  the  States  that  adopted  the  same 
legislation,  was  to  provide  that  when  a  defendant's  mind  is  not 
capable  of  a  specific  design  to  take  life,  then  he  is  not  to  be  capi- 
tally punished.*  In  subsequent  Pennsylvania  statutes,  it  was  pro- 
vided that  when  the  defendant's  mind  is  disturbed  to  the  further 
extent  of  being  actually  insane,  then  the  jury  is  to  acquit  of  the 
felony,  but  find  the  insanity,  upon  which  the  defendant  is  to  be  im- 
prisoned as  a  dangerous  lunatic.  Analogous  statutes  have  been 
adopted  throughout  the  United  States.  Now  it  is  no  more  reason- 
able to  require  "  a  specific  intention  to  take  life  "  to  be  specially 
averred  to  meet  the  first  class  of  statutes,  than  it  is  to  require 
*'  sanity  "  to  be  specially  averred  to  meet  the  second  class  of  stat- 
utes.^ The  legal  scope  of  murder,  as  a  generic  term,  is  unchanged, 
by  either  of  the  statutes.  All  that  the  statutes  say  is  that  when 
the  jury  find  that  the  murder  was  committed  in  certain  conditions 
of  mind,  then  the  punishment  shall  not  be  death,  but  imprisonment. 
We  cannot  reject  this  reasoning  without  holding  that  in  all  cases 
where  a  jury  are,  by  statute  or  otherwise,  authorized  to  find  a 
diminished  responsibility,  the  indictment  must  specially  negative  the 
facts  implying  such  diminished  responsibility.  But  this  is  absurd ; 
and  we  must,  therefore,  fall  back  on  the  position  established  above, 
that  an  indictment  for  murder  at  common  law  is  sufficient  in  cases 
of  murder  in  the  first  degree.     Hence,  also,  under  an  indictment  in 

see,  also,  State  v.  Hamlin,  47  Conn.  As  to  Kansas,  see  State  v.  Fooks, 

95,  1878.  29  Kan.  425,  1883 ;   State  v.  Brown, 

As  to  Iowa,  rejecting  the  views  of  infra. 

the  text,  see  State  v.  McCormick,  27  '  Com.  v.  Flannagan,   7  Watts  & 

Iowa,  402,   1868 ;    State  v,  Watkins,  Serg.  415,  1844. 

Ibid.  415,  1868.  '  See  supra,  J  376 ;  and  particularly 

In  Indiana,  murder  in  first  degree  1  Whart.  &  St.  Med.  Jur.  §J  181,  214, 

must  be  averred  to  have  been  done  227. 

"  purposely."  Snyder  v.  State,  59  Ind.  "  This  has  been  even  held  when  the 

105,  1878.    See  Powers  v.  State,  87  statute  makes  a  "  sound  mind  "  a  con- 

Ind.  144,  1882.  stituent  of  murder.     Fahnestock  v. 

As  to  Montana,  see    Territory  v.  State,  23  Ind.  231,  1864.    See  Dumas 

McAndrews,  3  Mont.  158, 1878.  v.  State,  63  Ga.  600, 1879. 
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the  common  law  form  the  prosecution  may  put  in  evidence  killing 
by  poison,  or  killing  with  the  intent  to  commit  arson,  rape,  robbery 
or  burglary,^  or  killing  by  lying  in  wait.* 

By  the  same  reasoning,  it  has  been  held  in  Pennsylvania  not 
necessary  to  aver  "against  the  statute"  in  the  conclusion,  the  offence 
being  at  common  law,  and  only  the  punishment  statutory.' 

§  394.  Under  an  indictment  for  murder  at  common  law,  there 

may  be,  as  has  just  been  incidentally  noticed,  a  convic- 
Bhouid  tion  of  either  murder  in  the  first  or  of  murder  in  the 
deMw        second  degree,  as  well  as  a  conviction  of  manslaughter.* 

Hence,  under  such  an  indictment,  if  there  be  a  conviction 
for  manslaughter,  or  of  murder  in  the  second  degree,  the  more  cor- 
rect course  is  to  find  "  not  guilty  of  murder,  but  guilty  of  man- 
slaughter," or  "  of  murder  in  the  second  degree."*  In  Maryland 
this  has  been  held  essential.^     But  such  a  degree  of  particularity  is 

^  Boach  V.  State,  8  Tex.  App.  478,  though  the  conviction  was  only  for 

1880.    See,  as  to  indictment  in  New  murder  in  the  second  degree.    See 

York,  Cox  v.  People,  80  N.  Y.  500,  State  v.  McNally,  82  Iowa,  581, 1868 ; 

1880 ;  Mendez  v.  State,  29  Tex.  App.  State  v.  McCormick,  27  Ibid.    402, 

608, 1891.  1871.     As  to  Missouri,  see  State  v. 

«  State  t;.  Kilgore,  70  Mo.  546, 1879.  Phillips,  24  Mo.  475, 1857. 

•  Com.  V,  White,  6  Binn.  179,  1813.  In  Kansas,  the  indictment  to  con- 
In  Maine,  under  the  Act  of  1865,  c.  stitute  murder  in  the  first  degree 
839,  it  is  necessary  only  to  charge  that  must  charge  that  the  assault  and  the 
the  defendant  "  feloniously,  wilfully,  killing  were  with  the  deliberate  and 
and  of  his  malice  aforethought,"  did  premeditated  intention  of  killing  the 
kill  the  deceased.  State  v,  Verrill,  deceased.  State  v.  Brown,  21  Kans. 
64  Me.  408,  1866.    As  to  New  Hamp-  38, 1879. 

shire,  see  State  v.  Pike,  49  N.  H.  399,  In  Connecticut,  as  we  have  seen,  a 

1869  (Smith,  J.)  statute  was  passed  in  1870  declaring 

In  summing  up  the  adjudications  that  in  all  indictments  of  murder  the 
on  this  point,  we  may  say  that  in. degree  shall    be    charged.     State   v, 

Massachusetts,  New  York,  Virginia,  Hamlin,  47    Conn.    95,   1878,    cited 

Indiana,  Wisconsin,  Arkansas;  Texas,  supra.    This,  however,  does  not  touch 

Nevada,  Minnesota,  California,  and  indictments  found  prior  to  its  passage, 

Washington  Territory,  as  well  as  in  in  which  it  is  not  necessary  to  allege 

Pennsylvania,  Maine,  and  New  Hamp-  the  degree.    State  v.  Smith,  38  Conn, 

shire,  which  have  been  specially  cited  397,  1871. 

above,  an  indictment  for  murder  at  *  See  Com.  v.  Herty,  109  Mass.  348^ 

common  law  will  sustain  a  verdict  of  1872  ;  Keefe  v.  People,  40  N.  Y.  348, 

murder  in  the  first  degree.  1868 ;   Davis  v.  State,  39  .  Md.    355, 

In  Iowa,  it  has  been  held  by  the  1874 ;  State  t>.  Grant,  7  Oreg.  414, 1879. 

Supreme  Court  error  to  put  the  de-  *  See  infra,  I  541, 

fendant  on  trial   for  murder  in  the  •  State  v.    Flannigan  6    Md.    167, 

first  degree,  on  an  indictment  charg-  1854.    See  infra,  {  541 ;  Weighorst  v, 

ing  murder    in    the    second  degree.  State,  7  Md.  442,  1855. 
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inooDsistent  with  the  practice  which  has  been  generally  sustained.^ 
And,  in  any  view,  an  acquittal  or  conviction  of  the  minor  degree 
on  an  indictment  good  for  the  major  is  an  acquittal  of  the  major.* 
But  the  verdict  must  specify  the  degree.*  And  defendants,  whether 
joint  principals,  or  principals  and  accessaries,  may  be  convicted  of 
different  degrees.* 

VII.   RIOTOUS   HOMICIDES. 

§  395.  When  an  unlawful  assemblage  takes  place  for  the  redress 
of  a  supposed  public  wrong,  and  particularly  where  its  ob- 
ject is  the  overturn  of  government,  or  the  resistance  of  is  levied 
executive,  legislative,  or  judicial  authority  as  such,  par-  ™ern- 
ticipation  in  it,  to  the  extent  of  levying  war  against  the  ^ent  for 
government  for  these  public  purposes,  becomes  treason,  purpoees, 
Where,  however,  the  intention  is  to  redress  a  private  or  i^g  fo}. ' 
social  grievance,  and  to  incidentally  resist  process  merely  j*-^(5i^^* 
so  far  as  may  be  necessary  to  effect  the  private  or  social  should  be 
€nd,  the  offence  amounts  not  to  the  dignity  of  treason,  and  cide. 
if  during  its  commission  life  is  lost,  the  offender  may  be 
tried  for  homicide.     Two  observations,  however,  may  properly  be 
made  in  this  connection :  (1)  Even  supposing  treason  exists,  the 
felony  of  murder  or  manslaughter  does  not  merge  in  it.     Merger 
only  exists  where  a  misdemeanor  and  a  felony  form  a  constituent 
part  of  the  same  act,  as  where  an  attempt  to  commit  a  larceny  and 
the  larceny  itself  unite.   In  such  cases  it  is  the  felony  alone  that  can 
be  prosecuted.  But  two  felonies  cannot  thus  coalesce,  for  being  each 
of  equal  grade  neither  sinks  into  the  other.   (2)  The  domains  of  trea- 
son have  become  restricted  within  limits  which  exclude  the  great 
mass  of  those  cases  of  general  riot,  which  were  formerly  included 
within  the  term.    It  has  already  been  noticed  that  during  the  neces- 
sities of  civil  war  in  England,  each  government  for  the  time  in  power, 
acting  on  the  principle  that  self-preservation  is  the  duty  of  all  gov- 
ernments, followed  its  predecessors  in  pushing  the  law  of  treason  to 

*  Whart.  Cr.  PL  &  Pr.  H  736  et  seq.  the  defendant  could  Buccessfully  plead 

'  Bee  authorities  given  more  fully,  the  proceedings  in  this  case  in  bar  of 

infra,  |  641 ;  Whart.  Cr.  PI.  &  Pr.  J|  any  subsequent  prosecution  against 

465,  742.  him  for  the  same  offence."    McMil- 

A  verdict  of  guilty  of  murder  in  Ian,  C.  J.,  State  v.  Lessing,  16  Minn. 

the  second  degree  "  is  equivalent  to  80, 1870. 

an  express  acquittal  of  the  defendant  '  Infra,  {  543. 

for  murder  in  the  first  degree,  and  *  Supra,  |  286. 
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its  extremest  verge,  both  as  regards  principle  and  temper.  But  in 
more  recent  days,  when  the  crown  no  longer  feels  it  to  be  a  contest 
for  life  between  it  and  the  state  prisoner  at  the  bar,  the  old  policy 
has  been  relaxed,  and  "  levying  war,"  in  the  definition  of  treason,  is 
shorn  of  the  constructive  element,  and  restricted,  as  the  term  sug- 
gests, to  the  actual  making  of  war  against  the  State.  The  same 
amelioration  of  judicial  construction  has  taken  place,  also,  in  our 
own  country.  In  the  earlier  treason  cases  in  Pennsylvania,  those 
of  Roberts  and  Carlisle,  which  were  tried  in  revolutionary  times, 
the  early  English  precedents  were  cited  with  approbation  and  ap- 
plied with  rigor.  In  Fries's  trial,  which  took  place  during  the  ad- 
ministration of  John  Adams,  when  the  government  was  scarcely 
settled,  the  same  general  views  were  expressed  which  obtained  in 
England  during  the  civil  wars,  and  a  local  opposition  to  the  execu- 
tion of  the  window  tax  was  construed  to  be  a  "  levying  war  "  against 
the  government  of  the  United  States.  But  in  Hanway's  Case,  the 
Circuit  Court  of  the  United  States,  sitting  in  Philadelphia  in  1851, 
after  noticing  the  fact  that  the  better  opinion  in  England  now  is  that 
the  term  **  levying  war  "  should  be  confined  to  insurrections  and  re- 
bellions for  the  purpose  of  "  overturning  the  government  by  force 
and  arms,"  went  on  to  say  that  a  combination  on  the  part  of  certain 
citizens,  in  a  particular  neighborhood,  to  aid  fugitive  slaves  in  resist- 
ing their  capture,  even  thoiigh  such  resistance  results  ib  murder  and 
robbery,  is  not  treason.^ 

§  396.  Individuals  who,  though  not  specifically  parties  to  the 

killing,  are  present  and  consenting  to  the  assemblage  by 
prindpars  whom  it  is  perpetrated,  are  principals  when  killing  is  in 
m  riotous    pursuance  of  common  design.     "  When  divers  persons," 

says  Hawkins,  "  resolve  generally  to  resist  all  opposers  in 
the  commission  of  a  breach  of  the  peace,  and  to  execute  it  in  such  a 
manner  as  naturally  tends  to  raise  tumults  and  affrays,  and  in  so 
doing  happen  to  kill  a  man,  they  are  all  guilty  of  murder,  for  they 
must  at  their  peril  abide  the  event  of  their  actions  who  unlaw- 
fully engage  in  such  bold  disturbances  of  the  public  peace,  in  op- 
position to,  and  defiance  of,  the  justice  of  the  nation."^    And  the 

^  XJ.  S.  V,  Hanway,  2  Wall.  Jr.  139,  F.  &  F.  351, 1868 ;  R.  v.  McNaughton, 
1851.  14  Cox  C.  C.  576, 1881 ;  U.  S.  v.  Ross, 

^  Supra,  ?  213 ;  1  Hawk.  P.  C.  c.  1  Gallis.  624, 1814 ;  Ruloff  v.  People, 
13,  8.  51 ;  Staundf.  17 ;  1  Hale,  439  45  N.  Y.  213,  1870 ;  Huling  v.  State, 
et  ieq.;  4  Bl.  Com.  200;  1  East  P.  17  Ohio  St  583,  1867 ;  Washington  v. 
C.  c.  55,  8.  33,  p.  257 ;  R.  v.  Archer,  1   State,  36  Ga.   222,  1861 ;  Brennan  v. 
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principle  applies  to  cases  of  unlawful  assembly  not  amounting  to 
riotJ 

§  397.  It  should  be  observed,  however,  that  while  the  parties  are 
responsible  for  consequent  acts  growing  out  of  the  general 
design,  they  are  not  for  independent  acts  growing  out  of  ooliaterai 
the  particular  malice  of  individuals.  Thus  if  one  of  the 
party,  on  his  own  hook,  turn  aside  to  commit  a  felony  foreign  to  the 
original  design,  his  companions  do  not  participate  in  his  guilt.'  It 
must  be  remembered  that  to  make  out  the  corpus  ddicH  in  such  cases 
it  is  essential  to  show  that  the  party  charged  struck,  either  actually 
or  constructively,  the  fatal  blow,  and  consented  to  the  common  de- 
sign. Thus  it  has  been  correctly  held  in  England  that  when  two  or 
more,  one  of  whom  has  received  a  provocation  (as  a  blow)  which 
would  reduce  homicide  to  manslaughter,  are  all  charged  with  mur- 
der, and  it  cannot  be  proved  which  of  them  inflicted  the  fatal  blow, 
neither  of  them  can  be  convicted  of  murder,  without  a  proof  of  a 
common  design  to  inflict  the  homicidal  act ;  nor  of  manslaughter, 
without  proof  of  a  common  design  to  inflict  unlawful  violence.* 

§  398.  Where  a  sudden  popular  movement  is  got  up  for  the  pur- 
pose of  redressing  some  supposed  grievance,  the  temper  of 
those  concerned  is  aroused   by  the  outrage  they  believe  ^ith^ur 
themselves  to  have  suffered,  and  in  this  view  a  homicide  JJ^Jj^*  ^ 
committed  by  one  of  the  parties  so  affected  would  be  but  voives 
manslaughter.     We  must,  however,  remember  that  the  Slighter. 
common  law  treats  at  least  as  manslaughter  all  killing 
when  in  performance  of  an  unlawful  act,  and  the  "  unlawful  act '' 
in   this  case  is  the   riotous  assemblage,   in   which  all  voluntary 
participants,  passive   or  active,  are  responsible.*    It  should    be 
added  that  a  rioter  is  not  responsible  for  an  accidental  homicide 
caused  by  an  officer  engaged  in  suppressing  the  riot  f  nor  for  a 

People,  15  III.  511,  1853 ;  Lamb  v.  '  R.  v.  Turner,  4  F.  &  F.  339,  1864. 

People,   96  Ibid.   73,  1880;  State  v.  *  See  mpra,  JJ  213  ei  seq.;   R.  v. 

Simmons,  6  Jones  Law,  (N.  C.)   21,  Murphy,  6  0.  &  P.  103, 1833 ;  R.t;.Col- 

1858 ;  People  v.  Brown,  59  Cal.  345,  lison,  4  Ibid.  565, 1831 ;  R.  v.  Jackson, 

1881.  7  Cox  C.  0.  357,  1857 ;  R.  v,  Skeet,  4 

1  R.  V,  McNaughton,  14  Cox  C.  C.  F.  &  F.  931,  1866 ;  Patten  v.  People. 

576, 1881.  18  Mich.  314, 1869 ;  People  v.  Knapp, 

*  Supra,  li  214t-220;  R.  v,  Skeet,  4  26  Ibid.  112,  1872;  Sloan  v.  State,  9 

F.  &  F.  931,  1866 ;  R.  v.  Hawk,  3  C.  Ind.  565, 1857 ;  Brennan  v.  People,  15 

&  P.  392,  1828 ;  R.  V.  Collison,  4  Ibid.  111.  511,  1853;  State  v.  Jenkins,  14 

565,  1831 ;  R.  v.  Warner,  5  Ibid.  525,  Rich.  {S.  C.)  215, 1867. 

1833 ;  R.  V.  Price,  8  Cox  C.  C.  96, 1858 ;  *  Com.  v.  Campbell,  7  Allen,  541, 

U.  S.  V,  Gilbert,  2  Sumn.  19, 1837.  1863. 
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death  caused  by  a  stranger  independently  interfering  for  his  own 
ends.* 

§  399.  When  the  object  is  to  inflict  capital  punishment  by  what 
Killing  by  ^^  caU^  lynch-law,  all  who  consent  to  the  design  are  re- 
lynch^aw  sponsible  for  the  overt  act.*  Under  the  statute  above 
in  the  first  analyzed^  this  is  murder  in  the  first  d^ree  when  not 
**^™**  executed  in  hot  blood.  Of  all  species  of  homicide  it  is 
among  those  that  most  strikingly  combine  the  two  distinctive 
features  of  that  type — namely,  deliberation  and  a  specific  intent 
to  take  life. 

§  399  a.  Even  though  the  original  assailants  in  a  riotous  homicide 
If  there  be  ^^  guilty  of  murder,  a  person  who,  in  hot  blood,  rushes 
cooling  in  to  aid  them,  is  responsible  only  for  manslaughter  for  a 
fenoe  may  killing  which  takes  place  after  he  joins  them.'  Whether 
bemu  ep.  ^  particular  party  in  such  a  homicide  is  guilty  of  murder, 
supposing  hot  blood  to  have  been  proved,  depends  upon  whether 
there  has  been  cooling-time.^  A  person  who  is  secure  from  further 
personal  aggressions  has  no  right  to  return  armed  to  the  scene  of 
conflict,  and  voluntarily  engage  in  a  new  conflict  with  the  ag- 
gressor. If  he  do,  and  slay  his  assailant,  the  ofience  will  be  mur- 
der or  manslaughter,  according  to  the  particular  circumstances.^ 
Where  the  whole  proceeding  is  infected  with  a  continuous  public 
excitement,  and  where  the  return  to  the  conflict  is  so  immediate 
and  so  associated  in  sentiment  as  to  form  part  of  the  same  trans- 
action with  the  orginal  assault,  the  law  applies  the  original  provo- 
cation to  the  fatal  blow.  What  interval  of  time  is  necessary  to  ex- 
clude the  hypothesis  of  continuousness  is,  of  course,  dependent  upon 
the  circumstances  of  the  case  and  the  temperament  of  the  individ- 
uals. But  a  good  test  is  the  interposition  of  other  subject-matters 
in  the  mind,  and  its  intermediate  voluntary  adoption  of  other  topics. 
Thus  it  has  been  ruled  that  if,  between  the  provocation  received  letnd 
the  mortal  blow  given,  the  prisoner  fall  into  other  discourse  or  di- 
version, giving  a  reasonable  time  for  cooling ;  or  if  he  take  up  and 
pursue  any  other  business  or  design  not  connected  with  the  immedi- 

*  E.  V.  Murphy,  6   C.  &  P.  103,       *  See  infra,  H  455  et  aeq.,  where  this 
1833.    See  supra,  H  214,  220.  point  is  discussed  in  its  general  rela- 

»  State  V,  Wilson,  38  Conn.   126,  tions. 
1871.    Infra,  H  461,  487.  ^  Infra,  U  478-482 ;  and  see  supra, 

»  JSupra,  a  115,  397.    Thompson  v.   i  114. 
State,  25  Ala.  41, 1854 ;  Frank  v.  State, 
27  Ala.  38,  1855. 
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ate  object  of  his  passion^  nor  subservient  thereto^  so  that  it  may  be 
reasonably  supposed  that  his  attention  was  called  off  from  the  sub- 
ject of  the  provocation,  any  subsequent  killmg  of  his  adversary, 
especially  where  a  deadly  weapon  is  used,  is  murder.*  It  is  obvi- 
ous, therefore,  that  no  measurement  of  time  can  be  adopted  in  this 
respect.  In  periods  of  great  public  excitement,  when  men^s  minds 
have  been  so  absorbed  with  a  particular  topic  as  to  be  incapable  of 
considering  anything  else,  a  much  greater  period  is  required  to  cool 
after  a  supposed  provocation  than  under  ordinary  circumstances. 
Care,  however,  should  be  taken  in  this  as  well  as  in  all  similar 
cases,  lest  the  public  excitement  be  used  as  a  cloak  for  private 
cupidity  or  revenge." 

§  400.  The  law,  as  we  will  hereafter  observe,*  is  that  private  citi- 
zens may,  of  their  own  authority,  lawfully  endeavor  to  p^vate 
suppress  a  riot,  and   for  that   purpose  may  even  arm  persons 
themselves,  and  that  whatever  is  honestly  done  by  them  in  stipprM- 
in  the  execution  of  that  object  will   be  supported  and  ^^^^^  "°*' 
justified  by  the  common  law.* 

Vin.   HOMICIDE  BY   OFFICERS  OF  JUSTICE. 

§  401.  Homicide  committed   by  the  sheriff  in  execution  of  a 
warrant  to  that  effect   is   of  course  justifiable,  entitling 
him  to  an  acquittal.*     It  is  important  to  observe,  how-  Obedience 
ever,  that  the  judgment  and  sentence  must  be  strictly  fol-  ^  ^-n^^^ 
lowed,  since  if  death  is  inflicted  otherwise  than  directed, 
the  oflBcer  will  be  guilty  of  manslaughter  at  least,  if  not  of  murder.* 
If  the  judgment  be  hanging,  and  the  officer  behead  the  party,  this 
is  said  to  be  murder  -^  and  if  there  be  no  jurisdiction  in  the  court 
by  whom  the  warrant  is  issued,  the  offence  is  murder,  even  though 
the  officers  charged  honestly  believed  in  the  validity  of  the  war- 
rant, though  it  is  otherwise  when  the  warrant  is  irregular  from 
some  merely  formal  defect.®    A  subaltern  cannot  defend  himself  by 
a  warrant  from  an  unauthorized  superior.^ 

*  Com.  V.  Green,  1  Ashm.  289, 1826.  62,  211 ;  4  Bl.  CJom.  179.    See  mpra, 

*  See  ir^ra,  H  476-478.  H  94,  307 ;  infra,  J  508. 

»  Infra,  H  404-406.  ^  1  Hale,  488,  464,  466,  501 ;  2  Ibid. 

*  Infra,  |  404*  State  v.  Roane,  2  411 ;  4  Bl.  Com.  179. 

.  Dev.  58,  1828.    Infra,  {|  404,  406.  «  Sir  J.  F.  Stephen  (Dig.  Crim.  Law, 

*  Infra,  ?  608.  5th  ed.,  art  218)  gives  the  following 
'  1  Hale,  501 ;  2  Ibid.  41 1 ;  3  Inst,  illustrations  of  the  rule  in  the  text : 


•  Supra,  a  94,  810;  U.  S.  v.  Carr,  1  Woods,  480, 1871. 
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§  402.  With  the  exceptions  hereafter  stated,  officers  of  the  law^ 
when  their  authority  to  arrest  or  imprison  is  resisted,  will  be  justi- 
fied in  opposing  force  to  force,  even  if  death  should  be  the  conse- 
And  80  quence  ;^  yet  they  ought  not  to  come  to  extremities  upon 
when  every  sli&:ht  interruption,  without  a  reasonable  necessity.* 
to  effect  an  If  they  should  kill  where  no  resistance  is  made,  it  will  be 
*""  •  murder ;  and  the  same  rule  will  exist  if  they  should  kill 
a  party  after  the  resistance  is  over  and  the  necessity  has  ceased,  pro- 
vided that  sufficient  time  has  elapsed  for  the  blood  to  have  cooled.* 

The  cases  under  this  head  may  be  classed  as  follows : 

1.  avil. 

2.  Criminal. 

1.   OiviL 

§  403.  In  civil  suits,  if  the  party  against  whom  the  proce&s  has 
Officer  i  -  ^^'^^  ^7  ^^OBi  the  officer  endeavoring  to  arrest  him,  or 
tention        if  he  fly  after  an  arrest  actually  made,  or  out  of  custody 

ally  kiU-       ,  ,  • 

ing  a  per-    in  execution  for  debt,  and  the  officer,  not  being  able  to 

"  (1)  A.  sits  imder  a  commission  of  dlesex,  delivered  by  Lord  (then  Mr. 
jail  delivery.  The  officer  forgets  to  Justice)  Blackburn,  has  been  pub- 
adjourn  the  court  at  the  end  of  the  lished  or  not.  Much  information  on 
first  day's  sitting.  This  determines  the  subject  will  be  found  in  Forsyth's 
the  commission.  On  the  following  Cases  and  Opinions  on  Constitutional 
day  A.  sits  again,  sentences  a  felon  to  Law,  pp.  484-568.  Mr.  Forsyth  prints, 
death,  who  is  duly  executed  by  B.  inter  cdia,  an  opinion  given  by  the 
Neither  A.  nor  B.  is  guilty  of  murder  late  Mr.  Edward  James,  Q.  C,  and 
or  manslaughter,  though  tiie  proceed-  myself,  in  1866;  see  pp.  551-568 ;  and 
ings  are  irregular.  Per  Lord  Hale,  1  see  Phillips  v.  Eyre,  L.  E.  6  Q.  B.  11, 
HaleP.  C.  499.  1870."    Infra,  I  ^\l.    For  C.  J.  Cock- 

"  (2)  A.,  a  lieutenant  or  other  hav-  bum's  charge,  see  mpray  J  8. 

ing  commission  of  martial  authority  *  Compare  infra,  J  411;  R.  v.  Dad- 

in  time  of  peace,  causes  B.  to    be  son,  2 Den. C.C.  35, 1850;  U.S.  v.  Bice, 

hanged  by  C,  by  color  of  martial  law.  1  Hughes,  560,  1875 ;  Wolff  v.  State, 

This  is  murder  in  both  A.  and  C.  18  Ohio  St.  298, 1868 ;  State  v.  Garrett, 

Coke,  8d  Inst.  52;  1  Hale  P.  C.  499,  Winston,  (N.  C.)  144,  1864;  State  v. 

500.    The  whole  subject  of  martial  Anderson,  1  Hill,  (S.  C.)  327,  1833 ; 

law  underwent  full  discussion  in  con-  Clements  v.  State,  50  Ala.  117, 1878. 

nection  with  the  execution  of  Mr.  See  on  this  point  |  204  of  N.  Y.  Penal 

Grordon  by  a  court  martial  in  Jamaica,  Code  of  1882.    Evidence  to  show  that 

in  1865.     An  elaborate  history  of  the  deceased  was  not  guilty  of  the  charge 

case  has  been  published  by  Mr.  Fin-  contained  in  the  warrant  is  not  ad- 

lason,  and  the  charge  to  the  grand  missible.    Boten  v.  State,  31  Fla.  514, 

jury,  delivered  at  the  Central  Crimi-  1898. 

nal  Court  by  the  Lord  Chief  Justice  *  1  East  P.  C.  297 ;  Smith  ».  State, 

of  England,  has  been  published  in  a  (Ark.)  26  S.  W.  Rep.  712,  1894. 

separate  form.    I  know  not  whether  ^  1  Hale,  481 ;  Fost.  291. 
the  charge  to  the  grand  jury  of  Mid- 
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overtake  him,  make  use  of  any  deadly  weapon,  and  by  so  ^^  ^y'Rff 
doing,  or  by  other  means,  intentionally  kill  him  in  the  arrest 
pursuit,  it  has  been  said  that  this  will  amount  to  murder.^  with^mur- 
But  this  is  an  extreme  case,  for  the  same  authorities  inform  **®^' 
us  that  if  the  officer,  in  the  heat  of  the  pursuit,  and  merely  in 
order  to  overtake  the  party,  should  trip  up  his  heels,  or  give  him 
a  stroke  with  an  ordinary  cudgel,  or  other  weapon  not  likely  to 
kill,  and  death  should  unhappily  ensue,  this  will  not  amount  to 
more  than  manslaughter,  if,  in  some  cases,  even  to  that  offence ; 
and  if  there  be  resistance,  and  an  affray  ensue,  during  which  the 
party  sought  to  be  arrested  is  slain,  the  offence  will  also  be  but 
manslaughter.^     But  if  a  party  liable  to  a  civil  arrest  put  in  jeop- 
ardy the  lives  of  those  seeking  lawfully  to  arrest  him,  his  homicide 
will  be  excusable.^ 

2;  Oriminal, 

§  404.  Unless  it  be  in  cases  of  riots,  it  is  not  lawful  for  an  officer 
to  kill  a  party  accused  of  misdemeanor  if  he  fly  from  the    ,   ^ 

*        "^  ,  •'  And  80  in 

arrest,  though  he  cannot  otherwise  be  overtaken.     Under  pursuit  of 
such  circumstances  (the  deceased  only  being  charged  with  charged 
a   misdemeanor)   killing  him  intentionally  is  murder  ;*  J^^^^^J^ 
but  the  offence  will  amount  only  to   manslaughter  if  it 
appear  that  death  was  not  intended.^ 

Where  resistance  is  made,  yet  if  the  officer  kill  the  party  after 
the  resistance  is  over,  and  the  necessity  has  ceased,  the  crime  will 
at  least  be  manslaughter.*  And  it  is  manslaughter  for  an  officer  to 
kill  a  prisoner  in  prevention  of  an  escape  when  the  escape  could 
be  prevented  by  less  violent  means.^ 

§  405.  An  honest  and  non-negligent  belief  that  a  felony  is  about 
to  be  perpetrated  will  extenuate,  so  it  has  been  declared,  otherwise 
a  homicide   committed  in    prevention  of  it,  thous^h  the  in  respect 

11  .  .  .         fl  1  ***  felonies. 

person  interposing  be  but  a  private  citizen,**  but  not  a 

^  1   Hale,  481 ;    Fost.   291.    Infra,  Bl.    Com.    201,   riote.     See   State   v. 

J  416.  Oliver,  2    Houst.    (Del.)  686,    1856. 

»  Foet.  298,  294.    See  Doherty  v.  Infra,  J  429.    See  Bowman  v.  Com., 

State,  84  Wis.  162, 1893.  (Ky.)  27  S.  W.  Eep.  870,  1894. 

«  State  V.  Anderson,  1  Hill,  (S.  C.)  •  1  East  P.  C.  525.    See  aements  «. 

827, 1833.  State,  60  Ala.  117, 1878. 

•    *  State  V,  O'Neil,  1  Houst.  C.  C.  '  Reneau  v.  State,  2  Lea,  239, 1878. 

468, 1867 ;  cited  supra,  I  317 ;  Hand-  «  Infra,  |?  426-429,  440,  488,  497, 

ley  V.  State,  96  Ala.  48, 1892.  537 ;  Pond  v.  People,  8  Mich.  150, 

*  1  East  P.  C.  302 ;  R.  v.  Smith,  4  1860 ;  Oliver  v.  State,   17  Ala.  487, 
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homicide  oommitted  in  pursuit,  unless  special  authority  be  given, 
or  the  pursuit  be  conducted  according  to  law.*  So  far  as  concerns 
officers  armed  with  a  warrant,  where  a  felony  has  been  committed, 
or  a  dangerous  wound  given,  and  the  party  flies  from  justice,  he 
may  be  killed  in  the  pursuit  if  he  cannot  otherwise  be  overtaken. 
But  the  slayer  in  such  cases,  especially  if  he  be  a  mere  pursuer, 
must  not  only  show  that  he  had  adequate  grounds  to  believe  that  a 
felony  was  actually  committed,  but  that  he  avowed  his  object,  and 
that  the  felon  refused  to  submit,  and  that  the  killing  was  necessary 
to  make  the  arrest.^  Such  is  the  old  law ;  but  in  States  where  the 
distinction  between  felonies  and  misdemeanors  is  done  away  with, 
the  cases  resting  on  this  distinction  are  no  longer  authoritative. 
The  reasonable  rule  is  that*  where  a  man  flies  from  arrest,  the  charge 
being  a  mere  trespass  or  an  offence  equivalent  to  a  trespass,  to  kill 
him  in  prevention  of  an  escape  is  at  least  manslaughter.  It  is 
otherwise,  supposing  the  arrest  be  duly  authorized  and  notice  duly 
given,  where  the  offence  is  of  high  grade,  assailing  life  or  public 
safety. 

§  406.  When  a  felony,  or  offence  of  high  grade  in  States  where 
^.,,.     ^     the  distinction  as  to  felonies  is  abolished,  has  been  com- 

EiUmg  by        ,  ,      ,  '  , 

officer  jus-  mitted  and  the  offender  is  in  duress,  the  officer  is  bound 

tifiable  in,*  ,•        ,  •  j«/»» 

prevention  ^  make  every  exertion  to  prevent  an  escape ;  and  if  in 
of  escape     ^q  pursuit  the  felon  be  killed,  where  he  cannot  be  other- 

in  felonies.       ^    *^  ... 

wise  overtaken,  the  homicide  is  justifiable.^  This  rule  is 
not  confined  to  those  who  are  present,  so  as  to  have  ocular  proof  of 
the  fact,  or  to  those  who  first  come  to  the  knowledge  of  it ;  for  if,  in 
these  cases,  fresh  pursuit  be  made,  and  a  fortiori  if  hue  and  cry  be 
levied,  all  who  join  in  aid  of  those  who  began  the  pursuit  are  under 
the  same  protection  of  the  law.  The  same  rule  holds  if  a  felon, 
after  arrest,  break  away  as  he  is  carried  to  jail,  and  his  pursuers 
cannot  retake  without  killing  him.  But  if  he  may  be  taken,  in 
any  case,  without  such  severity,  it  is  at  least  manslaughter  in  him 


1849 ;  DUl  v.  State,  25  Ibid.  15, 1854 ;  1  510, 1823 ;  1  Bruaf.  (U.  S.)  467 ;  State 

East  P.  C.  259.    See  Whart.  Or.  PL  &  v.  Roane,  2  Dev.  58,  1828 ;  People  v. 

Pr.  i  8.  Burt,  51  Mich.  199. 1882 ;  Reneau  v, 

*  State  V.  Eutherford,  1  Hawks,  457,  State,  2  Lea,  720,  1879;  Whart.  Cr. 

1822 ;  Selfridge'B  Trial,  160 ;    R.  v.  PI.  &  Pr.  H  8,  9,  13.    See  People  v. 

Haworth,  1  Mood.  C.  C.  207, 1828;  R.  Adams,  85  Cal.  231, 1890. 

V.  Williams,  Ibid.  387,  1833;  Carrt;.  »  Post.  321.    See  Whart  Or.  PL  & 

State,  43  Ark.  99,  1884.  Pr.  H  1-17.    See  People  v,  Kilving- 

»  U.  S.  V.  Travere,  2  Wheel.  C.  C.  ton,  (Cal.)  37  Pac.  Rep.  799,  1894. 
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who  kills  him ;  and  the  jury  ought  to  inquire  whether  it  were  done 
of  necessity  or  not.* 

§  407.  As  has  been  already  observed,  if  officers  of  the  law,  when 
engaged  in  the  preservation  of  the  peace,  find  it  neoes- 
sary  to  take  life,  such  homicide  is  justifiable.  The  rule  justifiable 
is  not  confined  to  the  instant  the  officer  is  on  the  spot,  ^]^  ^^ 
and  at  the  scene  of  action,  engaged  in  the  business  which  P'^fi^rv® 
brought  him  thither,  for  he  is  under  the  same  protection, 
going  to,  remaining  at,  or  returning  from  the  same ;  and,  therefore 
if  he  come  to  do  his  office,  and  meeting  great  opposition,  retire,  and 
in  the  retreat  is  killed,  this  will  amoimt  to  murder.  He  went  in 
obedience  to  the  law,  and  in  the  execution  of  his  office,  and  his 
retreat  was  necessary  to  avoid  the  danger  which  threatened  him. 
And  upon  the  same  principle,  if  he  meet  with  opposition  by  the 
way,  and  is  killed  before  he  come  to  the  place,  such  opposition  being 
intended  to  pl^vent  his  doing  his  duty,  which  is  a  fact  to  be  col- 
lected from  the  circumstances  appearing  in  evidence,  this  will 
amount  to  murder.  He  was  strictly  in  the  execution  of  his  office, 
going  to  discharge  the  duty  the  law  required  of  him.  It  follows 
from  this  that  if  such  an  officer  successfully  resists  those  who  seek 
to  obstruct  and  hinder  him  from  proceeding  to  the  lawful  execution 
of  his  duty  in  such  respect,  he  is  justified,  even  should  the  lives  of 
the  assailants,  their  aiders  and  abettors,  be  taken,  from  the  necessary 
extent  of  the  resistance  so  made.' 

§  408.  An  arrest,  not  unlawful  in  itself,  may  be  performed  in  a 
manner  so  criminal  and  improper,  or  by  an  authority  so  Lawfoi  ar- 
defective,  as  to  make  the  party  who,  while  performing  jjjjftj^' 
it,  in  the  prosecution  of  his  purpose  causes  the  death  of  executed 

1  .1  /»  T«i  i.ni         iv*  impoaeere- 

another  person,  guilty  of  murder,"  though  if  the  officer  sponsibii- 
act  without  malice,  and  the  irregularity  be  trivial,  the  ^*^' 
offence  may  be  only  manslaughter.  In  all  cases,  the  officer  should 
proceed  with  due  caution ;  and  although  it  is  not  necessary  that  the 
officer  should  retreat  at  all,  yet  he  ought  not  to  come  to  extremities 
upon  every  slight  interruption,  nor  unless  upon  a  reasonable  neces- 
sity, in  order  to  execute  his  duty.* 

^  Ibid.    As  to  escape,  see  i^fra,  i  '  See  mpra^  i  189. 

1672 ;  9upra,  {  861.  *  1  East  P.  C.  297 ;   1  Hale,  481, 

•  Infra,  i  1665;  In  re  Riots  of  1844,  488,  494;  2  Ibid.  84;  Gaffe's  Case,  1 

per  King,  P.  J. — 4  Penn.  Law  Jour.  Ventr.  216 ;  State  v.  Roberts,  62  N. 

29;  s.  c.  2    Clark,  275,  1844.    See  H.  492, 1872;  State  v.  Hull.  84  Conn. 

Whart.  Cr.  PI.  &  Pr.  8  16.  182, 1866.   See  Cockrell  v.  Com.,  (Ky.) 
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§  409.  An  officer  who  makes  an  arrest  out  of  his  proper  district, 
or  without  any  warrant  or  authority,  and  purposely  kills 
rant  neces-  the  party  for  not  submitting  to  such  illegal  arrest,  will, 
^^^'  generally   speaking,  be    guilty  of  murder  in   all  cases 

where  an  indifferent  person,  acting  in  the  like  manner,  without 
any  such  pretence,  would  be  guilty  to  that  extent.*  The  offence  is 
manslaughter  if  the  arrest  is  bond  fide  and  without  mali'^e.^ 

§  410.  Private  persons  who,  without  warrant,  undertake  to  bring 
Private  folons  to  justice,  are  indictable  for  manslaughter  if  they 
persons  in-  unnecessarily  take  life  to  prevent  an  escape  f  and  if  they 
act  at  their  act  even  under  apparent  necessity,  they  are  indictable 
^**  '  for  manslaughter  if  their  belief  that  a  felony  was  com- 

mitted was  in  any  way  negligent.*  And  if  the  object  is  to  prevent 
the  commission  of  a  felony,  the  person  so  interfering  is  indictable 
for  manslaughter,  unless  his  action  in  killing  was  necessary  to  pre- 
vent enormous  wrong.* 

§  411.  The  distinctions  just  announced  apply  to  military  and 
So  as  to  naval  officers  killing  without  authority.  Unless  there  be 
wid^navai  ^^^^  authority,  killing  by  a  military  or  naval  officer  is  at 
officers.  least  manslaughter.'  And  a  subaltern  cannot  defend  him- 
self, if  he  act  maliciously,  by  his  superior's  commands.^ 
Officer  §  412.    Although   an    officer    must   not    kill    for    an 

when  m  '^  ,       ,  i        /»  •    i 

danger  of  escape  where   the    party   is    in    custody  for   a   misde- 

kiii  peraon  meanor,  yet  if  the   party  assault  the   officer  with  such 

with^^i  -  violence   that  he   has   reasonable   ground    for  believing 

demeanor  his  life  to  be  in  peril,  he  may  justify  killing  the  party.® 

to  escape.  The  case  is  then  one  of  homicide  in  self-defence. 

23  S.  W.  Rep.  659,  1893 ;  Johnson  v.  &  S.  329 ;  Roscoe's  Cr.  Ev.  (7th  ed.) 

State,  68  Ark.  57,  1893 ;    Carter  v,  767 ;  Warder  v.  Bailey,  4  Taunt.  77, 

State,  30  Tex.  App.  551,  1891.   Supra,  1812;  K  v,  Thomas,  1  Buss,  on  Cr. 

1 139.  614  (9th  Am.  ed.)  823.    See,  as  to  the 

^  1  East  P.  0.  312.    Infra,  {  432 ;  killing  of  Midshipman  Spencer  for 

Whart.  Cr.  PI.  &  Pr.  {J  1-17.  mutiny,  letters  by  Mr.  Sumner  in  the 

'  R.  V.  Carey,  14  Cox  C.  C.  214,  second  volume  of  Sumner's  Life,  and 

1879.    See  O'Connor  v.  State,  64  Ga.  notices  in  Thurlow  Weed's  life.    As 

125,    1880;    Georgia    v.    O'Grady,   8  to  Eyre's  case,  see  supra,  J  401,  note. 

Woods,  496,  1878;  State  v.  Port,  3       ^  Ibid.    See  U.  S  v.  Jones,  3  Wash. 

Fed.  Rep.  124,  1879.  C.  C.  209,  1821;  Com.  v.  Blodgett,  12 

»  Infra,  §  497 ;  mpra,  I  406.  Mete.  57,  1847.     Supra,  {|  401  et  seq, 

*  Infra,  ?  432.  «  State  v.  Anderson,  1  Hill,  (S.  C.) 

^  Fost.  318.    Infra,  ?  497.  327,  1833.    Infra,  ?  454 ;  and  see  For- 

«  Infra,    §  431 ;     Clode's    Military  ster's  Case,  1  Lew.  187, 1825 ;  cited 

Law,  167.    See  R.  v.  Vaughan,  9  B.  Whart.  on  Horn.  ?  220. 
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IX.   HOMICIDE  OF  OFFICERS  OF  JUSTICE  AND  OTHERS  AIDING  THEM. 

§  413.  When  a  party  who  having  authority  to  arrest  or  imprison 
uses  the  proper  means  on  a  proper  occasion  for  such  a 
purpose,  and  in  so  doing  is  assaulted  and  killed,  it  will  tionai  kiii- 
be  murder  in  all  concerned  if  the  intent  be  to  kill  or  J^ng*^ 
inflict  grievous  bodily  hurt.^     And  it  has  been  decided  offi<»ri8 

,    °  •'  ,  ^        murder. 

that  if  in  any  quarrel,  sudden  or  premeditated,  a  justice 
of  the  peace,  constable  or  watchman,  or  even  a  private  person,  be 
slain  in  endeavoring  to  keep  the  peace  and  suppress  the  affray,  he 
who  kills  him  will  be  guilty  of  murder.'  But  to  sustain  a  charge 
of  murder  it  must  appear  that  the  person  slain  had  given  notice  of 
the  purpose  for  which  he  came,  by  officially  commanding  the  parties 
to  keep  the  peace,  or  by  otherwise  showing  that  it  was  not  his 
intention  to  take  part  in  the  quarrel,  but  to  appease  it  f  unless,  in- 
deed, he  were  an  officer  within  his  proper  district,  and  known,  or 
generally  acknowledged,  to  bear  the  office  he  had  assumed.^  Thus 
if  A.,  B.,  and  C.  be  in  a  tumult  together,  and  D.,  the  constable,  come 
to  appease  the  affray,  and  A.  knowing  him  to  be  the  constable,  kill 
him,  and  B.  and  C,  not  knowing  him  to  be  the  constable,  come  in^ 
and  finding  A.  and  D.  struggling,  assist  and  abet  A.  in  killing  the 
constable,  this  is  murder  in  A.,  but  manslaughter  in  B.  and  C.^ 

§  414.  If  an  innocent  person  be  indicted  for  a  felony,  and  an  at- 
tempt be  made  to  arrest  him  for  it,  without  warrant,  and  ^^^  ^^^_ 
he  resist  and  kill  the  party  attempting  to  arrest  him ;  if  slaughter 
the  party  attempting  the  arrest  were  a  constable  who  has  rest  is 
authority  in  such  cases  to  arrest,  and  such  authority  is  an-  *  ®^' 

*  Whart.  on  Horn.  J  225 ;  Post.  270-  v.  State,  31  Tex.  Cr.  609, 1898 ;  State 
271;  1  Hale,  494;  2  Ibid.  117-8;  U.  v,  Renfrow,  111  Mo.  689, 1892;  State 
S.  V.  Travere,  2  Wheeler's  C.  C.  496,  v.  Turlington,  102  Mo.  642,  1890 ; 
1823 ;  1  Brunf.  (U.  S.)  467 ;  Phillips  Porez  v.  State,  29  Tex.  App.  618, 
V,  State,  66  Ga.  766,  1881 ;  Fleetwood  1891 ;  Jacobs  v.  State,  28  Tex.  App. 
V.  Com.,  80  Ky.  1,  1881 ;  State  v.  79, 1889.  Supra,  i  407. 
Green,  66  Mo.  631,  1877 ;  Angell  v.  *  1  Hawk.  P.  C.  c.  13,  ss.  48,  64. 
State,  36  Tex.  642,  1872.  See  CJom.  *  Fost.  272.  If\fra,  i  418 ;  Mockabee 
V.  Drew,  4  Mass.  391, 1810 ;  State  v.  v.  Com.,  78  Ky.  380,  1880.  But  see 
Underwood,  76  Mo.  230, 1881 ;  Cahill  Glover  v.  State,  (Tex.)  26  S.  W.  Rep. 
V.  People,  106  111.  621,  1883 ;  People  204,  1894,  as  to  killing  of  officer  by 
V.  Wilson,  141  N.  Y.  185, 1894 ;  Snell-  third  person ;  Fleetwood  v.  Com.,  80 
ing  V.  State,  87  Ga.  60,  1891;  Croom  Ky.  1, 1882. 

V.  State,  85  Ga.  718,  1890 ;  Evans  v.       *  1  Hawk.  P.  C.  c.  13,  ss.  49,  50 ; 
State,  68  Ark.  47,  1893 ;  Weatherford  State  v.  Grant,  79  Mo.  113,  1883. 
V.  State,  31  Tex.  Cr.  63P,  1893;  State       *  1  Hale,  438.     See  Ibid.  446;  1 
V.  Duncan,  116  Mo.  288,  1893  ;  Miller  Russ.  on  Cr.  635.    Supra,  §{  219,  236. 
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nounoed,  the  killing  has  been  held  to  be  murder  ;^  but  if  the  arrest- 
ing party  is  a  private  person,  manslaughter**  the  reason  given  being 
that  the  constable  has  authority,  by  law,  to  arrest  in  such  case,  but 
a  private  person  has  not'  The  same  rule  is  applied  in  all  the  cases 
where  a  person  is  arrested,  or  attempted  to  be  arrested,  upon  a  rea- 
sonable suspicion  of  felony/  But  if  an  arrest,  under  color  of  l^al 
authority,  be  ill^ally  attempted  or  enforced,  the  better  opinion  now 
is  that  the  killing  of  the  person  arresting,  not  in  malice,  but  in  re- 
sisting the  arrest,  is  but  manslaughter.^  And  where  A.  unlawfully 
attempt  to  arrest  B.,  B.  is  justified  in  resisting ;  and  if  A.  so  presses 
B.  as  to  make  it  necessary  for  him  to  choose  between  submission  and 
killing  A.,  then  the  killing  A.  is  not  even  manslaughter.*  So  if  A.^s 
assault  on  B.  has  mixed  in  it  a  felonious  intent,  then  B.,  if  necessary 
to  avert  the  danger,  may  take  A.'s  life.^  In  other  cases,  where  the 
intent  of  B.  was  not  to  kill  or  inflict  serious  bodily  harm,  then  the 
offence  is  but  manslaughter,  though  the  arrest  was  legal,^  while  un- 
der a  statute  such  case  may  be  murder.'  But  a  malicious  and  delib- 

>  2  Hale,  84,  87,  91 ;  and  see  R.  v.  Mich.  199, 1882  ;  State  v.  Belk,  76  N. 

Porter,  12  Cox  C.  C.  444, 1873 ;  R.  v.  C.  10,  1877.    See  Tiner  v.  State,  44 

Ford,  R.  &  R.  829, 1818 ;  Drennan  v.  Tex.  128, 1876 ;  Ross  v.  State,  10  Tex. 

People,  10  Mich.  169,  1861 ;  People  v.  App  466, 1881.    See  Muscoe  r.  Com., 

Pool,  27  Cal.  672,  1866.  86  Va.  443,  1890.    But  see  Ex  parte 

»  See  2  Hale,  83,  92.    See  Robinson  Sherwood,  (Tex.)  29  Tex.  App.  334, 

V.  State,  (Qa.)  18  S.  E.  Rep.  1018, 1893.  1890 ;  Hamlin  v.  Com.,  (Ky.)  12  S. 

»  See,  as  to  arrest,  Whart.  Cr.  PI.  &  W.  Rep.  146, 1889 ;   People  v.  Gosch, 

Pr.  M  1-17.  82  Mich.  22, 1890 ;  People  v.  Burt,  51 

*  See  Samuel   v.  Payne,  1  Doug.  Mich.  199, 1883.    In  State  v.  List,  1 

369.    See  Croom  v.  State,  86  Ga.  718,  Houst.  C.  C.  133,  1866,  it  was  held 

1890.  manslaughter  when   an  officer,  after 

\Tooley's  Case,  2  Ld.  Raym.  1296,  being  fired  at  by  A.,  pursued,  armed 

1710 ;  R.  V.  Phelps,  1  C.  &  M.  180,  with  a  pistol,  A.  into  A.'s  house,  and 

1841 ;  8.  c.  2  Mood.  C.  C.  240 ;  R.  v.  there  was  killed  by  A. 

Patience,  7  C.  &  P.  776, 1837 ;  R.  v.  •  Infra,  Jj  466-8 ;  State  v.  Oliver, 

Davis,  Ibid.  786,  1837 ;  R.  v,  Thomp-  2  Houston,  686, 1866 ;  Drake  v.  State, 

son,  1  Mood.  C.  C.  80,  1826 ;  R.  v.  (Nebr.)  18  Rep.  790,  1883 ;   State  v. 

Carey,  14  Cox  C.  C.  214,  1879 ;  Com.  Anderson,  1  Hill,  (S.  C.)  327,  1833 ; 

v.  Carey,  12  Cush.  246, 1863 ;  Com.  v.  State  v.   Tiner,  44  Tex.  128,  1876; 

Drew,  4  Mass.  391,  1810 ;  Galvin  v.  Alford  v.    State,   8   Tex.  App.  646, 

State,  6  Cold.  283,  1869 ;  Poteete  v,  1880.    See  Whart.  Cr.  PI.  &  Pr.  «  6 

State,  9  Baxt.   261,   1878;   Noles    v,  etseq,;  infra,  I  ^11, 

State,  26  Ala.  31,  1870;   Roberts  v.  '  Supra,  J  412. 

State,    14  Mo.    146,  1861 ;   State   v.  "  R.  v.  Porter,  12  Cox  C.  C.  444, 

Oliver,  2  Houst  686,  1866 ;  Rafferty  1873.    See  State  v,  Gainor,  84  Iowa, 

V.  People,  69  HI.  Ill,  1873 ;  s.  c.  72  209, 1892. 

Ibid.   37,  1874 ;   People  v.  Burt,  61  »  State  v.  Green,  66  Mo.  631,  1877. 
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erate  killing  of  an  officer  is  murder,  to  which  it  is  no  defence  that 
the  officer  was  at  the  time  endeavoring  to  arrest^  on  defective  or 
void  procedure^  the  defendant  or  his  friends.^ 

§  416.  As  has  already  been  incidentally  noticed,  constables,  police- 
men, and  other  peace  officers,  as  stated  by  Sir  W.  Russell, 
while  in  the  execution  of  their  offices,  are  under  the  ))ecu-  andpoiioe- 
liar  protection  of  the  law — a  protection  founded  in  wisdom  ^*hor?ty* 
and  equity,  and  in  every  principle  of  political  policy ;  for  ^h^®*' 
without  it  the  public  tranquillity  cannot  jpossibly  be  main-  public 
tained,  or  private  property  secured ;  nor  in  the  ordinary  threat- 
course  of  things  will  offenders  of  any  kind  be  amenable  ^     ' 
to  justice.    For  these  reasons  the  killing  of  officers  so  employed  has 
been  deemed  murder  of  malice  prepense,  as  being  an  outrage  wil- 
fully committed  in  defiance  of  public  justice.^    This  protection,  as 
has  been  already  observed,  is  not  confined  to  the  period  when  the 
peace  officer  is  at  the  scene  of  action ;  for  he  is  under  the  same  pro- 
tection of  the  law  eundo^  Tr^ando,  et  redewndo?    If  known  to  be  a 
peace  officer,  about  to  repair  to  a  scene  of  public  disorder  in  the  ex- 
ercise of  his  duties,  it  is  murder  to  kill  him  in  order  to  prevent  him 
from  discharging  his  duties ;  and  it  is  also  murder  to  kill  him  afler 


*  Rafferty  v.  People,    72    111.    73,  manslaughter.    But  where  the  war- 

1878 ;  Roberts  v.  State,  14  Mo.  138)  rant,  under  which  the  officer  is  acting, 

1851.  is  not  sufficient  to  justify  him  in  ar- 

We  have  an  elaborate  discussion  of  resting  or  detaining  prisoners,  or  there 
the  topic  in  the  text  in  the  argument  is  no  warrant  at  all,  he  is  not  entitled 
of  counsel  and  the  opinion  of  Black-  to  this  peculiar  protection,  and,  con- 
bum  and  Mellor,  JJ.,  in  B.  v,  Allen,  sequently,  the  crime  may  be  reduced 
reported  in  the  Ap^ndix  to  Steph.  to  manslaughter  when  the  offence  is 
Pig.  Crim.  Law.  From  the  opinion  of  committed  on  the  sudden,  asd  is  at- 
Blackbum,  J.,  which  is  concurred  in  tended  by  circumstances  according 
by  Mellor,  J.,  and  as  to  which  he  con-  reasonable  provocation."  If,  however, 
suited  the  other  judges,  we  take  the  the  crime  was  committed  maliciously, 
following:  during  deliberate  attempt  to  rescue, 

"  When  a  constable,  or  other  person  the  irregularity  of  the  warrant  does 

properly  authorized,  acts  in  the  exe-  not  constitute  any  defence.    See,  also, 

cution   of  his  duty,  the  law  casts  a  People  v,  Carlton,  116  N.  Y.  618; 

peculiar  protection  around  him,  and  1889 ;  Miller  v.  State,  32  Tex.  Cr.  319, 

consequently   if  he  is  killed   in  the  1893;  Haunstine  v.  State,  81  Nebr. 

execution  of  his  duty,  it  is,  in  gen-  112, 1891. 

eral,  murder,  even  though  there  be  '  Buss.  on.  Cr.  636  et  seq.;  R.  v, 

such  circumstances  of  hot  blood  and  Gardner,  1  Mood.  C.  C.  390 ;   R.  v, 

want  of  premeditation  as  would,  in  an  Hagan,  8  C.  &  P.  167, 1837. 

>rdinary  case,  reduce  the   crime    to  *  Supra,  {  407 ;  ii^fra,  §  430. 
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he  leaves  the  spot  in  retreat  or  otherwise  ;^  if  his  authority  is  not 
known,  the  killing  in  hot  blood  is  manslaughter.' 

A  policeman  or  other  officer  appointed  by  the  municipal  author- 
ity for  the  preservation  of  order  and  the  prevention  of  crime  is 
entitled  to  the  same  protection  which  we  have  just  stated  to  belong 
to  a  constable.'^ 

§  416.  As  a  general  rule,  in  civil  cases,  though  an  officer  may 
repel  force  by  force,  where  his  authority  to  arrest  or  im- 
powers  prison  is  resisted,  and  may  do  this  to  the  last  extremity 
J^J^^^*°  in  cases  of  reasonable  necessity ;  yet,  if  the  party  against 
whom  the  process  has  issued  fly  from  the  officer  endeavor- 
ing to  arrest  him,  or  if  he  fly  after  an  arrest  actually  made,  or  out 
of  custody  in  execution  for  debt,  the  officer  has  no  authority  to  kill 
him,  though  he  cannot  overtake  or  secure  him  by  any  other  means.^ 

§  417.  As  is  stated  by  Sir  William  Russell,*  the  party  taking 

upon  himself  to  execute  process,  whether  by  writ  or  war- 

ecu^g^^'  r«^*>  must  be  a  l^al  officer  for  that  purpose,  or  his  assist- 

proeeas       j^jj^ .  ^nd  if  an  officer  make  an  arrest  out  of  his  proper 

must  be  '  r     r 

within  jur-  district,  or  have  no  warrant  or  authority  at  all,  or  if  he 
execute  process  out  of  the  jurisdiction  of  the  court  from 
whence  it  issues,  he  will  not  be  considered  as  a  legal  officer  entitled 
to  the  special  protection  of  the  law ;  and  therefore  if  a  struggle  en- 
sue with  the  party  injured,  and  such  officer  be  killed,  this  will  be 
only  manslaughter.^ 

§  418.  Where  a  party  is  apprehended  in  the  commission  of  a 

felony,  or  on  fresh  pursuit,  notice  of  the  crime  is  not 

maylSein-  ^ecessary,  because  he  must  know  the  reason  why  he  is 

fro^facto   apprehended.^    So  far  as  concerns  riote  and  afirays  it  is 

ordinarily  considered  enough  for  an  officer  of  justice  who 

^  Ibid.    As  will  hereafter  be  seen,  '  1  Rubs,  on  Cr.  (9th  Am.  ed.)  198- 

illegal  action  of  oflBlcers  may  be  forci-  -748 ;  1  Hale,  457-9 ;  1  East  P.  C.  c. 

bly  resisted.    Infra,  U  646  et  seq,  5,  s.  80,  pp.  312,  314. 

»  Fleetwood  v.  Com.,  80  Ky.  1, 1881.  •  1  Russ.  on  Cr.  (9th  Am.  ed.)  82S 

See  State  v,  Johnson,  76  Mo.  121,  -4 ;  R.  v.  Chapman,  12  Cox  C.  C.  4, 

1882.  1871 ;  R.  v,  Lockley,  4  F.  &  F.  155, 

»  R.  V,  Hems,  7  C.  &  P.  312,  1836  1864;  R.  v.  Mead,  2  Stark.  205;  Raf- 

— Williams,  J.;  R.  v,  Hagan,  8  Ibid,  ferty  v.  People,  69  111.  Ill,  1873;  s.  c, 

167, 1837— Holland,  B.,  and  Coltman,  72  Ibid.  73, 1874.    See  Whart.  PI.  & 

J.    See  R.  V,  Porter,  12  Cox  C.   C.  Pr.  JJ  5  et  seq. ;  infra,  I  648 ;  Bates  v, 

444, 1873.  Com.,  (Ky.)  19  S.  W.  Rep.  928, 1892. 

*  1  Hale,  481;  Fost.  271;  State  v,  ^  Whart  Cr.  PI.  &  Pr.  {8;  R.  v. 

Moore,  39  Conn.  244,  1872.    Supra,  Payne,  1  Mood.  C.  C.  378,  1833.    See 

402.  R.  V.  Fraser,  R.  &  M.  C.  C.  419 ;  R. 
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is  present  at  a  riot  or  affray  within  his  district,  in  order  to  keep  the 
peace,  to  produce  his  staff  of  office,  or  any  other  known  ensign  of 
authority,  in  the  daytime,  when  it  can  be  seen  ;  and  if  resistance  be 
made  afber  this  notification,  and  he  or  any  of  his  assistants  be  killed^ 
this  has  been  held  to  be  murder  in  every  one  who  joined  in  such 
resistance.* 

§  419.  If  the  defendant,  being  placed  in  a  position  in  which  his  life 
is  imperilled,  slay  an  officer  of  whose  official  character  he 
has  no  notice,  this  is  homicide  in  self-defence,  if  the  killing  no  noSce,^ 
was  apparently  necessary  to  save  the  defendant's  life ;  nor  ^}}*^*^  '^ 
does  it  matter  that  the  officer  was  legally  seeking  to  arrest  protection 
the  defendant,  the  defendant  having  no  notice  of  the  fact.'  murder. 
Nor  should  it  be  supposed  that  this  exemption  from  dis- 
tinctive liability,  in  cases  where  the  officer's  official  character  is  not 
known,  is  founded  on  technical  reasoning.     Not  only  is  it  essential 
to  the  rights  of  the  citizen  that  he  shall  be  required  to  submit  to 
arrest  only  when  the  official  character  of  the  demand  is  made  known 
to  him,  but  it  is  essential  to  the  dignity  of  the  State  that  its  servants 
should  be  sheltered  by  these  official  prerogatives  only  when  they 
are  acting  legally,  and  give  notice  that  they  so  act.     And  it  has 
been  held,  as  we  have  seen,  only  manslaughter  when  a  person  ar- 
resting for  a  breach  of  the  peace,  having  authority  so  to  arrest,  but 
not  giving  notice  of  such  authority,  is  killed  in  hot  blood  by  the 
person  arrested.'     On  the  other  hand,  if  the  killing  be  malicious,, 
and  not  in  self-defence,  the  offence  is  murder.* 

It  should,  however,  be  remembered  that  if  the  defendant  know& 
the  person  apprehending  to  be  an  officer,  he  cannot  set  up  as  a  de- 
fence his  erroneous  belief  that  the  proceedings  are  irregular,* 

V.  Davis,  7  0.  &  P.  785— Parke,  B.,  v.  Underwood,  76  Mo.  230, 1881 ;  State 
1837 ;  R.  V,  Taylor,  Ibid.  266—  v.  Johnson,  76  Ibid.  121, 1882.  See 
Vaughan,  J,,  1836;  R.  v.  Howarth,  1  Com.  v.  Kirby,  2  Cush.  677,  1849; 
Mood.  C.  C.  207, 1828 ;  1  Russ.  on  Cr.  People  v.  Muldoon,  2  Parker  C.  R. 
(9th  Am.  ed.)  813;  R.  t;.  Woolmer,  1  13,  1864;  Johnson  v.  State,  26  Tex. 
Mood.  C.  C.  334 ;  1  Russ.  on  Cr.  (9th  117,1861.  Compare  *ttpra,  J  87 ;  Plum- 
Am.  ed.)  804;  Wolfv.  State,  19  Ohio  mer  t?.  State,  136  Ind.  308, 1893.  As  to 
St.  248, 1869.  See  People  v.  Brown,  69  right  to  resist  illegal  acts  of  officers, 
Cal.  346,  1881.  see  generally  infra,  J{  646-8. 

^  Post.  311 ;  1  Hale,  316, 683.  Infra,  »  Fleetwood   v.    Com.,  80    Ky.    1, 

i  1666;  Whart.  Cr.  PL  &  Pr.  {  16.  1882. 

»  R.  t;.  Ricketts,  3  Camp.  68,  1812 ;  *  Supra,  {  414, 

Yates  V,  People,  82  N.  Y.  609,  1866 ;  »  r.  v.  Bentley,  4  Cox  C.  C.  406, 

Logue  V,  Com.,  38  Pa.  266, 1861 ;  State  1860. 
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■ 

Warrant  §  ^^'  '^^^  English  rule  is,  that  the  warrant  must  be 

must  be  executed  by  the  party  named  or  described  in  it,  or  by 
by  party  some  one  assisting  such  party,  either  actually  or  con- 
hr^«-    8tructivel7.» 

^^^'  §  421.  There  is  no  time  at  common  law  at  which  an 

Warrant  unexecuted  warrant  ceases  to  have  effect;  even  after  a 
Tn^oree*"  party  is  brought  before  a  magistrate,  it  is  of  force  until 
until  exe-    judgment.' 

§  422.  If  a  constable,  having  a  warrant  to  apprehend 
Warrant  ^-  B.,  arrest  C.  B.  under  the  warrant,  such  arrest  is  il- 
namTor^  l^al,  although  C.  B.  were  the  person  against  whom  the 
with  no  magistrate  intended  to  issue  the  warrant,  and  although 
t^^::  the  person  who  made  the  charge  before  the  magistrate 
pointed  out  C.  B.  as  the  man  against  whom  the  warrant 
was  issued.' 

It  has  also  been  held  that  a  warrant  omitting  to  state  an  offence 
is  illegal.^ 

§  423.  As  has  already  been  noticed,  the  falsity  of  the  charge  con- 
tained in  such  process  will  afford  no  matter  of  alleviation 
•charLJiio  ^or  killing  the  officer,  for  every  man  is  bound  to  submit 
Uon^^*  himself  to  the  regular  course  of  justice  ;*  and,  therefore,  in 
the  case  of  an  escape  warrant,  the  person  executing  it  was 
held  to  be  under  the  special  protection  of  the  law,  though  the  war- 
rant had  been  obtained  by  gross  imposition  on  the  magistrate,  and 
by  false  information  as  the  matters  suggested  in  it.* 

§  424.  At  common  law,  if  a  warrant  commanding  the  arrest  of 
—        ^      an  individual  in  the  name  of  the  State  have  no  seal,  it  is 

Warrant  i       t/»  rv  i 

without      void.    If  an  officer  attempt  to  arrest  the  party  named 
upon  such  authority,  he  proceeds  at  his  peril,  and  is  a 
wrong-doer ;  and  if  he  be  killed  in  the  attempt  by  the  party,  the 
slayer  is  guilty  of  manslaughter  and  not  of  murder.^ 

1  R.  V.  Whalley,  7  C.  &  P.  245, 1836 ;  known,  is  held  void.    See  Whart.  Cr. 

Whart.  Or.  PI.  &  Pr.  {  1 ;  R.  v.  Pa-  PI.  &  Pr.  J  6.    E.  v.  Hood,  1  Mood, 

tience,  7  C.  &  P.  776.  C.  C.  281, 1880. 

'  Dickenson  v.  Brown,  Peake  N.  P.  *  Money  v.  Leach,  1  W.  Bl.  565 ; 

807 ;  E.  V.  Williams,  R.  &  M.  887.  Ex  parte  Nisbett,  8  Jurist,  1071, 1862; 

»  Hoye  V,  Bush,  1  Man.  &  Qr.  776,  Caudle  v.  Seymour,  1  Q.  B.  889, 1841. 

1840 ;    so,  also,    Ck)m.  v.  Crotty,  10  *  1  East  P.  0.  c.  5,  s.  8,  p.  310. 

Allen,  403,  1866,  where    a   warrant  *  Curtis's  Case,  Fost  135, 1756 ;  and 

«pecifying  the  defendant's  name  as  see  Ibid.  312. 

John   Doe  or  Richard    Roe,  whose  ^  Stockley's  Case,  1  Blast  P.  C.  c.  6, 

other   name  is  to  complainant   an-  s.  310, 1772.    See  Housin  v,  Barrow, 
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§  425.  Where,  however,  a  warrant  is  merely  informal,  informai- 
but  not  illegal  or  insensible,  its  informality  will  be  no  amount- 
palliation  for  the  killing  of  the  officer  intrusted  with  its  iSfg^ity. 
execution.^ 

§  426.  It  is  not  necessary  that  a  warrant  be  shown  to  the  party 
to  be  arrested,  provided  its  substance  be  mentioned.*    In-  ^ 

^  ^  .  ,  Warrant 

deed,  as  is  elsewhere  stated,'  if  reading  the  warrant  to  the  need  not 
defendant  is  a  prerequisite  to  an  arrest,  the  defendant      "  ^^'^' 
might  never  be  arrested,  for  he  might  decline  to  wait  to  hear  the 
warrant  read.* 

§  427.  As  is  elsewhere  seen,^  not  only  officers  of  justice  but  pri- 
vate persons  are  employed  to  make  arrest  in  cases  where  Arrest  on 
felonies  can  in  no  other  way  be  prevented.   Independently  ^^^^  ^^ 
of  this  principle,  which  is  not  now  under  discussion,  an  lawftii 
officer,  though  without  a  warrant,  has  a  right  to  arrest  on  warrant. 

6  T.  B.  122,  and  cases  there  cited;  murder,  even  though  there  be  such 
Stevenson's  Case,  19  St.  Tr.  846, 1759;  circumstances  of  hot  blood  and  want 
B.  V.  Harris,  1  Buss,  on  Or.  (9th  Am.  of  premeditation  as  would  in  an  ordi- 
ed.)  833.  nary  case  reduce  the  crime  to  man- 

*  B.  V.  Ford,  B.  &  B.  329, 1817 ;  B.  v.  slaughter.  But  when  the  warrant 
Allen,  17  L.  T.  (N.  S.)  222, 1867.  And  under  which  the  officer  is  acting  is 
see  Sandford  v,  Nichols,  13  Mass.  210,  not  sufficient  to  justify  in  arresting  or 
1816 ;  Ck>m.  v.  Martin,  98  Mass.  4,  detaining  the  prisoner,  or  there  is  no 
1867 ;  Boyd  v.  State,  17  Oa.  194, 1854.  warrant  at  all,  he  is  not  entitled  to 
Under  English  statute,  see  B.  v.  Boh-  this  peculiar  protection,  and,  conse- 
erts,  4  Cox  C.  C.  145, 1849.  Omission  quently,  the  crime  may  be  reduced  to 
to  state  in  assault  that  an  assault  had  manslaughter  when  the  offence  is  com- 
been  committed  is  fatal.  Caudle  v,  mitted  on  the  sudden,  and  is  attended 
Seymour,  1  Q.  B.  889,  1841.  See,  as  by  circumstances  affi)rding  reasonable 
to  other  informalities,  Jones  v,  John-  provocation."  (Lond.  Law  Times, 
son,  5  Exch.  862 ;  s.  c.  7  Ibid.  452 ;   May  20, 1882.) 

B.  V.  Downey,  7  Q.  B.  281, 1845,  for  »  2  Hawk.  P.  0.  c.  13,  s.  28 ;  though 
not  directing  that  the  party  should  be  see  State  v.  Garrett,  1  Wins.  (N.  0.) 
brought  before  some  judge  or  justice  144, 1864;  Oen.  Stat.  Mass.  c.  158.  2  !• 
to  be  bound;  State  v.  Oliver,  2  Houst.  »  Whart.  Or.  PI.  &  Pr.  {  7. 
585,  1855.  In  B.  v.  Allen,  tU  supra,  *  See  B.  v.  Allen,  17  L.  T.  (N.  S.) 
Lord  Blackburn  wrote  the  following  222,  1867;  Com.  v.  Cooley,  6  Gray, 
letter  in  reply  to  an  application  of  350, 1856 ;  Arnold  v.  Steeves,  10  Wend, 
counsel  for  the  granting  of  a  reserved  514, 1833 ;  Wolf  v.  State,  19  Ohio  St. 
case :  248, 1 869 ;  Drennan  v.  People,  10  Mich. 

"When  a  constable,  or  other  person  169,  1862.  See,  however,  under  Eng- 
properly  authorized,  acts  in  the  exe-  lish  statute,  B.  v.  Davis,  L.  &  0.  64, 
cution  of  his  duty,  the  law  casts  a  1862. 

peculiar  protection  aroimd  him,  and       *  Whart.  Or.  PI.  &   Pr.    J{  8-16. 
consequently,  if  he  is  killed  in  the  Supra,  {  405 ;  ii\fra,  J  495 ;  Tolbert  v, 
execution  of  his  duty,  it  is  in  general  State,  (Miss.)  14  So.  Bep.  462,  1893. 
VOL.  I.— 27  417 


§  430.]  CRIMES.  [book  II. 

charge  of  felony ;  and  if  the  fact  of  his  being  an  officer  be  known 
to  the  party  attempted  to  be  arrested,  killing  by  the  latter  of  the 
former  will  be  murder,  though  no  felony  was  in  fact  committed.* 

§  428.  A  class  of  statutes  exist  both  in  England  and  in  this  coun- 
try which  give  authority  not  only  to  constables  but  also  to 
may^be  private  persous  to  apprehend  parties /ouru^  committing  cer- 
iS^^of-*^'^'^  tain  offences  specified  in  such  statutes.  In  these  cases  it 
fence  is  requisite  that  the  authority  to  apprehend  should  be 

warrant,  strictly  pursued,  and  the  party  supposed  to  be  guilty 
must  be  apprehended  either  committing  the  offence  or 
upon  immediate  and  fresh  pursuit.^  Independently  of  such  stat- 
utes, it  is  held  that  an  officer  can  arrest  for  all  offences  committed 
in  his  presence  f  though  it  is  said  in  New  York  that  this  right  is 
limited  to  felonies  and  breaches  of  the  peace.^ 

§  429.  But  however  it  may  be  with  offences  committed  in  the 
For  past  presence  of  the  officer,  it  is  clear  that  in  other  cases  the 
offenow.      ofBcer^s  right  to  arrest  without  warrant  is  limited  to  felo- 

right  lim-        ,  ,    ° 

ited  to  fei-  nies  which  the  defendant  is  reasonably  suspected  to  have 
breachMof  Committed,  and  to  breaches  of  the  peace  of  which  a  re- 
the  peace.  ^^^^1  may  be  expected.^  But  where  a  serious  assault 
is  threatened,  and  there  is  a  probability  of  its  execution,  then  the 
officer  may  arrest  without  warrant.* 

§  430.  Where  there  is  a  reasonable  suspicion  that  a  felony  has 
been  committed,  and  a  charge  has  been  made  against  a  particular 
defendant  connecting  him  with  it,  killing  in  cool  blood  the  officer 
who  arrests  the  defendant  will   be   murder,  though    he  has  no 

*  E.  V.  Woolmer,  1  Mood.  0.  C.  Light,  7  Cox  C.  C.  389, 1867 ;  D.  &  B. 
384,  1882 ;  Boyd  v.  State,  17  Ga.  194,  382. 

1866 ;  White  v.  State,  70  Miss.  263,  *  Butolph «.  Blust,  6  Lans.  84, 1871 ; 

1892.  Boylston  v,  Kerr,  2  Daly,  220,  1867. 

*  E.  v.  Curran,  3  C.  &  P.  397, 1828 ;  '^  Supra,  H  404-6 ;  Whart.  Cr.  PL 
Han  way  v.  Boultbee,  1  Mood.  <&  Eob.  &  Pr.  {{  1-10 ;  Galliard  v.  Laxton,  2 
14,  1841 ;  R.  V.  Eraser,  E.  &  M.  C.  C.  B.  &  S.  363, 1862.  See  R.  v.  Walker. 
419 ;  R.  V.  Phelps,  C.  &  M.  180, 1841 ;  Dears.  C.  C.  368, 1865.  Roscoe's  Cr. 
Wolf  V,  State,  19  Ohio  St  248.  1869.  Ev.  (ed.  of  1874)  declares  this  the 
See  People  v.  Burt,  61  Mich.  199, 1888.  **  better  opinion."  See,  to  same  effect^ 
See  Plummer  v.  State,  186  Ind.  308,  R.  v.  Marsden,  L.  R.  1  C.  C.  131, 
1893;  Porez  v.  State,  29  Tex.  App.  1868;  R.  v.  Chapman,  12  Cox  C.  C.  4, 
618, 1891.  1871 ;  State  v.  Oliver,  2  Houst.  686, 

»  Supra,  ii  391-2 ;  Derecourt  v.  Cor-  1833 ;  Tiner  v.  State,  44  Tex.   128, 

bishley,  6  E.  &  B.  188,  1866 ;  R.  v.  1876. 

Mabel,  9  C.  &  P.  474, 1840 ;  Com.  v.  •  R.  v.  Light,  D.  &  B.  C.  C.  832, 

Deacon,  8  S.  &  R.  47, 1 822.   See  R.  t;.  1867. 

418 


CHAP.  I.]  HOMICIDE.  [§  433. 

warrant,  and  thou&^h  the 'charge  does  not  in  terms  ex-  Killing  of 

,  ®  officer  ar- 

press  all    the   particulars  necessary   to    constitute    the  resting  on 

IUl^«,r  I  reasonable 

lelony/  suspicion 

Whatever  would  amount  to  probable  cause  in  an  action  "^^^^d®'- 
for  malicious  prosecution  is  reasonable  suspicion  to  justify  an  arrest.' 

§  431.  Military  and  naval  officers,  when  acting  without  author- 
ity, are  to  be  treated   as  private  citizens,  and  are  re-  w.,.^ 
sponsible  as  such.'    Hence,  where  an  officer  of  a  Brit-  and  naval 
ish  ship  of  war,  in  the  year  1769,  attempted  without  a  TOvTroed 
special  warrant  to  impress  several  seamen  in  a  Massa-  2^!Jl,i-j- 
chusetts  merchant  vessel,  and  was  killed  in  the  attempt, 
it  was  held  but  manslaughter,  the  deceased  acting  without  authority.^ 

§  432.  As  has  already  been  generally  observed,  every  one  com- 
ing to  the  aid  of  the  officers  of  justice,  and  lending  his 
assistance  for  the  keeping  of  the  peace,  or  attending  for  aiding  offi- 
that  purpose,  whether  commanded  or  not,  is  under  the  ^S'S;. 
same  protection  as  the  officer  himself.*    One  aiding  a  *^»o»" 
policeman  in  conveying  a  person  suspected  of  felony  to 
the  station-house  is  entitled  to  the  same  protection  eimdoy  morando, 
et  redewndo  as  the  policeman.     The  deceased  having  been  required 
by  a  policeman  to  aid  him  in  taking  a  man,  whom  he  had  appre- 
hended on  suspicion  of  stealing  potatoes,  to  the  station-house,  did 
so  for  some  time,  and  then  was  going  away,  when  he  was  attacked 
and  beaten  to  death,  and  it  was  objected  that  he  was  not  at  the 
time  aiding  the  policeman ;  Coltman,  J.,  said,  '^  He  is  entitled  to 
protection  eundo,  morando,  et  redeundoJ^^ 

§  433.  The  same  sanction  is,  with  certain  restrictions  hereinafter 
stated,  extended  to  the  cases  of  private  persons  interpos-  soasto 
ing  to  prevent  mischief  from  an  affray,  or  using  their  P^*'^**® 
endeavors  to  apprehend  felons,  or  those  who  have  given  lawftiiiy 
a  dangerous  wound,  and  to  bring  them  to  justice ;  such  indepen- 
persons  being  likewise  in  the   discharge  of  a  duty  re-  offiJ^JT  °^ 

'  Supra,  i  427 ;  B.  v.  Ford,  B.  &  B.  sisting  are  under  the  officer's  com- 

829,  1817.  mands.     People  v.  Moore,  2  Doug. 

'  Supra,  i  411.    See  Whart.  Or.  PI.  (Mich.)  1, 1844.    And  the  officer  may 

Sc  Pr.  {2  1-10.  have  special  private  assistants.  Coyles 

»  Supra,  ^411.  v.  Hurtin,  10  Johns.  85,  1813.    See 

*  Case  ofthe  crew  ofthe  Pitt  Packet,  State  v.  Alford,  80  N.  C.  445,  1879; 

4  Host.  Law  Bep.  869.    See  supra,  i  Whart.  Cr.  PI.  &  Pr.  H  8,  10  et  seq. 

41 1»  as  to  Spencer's  Case.  Supra,  2  410. 

^  1    Hale,   462,   468;    Fost.    809;       <  B.  v.  Phelps,  1  C.  &  M.  180,  1841 ; 

Brooks  V.  Com.,  61  Pa.  862, 1869.    In  B.  v.  Porter,  12  Cox  C.  C.  444,  1873 ; 

such  case  the  private  persons  so  as-  State  v.  Oliver,  2  Houst.  585, 1838. 
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quired  of  them  by  the  law.  The  law  is  their  warrant,  and  they 
may  not  improperly  be  oonsidered  as  persons  engaged  in  the  public 
service,  and  for  the  advancement  of  justice,  though  without  any 
special  appointment ;  and  being  so  considered,  they  are  under  the 
same  protection  as  the  ordinary  ministers  of  justice.^  And  it  is 
murder  for  the  defendant  to  kill  one  whom  he  knows  to  be  pur- 
suing him  for  a  felony  of  which  he  is  the  perpetrator.^ 

§  434.  But  while  it  is  clear  that  a  private  person  is  not  only  jus- 
tified but  obliged  to  do  his  best  to  bring  felons  to  justice, 
mu™iihow  as  well  as  to  prevent  felony,^  a  party  interfering  on  this 
that  felony  principle  should  be  clear,  first,  that  a  felony  has  already 
mittedand  been  committed,  or  that  an  apparent  attempt  to  commit 
person  fly-  a  felony  is  being  made  by  the  party  arrested.*  In  the 
rarity!*  former  case  it  must  appear  that  the  felony  was  appar- 
ently committed  by  the  person  intended  to  be  pursued 
or  arrested ;  for,  supposing  a  felony  to  have  been  actually  com- 
mitted, but  not  by  the  person  arrested  or  pursued  upon  suspicion, 
this  suspicion,  unless  apparently  well  founded,  will  not  bring  the 
person  endeavoring  to  arrest  or  imprison  within  the  protection  of 
the  law,  so  far  as  to  excuse  him  from  the  guilt  of  manslaughter  if 
he  should  kill ;  or,  on  the  other  hand,  to  make  the  killing  of  him 
-amount  to  murder.  It  seems  that,  in  either  case,  it  would  only 
be  manslaughter:  the  one  not  having  used  due  diligence  to  be 
apprised  of  the  truth  of  the  fact ;  the  other  not  having  submitted 
and  rendered  himself  to  justice.* 

§  435.  Where  a  felony  is  in  the  process  of  commission  a  private 

^  Fost.  309 ;  Jackson's  Case,  1  East  State,  25  Ala.  15, 1854.  Infra,  \\  1542- 

P.  C.  298,  1676 ;  Brooks  v.  Com.,  61  1555. 

Pa.  362,  1869.    See,  however,  m'pra,       *  2  Inst.  52, 172 ;  Fost.  318 ;  Samuel 

\\  410,  432 ;  infra,  {{  435,  497.  v,  Payne,  Doug.  359 ;  and  in  Coxe  v. 

»  Ibid. ;  Holly  v.  Mix,  3  Wend.  350,  Winan,  Cro.  Jac.  150,  1686,  it  was 

1829 ;  ReHck  v.  McGregor,  3  Vroom,  holden  that,  without  a  fact,  suspicion 

(N.  J.)  70,  1867;  State  v,  Boane,  2  is  no  cause  of  arrest ;  and  8  Ed.  IV.  8, 

Dev.  58,  1830.    See  Galvin  v.  State,  5  Hen.  VII.  5,  7  Hen.  IV.  35,  are 

6  Cold.  (Tenn.)  283,  1869 ;  People  v.  cited.    To  same  effect,  see  Burns  v. 

Eaten,  63  Cal.  421. 1882.  Erben,  40  N.  Y.  463, 1869;  Hawley 

'  Ex  parU  Erans,  1  B.  &  C.  258,  v.  Butler,  54  Barb.  490;  1866.    See 

1823 ;  1  Russ.  on  Cr.  (9th  Am.  ed.)  mpra,  {  410 ;  infra,  i  497 ;   Whart 

734-5.      See,    more    fully,    Com.    v.  Cr.  PI.  &  Pr.  i  13. 
Daily,    1844,    Com.   v.    Hare.    1844,       »  1  Hale,  490 ;  Fost.  318.   See  State 

Appendix  Whart.  on  Hom. ;  Dill  v.  v,  Rutherford,  1  Hawks,  457, 1822. 
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person   is  authorized  to  interfere  and  arrest  without  a  warrant.^ 
But  such  felony  must,  in  order  to  authorize  the  killing  of 
the  felon,  be  one  of  violence,  involving  serious  conse-  person 
quences;*   and  a  stranger  who  interferes  in  a  fight  not  feJ!ftopre- 
in  itself  likely  to  be  fatal,  and  kills  one  of  the  combat-  ^®?* 

•^  '    ^  crime. 

ants,  is  chargeable  at  least  with  manslaughter.^ 

§  436.  An  indictment  found  is  a  good  cause  of  arrest  by  private 
persons,  if  it  may  be  made  without  the  death  of  the  felon  ;  indict- 
but  it  is  said  that  if  he  be  killed,  their  justification  must  ^®^^ 
depend  upon  the  fact  of  the  party's  guilt,  which  it  will  sood  cause 
be  incumbent  on  them  to  make  out ;  otherwise  they  will  by  private 
be  guilty  of  manslaughter.*  ^'^''''• 

§  437.  A  railway  officer  has  a  right  to  put  out  of  the  cars,  in  a 
careful  way,  so  as  not  unnecessarily  to  hurt,  a  person  Railway 
who  is  disorderly  in  the  cars,  or  who  refuses  to  obey  the  ^^^^^ 
rules  of  the  company.*    But  if  the  railway  officer  exact  passengers 
conditions  which  are  unjust  or  illegal,  then  he  is  liable  miscon- 
for  any  injury  he  or  his  assistants  may  inflict.     And  so    ^^" 
if  his  mode  of  arrest  or  detention  be  unnecessarily  severe.*    The 
same  principles  govern  the  rights  of  the  assailed  party  in 
resisting:  the  assault.  breach  of 

§  438.  To  sustain  an  arrest  for  a  breach  of  the  peace  ^with- 
an  actual  breach  of  the  peace  at  the  time  of  the  arrest  ^^^^^^^ 
must  be  proved.^ 

§  439.  Questions  not  unfrequently  arise,  says  Sir  William  Rus- 
sell,* as  to  the  authority  of  constables  and  other  officers  to  interfere 
with  persons  in  inns  or  beer-houses.  It  is  no  part  of  a  police- 
man's duty  to  turn  a  person  out  of  an  inn,  although  he  may  be 

'  In/ray  3  495 ;  B.  v.  Hunt,  B.  &  M.  prove  that  a  felony  has  actually  been 

93 ;  B.  V.  Price,  8  C.  &  P.  282, 1838.  committed ;  whereas  a  constable,  hav- 

^  Ir^ra,  i  495.  ing  reasonable  ground  to  suspect  that 

'  Com.  V.  Johnston,  5  Gratt.  660,  a  felony  has  been  committed,  is  au- 

1848.    See  infra,  {{  495  et  seq, ;  B.  v,  thorized  to  detain  the  party  suspected 

Caton,  12  Cox  C.  C.  624,  1874 ;  supra,  until  inquiry  can  be   made  by  the 

i  220.  proper  authorities."   Lord  Tenterden, 

*  Dalt.  c.  170,  s.  6 ;  1  East  P.  C.  in  Beckworth  v,  Philby,  6  B.  &  C.  635, 

c.  5,  s.  68,  301.  1827. 

"  There  is  this  distinction  between  *  In/ray  J  623.    See  Whart.  on  Neg. 

a  private  individual  and  a  constable ;  i  646,  and  cases  there  cited, 

in    order   to  justify   the   former   in  •  B.  v,  Mann,  6  Cox  C.  C.  461, 1854. 

causing,  the  imprisonment  of  a  person,  '  B.  v.  Bright,  4  C.  &  P.  387,  1830. 

he  must  not  only  make  out  a  reason-  ^  1  Buss,  on  Cr.  (9th  Am.  ed.)  810. 
able  ground  of  suspicion,  but  he  must 
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conducting  himself  improperly  there^  unless  his  conduct  tends  to  a 
In  case  of  breach  of  the  peaoe.^  Neither  is  it  the  duty  of  a  police- 
SSer  offi-  ^^"^^  ^  prevent  a  person  from  going  into  a  room  in  a  public 
oen  may  house,  unless  a  breach  of  the  peace  was  likely  to  be  oom- 
houseB  to  mitted  by  such  person  in  that  room.'  But  if  a  person 
^'^'^^'  make  such  a  noise  and  disturbance  in  a  public  house  as 
would  create  alarm  and  disquiet  the  neighborhood^  this  would  be 
such  a  breach  of  the  peace  as  would  justify  a  policeman  in  taking 
the  party  into  custody,  provided  it  took  place  in  the  presence  of 
the  policeman^  or  the  policeman  was  attracted  by  the  uproar  in  the 
house,  or  was  called  in  by  the  landlord.'  And  unless  the  peace  of 
the  neighborhood  be  disturbed,  or  there  be  danger  of  the  perpetra- 
tion of  a  felony,  the  oflScer  interferes  at  his  own  risk.* 

An  officer  may  also  interfere  in  cases  of  flagrant  breaches  of  the 
peace  and  attempted  felonies  in  private  houses,  in  which  cases,  if 
the  danger  be  apparently  urgent  and  extreme,  he  may  enter,  noti- 
fying his  office,  without  a  warrant,'  and  when  he  is  armed  with  a 
warrant  he  may  break  open  the  doors  to  arrest,  if  he  previously 
notify  his  business  and  be  refused  admittance.^  He  may  also,  after 
demand,  break  into  a  house,  without  warrant,  to  re-^rest  an  escaped 
prisoner.^  But,  as  to  civil  suits,  the  defendant  in  his  own  house  is 
privileged  from  arrest.^ 

1  Wheeler  v.  Whiting,  9  C.  A  P.  (N.  Y.)  697,699, 1844;  Curtis «.  Hub- 

262, 1840.  bard,  1  Ibid.  831,  1841 ;    People  v. 

»  R.  V.  Mabel,  Ibid.   474— Parke,  Hubbard,  24  Wend.  369,  1840 ;  Kneas 

B.,  1840.  V,  Fitler,  2  S.  &  R.  263,  1816 ;  State  v. 

»  Howell  V,  Jackson,  6  Ibid.  723—  Oliver,  2  Houst.  586, 1833. 

Parke,  B.,  1834.  Specifications  of  notice,  however, 

*  R.  V.  Prebble,  1  F.  &  F.  325, 1858.  may  be  waived  hj  the  house-owner 

*  Whart.  Cr.  PI.  &  Pr.  22  18  ei  seq,;  not  asking  for  them.    Com.  v,  Rey- 
2  Hawk.  P.  C.  c.  14,  s.  7 ;  Shaw  v.  nolds,  120  Mass.  190, 1876. 
Charitie,  3  C.  &  K.  21.  ^  Cahill  v.  People,  106  111.  621, 1883. 

'  Fost.  320;   1  Russ.  on  Cr.  (9th  It  is  held  that  in  such  cases  the 

Am.  ed.)  841 ;  Elsee  v.  Smith,  1  D.  &  officer,    even   without    notice,    may 

R.  97 ;  and  see,  also,  the  excellent  break  the  outer  door,  if  the  pursuit 

notes  of  Messrs.  Hare  and  Wallace  to  be  immediate,  and  the    defendant's 

Semayne's  Case,  1  Smith's  Leading  conduct  such  as  to  imply  a  waiver  of 

Cases,  164.  notice.    Allen  v.    Martin,  10  Wend. 

Compare  Lannock  v.  Brown,  2  B.  &  300, 1833 ;  Com.  v,  McGahey,  11  Gray, 

Aid.  952 ;  State  v.  Hooker,  17  Vt.  659,  194, 1858. 

1845 ;  Glover  v,  Whittenhall,  6  Hill,  Where   a    felony    has   been  com- 

«  See  infra,  ?  503. 
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§  440.  Private  persons  interfering  in  riots  for  the  furtherance 
of  public  justice  should  expressly  avow  their  intention, 
or  their  killing  will  be   but  manslaughter.^     If  there  persongin- 
be  a  malicious   intention  to   kill,  however,  the  case  is  queiiHots 
murder.'  ^^^"^^  „ 

*u  ui  v*^x  ^^^  notice 

§  441.  To   justify  the    arrest  of  street-walkers  and  of  their 
vagrants,  there  must. be  reasonable  ground  of  suspicion. 
The  present  and  more  humane  opinion  in  this  respect  is,  ^^^^  ^ 
that  the  taking  up  of  a  person  in  the  night,  as  a  night-  reasoM^ble 
walker  and  disorderly  person,  though  by  a  lawful  officer,  juatify 
would  be  illegal  if  the  person  so  arrested  were  innocent,  t^^nto. 
and  there  were  no  reasonable  grounds  of  suspicion   to 
mislead  the  officer.' 

§  442.  The  officer  must  also  be  careful  not  to  make  an  arrest  on 
a  Sunday,  except  in  cases  of  treason,  felony,  or  breach  rpj^^Qf 
of  the  peace;  as,  in  all  other  cases,  an  arrest  on  that  execution 
day  will  be  the  same  as  if  done  without  any  authority. 
But  process  may  be  executed  in  the  night-time  as  well  as  by  day.* 

mitted,  or  a  dangerous  wound  given,  law,  to  arrest  and  detain  in  prison  for 

the  party's  house  is  no  sanctuary  for  examination  persons  walking  in  the 

him ;  and  the  doors  may  be  forced  streets  at  night,  whom  there  is  ground 

after  the  notification,  demand,  and  to  suspect  of  felony,  although  there  is 

refusal,  which  have  been  mentioned,  no  proof  of  felony  having  been  com- 

Fost  320 ;  1  Hale,  459.    And  see  2  mitted.   Lawrence  v,  Hedger,  3  Taunt 

Hawk.  P.  C.  c.  14,  s.  7,  where  it  is  14,  1811.    And  it  has  been  said  by 

said  that  doors  may  be  broken  open,  Hawkins  and  others  that  every  private 

where  one  known  to  have  committed  person    may,  by  the   common    law, 

a  treason  or  felony,  or  to  have  given  arrest  any   suspicious    night-walker, 

another  a  dangerous  wound,  is  pur-  and  detain  him  till  he  give  a  good  ac- 

sued,  either  with  or  without  a  war-  count  of  himself.    2  Hawk.  P.  C.  c. 

rant,  by  a  constable  or  private  person.  18,  s.  6 ;  c.  12,  s.  20.    And  it  has  been 

^  Fost.  310,  811 ;  U.  S.  v.  Travers,  2  held  that  a  person  may  be  indicted  for 

Wheeler  C.  C.  610,  1823 ;  1  Brunf.  being  a  common  night-walker,  as  for 

(U.  S.)  467 ;  1  East  P.  C.  c.  6,  s.  68,  p.  a  misdemeanor.    Ibid.  c.  12,  s.  20 ; 

289.    See  supra,  J5  418  et  seq,;  infra,  Poph.  208;  State  v.  Maxcy,  1  McMul. 

{494.  603,  1841.    But   this    prerogative  is 

•  State  V.  Ferguson,  2  Hill,  (S.  C.)  liable  to  great  abuse,  and  should  be 

619,1835.    See  R.  v.  Bourns,  6  C.  &  kept  within  strict  bounds.    See  article 

P.  120, 1831.  in  20  Alb.  L.  J.  p.  216 ;  Roberts  v. 

»  Tooley's  Case,  2  Ld.  Raym.  1296,  State,  14  Mo.  138,  1861 ;  Whart  Cr. 
1810.  It  is  said  that  watchmen  and  PI.  &  Pr.  i  80.  That  statutes  author- 
beadles  have  authority,  at  common  izing  summary  arrest  of  vagrants  are 


*  9  Co.  66  a ;  1  Hale,  457 ;  1  Hawk.  P.  C.  c.  13,  s.  62.  See  Whart.  on  Hom.  §  281. 
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§  443.  Where  officers  accidentally,  and  without  malice,  take  oppo- 
site parts  in  an  affray,  and  one  of  them  is  killed,  this, 
slaughter  says  Lord  Hale,  seems  but  manslaughter,  and  not  mur- 
oere  ukf  ^^^>  inasmuch  as  the  officers  and  their  assistants  were 
opposite  engaged  one  against  the  other,  and  each  had  as  much 
authority  as  the  other  ;^  but  upon  this  it  has  been  re- 
marked, that  perhaps  it  had  been  better  expressed  to  have  said,  that 
inasmuch  as  they  acted  not  so  much  with  a  view  to  keep  the  peace 
as  in  the  nature  of  partisans  to  the  different  parties,  they  acted 
altogether  out  of  the  scope  of  their  characters  as  peace  officers,  and 
without  any  authority  whatever.*  If  the  sheriff,  says  the  same 
authority,  have  a  writ  of  possession  against  the  house  and  lands  of 
A.,  and  A.,  pretending  it  to  be  a  riot  upon  him,  gain  the  constable  of 
the  vill  to  assist  him,  and  to  suppress  the  sheriff  or  his  bailiffs,  and 
in  the  conflict  the  constable  be  killed,  this  is  not  so  much  as  man- 
slaughter ;  but  if  any  of  the  sheriff's  officers  were  killed,  it  would 
be  murder,  because  the  constable  had  no  authority  to  encounter 
the  sheriff's  proceeding  when  acting  by  virtue  of  the  king's  writ.^ 

§  444.  Whoever  joins  with  a  defendant  in  resisting  process  is  in 
A.  aiding  the  same  position,  if  he  have  notice,  as  the  defendant 
arrestodis  himself.*  But  malice  in  such  case  is  imputable  only  to 
in  the        thosc   who   knew  the  officer  was   actinc:  in   an   official 

same  posi-  ^  o 

tion  as  B.     capacity.* 

Persons  interfering  to  release  prisoners  cannot  take  advantage  of 
the  informality  of  the  warrant.* 

constitutional,  see  People  v,  Forbes,  4  And  see,  also,  B.  v.  Hunt,  1  Mood.  G 

Park.  C.  R.  611, 1858;  States.  Maxcy,  C.  93 ;  R.  v.  Curran,  3  C.  &  P.  397 

1  McMul.  601, 1841 ;  Roberts  v.  State,  R.  v.  Price,  8  Ibid.  282,  1838;  R.  v 

14  Mo.  138, 1851,  and  cases  cited  in  Wier,  1  B.  &  C.  261,  1823 ;  Kel.  87 

Whart.  Or.  PL  &  Pr.  {  80.    As  to  R.  v.  Whithorne,  3  C.  &  P.  394, 1828 

vagrants,  see  more  fully  Whart.  Or.  Jackson's  Case,  1  Hale,  464, 465, 1675 

PI.  &  Pr.  §  80.    As  to  night-walkers,  1  Hawk.  c.  13 ;  4  Co.  40  b. ;  R.  v 

see  ir^ra.  i  1446.  Luck,  3  F.  &  F.  483, 1862 ;  R.  v.  Dad- 

*  1  Hale,  460.  son,  2  Den.  C.  C.  35,  1849 ;  State  v 

*  1  East  P.  C.  c.  6,  s.  71,  p.  304.  Murray,  15  Me.  100,  1837 ;  Wolf  v 
'  1  Hale,  460 ;  Anon.  Exeter  Sum.  State,  19  Ohio  St.  248,  1869 ;  State  v 

Ass.  1793;  1  Eaat  P.  C.  c.5,  s.  71,  p.  Garrett,  Wins.    (N.  C.)    144,    1864; 

305 ;  1  Russ.  on  Cr.  (9th  Am.  ed.)  666,  Boyd  v.  State,  17  Ga.  194,  1856 ;  State 

841.  V.  Hilton,  26  Mo.  199,  1858.    Supra, 

*  Hugget's  Caae,  Kel.  59.    See  1  J  418. 

Hale,  456 ;  Cro.  Car.  378 ;  Fost  312  »  State  v,   Zeibart,  40  Iowa,   169, 

et  seq. ;  R.  v.  Warner,  R.  &  M.  C.  C.  1874. 

R.  385, 1833.    See  remarks  of  Pollock,  «  R.  v,  Allen,  17  L.  T.  (N.  S.)  222. 

C.  B.,  in  R.  V.  Davis,  L.  &  C.  64, 1862.  1867.    See  infra,  22  1672  et  seq. 
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X.   INFANTICIDE. 

§  445.  To  kill  a  child  in  its  mother's  womb  is  no  murder ;  but  if 
the  child  be  born  alive,  and  die  after  birth  through  the 
potion  or  bruises  received  in  the  womb,  it  is  murder  in  death  oc- 
the  person  who  administered  or  gave  them.^     Where,  chndhw^ 
also,  a  blow  is  maliciously  riven  to  a  child  while  in  the  "^depen- 

'  ^  -^   o   ^  dent  circu- 

act  of  being  bom,  as,  for  instance,  upon  the  head  as  iation,of- 
soon  as  the  head  appears,  and  before  the  child  has  homicide; 
breathed,  it  will  be  murder  if  the  child  is  afl^erward  bom  ^Jj;Sh^' 
alive,  and  dies  thereof.*    If  the  child  has  been  killed  by  y^^Jid  is 

.  /»  •  .       .     bom  alive 

the  mother  wilfully  and  of  malice  aforethought  while  it  and  dies 
is  alive,  and  has  an  independent  circulation  of  its  own,  f^m  irgu- 
this  is  murder,  although  the  child  be  still  attached  to  its  jj^i^j^^^ 
mother  by  the  umbilical  cord,*  supposing  it  does  not  de- 
rive its  power  of  existence  from  its  connection  with  its  mother.* 
But  it  must  be  proved  that  the  child  has  actually  been  bom  into 
the  world  in  a  living  state  f  and  the  fact  of  its  having  breathed,  so 
it  has  been  decided,  is  not  a  conclusive  proof  thereof.^    It  has  also 

^  3  Inst.  50 ;  1  Hawk.  13,  J  16 ;  R.       »  R.  v.  Trilloe,  1  C.  &  M.  660, 1842 ; 
V,  Senior,  1  Mood.  C.  C.  346,  1832 ;   2  Mood.  C.  C.  260 ;  Evans  v.  People, 
R.  V,  West,  2  Cox  C.  C.  600 ;  2  C.  &  49  N.  Y.  86, 1871.    See  infra,  i  4i6. 
K.  784, 1848 ;  R.  v.  Poulton,  5  C.  &  P.       *  R.  v.  Handley,  13  Cox  C.  C.  79, 
329,  1832 ;  R.  v.  Wright,  9  Ibid.  754,  1874. 

1841 ;  Evans  v.  People,  49  N.  Y.  86,  «  Wallace  v.  State,  7  Tex.  App.  570, 
1872.  See  discussion  of  this  question  in  1880 ;  10  Ibid.  256, 1881 ;  mpra,  J  309. 
Dietrich  v.  Northampton,  (Mass.)  30  «  R.  v,  Sellis,  7  C.  &  P.  850, 1837 ; 
Alb.  L.  J.  383, 1884.  For  life  sentence.  Com.  v.  Donohue,  8  Phila.  628,  1871. 
see  Warren  v.  State,  (Tex.)  26  S.  W.  Infra,  J  446.  See  cases  cited  mpra. 
Rep.  403, 1894.    See  Johnson  v.  State,  J  309. 

32  Tex.  Cr.  504,  1893,  as  to  accom-  It  is  ruled,  however,  if  a  child  be 
plice.  actually  wholly  produced  alive,  it  is 

'  R.  V.  Senior,  1  Mood.  C.  C.  346,  not  necessary  that  it  should  have 
1848 ;  3  Inst.  50 ;  1  Hawk.  P.  C.  c.  13,  breathed  to  make  it  the  subject  of 
s.  16 ;  4  Bl.  Com.  198 ;  supra,  i  331 ;  murder.  Upon  an  indictment  for  the 
1  East  P.  C.  c.  5,  s.  14,  p.  228 ;  contra,  murder  of  a  child,  where  it  appeared 
1  Hale,  433,  and  Staundf.  21.  But  that  the  dead  body  of  the  child  was 
the  reason  on  which  the  opinions  of  found  in  a  river,  and  it  was  proved 
the  last  two  writers  seem  to  be  founded,  by  two  surgeons  that  it  had  never 
namely,  the  difficulty  of  ascertaining  breathed,  Park,  J.  A.  J.,  said :  "  A 
the  fact,  cannot  be  considered  as  satis-  child  must  be  actually  wholly  in  the 
factory,  unless  it  be  assumed  that  world  in  a  living  state  to  be  the  sub- 
such  fact  never  can  be  clearly  estab-  ject  of  a  charge  of  murder ;  but  if  it 
lished.  has  been  wholly  bom,  and  is  alive,  it 
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been  held  that  if  a  person  intending  to  procure  abortion  does  an 
act  which  causes  a  child  to  be  bom  so  much  earlier  than  the  natural 
time  that  it  is  bom  in  a  state  much  less  capable  of  living,  and  after- 
ward dies  in  consequence  of  its  exposure  to  the  external  air,  the 
person  who,  bj  this  misconduct,  so  brings  the  child  into  the  world, 
and  puts  it  thereby  in  a  situation  in  which  it  cannot  live,  is  guilty 
of  murder  if  the  misconduct  was  meant  to  kill ;  and  the  mere  exist- 
ence of  a  possibility  that  something  might  have  been  done  to  pre- 
vent the  death  would  not  render  it  the  less  murder.^  If  the  mis- 
conduct was  merely  reckless,  without  an  intent  to  kill,  the  offence  is 
manslaughter.' 

§  446.  Whether  the  child  was  born  alive  is  a  question  of  &ct  to 
Birth  Is  a  ^  determined  by  all  the  circumstances  of  the  case.  Thus 
qu6fltion  where  the  evidence  went  to  prove  that  the  child  was 
dropped  from  the  mother  when  she  was  at  a  privy,  and 
was  smothered  in  the  soil,  it  was  held  a  question  to  be  determined  in 
the  fir^t  place  by  the  jury  whether  the  child  was  alive  at  the  birth.' 
The  question  of  killing  is  in  like  manner  to  be  determined  by 
inference  from  all  the  facts.^ 

§  447.  A  principle  of  much  importance  bearing  on  this  question, 
^.„.      ^   and  one  that  has  been  more  fully  discussed  in  a  previous 

Killing  of  ..  ii..!./.  1 

«hii(i  by  chapter  m  its  general  relations,  is,  that  ii  a  person  do  or 
"xpo^ure  ^™^*  ^°y  ^^  toward  another  who  is  helpless,  which  act 
is  man-       ^j.  omission  in  usual  natural  sequence  leads  to  the  death 

slaughter.  ^  * 

of  that  other,  the  crime  amounts  to  murder  if  the  act  or 
omission  be  intentional ;  but  if  the  circumstances  are  such  that 
the  person  would  not  or  could  not  have  been  aware  that  the  result 
would  be  death,  this  would  reduce  the  crime  to  manslaughter,  pro- 
vided the  death  was  occasioned  by  an  unlawful  act,  but  not  such 
an  act  as  showed  a  malicious  mind.^ 


is  not  essential  that  it  should  have  1832,  cited  at  large  in  Whart.  on  Horn. 

breathed  at  the  time  it  was  killed,  as  2  446. 

many  children  are  bom  alive,  and  yet      ^  R.  v.  West,  2  C.  &  E.  784,  1848. 

do  not  breathe  for  some  time  after      '  B.  v.  Handley,  18  Cox  C.  G.  79, 

their  birth."    R.  v.  Brain,  6  C.  &  P.  1874. 

549,  1834.    See,  also,  R.  v.  West,  2  C.      »  R.  v.  Middleship,  6  CJox  C.  C.  276 

&  K.  784, 1848.  Compare  R.  v.  Crutch-  1850 ;  State  v.  Winthrop,  43  Iowa,  619 

ley,  7  C.  &  P.  814, 1837 ;  R.  v.  Reeves,  1876 ;  supra,  |  309. 

^  Ibid.  25,  1839 ;  R.  v,  Enoch,  5  Ibid.       *  Peters  v.  State,  67  Ga.  29,  1881 

539,  1833;  R.  v.  Wright,  9  Ibid.  754,  supra,  ?  309. 

1841 ;    R.  V.  Poulton,    5   Ibid.  329,      *  R.  v.  Walters,  C.  &  M.  164,  1841 
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XI.   SUICIDE. 

§  448.  Whoever  is  present,  actually  or  constructively,  encourag- 
ing the  violent  and  illegal  death  of  another,  is  responsible         .  . 
for  such  death,  even  though  it  was  voluntarily  submitted  princif>ai 
to  by  the  deceased.^     Thus,  if  two  persons  encourage  SSdiitabie 
each  other  to  commit  suicide  jointly,  and  one  succeeds  5^'^™'*^" 
and  the  other  fails  in  the  attempt  upon  himself,  he  is  a 
principal  in  the  murder  of  the  other.*    Nor  is  it  necessary  to  prove 
that  the  deceased  would  not  have  killed  himself  without  the  de- 
fendant's co-operation ;  nor  does  it  make  any  difference  that  the 
deceased  was  at  the  time  under  sentence  of  death  .^ 

§  449.  As  at  common  law  the  principal  must  be  convicted  before 
a  conviction  of  the  accessary,  there  can  be  at  common  At  oom- 
law  no  conviction  of  an  accessary  before  the  fact  to  sui-  JJ^re^ 
cide,  because  the  suicide  is  beyond  the  process  of  the  ^  no  ^o^- 
courts.^    But  by  statutes  in  England  and  several  of  the  aooessariet 
United  States,  the  advising  another  to  commit  suicide  is  foct'u)*  * 
made  a  substantive  indictable  offence.*  suicide. 

§  450.  A  woman  desires  to  miscarry  of  a  child  with  which  she  is 
pregnant,  and  assents  to  an  operation  for  this  purpose ;  Killing 
and   dies  from  the  operation.     Whether,  in   such  case,  Murder 
the  offence  is  murder  or  manslaughter,  depends  largely  jSjJto^^*' 
on  the  intent  as  appearing  on  the  whole  case.*    If  the  producing 
intent  were  to  kill  or  grievously  injure  her,  the  offence  is  tion. 

2  Lew.  220 ;  B.  v.  Middleship,  5  Cox  Com.  v,  Dennis,  105  Mass.  162, 1870  ; 

C.  C.  275,  1860.    See,  ftiUy,  supra,  Com.  v.  Mink,  128  Mass.  422, 1877 ; 

a  56,  331,  359 ;  u^ra,  H  1568  el  aeq.  and  see  supra,  H  216,  326. 

Griffith  V.  State,  80  Ala.  583.  1891 ;  By  statate  in  Missouri  the  offence  is 

Warren  v.  State,  (Tex.)  16  S.  W.  Rep.  manslaughter,  State  v.  Ludwig,  70  Mo. 

747, 1894.  412,  1879. 

^  E.  V.  Sawyer,  1  Russ.  Cr.  AM.  *  R.  v,  Leddington,  9  C.  &  P.  79, 

(9th  Am.  ed.)  670 ;  R.  v.  Dyson,  R.  1839;  R.  v.  Russell,  1  Mood.  C.  C.  356, 

&  R.  C.  C.  528,  1819 ;  State  v.  Avery,  1832. 

113  Mo.  476,  1893.  *  See  supra,  i  142 ;  infra,  i  451.    As 

'  Supra,  2  216 ;  R.  V.  Dyson,  R.  &  R.  to  Ohio,  see  Blackburn  v.  State,  23 
O.  C.  528,  1819 ;  R.  v.  Allison,  8  C.  Ohio,  165, 1872. 
A  P.  418,  1838 ;  R.  v.  Sawyer,  1  Russ.  By  {  175  of  the  New  York  Penal 
Cr.  &  M.  (9th  Am.  ed.)  670,  1893;  Code  of  1882,  whoever  "wilfully  in 
Blackburn  V.  State,  23  Ohio,  165, 1872;  any  manner  encourages,  advises,  as- 
State  V.  Levelle,  (S.  C.)  13  S.  E.  Rep.  <  sists,  or  abets  another  person  in  at- 
319, 1891.  tempting  to  take  the  latter's  life,"  is 

'  Com.   V,   Bowen,    13   Mass.   359,  guilty  of  a  felony. 

1814 ;    2    Wheel.    C.  C.    321,  1823 ;  «  See  supra,  |{  326,  390. 
Pamph.  Tr.  1816.    See  comments  in 
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murder ;  it  is  manslaughter  if  the  intent  were  only  to  produce 
the  miscarriage,  the  agency  not  being  one  from  which  death  or 
great  injury  would  be  likely  to  result.*  But  suppose  the  operation 
be  one  which  is  essential  to  the  preservation  of  the  mother's  life  ? 
In  this  case  the  fact  of  such  necessity  is,  as  will  be  presently  shown 
in  fuller  detail,  a  defence,  should  the  operation  terminate  fatally.' 

§  451.  That  consent  in  such  cases  is  no  bar  is  an  axiom  ac- 
knowledged by  all  schools  of  jurisprudence,  and  rests  on 
deceased  the  maxim,  Ju8  publicum  privatorum  voluntate  mutari 
proBwa-  nequU?  Of  this  we  may  recur  to  an  illustration  given 
homidde  '^^  Pennsylvania  in  1826,  in  which  it  was  held  that  an 
agreement  not  to  bring  a  writ  of  error  in  a  criminal  case 
of  high  degree  does  not  preclude  the  defendant  from  bringing  such 
writ.  '*  What  consideration,"  said  Chief  Justice  Tilghman,  in 
words  that  may  be  here  repeated  as  touching  the  immediate  point 
before  us,  "  cap  a  man  have  received,  adequate  to  imprisonment  at 
hard  labor  for  life  ?  It  is  going  but  one  step  further  to  make  an 
agreement  to  be  hanged.  I  presume  no  one  would  be  hardy 
enough  to  ask  the  court  to  enforce  such  an  agreement,  yet  the  prin- 
ciple is,  in  both  cases,  the  same."* 

§  452.  It  has  just  been  seen  that  the  consent  of  the  deceased  is 
^.„.  no  defence  to  an  indictment  for  murder:  for  no  one  can 

Killing  .11  .  /»      .  . 

another  by  consent  validate  the  taking  of  his  own  life.  But  sup- 
ooneenrin  P^^e  A.  is  assailed  by  a  fatal  disease  from  which  the  only 
a^id  ^  escape  is  a  dangerous  surgical  operation  ;  and  that  this 
greater  operation  is  skilfully  performed  by  B.  at  A.'s  request, 
but  that  A.  dies  under  the  knife?*  On  this  point,  Lord 
Macaulay,  in  his  Report  on  the  Indian  Penal  Code,  says :  "  It  is 
often  the  wisest  thing  a  man  can  do  to  expose  his  life  to  great  haz- 
ard. It  is  often  the  greatest  service  that  can  be  rendered  to  him  to 
do  what  may  very  probably  cause  his  death.  He  may  labor  under 
a  cruel  and  wasting  malady  which  is  certain  to  shorten  his  life,  and 
which  renders  his  life,  while  it  lasts,  useless  to  others  and  a  torment 

^  R.  v.  Gaylor,  D.  &  B.  C.  C.  288 ;  *  Smith  v.  Com.,  14  S.  &  R.  69, 

7  Cox  C.  C.  268,  1857.    /St/pra,  |{  325,  1826. 

890.  6  Sir  J.  F.  Stephen,  Dig.  Crim.  Law, 

'  See,  as  to  Illinois  statute  making  (5th  ed.)  art  225,  takes  the  view  given 

it  murder  to  kill    incidental  to  an  in  the  text,  saying,  ''I  know  of  no 

abortion  unless  the  abortion  was  nee-  authority  for  these  propositions,  l)Ut 

essary,  Beasley  v.  People,  89  111.  571,  I  aprpehend  they  require  none.     The 

1878.    Infra^  J  591.  existence  of  surgery  assumes   their 

«  See  mpra,  JJ  142,  372.  truth." 
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to  himself.  Suppose  that  under  these  circumstances  he^  undeceived; 
gives  his  free  and  intelligent  consent  to  take  the  risk  of  an  opera- 
tion which  in  a  large  proportion  of  cases  has  proved  fatal^but  which 
is  the  only  method  by  which  his  disease  can  possibly  be  cured^  and 
which,  if  it  succeeds,  will  restore  him  to  health  and  vigor.  We  do 
not  conceive  that  it  would  be  expedient  to  punish  the  surgeon  who 
should  perform  the  operation,  though  by  performing  it  he  might 
icause  the  death,  not  intending  to  cause  death,  but  knowing  himself 
likely  to  cause  it.  Again,  if  a  person  attacked  by  a  wild  beast  should 
x;all  out  to  his  friends  to  fire,  though  with  imminent  hazard  to  him- 
^If,  and  they  were  to  obey  the  call,  we  do  not  conceive  that  it  would 
be  expedient  to  punish  them,  though  they  might  by  firing  cause  his 
death,  and  though  when  they  fired  they  knew  themselves  to  be  likely 
"to  cause  his  death."  The  same  rule  applies,  as  has  been  argued  by 
Bar,  an  able  German  jurist,  in  cases  where  consent,  on  account  of 
mental  incapacity,  cannot  be  given.  Suppose  a  dangerous  operation 
is  required  as  the  last  hope  of  resuscitating  an  unconscious  person. 
If  the  operation  is  performed  with  the  skill  usual  to  surgeons  under 
such  circumstances,  this  is  a  good  defence  if  death  ensue.^ 

§453.  Killing  another,  unintentionally  and  negligently, 
such  other  being  desirous  of  committing  suicide,  is  man-  slaughter, 
slaughter.* 

§  454.  At  common  law,  as  we  have  already  seen,  an  ^^^^^^  ^ 
attempt  to  commit  suicide  has  been  held  to  be  a  mis-  etc. 
demeanor.^ 

XII.   PROVOCATION  AND   HOT  BLOOD.* 

§  455.  To  sustain  provocation  as  a  defence  it  must  be  shown  that 
the  defendant,  at  the  time  of  the  fatal  blow,  was  "deprived  j^^^  ^^ 
of  the  power  of  self-control  by  the  provocation  which  he  aelf-con- 
had  received ;  and,  in  deciding  the  question  whether  this  tiai  to  this 
was  or  was  not  the  case,  regard  must  be  had  to  the  nature  ^^^•^^• 
of  the  act  by  which  the  ofifender  causes  death,  to  the  time  which 
elapsed  between  the  provocation  and  the  act  which  caused  death,  to 

^  See  infra,  H  509,  510.  proval  in  Com.  v.  Mink,  supra,  Comp. 

•  See  CJom.  v.  Mink,  123  Mass.  422,  mpra,  i  175.  By  J 178  of  the  New  York 
1878,  cited  stipra,  {  828.  And  see  Penal  Code  of  1882,  an  attempt  to 
ii\fraf  i  428.  commit  suicide  is  made  a  felony. 

•  R.  V,  Doody,  6  Cox  C.  C.  468,       *  As  to  burden  of  proof  as  to  provo- 
1854 ;  R.  V.  Burgess,  L.  &  C.  258 ;  9  cation,  see  Whart.  Cr.  Ev.  §  834. 
Cox  C.  C.  247,  1862;  cited  with  ap- 
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the  offender's  Gonduct  during  that  interval^  and  to  all  other  circum- 
stances tending  to  show  the  state  of  his  mind."  ^ 

§  455  a.  Where  the  evidence  shows  an  intent  on  the  part  of  the 
Words  of  defendant  to  kill,  no  words  of  reproach,  no  matter  how 
ekTiS^^  grievous,  are  provocation  sufficient  to  fi-ee  the  party  kill- 
quate  pro-  ing  from  theguiltof  murder  f  nor  are  indecent  provoking 
actions  or  gestures  expressive  of  contempt  or  reproach 
without  an  assault  upon  the  person.' 

*  Steph.  Dig.  Crim.  Law,  (6th  ed.)  100,  1893 ;  People  v.  Hull.  86  Mich, 

art.  246.    See  Patterson  v.  State,  66  449, 1891. 

Ind.  428, 1879;  Silver  t;.  People,  107       »  State  v.  Berkeley,  109  Mo.  665, 

111.  663,  1883 ;  Thomaa  v.  People,  61  1892 ;  Turner  v.  State,  89  Tenn.  647, 

Miss.  60, 1881 ;  People  v.  Kennedy,  22  1891 ;  State  v,  Bryant,   102  Mo.  24, 

N.  Y.  Sup.  267, 1893 ;  State  v,  Adams,  1890;  People  v.  Murback,  64  Cal.  369, 

78  Iowa,  292, 1889 ;  State  v.  Sterrett,  1883.    The  words  must  be  spoken  by 

80  Iowa,  609, 1890 ;  People  v.  Palmer,  the  victim.  Missouri  v,  Lewis,  14  Mo. 

96  Mich.  580,  1893 ;  Lienpo  t;.  State,  App.  191,  1883 ;  People  v.  Murback, 

28  Tex.  App.  179, 1889 ;  Hays  v.  Com.,  64  Cal.  369, 1883. 
(Ky.)  14  S.  W.  Rep.  833, 1890 ;  Com.       »  1  Hale  P.  C.  456 ;  Fost  290 ;  U. 

V.Ware,  137 Pa 465, 1890;  McDuffiev.  S.  v.  Wiltberger,  8  Wash.  C.  C.  616, 

State,  90  Ga.  786, 1892 ;  State  v.  Way,  1822;  U.   S.  v,  Travers,  per  Story, 

38  S.  C.  333, 1892 ;  Thorpe  v.  State,  92  J.,  2  Wheeler  C.  C.   604 ;   1  Brunf. 

Ga.  470, 1893 ;  State  v.  Workman,  39  (U.  S.)  467 ;  Com.  ».  York,  9  Mete. 

S.  C.  161, 1892;  Battle  v.  State,  92  Ga.  93,  1844;  Yates  v.  People,  32  N.  Y. 

466, 1893 ;  State  v,  Ashley,  (La. )  13  So.  509.  1866 ;  Green  v.  Com.,  83  Pa.  76, 

Rep.  738,  1893 ;  Springfield  v.  State,  1876 ;  Abemethy  v.  State,  101  Ibid. 

96  Ala.  81,  1892;  Jones  v.  State,  87  322,  1882;  State  v,  O'Neil,  1  Houst. 

Ga.  526,  1891 ;  Roberson  v.  State,  87  C.  C.  68,  1863 ;  State  v,  Tackett,    1 

Ga.  209, 1891 ;  Smith  v.  State,  83  Ala.  Hawks,  210, 1822 ;  State  v,  Merrill,  2 

26, 1888 ;    Reese  v.  State,  90  Ala.  624,  Dev.  269,  1830 ;  State  v.  Carter,  76  N. 

1891 ;  State  v.  Alfray.  (Mo.)  27  S.  W.  C.  20, 1877 ;  Ray  v.  State,  16  Ga.  223, 

Rep.  1097,  1894 ;   Handly  v.  Com.,  1865 ;  Jackson  v.  State,  46  Ibid.  198, 

(Ky.)  24  S.  W.  Rep.  609. 1894 ;  Caskey  1872 ;  Bird  v.  State,  66  Ibid.  17, 1876 ; 

V.  Com.,  (Ky.)  23  S.  W.  Rep.  368,  Ross  v.  State,  59    Ibid.  248,    1877 ; 

1893;  Hohnes  v.  State,  88  Ala.  26,  Handy  v.  State,  68  Ibid.  612,  1881 

1890;  Scroggins  v.  State,  32  Tex.  Cr.  Wortham  v.  State,  70  Ibid.  336, 1882 ; 

71,  1893 ;  Fowler  v.  State,  (Tex.)  22  S.  Taylor  v.  State,  48  Ala.  180,  1872 ; 

W.  687,  1893;  State  v.  Crabtree,  111  Judge  v.  State,  68  Ibid.  406,  1878; 

Mo.  186,  1892;  West  v.  Com.,  (Ky.)  Roberts  v.  State,  68  Ibid.  616,  1881; 

20  S.  W.  Rep.  219,   1892;  State  v.  Rapp  v.  State,  14  B.  Mon.  614, 1864; 

Berkley,  109  Mo.   665,  1892  ;  Wolf-  State  v.  Starr,  38  Mo.  270.  1867 ;  State 

forth  V,  State,  31  Tex.  Cr.  387,  1892.  v,  Evans,  65  Ibid.  574, 1877 ;  State  v. 

See   statutory  provisions   of  Texas.  King.  78  Ibid.  566.  1883 ;  Preston  v, 

Pitts  V.  State,  29  Tex.  App.  374, 1891 ;  State,  26  Miss.  383,  1863 ;  Evans  v. 

Cotrell  V.  Com.,  (Ky.)  17  S.  W.  Rep.  State,  44  Ibid.  762, 1871 ;  Edwards  v. 

149, 1891 ;  State  ».  Baker,  13  Mont.  160,  State,  47  Ibid.  581,  1872 ;  Williams  t;. 

1893;  State  v,  Henderson,  24  Greg.  State,  3  Heisk.  376,  1872;  People  v, 
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At  the  same  time  it  must  be  remembered  that  an  assault,  too 
slight  in  itself  to  be  a  sufficient  provocation,  may  become  such  by 
being  coupled  with  and  explained  by  insulting  words.^ 

By  statute  in  some  jurisdictions  '^  insulting  words  and  conduct  to 
a  female  relative ''  are  regarded  as  sufficient  provocation  to  reduce 
homicide  under  their  immediate  influence  to  manslaughter.^ 

§  466.  The  moment,  however,  the  person  of  the  defendant  is 
touched  with  apparent  insolence,  then  the  provocation  is  when  the 
one  which,  ordinarily  speaking,  reduces  the  offence  to  ^^^d* 
manslaughter.'    Thus   it   has  been   held  that  if  A.   be  ^^^^.  P«>^- 

1  1  1     -r*  -  t  .         /  1  ocation  re- 

passing along  the   street,   and   B.   meeting   him   (there  daces  de- 
being  a  convenient  distance  between  A.  and  the  wall)  ^^' 
take  the  wall  of  him,  and  thereupon  A.  kill  B.,  this  is  murder;' 
but  if  B.  had  jostled  A.,  this  jostling,  if  made  with  such  apparent 
insolence  as  to  provoke  a  quarrel,  and  if  hastily  resented  by  A.,  in 
hot  blood,  reduces  the  grade  to  manslaughter.'^ 

A  fortiori,  where  an  assault  is  made  with  violence  or  circum- 


Freeland,  6  Cal.  96,  1856 ;  People  v.  ^  R.  v.   Sherwood,  1  C.  &  K.  556, 

Butler,  8  Ibid.  435,  1857;  People  v.  1844;  B.  v,  Bothwell.  ui  supra;  R.  v. 

Turley.  50  Ibid.  469.  1875 ;  State  v.  Smith,  4  F.  &  F.  1066, 1866 ;  Hurd  v. 

Shippey,  10  Minn.  228, 1865 ;  Martin  People,  25  Mich.  405,  1872 ;  Nye  v. 

V,  State,  80  Wis.  216, 1872 ;  Johnson  v.  People,  35  Ibid.  16, 1877 ;  Mitchell  v. 

State,  27  Tex.  758, 1865;  Myers  v.  State,  State,  41    Ga.   527,    1870;    State   v, 

83  Ibid.  525, 1870 ;  State  v.  Anderson,  Eeene,  50  Mo.  357,  1873 ;  and  see 

4  Nev.  265, 1867 ;  State  v.  Crozier,  12  cases  cited  infra,  H  468  et  seq. 

Ibid.    300,  1877.    See   qualifications  '  Williams  v.  State,  3  Heisk.  376, 

stated  in  R.  v.  Rothwell.  12  Cox  C.  0.  1872;  People  v.  Turley,  50  Cal.  469, 

145, 1871.    A  mere  going  to  house  of  1875 ;  Hill  v.  State,  5  Tex.  App.  2, 

deceased  to  demand  explanation,  etc.,  1878 ;  Hudson  v.  State,  6  Ibid.  565, 

not  sufficient.  State  v.  Williams,  (La.)  1879 ;  Richardson  v.  State,  9  Ibid.  612, 

15  So.  Rep.  82, 1894 ;  Johnson  v.  State,  1880;  Eanes  v.  State,  10  Ibid.  421, 

(Ala.)   16  So.  Rep.  99,  1894;  State  1881.    See  Jones  v.  State,  (Tex.)  26 

V.  Mcintosh,  39  S.  C.  97,  1892.    Kill-  S.  W.  Rep.  1082, 1894;  Lane  v.  State, 

ing  under  passion  aroused  by  insult,  29  Tex.  App.  310,1890;  Levy  t;.  State, 

see  Ex  parU  Sloane,  95  Ala.  22, 1892 ;  28  Tex.  App.  203,  1889 ;  Richardson 

State  V.  Levelle,  34  S.  C.  120,  1891 ;  v.  State,  28  Tex.  App.  216, 1889. 

State  V.  Pankey,  104  N.  C.  840,  1889 ;  «  See  Erwin  v.  State,  29  Ohio  St. 

State  V.  McNeill,  92  N.  C.  812,  1885 ;  186, 1876 ;  State  v.  Burt,  51  Mich.  260, 

State  V.  Martin,  (Mo.)  28  S.  W.  Rep.  1883. 

12, 1894.    Insult  must  be  to  "  female  *  See  State  v.  Smith,  77  N.  C.  488, 

relative."    Moore  v.  State,  31   Tex.  1877. 

Or.  234, 1892;  Halliburton  v.  State,  32  *  1  Hale,  455.    Infra,  i  472;  Felix 

Tex.  Or.  51, 1893.    See,  also,  £:x  parte  v.  State,  18  Ala.  720,  1849. 
Jones,  31  Tex.  Or.  422, 1893. 
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stances  of  indignity  upon  a  man's  person,  as  by  pulling  him  by  the 
nose,  and  the  party  so  assaulted  kills  the  aggressor,  the  crime  will 
be  reduced  to  manslaughter,  in  case  it  appears  that  the  assault  was 
resented  immediately,  and  the  aggressor  killed  in  the  heat  of  blood, 
the  furor  brevia  occasioned  by  the  provocation.  And  so  it  was  con- 
sidered that  where  A.  was  riding  on  the  road  and  B.  whipped  the 
horse  of  A.  out  of  the  track,  and  then  A.  alighted  and  killed  B.,  it 
was  only  manslaughter.^ 

§  457.  Though  words  of  slighting,  disdain,  or  contumely  will  not 

of  themselves  make  such  a  provocation  as  to  lessen  the 

change        crime  to  manslaughter ;  yet  if  A.  use  insulting  language 

reduces       ^^  ^v  ^^^  ^-  thereupon  strike  A.,  but  not  mortally,  and 

manslaughter.  The  stroke  by  A.  is  deemed  a  new  provo- 
oation,  and  the  conflict  a  sudden  falling  out ;  and  the  killing  is 
therefore  considered  only  manslaughter.^  And  in  a  sudden  fight 
thus  arising  it  is  immaterial  who  struck  the  first  blow.* 

§  458.  A  large  class  of  cases  occur  in  practice  where  slight  pro- 
vocations, as  has  been  already  incidentally  noticed,  have 
provw»-^  been  considered  as  extenuating  the  guilt  of  homicide, 
tenuateii  ^P^*^  ^^^  ground  that  the  conduct  of  the  party  killing 
when  in-  upon  such  provocations  might  fairly  be  attributed  to  an 
iochLSoe,  intention  to  chastise,  rather  than  to  a  cruel  and  implaca- 
ble malice.  But,  in  cases  of  this  kind,  it  must  appear 
that  the  punishment  was  not  urged  with  brutal  violence,  nor  greatly 
disproportionate  to  the  offence ;  and  the  instrument  must  not  be 
such  as,  from  its  nature,  was  likely  to  endanger  life.*    Thus  where 


1  Kel.  135 ;  1  Hale,  456.  »  R.  v.  Snow,  1  East  P.  C.  244, 1776 ; 

«  Ibid. ;"  R.  v.  Ayes,  R.  &  R.  166,  R.  v,  Rankin,  R.  &  R.  43, 1810;  Com. 

1814;  U.  S.  V.  Mingo,  2  Curtis  C.  C.  v.  Biron,  4  Dall.  125, 1793;  State  v. 

1,  1861 ;  Com.  v.  Biron,  4  Dall.  125,  Massage,  65  N.  C.  480. 

1793 ;  State  v.  Davis,  1  Houst.  C.  C.  *  Fost    291 ;    4    Bl.    Com.    200 

13, 1863 ;  State  v.  Massage,  65  N.  C.  Com.  v.  Green,  1  Ashm.  289.  1826 

480,  1871 ;  State  v,  Abarr,  39  Iowa,  State  v.  Tackett,  1  Hawks,  210, 1822 

185, 1874;  Petty  v.  State,  6  Baxt.  610,  State   v,  Roberts,    Ibid.    349,  1822 

1875.    Infra,  J  471 ;  Jackson  v.  State,  Thompson  v.  State,  56  Ga.  87, 1875 

32  Tex.   Cr.   192,  1893.    See   Evere  R.  v.  Freeman,  1  Russ.  on  Cr.  518 

V,  State,  31  Tex.  Cr.   318,  1892,  for  R.  v.  Howlett,  7  C.  &  P.  274, 1836 

"insulting  words"  under  Penal  Code  Wigg's    Case,    1    Leach,    378,   1784 

of  Texas ;  Polk  v.  State,  30  Tex.  App.  See  State  v.  O'Brien,  81    Iowa,   88 

657,  1892;  Schlect  v.  State,  75  Wis.  1890. 
486,  1890. 
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it  appeared  that  the  prisoner^  having  employed  her  step-daughter^ 
a  child  ten  years  old,  to  reel  some  yarn,  and  finding  some  of  the 
skeins  knotted,  threw  at  the  child  a  four-l^ged  stool,  which  struck 
her  on  the  right  side  of  the  head  on  the  temple,  and  caused  her 
death  soon  after  the  blow  so  given ;  and  it  was  also  shown  that  the 
stool  was  of  sufficient  size  and  weight  to  give  a  mortal  blow,  but 
that  the  prisoner  did  not  intend,  at  the  time  she  threw  the  stool,  to 
kill  the  child ;  the  matter  was  considered  of  great  difficulty,  and  no 
opinion  was  ever  delivered  by  the  judges.  The  doubt  appears  to 
have  been  principally  upon  the  question  whether  the  instrument 
was  such  as  would  probably,  at  the  given  distance,  have  occasioned 
death  or  great  bodily  harm.^ 

*  Hazers  Case,  Ibid.  868,  1786 ;  1  p.  239 ;  bat,  on  the  evidence,  the  of- 
East  P.  C.  286.  fence  was  murder,  since  death,  through 

Where  a  man,  who  was  sitting  a  process  so  cruel  and  dangerous,  was 
drinking  in  an  alehouse,  being  called  ground  from  which  malice  could  be 
by  a  woman  "a  son  of  a  whore,"  took  inferred.  See  t»/ra,  J  477. 
up  a  broomstaff  and  threw  it  at  her  Where  A.,  finding  a  trespasser  on 
from  a  distance,  and  killed  her,  after  his  land,  in  the  first  transport  of  his 
conviction  of  murder  a  pardon  was  passion  beat  him,  and  unluckily  hap- 
advised;  and  the  doubt  appears  to  pened  to  kill  him,  it  was  held  to  be 
have  arisen  upon  the  ground  that  the  manslaughter ;  but  it  must  be  under- 
instrument  was  not  such  as  could  stood  that  he  beat  him»  not  with  mis- 
probably,  at  the  given  distance,  have  chievous  intention,  but  merely  to  chas- 
occasioned  death  orgreat  bodily  harm,  tise  for  the  trespass,  and  to  deter  him 
1  Hale,  455,  456.  See  Felix  v.  State,  from  committing  it  again.  Fost.  291 ; 
18  Ala.  720, 1851.  1  Hale,  478. 

A  master  having  struck  his  servant,  The  prisoner's  son  having  fought 
who  was  a  lad,  with  one  of  his  clogs,  with  another  boy  and  been  beaten,  ran 
because  he  had  not  cleaned  them,  it  home  to  his  fiither  all  bloody,  and  the 
was  held  to  be  only  manslaughter,  father  presently  took  a  cudgel,  ran 
because  the  master  could  not,  from  three-quarters  of  a  mile,  and  struck 
the  size  of  the  instrument  he  had  the  other  boy  upon  the  head,  upon 
made  use  of,  have  had  any  intention  which  he  died.  The  case  was  held  to 
to  take  away  the  boy's  life.  Turner's  be  manslaughter,  on  the  ostensible 
Case,  Comb.  407 ;  1  Ld.  Baym.  143 ;  2  ground  of  hot  blood;  but  the  authority 
Sid.  1498.  is  only  supportable  on  the  ground  that 

The  keeper  of  a  park,  finding  a  boy  the  accident  happened  by  a  single 
stealing  wood  in  his  master's  ground,  stroke  given  in  heat  of  blood,  with 
tied  him  to  a  horse's  tail  and  beat  him,  a  cudgel,  not  likely  to  destroy,  and 
upon  which  the  horse  running  away,  that  death  did  not  immediately  ensue, 
the  boy  was  killed.  It  was  said  that  Rowley's  Case,  Ibid.  458 ;  Fost.  294, 
if  the  chastisement  had  been  more  295,1685.  Yet  Tiuch  a  palliation  would 
moderate,  it  had  been  but  manalaugh-  not  be  allowed  if  the  punishment  was 
ter ;  Halloway's  Case,  Cro.  Car.  131 ;  deliberately  cruel.  Infra^  {  475.  And 
1  Hale,  434 ;  1  East  P.  C.  c.  5,  s.  22,  hence  in  Virginia,  where  a  man  who 
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§  459.  Whether  a  homicide  committed  by  a  man  smarting  under 
a  sense  of  dishonor  is  murder  or  manslaughter  depends 
in  hot  upon  the  question  whether  the  killing  was  in  the  first 
ing  adui-  transport  of  passion  or  not.  Where  there  has  been  time 
*^J'  ^^  for  cooling,  which  is  to  be  determined  by  the  temper  and 
man-  conditions  of  the  defendant,*  the  offence  is  murder ;   if 

.laughter,  otherwise,  manslaughter.  Thus,  where  a  man  finds  another 
in  the  act  of  adultery  with  his  wife,  and  kills  him  or  her^  in  the 
first  transport  of  passion,  he  is  only  guilty  of  manslaughter,  and 
that  of  a  nature  entitled  to  the  lowest  degree  of  punishment,'  for 
the  provocation  is  grievous,  such  as  the  law  reasonably  concludes 
cannot  be  borne  in  the  first  transport  of  passion.  But,  as  has  been 
already  shown,  the  killing  of  an  adulterer  deliberately,  and  ui>on 
revenge,  is  murder.*  And  evidence  of  the  adultery  is  only  ad- 
missible when  the  time  of  the  husband's  discovery  of  it  is  brought 
so  near  to  the  homicide  as  not  to  allow  space  for  cooling.*  The 
same  reason  makes  it  murder  for  a  man  deliberately,  after  time  for 
cooling,  to  kill  his  wife  whom  he  has  found  in  adultery,  if  the 

had  whipped  a  boy  very  severely  was  Cent.  Law  Jour.  July  30, 1874.  As  to 
the  next  day  killed  by  the  boy's  father,  cooling-time,  see  tn/ra,  §2  480, 1496 ; 
who  fell  on  him  and  beat  him  violently,  McNeill  v.  State,  (Ala.)  15  So.  Rep, 
cruelly,  and  continuously  with  his  fists,  852, 1894. 

the  killing  was  held  murder.  Com.  v,  *  1  Russ.  on  Cr.  525  ;  State  v. 
McWhirt,  3  Gratt.  694,  1846.  Pratt,  1  Houst.  C.  C.  249, 1867 ;  Stete 

1  Infra,  i  480 ;  Franklin  v.  Stete,  80  v.  Samuel,  8  Jones  Law,  (N.  C.)  74, 
Tex.  App.  628,  1892.  See  Stete  t;.  1855 ;  Stete  t;.  Avery.  64  N.  C.  608, 
Raven,  115  Mo.  419, 1893  ;  Watson  v.  1870 ;  Stete  v.  Neville,  6  Jones.  (N. 
Com..  87  Va.  608, 1891 ;  Bone  v.  Stete,  C.)  428. 1859 ;  Stete  v,  Harman,  78  N. 
86  Ga.  108, 1890 ;  Stete  v.  McNeill,  92  C.  515,  1878 ;  Sawyer  v,  Stete.  35  Ind. 
N.  C.  812, 1885 ;  Scott  v.  Com.,  (Ky.)  80, 1871 ;  Stete  v.  Holme,  54  Mo.  153, 
23  S.  W.  Rep.  219, 1893.  1873 ;  Stete  v,  France,  76  Mo.  681, 

'  Pearson's  Case,  2  Lew.  216 ;  Hooks  1882 ;  People  v,  Hurtedo,  68  Cal.  288, 
V.  Stete,  (Ala.)  13  So.  Rep.  767, 1893 ;  1883.  See  Turner  v.  Stete,  70  Ga.  767, 
Mays  V.  Stete,  88  Ga.  399, 1891.  1883 ;  McNeill  v.  Stete.  (Ala.)  15  So. 

»  Manning's  Case,  1  Ventr.  212 ;  Rep.  352,  1894.  See  Farmer  v.  Stete, 
Raym.  212 ;  R.  v.  Kelly,  2  C.  &  K.  91  Ga.  720,  1893 ;  Jackson  v.  Stete,  91 
814, 1848 ;  People  v,  Horton,  4  Mich.  Ga.  271, 1892 ;  Wilkerson  v,  Stete,  91 
67, 1856;  Com.  v,  Whitler,  2  Brewst.  Ga.  729,  1893  ;  Pickens  v,  Stete,  81 
388, 1868;  Maher  v.  People.  10  Mich.  Tex.  Cr.  554, 1893. 
212, 1862 ;  Stete  v.  John,  8  Ired.  330,  *  See  Biggs  v.  Stete,  29  Ga.  723. 
1848;  Stete  v.  Samuel,- 3  Jones  Law,  1860.  Comp.  infra,  i  496;  Wood  v, 
(N.  C.)  74,  1855;  Stete  v.  Neville,  6  Stete,  31  Tex.  Cr.  571, 1893;  Traverse 
Ibid.  423,  1859 ;  Stete  v.  Holme,  54  v.  Stete,  61  Wis.  144,  1884. 
Mo.  153,  1873.    See  People  v.  Cole, 
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intent  to  take  life  be  shown.^  The  same  distinctions  are  applicable 
to  the  killing  by  a  father  of  one  attempting  indecent  liberties  with 
his  son.* 

*  Shufflen  v.  People,  62  N.  Y.  229,  found  A.  living  with  the  defendant, 

1875.  upon  which  a  quarrel  arose,  which 

It  was  therefore  rightly  held  hy  the  was  partially  composed,  but  which 
Supreme  Court  of  Indiana,  in  1871,  ended  in  the  defendant  deliberately 
that  it  is  incompetent  for  the  defen-  shooting  the  deceased  at  the  house  of 
dant  to  prove  that  for  a  long  time  he  A.  This  was  held  murder  in  the  first 
had  been  cognizant  of  the  adulterous  degree.  Com.  v.  Smith,  7  Smith's 
intercourse  of  his  wife  with  the  de-  Law,  App. ;  2  Wheeler  C.  C.  79,  1816. 
ceased.  Sawyer  v.  State,  35  Ind.  80,  But  the  propriety  of  this  ruling  has 
1871.  **  If,"  said  the  court,  '*he  had  since  been  gravely  questioned,  on  the 
been  thus  for  a  long  time  apprised  ground  that  Judge  Rush,  who  pre- 
of  her  guilt  in  that  respect,  there  had  sided,  charged  that  no  time  is  too 
been  an  abundance  of  time  for  the  short  in  which  to  form  the  intention 
ebullition  of  passion  which  might  be  to  kill  which  is  necessary  to  murder 
supposed  to  arise  on  being  first  ap-  in  the  first  degree.  See  comments  of 
prised  of  the  fact,  to  subside  ...  It  Chief  J.  Agnew,  in  Jones  v.  Com.,  76 
is  sufficient  to  say  that  if  the  facts  Pa.  403,  1874.  Another  ground  for 
offered  to  be  proven  were  established,  exception  is,  that  as  the  defendant 
they  would  in  no  way  excuse  or  miti-  acted  under  legal  advice  (mistaken 
gate  the  offence."  See,  also.  State  v,  though  it  were)  that  his  marriage  was 
Samuel,  3  Jones,  (N.  C.)  74,  1855;  valid,  and  that  as  he  therefore,  accord- 
State  V.  John,  8  Ired.  380,  1848.  It  ing  to  his  own  view,  was  at  the  time 
is,  however,  admissible  for  the  de-  of  the  conflict  maintaining  his  own 
fendant  to  prove  a  conspiracy  of  late  rights  in  his  own  house,  the  malice 
date  to  carry  off  his  wife,  which  had  necessary  to  constitute  murder  in  the 
only  come  to  defendant's  notice  im-  first  degree  was  not  imputable  to  him. 
mediately  before  the  homicide,  the  A  husband  suspecting  his  wife  of  an 
deceased  being  in  the  conspiracy,  adulterous  intercourse  with  A.,  em- 
Cheek  v.  State.  35  Ind.  492,  1871.  ployed  B.  to  watch  them.  While  so 
See  R.  V.  Kelly,  2  Car.  &  K.  814,  employed  B.  killed  A.  It  was  held, 
1848 ;  State  v.  Holme,  54  Mo.  153, 1873.  that  testimony  that  A.  had  committed 

In  a  fEunous  case  tried  in  Philadel-  adultery  with  the  wife  was  not  rele- 

phia,  in  1816,  the  facts  were  that  the  vant  in  the  trial  of  B.  for  the  murder 

deceased,    after   being    married    for  of  A.,  whatever  might  have  been  the 

some  years,  left  the  country ;  and  A.,  law  if  the  husband  had  killed  him. 

his  wife,  not  hearing  from  him  for  People  v,  Horton,  4  Mich.  67, 1856. 

two  years,  married  the  defendant,  act-  That  cooling-time  is  a  question  of 

ing   under  a   Pennsylvania   statute,  temperament,  see  in/ray  JJ  480,  496. 

which  provided  that  persons  so  mar-  '  In  K.  v,  Fisher,  8  C.  <&  P.  182, 

rying  should  not  be  indictable  for  1837,  the  verdict  was  manslaughter, 

adultery,  although,  as  it  was  after-  though  the  court  charged  that,  if  there 

ward  held,  the  second  marriage  was  was  deliberation,  the  offence  was  mur- 

not  in  other  respects  valid.    The  de-  der.    See,  also,  Jones  v.  State,  (Ohio) 

ceased  returned,  after  a  lapse  of  a  38  N.  E.  Bep.  79,  1894. 
year  from  the  second  marriage,  and 
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§  460.  A  man  cannot,  indeed,  thus  avenge  the  adultery  of  his 
Sameprin-  P^ramour,^  for  the  connection  is  not  merely  unauthorized 
cipie  to  be  by  law,  but  in  defiance  of  law.  But  where  there  are  a 
to  cases  of  legal  right  and  a  natural  duty  to  protect,  there  an  assault 
^^ '  "  on  the  chastity  of  a  ward  (using  this  term  in  its  largest 
h^Ti^  sense)  will  be  a  sufficient  provocation  to  make  hot  blood 
of  attacks'  thus  causcd  an  element  which  will  reduce  the  grade  to 
ohaatftyof  manslaughter.  That  this  is  the  law  when  a  father  is 
under  the  i^^^^sed  at  an  unnatural  offence  attempted  on  his  son, 
rightful  and  acts  in  hot  blood,  we  have  already  incidentally  seen.^ 
of  the  de-  There  is  no  sound  reason  why  a  similar  allowance  should 
fendant.  ^^^  ^  made  for  a  father's  or  a  brother's  indignation  at 
a  sexual  outrage  attempted  on  a  daughter  or  a  sister.  To  impose 
a  severer  rule  would  be  a  departure  fix)m  the  analogies  of  the  law, 
and  would  bring  the  court  in  conflict,  not  only  with  the  jury,  who 
under  such  circumstances  never  would  convict  of  murder,  but  with 
the  common  sense  of  the  community.  Supposing  the  injury  to 
female  chastity  to  be  avenged  in  hot  blood  by  a  brother,  a  father, 
or  other  person  having  a  right  to  protect  the  person  injured,  the 
offence  is  but  manslaughter.  But  a  brother  cannot,  after  his  sister 
has  been  apprehended  in  adultery,  set  up  the  provocation  as  a 
defence  to  an  indictment  against  him  for  killing  her  paramour.^ 

§  461.  Persons  laboring  under  a  sense  of  wrong,  public  or  pri- 

Kiiiin/r  to  ^**®>  ^^^  ^^  imaginary,  must  apply  to  the  law  for  redress, 
redreaa  a  If  there  is  opportunity  to  apply  for  such  redress,  he  who 
wrong  is  supposes  himself  aggrieved  is  guilty  of  a  criminal  offence 
murder.  j£  j^^  undertake  to  inflict  violent  punishment ;  and  he  is 
guilty  of  murder  if  he  deliberately  and  coolly  kill  the  person  by 
whom  he  supposes  himself  aggrieved.*  In  the  highest  of  all 
injuries,  that  of  adultery,  this,  as  we  have  just  seen,  is  the  law ; 
and  a  fortiori  must  this  rule  be  applied  in  cases  of  injuries  less 
crushing.  That  such  grievances  exist  constitutes  a  defence  that 
will  not,  as  a  bar  to  the  indictment,  be  received  by  the  court. 
Thus,  on  an  indictment  against  a  convict  for  the  homicide  of  his 
keeper,  evidence  was  properly  held,  by  the  Supreme  Court  of  Con- 
necticut, in  1870,  to  be  inadmissible  for  the  purpose  of  showing 

1  Parker  v.  State,;31  Tex.  132, 1868.       '  R.  v,  Fiaher,  8  C.  &  P.  182,  1837. 

No  provocation  less  than  detection  of  Supra,  i  459. 

parties  in  actaal^exual  intercourse  is       •  Lynch  v.  Com.,  77  Pa.  206, 1874. 
sufficient  as  matter  of  law.    Hooks  v,       *  See  supra,  i  399.    Bockmore  v. 

State,  (Ala.)  13  So.fRep.  767, 1893.  State,  (Ga.)  19  S.  E.  Rep.  32, 1894. 
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that  the  food  supplied  by  the  deceased  to  the  defendant  was  tainted 
and  unwholesome.^ 

So  a  supposed  public  grievance  will  not  excuse  a  riot  undertaken 
for  its  removal  ;*  though,  as  has  been  seen,  the  excitement  and 
tumult  produced  by  a  movement  of  this  class  may  be  put  in  evi- 
dence for  the  purpose  of  showing  such  a  confusion  of  mind  as 
prevented  the  participants  from  entertaining  a  deliberate  design  to 
take  life.* 

§  462.  A  bare  trespass  on  the  land  or  other  property  of  another, 
not  his  dwelling-house,  is  not  a  sufficient  provocation  to 
warrant  the  owner  in  using  a  deadly  weapon  in  its  defence ;  treBp^a  on 
and  if  he  do,  and  with  it  kill  the  trespasser,  it  will  be  mur-  JJJ^*^^^ 
der,  unless  killing  were  actually  necessary  to  prevent  the  quate  pro- 
trespass,  and  unless  the  trespass  was  a  serious  invasion  of  csmb  of  in- 
the  owner's  rights.*    On  the  other  hand,  if  the  object  of  ki?Ung  *^ 
the  violence  be  to  drive  off  the  trespasser,  or  even  to  chas- 
tise him,  and  no  blows  likely  to  produce  grievous  bodily  harm  be 
inflicted,  the  offence,  if  death  ensue,  is  but  manslaughter.*    So  far 
as  concerns  trespassers  on  personal  property,  it  has  been  undoubt- 
edly held  that  such  trespass  does  not  lower  tl\e  degree  of  homicide 
in  case  the  trespasser  is  killed  by  the  owner  in  an  attempt  by  the 
latter  to  recover  possession  of  the  property.    But  this  cannot  be  the 
law  when  the  owner,  his  right  to  reclaim  his  goods  being  resisted, 

*  State  V.  Wilson,  38  Conn.  126,  *  Fost.  291;  1  Hale,  473;  Hawk.  c. 
1871.  See,  also.  Territory  v,  Drennan.  13,  s.  34 ;  Kel.  (3d  ed.)  180 ;  Halloway's 
1  Mont.  41,  1868.  Case,  Cro.  Car.  181 ;  1  Hawk,  c.  13, 

»  Supra,  a  397-399.  s.  42.    See  1  Hawk.  P.  C.  by  Curw. 

'  See  supra,  i  388.  J§  33-6;   Com.  v.  Drew,  4  Mass.  391, 

*  R.  V.  Scully,  1  C.  &  P.  319, 1824;  1808;  Kendall  v.  Com.,  (Ky.)  19  S. 
Com.  V.  Drew,  4  Mass.  391,  1808;  W.  Rep.  173, 1892. 

State  V.  Buchanan,  1  Houst.  C.  C.  79,  The  defendant,  having  been  greatly 

1859 ;  State  v.  Woodward,  Ibid.  455,  annoyed  by  persons  trespassing  upon 

1874 ;  Davison  v.  People,  90  111.  221,  his  farm,  repeatedly  gave  notice  that 

1878 ;  State  v,  Morgan,  3  Ired.  186,  he  would  shoot  any  one  who  did  so, 

1842;  McDaniel  v.  State,  8  S.  &  M.  and  at  length  discharged  a  pistol  at 

401, 1847 ;  Hayes  v.  State,  58  Ga.  35,  a  person  who  was  trespassing,  and 

1877;  Oliver  v.  State,  17  Ala.  588,  wounded  him  in  the  thigh,  which  led 

1850;  Simpson  v.  State,  59  Ala.  1,  to  erysipelas,  and  the  man  died ;  being 

1874 ;  State  v.  Shippey,  10  Minn.  223,  indicted  for  murder,  the  defendant 

1865.    See  Smith  v.  Com.,  (Ky.)  26  was  found  guilty  and  executed.    R.  v. 

S.  W.  Rep.  583,  1894;  Herald  «?.Com.,  Moir,  cited  in  R.  v.  Price,  7  C.  &  P. 

(Ky.)  14  S.  W.  Rep.  491, 1890.  Supra,  178, 1835. 
i  98 ;  infra,  H  478,  500. 
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kills  in  hot  bloody  or  in  honest  belief  that  this  is  necessary  to  de- 
fend his  rights.  In  such  case  the  offence  cannot,  on  principle,  be 
more  than  manslaughter.^  And  he  is  justified  in  using  all  necessary 
force  to  prevent  valuables^  either  his  own  or  under  his  charge, 

from  being  taken  from  him  by  robbery." 
Exercise  §  453^  jt  should  be  remembered  that  the  mere  exercise 

of  a  legal  1.1  «•       •         • 

riRht  no  of  a  legal  right,  no  matter  how  offensive,  is  no  such  pro- 
c»tion^°^^  vocation  as  lowers  the  grade  of  homicide.* 

§  464.  A  land-owner  has  no  right  to  plant  spring-guns 
Bprinjf-  by  which  ordinary  trespassers  may  be  wounded ;  and  if  he 
^1  when  ^^^  3^9  ^^d  death  ensues,  he  is  responsible  for  the  conse- 
piarod  on  quences.*  If  such  weapons  be  erected  inconsiderately,  the 
where  killing  of  a  mere  heedless  trespasser  on  an  open  country 
trespaaaers  is  manslaughter ;  if  the  weapons  be  erected  maliciously, 
wander.  *^^  offence  is  murder.'  But  if  the  weapons  be  erected  at 
the  door  of  a  place  where  valuables  are  kept,  and  to  which 
in  the  ordinary  course  of  things  none  but  a  burglar  would  penetrate, 
then  the  killing  is  excusable.^  The  distinction  is  this :  the  agency 
is  one  which  a  house-owner  is  entitled  to  use  in  such  a  way  as  to 
keep  off  burglars  and  other  felons.  But  the  fact  that  he  is  so 
entitled  does  not  protect  him  from  an  indictment  for  nuisance 
in  case  the  right  be  abused  by  placing  the  trap  where  travellers 
or  even  trespassers  would  be  exposed  to  injury,  nor  from  an 
indictment  for  homicide  in  case  any  such  traveller  or  trespasser 
be  killed. 

§  465.  The  law  as  to  defence  of  dwelling-house  is  discussed  in 
future  sections.^  In  the  present  connection  we  may  state  the  fol- 
lowing propositions : 

*  Supra,  ??  98  et  seq.  Infra,  H  500,  1859 ;  Gray  v.  Coombs,  7  J.  J.  Marsh. 
501.  See  Callicoatte  t;.  State,  (Tex.)  22  478, 1832 ;  Simpson  v.  State,  59  Ala.  1, 
S.  W.  Rep.  1041, 1893;  State  v.  Dona-  1874;  Lynch  t>.  Nurdin,  1  G.  D.  37; 
hoe,  78  Iowa,  486, 1889.  Jordin  v.  Crump,  8  M.  &  W.  782, 1841. 

'  Infra,  H  500, 501.  See  R.  v,  Wes-  With  Barnes  v.  Ward,  supra,  compare 
ley,  1  F.  &  F.  528,  1859 ;  State  t;.  Bur-  Stone  v,  Jackson,  16  C.  B.  199 ; 
well,  63  N.  C.  661, 1869.  See  State  v.  Holmes  v.  North  Eastern  R.  C,  L.  R.  4 
Levigne,  17  Nev.  435, 1883.  Exch.  254, 1869 ;  Indermaur  v.  Dames, 

*  See  State  v.  Craton,  6  Ired.  164,  L.  R.  1  C.  P.  274,  1866 ;  R.  R.  v.  Stout, 
1845;  State  v,  Lawry,  4  Nev.  161,  17  Wall.  667, 1873 ;  Bird  w.  Holbrook, 
1868 ;  R.  V.  Longden,  R.  &  R.  C.  C.  228.  4  Bing.  628,  cited  1 Q.  B.  37 ;  Wooton 

*  Infra,  {  507 ;  Stete  v.  Moore,  31  v,  Dawkins,  2  C.  B.  (N.  S.)  412, 1857. 
Conn.  479,  1863 ;  Barnes  v.  Ward,  9       '  Simpson  v.  State,  59  Ala.  1. 

C.  B.  392,  421,  1850 ;   Hardcastle  v.       «  See  infra,  {  607. 
South  Yorkshire  R.  C,  4  H.  &  N.  67,       ^  See  infra,  H  506,  507. 
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1.  For  the  master  of  a  house  to  kill,  in  cool  blood,  a  person  seek- 
ing entrance  into  the  house,  is  murder,  unless  the  person 
killing,  according  to  his  own  lights,  honestly,  and  without  ter'^o™"^ 
negligence,  believes  that  the  person  entering  the  house  is  ^^^^ 
attempting  to  perpetrate  a  felony,  and  that  killing  is  the  i»giy.*<> 
only  way  to   prevent  the   felony ;   in  which  case  there  is  murder. 
should  be  an  acquittal. 

§  466.  2.  For  the  master  of  a  house  to  kill,  in  hot  blood,  a  per- 
son forcing  his  way  into  the  house,  is  manslaughter,  unless 
the  person  killing,  according  to  his  own  lights,  honestly,  kinfngTa 
and  without  negligence,  believes  that  the  person  entering  ij_^*.x . 
the  house  is  seeking  to  perpetrate  a  felony,  and  that  kill-  mail- 
ing is  the  only  way  to  prevent  the  felony ;  in  which  case  '  *"^ 
there  should  be  an  acquittal.^ 

467.  3.  When  a  person  in  danger  of  his  life  takes  refuge  in  his 
own  house,  then,  the  attack  being  unlawful,  he  is  excused  ^,         , 
for  taking  his  assailant's  life ;  and  he  may  assemble  his  i^iiiin^  is 
friends  for  the  same  purpose,  who  stand,  as  to  this  de-  defence  it 
fence,  in  the  same  position  as  himself.^  bie.^^^^*" 

§  468.  As  a  man  has  a  right  to  order  another  to  leave  j^^^ 
his  house,  but  has  no  right  to  put  him  out  by  foree  until  slaughter 
gentler  means  fail,  if  he  attempts  to  use  violence  at  the  master  of 
outset  and  is  slain,  it  will  be  manslaughter  in  the  slayer,  peJi^g^' 
if  there  be  no  previous  malice.^  If  the  owner  of  the  house  defendant 
in  expelling  kill  in  hot  blood  without  necessity  an  intruder,  necessary 
this  is  manslaughter.*        ^  ^  ^'^^^''*^- 

§  469.  If  A.  stands  with  a  weapon  in  a  doorway  of  a  room, 
wrongfully  to  prevent  B.  from   leaving  it  and  others  Killing  a 
from  entering,  and  C,  who  has   a   right   to   the   room,  Saving  a 

1  Infra,  i  600.  C.  R.  84, 1817 ;  Lyon  v.  State,  22  Ga. 

'  As  authority  for  these  points,  see  399, 1857 ;  Carroll  v.  State,  23  Ala.  28, 

infra,  H  506-7,  and  Levett's  Case,  Cro.  1877 ;  McCoy  v.  State,  3  Eng.  (Ark.) 

Car.  438 ;  1  Hale  P.  C.  43,  474,  cited  451,  1848 ;  Hinton  v.  State,  24  Tex. 

supra,  iSS\  State  v.  Patterson,  45  Vt.  454,  1859;  Territory  v.  Drennan,   1 

308,  1873;   Com.  v.  Qark,  2   Mete.  Mont.  41, 1868.  See,  also,  an  article  in 

23, 1840;  State  v.  Ross,  2  Dutch.  224,  Alb.  Law  Joum.  for  October  14, 1874. 

1857 ;  People  v,  Caryl,  3  Parker  C.  R.  »  McCoy  v.  State,  3  Eng.  (Ark.)  451, 

326,  1857 ;  Greschia  v.  People,  53  111.  1848 ;  Hinton  v.  State,  24  Tex.  454, 

295,  1870 ;  Pond  v.  People,  8  Mich.  1859 ;  Lyon  v.  State,  22  Ga.  399, 1857. 

150,  1860 ;  Patten  v.  People,  18  Ibid.  *  State  v.  Murphy,  61  Me.  56, 1870 ; 

314,  1869 ;  State  v.  Martin,  30  Wis.  infra,  i  500.  See  Brinkley  v.  State,  89 

216, 1872 ;  State  v.  Lazarus,  1  Const.  Ala.  34, 1890. 
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J«fi^  right  struggles  with  A.  to  get  his  weapon  from  him,  upon 
of  a  room    which  D.,  a  comrade  of  A.,  stabs  C,  this  is  murder  in 

is  murder,    j^    .^  ^   ^.^  ^ 

§  470.  Any  assault,  in  general,  made  with  violence  or 

Where        circumstances  of  indignity  upon  a  man's  person,  by  one 

are  equal,    not  greatly  his  inferior  in  strength,  if  it  be  resented  im- 

iB^uffi-       mediately  by  the  death  of  the  aggressor,  and  it  appear 

dent  pro-  that  the  party  acted  in  the  heat  of  blood  upon  that  pro- 
vocation. .  .  • 

vocation,  will  reduce  the  crime  to  manslaughter.^ 

§  471.  In  a  sudden  and  equal  quarrel,  when  both  parties  strike 

in  the  heat  of  blood,  it  is  immaterial  by  whom  the  first 

In  sudden  ,  ,  "^       , 

quarrels,  blow  is  struck.*  Thus,  if  A.  uses  provoking  language 
iSfwh^  or  behavior  toward  B.,  and  B.  strikes  him,  upon  which 
firet^biow*  a  combat  ensues,  in  which  A.  is  killed,  this  is  held  to  be 
manslaughter ;  for  it  was  a  sudden  affray,  and  they  fought 
upon  equal  terms ;  and  in  such  combats,  upon  sudden  quarrels,  it 
matters  not  who  gave  the  first  blow.* 

§  472.  An  unintentional  and  trivial  assault  is  no  palliation.^ 
But  the  Thus  in  a  case  in  South  Carolina,  where  it  was  argued 
mSt^have  ^^  *^^  defendant's  counsel  that  the  passions  of  the  de- 
been  cai-     fendant  were  excited  by  an  unintended  jostle  of  the  pris- 

culated  to  . 

arouse  the  oner  or  his  wife  by  the  deceased,  the  position  was  said 
P*"^^'**'  to  be  equally  unsupported  by  proof,  and  unavailing  if 
true.  "  In  a  city  like  Charleston,  where  many  persons  are  con- 
stantly passing  until  a  late  hour  of  the  night,  the  accidental  im- 
pinging of  one  upon  another  in  the  dark  would  not  authorize  such 
a  murderous  attack  upon  him.  Such  an  act  of  itself  would  be  a 
sure  indication  of  a  depraved  and  wicked  heart  void  of  all  social 
duty,  and  fatally  bent  on  mischief.''^  The  assault  must  be  of  a 
character  from  which  hot  blood  might  be  expected  to  ensue.^ 

§  473.  Though  an  assault  made  with  violence  or  circumstances 
of  indignity  upon  a  man's  person,  and  resented  immediately  by 


^  R.  V.  Longden,  R.  &  R.  C.  C.  228,  »  Supra,  i  467. 

1818.  *  Fost.  295 ;  1  Hale,  466 ;  R.  v.  Ayes, 

«  R.  V,  Thomas,  7  C.  &  P.  817, 1837 ;  R.  &  R.  166, 1880.    See  Petty  v.  Com. , 

R.  V,  Taylor,  2  Lew.  C.  C.  217 ;  R.  v.  (Ky.)  16  S.  W.  Rep.  1069, 1891. 

Snow,  1  Leach  C.  C.  161, 1776;  R.  v,  *  Ibid. 

Rankin,  R.  &  R.  C.  C.  43,  1802;  Hill  •  State  v,  Tooky,  2  Rice  Dig.  104. 

v.  State,  8  Tex.  App.  142, 1880.  Supra,  'Nichols  v.  Com.,   11   Bash,  676, 

3  466,  and  cases  hereafter  cited.  1876. 
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the  latter  acting  in  the  heat  of  blood  upon  that  provocation,  he 
killing  the  aggressor,  will   reduce   the   crime  to   man-  Deliberate 
slaughter,  yet  it  must  by  no  means  be  understood  that  ^^f^^^ 
the  crime  will  be  so  extenuated  by  any  trivial  provoca-  superior 
tion  which  in  point  of  law  may  amount  to  an  assault ;  nor  implies 
in  all  cases  even  by  a  blow.^    Violent  acts  of  resentment,  ™^*^' 
bearing  no  proportion  to  the  provocation  or  insult,  particularly 
where  there  is  a  decided  preponderance  of  strength  on  the  part  of 
the  party  killing,  and  where  the  punishment  is  deliberate  and 
cruel,  constitute  murder,  if  death  ensue  from  the  attack.* 

*  R.  V,  Lynch,  6  C.  &  P.  324, 1832.    out,  "You  will  not  murder  the  man, 

*  Keates's  Case,  Comb.  408;  R.  v.  will  you?"  Stedman  replied,  "What 
Snow,  1  Leach,  151.  1776;  2  Ld.  is  that  to  you,  you  bitch?"  The 
Raym.  1498 ;  Royley's  Case,  12  Rep.  woman  thereupon  gave  him  a  box  on 
87 ;  s.  c.  1  Hale,  458 ;  R.  v.  Lynch,  5  the  ear,  and  Stedman  struck  her  on  the 
C.  &  P.  824, 1832 ;  R.  v.  Shaw,  6  Ibid,  breast  with  the  pommel  of  his  sword. 
372, 1834 ;  R.  v.  Thomas,  7  Ibid.  817,  The  woman  then  fled ;  and  Stedman, 
1837.  See,  also,  Fost.  294 ;  Cro.  Jac.  pursuing  her,  stabbed  her  in  the  back. 
296 ;  Godb.  182 ;  R.  v.  Willoughby,  1  It  seemed  to  Holt,  C.  J.,  that  this  was 
East  P.  C.  288, 1791 ;  McWhirt's  Case,  murder,  a  single  box  on  the  ear  from  a 
3  Gratt.  694, 1846 ;  McDermott  v.  State,  woman  not  being  a  sufficient  provocation 
80  Ind.  87,  1881 ;  State  v.  Craton,  6  to  kill  in  such  a  manner,  after  Stedman 
Ired.  164, 1845 ;  State  v,  Hildreth,  9  had  given  her  a  blow  in  return  for  the 
Ibid.  429,  1849;  State  t;.  Hargett,  65  box  on  the  ear;  and  it  was  proposed 
N.  C.  669, 1871 ;  State  v.  Chavis,  80  to  have  the  matter  found  specially ; 
Ibid.  358, 1879 ;  State  v.  Boon,  82  Ibid,  but  it  afterward  appearing,  in  the 
637,  1880 ;  Ex  parte  Nettles,  58  Ala.  progress  of  the  trial,  that  the  woman 
268, 1877 ;  State  v.  Christian,  66  Mo.  struck  the  soldier  in  the  face  with  an 
138,  1877;  Holland  v.  State,  12  Fla.  iron  patten,  and  drew  a  great  deal  of 
117, 1868 ;  People  v.  Perdue,  49  Cal.  blood,  it  was  ruled  clearly  to  be  no 
425, 1874;  Guflee  v.  State,  8  Ibid.  187,  more  than  manslaughter.  The  smart 
1880,  and  authorities  hereafter  cited,  of  the  man's  wound,  and  the  effusion 
See  Colley  v.  Com.,  (Ky.)  12  S.  W.  Rep.  of  blood,  might  possibly  have  kept 
132,  1889.  his  indignation  boiling  to  the  moment 

This  distinction  applies  to  the  case  of  the  attack.  Stedman's  Case,  Fost. 
already  cited,  where  the  keeper  of  a  292, 1704. 

park,  finding  a  boy  stealing  wood  in  But  even  on  this  evidence,  as  it  thus 
his  master's  ground,  tied  him  to  a  stands,  the  case  has  been  very  much 
horse's  tail  and  beat  him,  upon  which  doubted.  Thus,  in  Pennsylvania,  Gib- 
the  horse  running  away,  the  boy  was  son,  C.  J.,  said :  "  If  a  man  should 
killed ;  the  case  beiug  held  murder,  kill  a  woman  or  a  child  for  a  slight 
Supra,  J  462.  blow,  the  provocation  would  be  no 

There  being  an  affray  in  the  street,  justification ;  and  I  very  much  ques- 
one  Stedman,  a  foot  soldier,  ran  hastily  tion  whether  any  blow  inflicted  by  a 
toward  the  combatants.  A  woman  wife  on  a  husband  would  bring  the 
seeing  him  run  in  that  manner,  cried  killing  of  her  below  murder.    Under 

441 


§  476.]  CRIMES.  [book  II. 

§  474.  If,  after  an  interchange  of  blows  on  equal  terms,  one  of 
the  parties,  on  a  sudden,  and  without  any  such  intention 
pHod^frSm  ^^  ^^^  commencement  of  the  affray,  snatch  up  a  deadly 
weiT^f^  weapon  and  kill  the  other  party  with  it,  such  killing  will 
be  only  manslaughter.^  But  if  a  party,  under  color  of  fight- 
ing upon  equal  terms,  used  from  the  beginning  of  the  contest  a 
deadly  weapon  without  the  knowledge  of  the  other  party,  and  kill 
the  other  party  with  such  weapon ;  or  if  at  the  beginning  of  the 
contest  he  prepare  a  deadly  weapon,  so  as  to  have  the  power  of 
using  it  in  some  part  of  the  contest,  and  use  it  accordingly  in  the 
course  of  the  combat,  and  kill  the  other  party  with  the  weapon ;  the 
killing  in  both  these  cases  will  be  murder.' 

§  475.  Where  a  party,  after  he  has  got  the  better  of  the  other, 
whe  th  ^^'^®  ^^°^  prostrate  and  defenceless,  the  reception  of  a 
mortal  prior  blow  will  not  reduce  the  grade  to  manslaughter, 
liberateij'  This  proposition,  in  fact,  is  a  corollary  of  that  which 
fhe^de-^^^  makes  a  blow  no  mitigating  provocation  when  there  is  a 
oeaaed  is  manifest  disparity  of  strength  between  the  parties.  For 
offence  is  cvcn  where  no  such  disparity  at  first  exists,  the  principle 
°^"  ^^'  holds  good  when  by  the  result  of  the  conflict  one  party  is 
disarmed,  or  becomes  otherwise  helpless.' 

§  476.  The  plea  of  provocation  will  not  avail  where  it 
murder       appears  that  the  provocation  was  sought  for  and  induced 

attack  i^^  "^^  *^®  ^^*  ^^  *^^  party  in  order  to  afford  him  a  pretence 
Bought  by  for  wreaking  his  malice ;  and  even  where  there  may  have 
killing.       been  previous  struggling  or  blows,  such  defence  will  not 

this  view  of  the  law  I  have  always  1877.    See  Territory  v.  Bannigan,  1 

doubted  Stedman's  Case."    Com.  v.  Dak.  451, 1877. 

Hosier,  4  Barr,  264,  1846 ;  Fitzgerald  '  R.  v,  Anderson,  1  Russ.  on  Cr. 

V.  State,  15  Lea,  (Tenn.)  99, 1885.  (9th  Am.  ed.)  731, 1816 ;  R.  v.  Taylor, 

That  an  assault  with  a  cane  may  be  5  Burr.  2798 ;  R.  v.  Smith,  8  C.  &  P. 

a  provocation  which  may  lower  the  160, 1837 ;  Macklin's  Case,  2  Lew.  225 ; 

degree,  see  R.  v.  Tranter,  1  Stra.  499,  Scales  v.  State,  96    Ala.    69,  1892 ; 

1768;  supra,  ?  403.  Habel  v.  State,  28  Tex.  App.    588, 

Of.  definition  in  ?  203  of  New  York  1890. 

Penal  Code  of  1882.  That  this  is  not  the  case  with  the 

^  R.  V,  Anderson,  1  Russ.  on  Cr.  731,  sudden  use  of  a  pen-knife,  see  Gatlin 

1816 ;  R.  V.  Kessal,  1  C.  &  P.  437,  v.  State,  5  Tex.  App.  631, 1879.    As 

1824 ;  Davis  v.  People,  88  111.  350,  to  inferences  from  weapon,  see  Whart. 

1888 ;  State  v.  Ramsay,  5  Jones,  (N.  C.)  Cr.  Ev.  J§  734,  764  et  seq. 

195, 1857  J  Judge  v.  State,  58  Ala.  408,  »  R.  v,  Shaw,  6  C.  &  P.  372, 1832. 

1878 ;  Preston  v.  State,  25  Miss.  383,  See  Territory  v,  Bannigan,  1  Dak.  451, 

1853 ;  State  v.  Christian,  66  Mo.  138,  1877.    As  to  burden    of  proof,  see 

1877 ;  State  v.  Alexander,  Ibid.  148,  Whart.  Cr.  Ev.  §  334. 
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be  sustained  where  there  is  evidence  of  prior  malice.^  And 
where  a  combatant  enters  into  a  contest  dangerously  armed  and 
fights  under  an  undue  advantage,  though  mutual  blows  pass,  it 
is  not  manslaughter,  but  murder,  if  he  slay  his  adversary  pursuant 
to  a  previously  formed  design,  either  general  or  special,  to  use  hi& 
weapon  in  an  emergency.*  A  party  has  in  this' way  no  right,  even 
on  the  plea  of  self-defence,  to  execute  private  vengeance.* 

§  477.  It  has  been  said  that  when  the  existence  of  deliberate 
malice  in  the  slayer  is  once  ascertained,  its  continuance,  ^^  ^-      * 

^  ^  ^    '  '   Question  of 

down  to  the  perpetration  of  the  meditated  act,  must  be  oontinu- 
presumed,  unless  there  is  evidence  to  repel  it ;  and  that  grudge  one 
there  must  be  some  evidence  to  show  that  the  wicked  pur-  **^^'^*- 
pose  had  been  abandoned.^  If  by  this  we  are  to  understand  that 
the  defendant  is  in  such  case  to  prove  by  witnesses  that  he  had 
abandoned  his  old  grudge,  the  position  cannot  be  sustained.  It  is 
otherwise,  however,  if  we  understand  the  conclusion  to  be  that  the 
presumption  (which  is  exclusively  one  of  fact)  of  the  continuance 
of  the  old  grudge  may  be  met  and  overcome  by  the  presumption  of 
its  abandonment,  which  may  be  drawn  from  the  lapse  of  time,  from 
the  circumstances  of  the  encounter,  and  from  the  character  of  the 
parties.*     Thus  it  has  been  properly  held  that  if  a  person,  upon 


*  1  Vent.  159 ;  1  Hale,  452 ;  Oneby's 
Case,  2  Ld.  Raym.  1490,  1725 ;  R.  v 
Smith,  8  C.  &  P.  160,  1837;  R.  v 
Mason,  1  East  P.  C.  239,  1756;  1 
Russ.  on  Or.  (9th  Am.  ed.)  719,  790 
Stewart  v.  State,  1  Ohio  St.  66, 1853 
State  v.  Stoffee,  16  Ibid.  47,  1864 
Slaughter   v.  Com.,    11  Leigh,  681 
1841 
1855 
1859 
1866 
1878 
1840 
State 
1869 
1879 


Vaidon  v.  Com.,  12  Gratt.  717 
Bristow  V,  Com.,  15  Gratt.  634 
State  V.  Neeley,  20  Iowa,  108 
^State  V.  Clifford,  58  Miss.  477 
State  V.  Johnston,  1  Ired.  354 
State  V.  Lane,  4  Ibid.  113, 1843 
V.  Tachanatah,  64  N.  C.  614 
State  V.  Matthews,  80  Ibid.  417 
State  V.  Ferguson,  2  Hill,  (S 
C.)  619,  1835 ;  Lyon  v.  State,  22  Ga 
399, 1856 ;  State  v.  Green,  37  Mo.  466 
1866 ;  State  v.  Linney,  52  Ibid.  40 
1873;  State  v.  Underwood,  57  Ibid 
40,  1874;  State  v.  Christian,  66  Ibid 
138,  1877;  Atkins  v.  State,  16  Ark 


568,  1855 ;  State  v.  Rogers,  18  Kans. 
78, 1877  ;  People  v,  Stonecifer,  6  Cal. 
405,  1856 ;  McCoy  v.  State,  25  Tex. 
33,  1860;  Murray  v.  State,  36  Ibid. 
642, 1871 ;  King  v.  State,  13  Tex.  App. 
277,  1882 ;  Jackson  v.  State,  28  Tex. 
App.  108,  1889.  As  to  burden  of 
proof,  see  Whart.  Cr.  Ev.  §  384. 

•  R.  V.  Thomas,  7  C.  &  P.  817, 1837 
State  V,   Craton,  6  Ired.  164,   1845 
Ex  parte  Nettles,  58  Ala.  268, 1877 
Steph.  Dig.  Crim.  Law,  (5th  ed.)  art. 
245  et  seq. 

•  Ibid.  Infra,  |§  485,  496.  For  a 
laxer  view,  see  Ex  parte  Wray,  30 
Miss.  673,  1859 ;  Moore  v.  State,  36 
Ibid.  137, 1864. 

*  Supra,  ii  114,  399 ;  State  v.  John- 
son, 1  Ired.  354,  1840 ;  State  v.  TiUy, 
3  Ibid.  424, 1842.  See  Crane  v.  Com., 
(Ky.)  13  S.  W.  Rep.  1079, 1890. 

*  Supra,  i  114.  See  Whart.  Cr.  Ev. 
i  735 ;  Murray  v.  Com.,  79  Pa.  311, 
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meeting  unexpectedly  his  adversary,  who  had  intercepted  him  upon 
his  lawful  road  and  in  his  lawful  pursuit,  accept  the  fight  where 
he  might  have  avoided  it  by  passing  on,  the  provocation  being  sud- 
den and  unexpected,  the  jury  may  presume  that  the  killing  was  not 
upon  the  old  grudge,  but  that  it  was  upon  the  insult  given  by  stop- 
ping him  on  the  way.^  And  after  a  reconciliation,  the  motive  will 
be  presumed  to  be  the  recent  provocation,  not  the  old  grudge.* 

On  the  other  hand,  if  one  seek  another,  and  enter  into  a  fight 
with  him,  with  the  purpose,  under  the  pretence  of  fighting,  to  stab 
him :  if  a  homicide  ensue  it  will  be  murder  in  the  assailant,  no 
matter  what  provocation  was  apparently  then  given,  or  how  high 
the  assailant's  pa^ion  rose  during  the  combat.^  Thus,  if  A.  from 
previous  angry  feelings,  on  meeting  with  B.,  strike  him  with  a  whip, 
with  the  view  of  inducing  B.  to  draw  a  pistol,  or,  believing  he 
will  do  so  in  resentment  of  the  insult,  determining  if  B.  do  so 
to  shoot  B.  as  soon  as  he  draws,  and  B.  draw,  and  A.  immediately 
shoot  and  kill  B.,  this  is  murder.^  But  if  there  had  been  a  quarrel 
between  A.  and  B.  and  a  reconciliation  between  them,  and  after- 
ward, upon  a  new  and  sudden  falling  out,  A.  kill  B.,  this  is  not 
murder  ;  though  if  it  appear  that  the  reconciliation  were  but  pre- 
tended or  counterfeit,  and  that  the  hurt  done  were  upon  the  score 
of  the  old  malice,  a  conviction  of  murder  will  be  sustained.* 

1876 ;  State  v.  Savage,  78  N.  C.  520,  1  Hale,  461 ;  State  v.  Lane,  4  Ired. 

1878 ;  State  v.  Barnwell,  80  Ibid.  466,  113,  1843 ;  State  v,  Ferguson,  2  Hill, 

1879;   Fitzpatrick  v.  State,  87  Ark.  (S.  C.)  619,  1837;  State  v.  Harris,  69 

238,  1880 ;  Freeman  v.  State,  70  Ga.  Mo.  660, 1876.    See  Mitchell  v.  Com., 

736, 1882.    See  Stete  v.  Dettmer,  (Mo.)  33  Gratt.  872, 1879 ;  Helm  v.  State,  66 

27  S.  W.  Rep.  1117,  1894;  People  v.  Miss.  637, 1889. 

Thomson,  92  Cal.  606, 1891.  *  State  v.  Marten,  2  Ired.  101, 1841. 

*  Copeland  v.  State,  7  Humph.  479,  '  Supra,  J 114;  1  Hale,  461 ;  Mason's 
1846.    See  State  v,  Tachanatah,  64  N.  Case,  1  Fost.  132, 1756. 

C.  614,   1870;   Cannon  v.   State,  67  Where  a  sufficient  provocation  at 

Miss.  147, 1879 ;  Pickens  v.  State,  61  the  time  to  extenuate  the  homicide  is 

Ibid.  62,  1881.     As  to  old  grudge,  see  proved,  it  is  not  competent  for   the 

Whart.  Cr.  Ev.  J  784 ;  Weller  v,  Peo-  prosecution,  in  order  to  show  that  the 

pie,  30  Mich.  16, 1874.    As  to  contin-  act  of  killing  was  not  by  reason  of  the 

nance  of  malice,  see  supra^  1 114.  immediate  provocation,  but  of  a  pre- 

*  State  V.  Barnwell,  80  N.  C.  466,  existing  malice,  to  prove  that  a  year 
1879.  See  State  v,  Crabtree,  111  Mo.  before  the  prisoner  declared  his  in- 
136,  1892 ;  Brazzil  t^.  State,  28  Tex.  tention  to  kill  two  or  three  men,  it 
App.  684,  1890 ;  State  v,  Perigo,  80  being  admitted  that  the  deceased  was 
Iowa,  37, 1890.  not  one  of  the  men  referred  to.    State 

8  R.  V,  Smith,  8  C.  &  P.  160,  1837 ;   v.  Barfield,  7  Ired.  299,  1847. 
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§  478.  When  one  person  interferes  in  the  quarrel  of  others,  and 
kills  one  of  the  participants  from  malice,  and  not  from  Malicious 
negligence  or  passion,  the  party  killing  is  guilty  of  mur-  ^oJhfr'f 
der.     Thus,  if  a  master    maliciously  intending^  to   kill  quarrel  i& 

...  .      .         murder; 

another  take  his  servants  with  him,  without  acquainting  but  in 
them  with  his  purpose,  and  meet  his  adversary  and  fight  ig^an^ 
with  him,  and  the  servants,  seeing  their  master  engaged,  slaughter. 
kill  the  other,  they  would  be  guilty  of  manslaughter  only,  but  the 
master  of  murder.     If  they  take  part  coolly  and  knowingly  in  the 
killing,  it  would  be  murder  in  all.^ 

§  479.  A  distinction  may  be  taken  between  the  interference  of 
servants  and  friends,  dnd  that  of  a  mere  stranger,  and 
there  may  be  cases  in  which  a  jury  would  properly  infer  f^^^^^ 
hot  blood  in  the  interference  of  a  friend  or  servant,  when  *  killing  in 

'  proportion 

there  could  be  no  such  inference  as  to  the  interference  of  to  the 

X  A     J.  '    J.    I*        I*  'J.  cloaenees 

a  stranger.  A  stranger  may  interfere  from  pity  or  sense  of  the  reia- 
of  fairness;  a  friend  or  servant,  in  addition  to  such  mo-  the^^^^*^ 
tives,  from  aflTection  or  duty.  At  the  same  time,  it  has  »nter- 
been  properly  observed  that  the  nearer  or  more  remote  , 
connection  of  the  parties  with  each  other  seems  to  be  more  a  matter 
of  observation  for  the  jury  as  to  the  probable  force  of  the  provoca- 
tion, and  the  motive  which  induced  the  interference,  than  as  fur- 
nishing anj^  precise  rule  of  law  grounded  on  such  a  distinction.^ 

Hot  blood  is  naturally  to  be  expected  in  the  case  of  a  friend 
taking  the  side  of  a  friend  who  is  apparently  maltreated ;  and  hence 
if  a  third  person  should  take  up  the  cause  of  a  friend  who  has  been 
worsted  in  a  fight,  and  should  kill  that  friend's  antagonist,  the  kill- 
ing would,  it  seems,  be  manslaughter,  and  this  though  the  party 
assisted  might  have  been  guilty  of  murder  if  the  killing'  had  been 

^  1  Hawk.  P.  C.  c.  13,  a.  55 ;  State  seen,  insulting  words,  addressed  to  a 

V,    Boberts,    1    Hawks,    841,    1822 ;  female  relative,  may  be  a  provocation 

Thompson  v.  State,  25  Ala.  41, 1854 ;  which,  if  acted  on  in  hot  blood,  may 

Frank  v.  State,  27  Ala.  38, 1855.    See  reduce  a  homicide  to  manslaughter. 

1  Russ.  on  Or.  590,  592.    And  see  12  People  v.  Turley,  50  Cal.  469,  1875  j 

Bep.  89.    As  to  crimes  collateral  to  a  Eanes  v.  State,  10  Tex.  App.    421, 

conspiracy,  see  supra,  |  214.    But  see  1881.    Supra,  J  455. 

State  V.  Howard,  112  N.  C.  859, 1898.  »  Supra,  {  215;  State  v.  Roberts,  1 

See  State  v.  Brittain,  89  N.  C.  481,~  Hawks,  849,  1821 ;  B.  v,  Harrington,. 

1883,  for  son  assisting  father,  Mealer  10  Cox  CO.  870, 1866;  Branch  v.  State,. 

V.  State,  82  Tex.  Or.  102, 1893.  15  Tex.  App.  96, 1883.     See  Thorpe  v. 

»  Supra,  i  460;  infra,  JJ  490,  494;  State,  13  Lea,  (Tenn.)  138, 1884.    See 

Irby  V.  State,  82  Ga.  496,  1861.    See  State  v.  Hermann,  117  Mo.  629, 1898,. 

Sterling  v.  State,  Ibid.  248, 1883.  for   manslaughter  in  fourth  degree. 

Under  statute,  as  has  already  been  People  v.  Garter,- 96  Mich.  583, 1898% 
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by  him ;  and  it  is^  at  the  most,  manslaughter,  for  a  brother  who 
sees  the  slaying  of  his  brother  to  kill  in  hot  blood  the  slayer.^ 

§  480.  Whether  there  has  been  cooling-time  is  eminently  a  ques- 
€ooling-  *^^^  ^^  ^*^>  varying  with  the  particular  case  and  with 
time  de-      the  Condition  of  the  party .^    There  are  some  provocations 

pendent  ,  ,  jt       •'  r       ^ 

on  circum-  which,  with  pcrsons  of  even  temperament,  lose  their  power 
noes.  .^  ^  £^^  moments ;  while  there  are  others  which  rankle 
in  the  breast  for  days  and  even  weeks,  producing  temporary  insan- 
ity. Men's  temperaments,  also,  vary  greatly  as  to  the  duration  of 
hot  blood ;  and  it  must  be  remembered  that  we  must  determine  the 
question  of  malice  in  each  case,  not  by  the  standard  of  an  ideal 
"  reasonable  man,"  but  by  that  of  the  party  to  whom  the  malice  is 
imputed.  A  man  may  be  chargeable  with  negligence  in  not  duly 
weighing  circumstances  which  would  have  checked  his  passion,  or 
which,  when  his  passion  was  aroused,  would  have  caused  it  more 
speedily  to  subside.  But  he  is  not  chargeable  with  malice  when  he 
was  acting  wildly  and  in  hot  blood.  Hence,  whether  there  has 
been  cooling-time,  so  as  to  impute  to  the  defendant  malice,  is  to 
be  decided,  not  by  an  absolute  rule,  but  by  the  conditions  of  each 
case.* 

*  Guffeo  V.  State,  8  Tex.  App.  187,  Ashm.  289,  1821 ;  Com.  v,  Lenox,  3 

1880.    See  Butler  v.  State,  (Tex.)  26  Brewst.  249, 1868;  Kilpatrick  v.  Com., 

S.  W.  Rep.  201,  1894 ;   Whatley  v,  81  Pa.  198,  1858 ;  s.  c.  8  Phila.  R.  237, 

State,  91  Ala.  108, 1891.  1858 ;  McWliirt's  Case,  8  Gratt.  594, 

'  See  as  to  presumptions,  supra,  i  1846;   Creek  v.  State,  24  Ind.   151, 

114.    And  see  Small  v.  Com.,  91  Pa.  1865;  Ex  parte  Moore,  80  Ibid.  197, 

304, 1879.  1869;  Murphy  v.  State,  31  Ibid.  511, 

»  Supra,  ii  114-5 ;  Whart  on  Hom.  1869 ;  People  v.  Mortimer,  48  Mich. 

12  451  et  Beq. ;  1  Hawk.  c.  18,  ss.  22,  37, 1882 ;  State  t>,  Decklotts,  19  Iowa, 

29 ;  4  Bl.  Com.  191 ;    3  Inst.  51 ;  1  447,  1865 ;  State  v.  Spangler,  40  Ibid. 

Bulst.  86 ;  Ld.  Morley's  Case,  7  St.  Tr.  365,  1875;  State  v.  Jones,  20  Minn. 

421;  Kel.  (3d  ed.)  88;  Cromp.  23;  1  58,  1875;  Gavin  v.  State,  30  Ga.  67, 

Sid.  287 ;  Oneby's  Case,  2  Stra.  766,  1860 ;  State  v.  McCants,  I  Spears,  384, 

1731 ;  2  Ld.  Raym.  1485.    See  R.  v.  1843 ;  State  v.  Jackson,  3  Jones,  (N. 

Taylor,  3  Burr.  2793 ;  R.  v.  Kessal,  1  C.)  266, 1855 ;  State  v.  Hill,  4  Dev.  & 

O.  &  P.  437,  1824 ;  R.  v.  Lynch,  5  Bat.  491, 1839 ;  State  v.  Moore,  69  N. 

Ibid.  324,  1832 ;   R.  v.  Hayward,  6  C.  267,  1873 ;  Gates  v.  State,  50  Ala. 

Ibid.  157, 1833 ;  R.  v.  Beeson,  7  Ibid.  166,  1874 ;   Judge  v.  State,  58  Ibid. 

142,  1835;  R.  v.  Fisher,  8  Ibid.  182,  405,  1878;   McNeill  v.   State,  (Ala.) 

1837;  R.  v.  Eagle,  2  F.  &  F.  827,  15  So.  Rep.    352,  1894;  Preston   v. 

1862 ;  R.  V.  Selten,  11  Cox  C.  C.  674,  State,  25  Miss.  383, 1854;  Gladden  v. 

1871 ;  McCann  v.  People,  6  Parker  C.  State,  12  Fla.  562,  1868 ;  Johnson  v. 

R.  629.  1860 ;  People  v.  Sullivan,  3  State,  30  Tex.  748,  1868 ;  Mackey  v, 

Selden,  396,  1852 ;  Com.  v.  Green,  1  State,  13  Tex.  App.  360,  1883.    See, 

446 


CHAP.  I.]  HOMICIDE.  [§  482. 

§  481.  It  has  been  already  shown  that  an  ill^al  attempt  to  re- 
strain a  man's  liberty,  even  under  color  of  legal  process,  j^^raint 
is  such  provocation  as  to   reduce  the  ofience  to  man-  or  coercion 
slaughter.     This  holds  where  a  man  is  injuriously  re-  provoca- 
strained  of  his  liberty,  as  where  a  creditor  stood  at  the  *^*^°^* 
door  of  his  debtor  with  a  drawn  sword,  to  prevent  him  from  escap- 
ing while  he  sent  for  a  bailiff  to  arrest  him ;  or  where  a  sergeant 
put  a  common  soldier  under  arrest,  who  thereupon  killed  the  ser- 
geant with  a  sword,  and  upon  the  trial  the  articles  of  war  were  not 
produced,  nor  any  evidence  given  of  the  usage  of  the  army,  and  so 
no  authority  in  the  sergeant  appeared.^   The  same  distinctions  apply 
to  all  cases  of  illegal  restraint.^ 

§  482.  Cool  and  deliberate  homicide  in  a  duel  is  murder  in  the 
guilty  party,  and  this,  though  the  latter  had  received  the  . 

provocation  of  a  blow,^or  had  been  threatened  with  dis-  duel  is 
honor.*  It  is  the  deliberation  which  constitutes  the  grade  ™"^  ®^' 
of  guilt.  Thus  if  A.  and  B.  meet  deliberately  to  fight,  and  A.  strike 
B.,  and  pursue  B.  so  closely  that  B.,  to  protect  his  own  life,  kills  A., 
this  is  murder  in  B. ;  because  their  meeting  was  a  compact,  and  an 
a,ct  of  deliberation,  in  pursuance  of  which  all  that  follows  is  pre- 
sumed to  be  done.* 

as  differing  from  text,  State  v.  Size-  v.  State,  61  Miss.  60,  1881 ;  Thomas  v, 

more,  7  Jones,  (N.  C.)  206, 1869;  State  State,  61  Miss.  60, 1888. 
V,  Moore,  69  Ibid.  267,  1873.    As  to       M  Hale,  452, 480,  who  says :  "Thus 

burden  of  proof,  see  Whart.  Cr.  Ev.  is  Mr.  Dalton,  cap.  93,  p.  241  (new 

i  334.    For  an  interesting  collection  ed.  c.  145,  p.  471),  to  be  understood." 

of  cases  on  this  pointy  see  Mr.  Town-  But  a  qucsre  is  added  in  1  Hale,  452, 

Bend's    Modem  State   Trials,  i.  151  whether,  if  B.  had  really  and  truly 

et  Beq,     As  to  cooling-time  in  riots,  declined  the  fight,  ran  away  as  far  as 

fiee  supra,  i  390  a.  he  could,  and  offered  to  yield,  and  yet 

^  Buckner's  Case,  Styl.  467 ;  With-  A.  refusing  to  decline  it  had  attempted 

er's  Case,  1  East  P.  0.  233,  1784 ;  B.  his  death,  and  B.  after  this  had  killed 

V.  Curyan,  1  Mood.  C.  C.  132,  1826 ;  A.  in  his  own  defence,  it  would  excuse 

R.  V,  Willoughby,  1  East  P.  C.  288,  him  from  the  guilt  of  murder;  admit- 

1791.  ting  clearly  that  if  the  running  away 

'  Gk)odman  v.  State,  4  Tex.  App.  were  only  a  pretence  to  save  his  own 

849, 1878.  life,  and  was  really  designed  to  draw 

'  R.  V,  Young,  8  C.  &  P.  644,  1838 ;  out  A.  to  kill  him,  it  would  be  murder. 
Smith  V.  State,  1  Yerg.  228, 1879 ;  R.  This  qucdre  of  Lord  Hale's  is  discussed 
V,  Cuddy,  1  C.  &  K.  210, 1843 ;  State  in  1  East  P.  C.  c.  5,  s.  54,  pp.  284  et 
v.  Underwood,  57  Mo.  40, 1874.  Supra,  acq.,  and  it  is  observed  that  Mr.  J. 
2  215.  As  to  duelling  as  a  substantive  Blackstone,  (4  Bl.  Com.  185)  ex- 
offence,  see  infra,  J2  1767  et  seq,  pressly  puts  the  same  case  of  a  duel 

*  1  Hale,  452.  Supra,  J 101 ;  Thomas  as  Lord  Hale,  but  without  subjoining 
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If  the  agreement  to  fight  be  cool  and  deliberate,  no  subsequent 
hot  blood  will  be  a  defence.  Thus  where  B.  challenged  A.,  and  A. 
refused  to  meet  him,  but  in  order  to  evade  the  law  A.  told  B.  that 
he  should  go  the  next  day  to  a  certain  town  about  his  business,  and 
accordingly  B.  met  him  in  the  road  to  the  same  town,  and  assaulted 
him,  whereupon  they  fought,  and  A.  killed  B.,  it  was  held  that  A. 
was  guilty  of  murder;  but  the  same  conclusion  would  not  follow  if 
it  should  appear  by  the  whole  circumstances  that  he  gave  B.  such 
information  accidentally,  and  not  with  a  design  to  give  him  an  op- 
portunity of  fighting.^  On  the  other  hand,  where  upon  a  sudden 
quarrel  the  parties  fight  upon  the  spot,  or  they  presently  fetch  their 
weapons  and  go  into  a  field  and  fight,  and  one  of  them  is  killed^  it 
will  be  but  manslaughter,  because  it  may  be  inferred  that  the  blood 


the  same  doubt ;  and  that  it  was  con-  lish  judges,  though  generally  laying 
sidered  as  settled  law  by  the  chief  down  the  law  with  becoming  precision, 
justice  in  Oneby's  Case,  2  Ld.  Baym.  sometimes  go  beyond  our  American 
1485,  1731.  Mr.  East,  after  reason-  authorities  in  mawkish  sympathy  with 
ing  in  favor  of  the  extenuation  of  the  the  accused.  Thus  on  the  trial  of 
duellist  so  declining  to  fight,  proceeds  Purefoy,  for  killing  Colonel  Boper  in 
thus :  "  Yet  still  it  may  be  doubtful  a  duel  at  Maidstone,  in  1794,  Baron 
whether,  admitting  the  full  force  of  Hotham  thus  charged  the  jury:  "The 
this  reasoning,  the  offence  can  be  less  oath  by  which  I  am  bound  obliges  me 
than  manslaughter,  or  whether  in  such  to  say  that  homicide,  after  due  interval 
case  the  party  can  altogether  excuse  of  consideration,  amounts  to  murder, 
himself  upon  the  foot  of  necessity  in  The  laws  of  England,  in  their  utmost 
self-defence,  because  the  necessity  lenity  and  allowance  for  human  frailty, 
which  was  induced  from  his  own  extend  their  compassion  only  to  sud- 
£Eiulty  and  illegal  act,  namely,  the  den  and  momentary  frays ;  and  then, 
agreement  to  fight,  was  in  the  first  if  the  blood  has  not  had  time  to  cool, 
instance  deliberately  foreseen  and  re-  or  the  reason  to  return,  the  result  is 
solved  upon  in  defiance  of  the  law.''  termed  manslaughter.  Such  is  the 
1  East  P.  C.  c.  5,  8.  54,  p.  285.  See  law  of  the  land,  which  undoubtedly 
Brafford  v.  Com.,  (Ky.)  28  S.  W.  Bep.  the  unfortunate  gentleman  at  the  bar 
590,  1893.  has  violated,  though  he  has  acted  in 

^  1  Hawk.  P.  C.  c.  13,  s.  22 ;  1  Hale,  conformity  to  the  laws  of  honor.  His 
453 ;  B.  V.  Byron,  19  St.  Tr.  1177 ;  B.  whole  demeanor  in  the  duel,  according 
V,  Walters,  12  Ibid.  118, 1688.  Befer-  to  the  witness  whom  you  are  most  to 
ence  may  also  be  made  to  Bromwich's  believe,  Colonel  Stanwid,  was  that  of 
Case,  1  Lev.  180 ;  1  Sid.  277 ;  7  St.  Tr.  perfect  honor  and  perfect  humanity, 
42.  Bromwlch  was  indicted  for  aid-  Such  is  the  law,  and  such  are  the 
ing  and  abetting  Lord  Morley  in  the  facts.  If  you  cannot  reconcile  the 
murder  of  Hastings.  latter  to  your  conscience,  you  must 

For  a  valuable  collection  of  cases  on  return  a  verdict  of  guilty.  But  if  the 
this  point  see  Mr.  Townsend's  Modem  contrary,  though  the  acquittal  may 
State  Trials,  i.  151  et  »eq.    The  Eng-  trench  on  the  rigid  rules  of  law,  yet 
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never  cooled.*  It  is  to  be  supposed,  with  regard  to  sudden  encoun- 
ters, that  when  they  are  begun,  the  blood,  previously  too  much 
heated,  kindles  airesh  at  every  pass  or  blow ;  and  in  the  tumult  of 
the  passions,  in  which  the  instinct  of  self-preservation  has  no  in- 
considerable share,  the  voice  of  reason  is  not  heard ;  therefore  the 
law,  in  condescension  to  the  infirmities  of  flesh  and  blood,  has 
extenuated  the  offence.^ 

§  483.  Not  only  the  prindpala,  but  the  seconds,  in  a^Meliberate 
duel,  are  guilty  of  homicide.     And  with  regard  to  other  g^^jQ^^jg 
persons  who  are  present,  the  question  is.  Did  they  give  ai«>  re- 
their  aid  and  assistance  by  their  countenance  and  encour-  for  mur- 
agement  of  the  principals  in  the  contest  ?  Mere  presence  is    ®^' 
not  sufficient ;  but  if  they  sustain  the  principals  by  their  advice  or 
presence,  or  if  they  go  for  the  purpose  of  encouragingland  forward- 
ing the  unlawful  conflict,  although  they  do  not  say  or  do  anything, 
yet  if  they  are  present,  and  assisting  and  encouraging  at  the  moment 
when  the  pistol  is  fired,  they  are  guilty  of  murder.* 

the  verdict  will  be  lovely  in  the  sight  seconds  also  are  equally  guilty.    The 

both  of  God  and  man."  1  Townsend's  question  then  is,  Did  the   prisoners 

Modern  St.  Trials,  154,  1794.  give  their  aid  and  assistance  by  their 

^  1  Hale,  453  ;  1  Hawk.  P.  C.  c.  13,  countenance  and    encouragement  of 

8.  29 ;  3  Inst.  51.    See  State  v.  Under-  the  principals  in  this'contest  ?"  After 

wood,  57  Mo.  40, 1874.  observing  that  neither  prisoner  had 

*  Fost.  138,  296.  acted  as  a  second,  the  learned  judge 

»  E.  V,  Young,  8  C.  &  P.  644, 1838.  continued :     "  If,  however,  either  of 

8ee  R.  v.  Cuddy,  1  C.  &  K.  210, 1843.  them  sustained  the  principal  by  his 

In  R.   V.  Young,  8  C.  &  P.  644,  advice  or  presence  ;  or  if  you  think  he 

1838,  the  prisoners  were  indicted  for  went  down  for  the  purpose  of  encour- 

the  murder  of  Charles  Flower  Mirfin,  aging  and  forwarding  the  unlawful 

who  wajs  killed  in  a  duel  by  a  Mr.  conflict,  although  he  did  not  say  or  do 

Elliott.     Neither   of   the    prisoners  anything,  yet  if  he  was  present  and 

acted  as  a  second  on  the  occasion,  was  assisting  and  encouraging  at  the 

but  there  was  evidence  to  show  that  moment  when  the  pistol  was  fired,  he 

they  and  two  other  persons  went  to  will  be  guilty  of  the  offence  imputed 

the    ground   in  company  with    Mr.  by  this  indictment."    The  prisoners 

Elliott,  and  that  they  were  present  were  found  guilty.    R.  v.  Young,  8  C. 

when    the    fatal    shot    was     fired.  &  P.  644,  1838 ;  Roscoe's  Cr.  Ev.  p. 

Vaughan,  B.,  told  the  jury,  "  When  754. 

upon  a  previous    arrangement,   and  As  to  responsibility  of  surgeons  as- 
after   there    has  been  time  for  the  sisting  at  duels,  see  Cullen  v.  Com.,  24 
blood  to  cool,  two  persons  meet  with  Gratt.  624, 1873. 
deadly  weapons,  and  one  of  them  is  As  to  venue,    see  J  185  of  New 
killed,  the  party  who  occasions  the  York  Penal  Code  of  1882. 
death  is  guilty  of  murder;  and  the 
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XIII.    EXCUSE  AND   JUSTIFICATION.^ 

1.  Repulsion  of  Fdonioua  Assault, 

§  484.  Vim  vi  repdlere  licet  is  a  cardinal  doctrine  of  the  Roman 
law;  and  by  the  English  common  law,  as  accepted 
defence  throughout  the  United  States,  this  principle  has  been 
mayb«  asserted  with  equal  emphasis.  I  have  a  right  to  resist 
tioned  to  the  application  of  force  to  myself  or  to  those  under  my 
attack.  immediate  charge,  by  force  proportioned  to  the  attack.^ 
It  is  sometimes  said,  it  is  true,  that  only  when  the  assail- 
ant threatened  life  can  a  defence  involving  the  taking  his  life  be 
sustained.  But  this  is  not  true.  A  violent  personal  outrage  may 
be  repelled  by  any  suitable  means,  no  matter  what  the  injury  done 
to  the  assailant  may  be.^  But  the  offence  threatened  must  be  a 
crirne.  "  Felony  "  has  in  our  law  been  used  to  express  the  distinc- 
tion ;  but  this  is  not  sufficiently  exact,  because  a  private  person  is 
authorized  to  take  life  to  stop  a  riot,  and  a  riot,  though  likely  to 
involve  felonies  in  its  development,  is  technically  but  a  misde- 
meanor.* A  mere  assault,  however,  not  directed  at  life  or  chastity, 
or  other  high  right,  cannot  excuse  homicide.*     Hence  if  a  deadly 

^  As  to  burden  of  proof,  see  Whart.  pie,  8  Mich,  150, 1860 ;  People  v.  Doe, 
Orim.  Ev.  J  335.  1  Ibid.  451,  1854 ;  State  ».  Burke,  80 

•  Supra,  ii  98-100,  140;  People  v.  Iowa,  881,  1870;  Murphy  v.  People, 
Pallister,  138  N.  Y.  601,  1893 ;  Fields  37  111.  447,  1866 ;  State  v.  Savage,  78 
V.  State,  134  Ind.  46,1892.  See,  N.  C.  520, 1877 ;  McPherson  v.  State, 
as  to  charge,  Cannon  v.  People,  22  Ga.  478,  1856 ;  Green  v.  State,  28 
141  111.  270,  1892 ;  Coryell  v.  State,  Miss.  687,  1857 ;  Staten  v.  State,  80 
130  Ind.  51, 1891 ;  Kota  v.  People,  136  Ibid.  619, 1859;  State  v.  Swift,  14  La. 
111.  655, 1891 ;  Davis  v.  State,  (Ga.)  20  An.  827,  1859;  Levells  v.  State,  32 
S.  E.  Rep.  259, 1894 ;  Maiden  v.  State,  Ark.  585,  1878 ;  People  v.  Campbell, 
(Miss.)  11  So.  Rep.  488, 1892;  Martin  30  Cal.  312, 1866 ;  People  v.  Flanagan, 
V,  State,  90  Ala.  602,  1891 ;  Smith  v,  60  Ibid.  2,  1881 ;  People  v.  Simons, 
Com.,  (Ky.)  16  S.  W.  Rep.  137,  1891.    Ibid.  72, 1881.    See  Eversole  v.  Com., 

»  Ibid.  That  this  right  exists  to  (Ky.)  26  S.  W.  Rep.  816, 1894.  And 
repel  a  felony  is  well  established.  1  see  cases  cited  infra,  §J  495  et  seq. 
East  P.  C.  271 ;  R.  v.  Hewlett,  1  F.  &  *  See  Pond  v.  People,  8  Mich.  150, 
F.  91,  1858;  U.  S.  v.  Wiltberger,  3  1860;  Com.  v.  Daley,  4  Penn.  L.  J. 
Wash.  C.  C.  515,  1823 ;  People  v.  150,  1844,  quoted  in  Whart.  on  Horn. 
Shorter,  4  Barb.  460,  1848 ;  Stewart  v,  App. ;  4  Bl.  Com.  179. 
State,  1  Ohio  St.  66,  1853 ;  Dill  v,  ^  Infra,  |  501 ;  Com.  v,  Daley,  4 
State,  25  Ala.  15,  1854;  Mattison  v.  Pa.  L.  J.  150,  1844;  Com.  v.  Drum, 
State,  55  Ibid.  224,  1876 ;  Smith  v.  58  Pa.  9,  1868 ;  Claxton  v.  State,  2 
State,  68  Ibid.  424,1880;  Kingen  v.  Humph.  181, 1840;  State  t;.Benham,  23 
State,  45  Ind.  518,  1873 ;  Pond  v.  Peo-  Iowa,   154,  1867 ;  Bowman  v.  State, 

450 


CHAP.  I.]  HOMICIDE.  [§  484. 

weapon  be  not  used  by  the  assailant^  or  other  circumstances  do  not 
exist  to  indicate  a  felonious  attempt^  for  the  assailed  to  take  life  is 
at  least  manslaughter.*  "  The  intent/'  as  is  said  by  Judge  Wash- 
ington/ "  must  be  to  commit  a  felony.  If  it  be  cmly  to  commit  a  trea^ 
pdsSy  as  to  beat  the  party,  it  tuiU  not  justify  the  killvng  of  the  aggressor, ^^^ 
If,  however,  such  intended  beating  is  of  a  character  to  imperil  life, 
or  to  maim,  or  to  deprive  the  assailed  of  some  essential  right,  then 
the  assailed  is  excused  in  taking  life  when  necessary  to  repel  the 
assault.^  On  the  other  hand,  the  killing  of  an  assailant  whose  ap- 
parent design  was  to  beat  and  not  commit  a  felony,  or  other  violent 
injury,  is  not  murder,  and  at  the  highest  is  manslaughter.^  But  the 
right  is  limited  to  the  emergency,  and  does  not  continue  when  the 
assailed  retreats  to  a  place  of  safety,  arms  himself,  and  renews  the 
conflict.* 

As  we  have  already  seen,  the  defence  must  not  be  disproportion- 
ate to  the  attack ;  and  the  assailed  becomes  himself  responsible  if 
he  wantonly  use  excessive  force  in  repelling  the  assault.^ 

(Tex.)  21  S.  W.  Rep.  48,  1893 ;  Ga-  State,  46  Miss.  683,  1872 ;  Stewart  v. 

rello  V.  State,  31  Tex.  Cr.  56,  1892;  State,  1  Ohio  St.  66, 1853;  Kingen  v, 

Harris  v.  State,  (Tex.)  16  S.  W.  Eep.  State,  46  Ind.  518,  1873 ;  Burden  v. 

172,  1890 ;  Fuller  v.  State,  30  Tex.  People,  26  Mich.  162, 1872. 

App.  669,  1891.  *  Supra,  {  98;  infra,  i  501 ;  State  v. 

^  That  there  may  be  circumstances  Bhodes,  1  Houst.  C.  0.  476 ;  State  v. 

in  which  a  deadly  weapon  may  be  Benham,  23  Iowa,  154, 1867 ;  State  v, 

used  in  self-defence  by  a  party  who  is  Burke,  30  Ibid.  331,  1870 ;  Com.  v. 

only  struck  by  the  hand,  see  Davis  v.  Drum,  68  Pa.   9,   1868 ;    Kingen  t;. 

People,  88  111.  350,  1878 ;  Judge  v.  State,  46  Ind,  518,  1878 ;  Young  v. 

State,  68    Ala.  405,   1877 ;    and  see  State,  11  Humph.  200, 1860 ;  Williams 

mpra,  J  441;  Meredith  v.  State,  122  v.  State,  44  Ala.  41,  1870;  Ayres  v. 

Ind.  514,  1890 ;  Duncan  v.  People,  134  State,  60  Miss.  709,  1880  ;  State  v, 

111.  110,  1890 ;  Butler  v.  State,  92  Ga.  St.  Geme,  31  La.  An.  30, 1879.    As  to 

601,  1893 ;  Byrd  v.  Com.,  89  Va.  536,  Texas  statutes,  see  Gilly  v.  State,  15 

1893;  Boatwright  v.  State,  89  Ga.  140,  Tex.  App.  287, 1883;  Messer  v.  Com., 

1892;   State  v,  Bodie,  33  S.  C.  117,  (Ky.)  20  S.  W.  Rep.  702, 1892;  State 

1890;  Shell  v.  State,  88  Ala.  14, 1889 ;  v.  Bonner,  29  Tex.  App.  223,  1890; 

People  V.  Temperle,  94  Cal.  46, 1892.  Baltrip    v.  State,  30   Tex.   Cr.  545, 

»  U.  S.  V.  Wiltberger,  3  Wash.  C.  1891 ;  Ball  v.  State,  29  Tex.  App.  107, 

C.  615, 1823.  1890. 

'  See,  to  same  effect,  ir\fra,  {  500 ;  *  Copeland  v.  State,  7  Humph.  479, 

Pierson  v.  State,  12  Ala.  149,  1847 ;  1846. 

Eiland  v.  State,  52  Ibid.  322,  1874 ;  «  Whart.  on  Horn.  J  481 ;  Territory 

Field  r.  State,  Ibid.  348, 1874;  Judge  v.  Bannigan,  1  Dak.  461, 1877;  People 

V.  State,  58  Ibid.  405, 1877 ;  McPher-  v,  Westlake,  62  Cal.  303, 1882. 

son  v.  State,  22  Ga.  478, 1856 ;  Floyd  ^  Supra,  {  102 ;  infra,  i  498 ;  Sanders 

V.  State,  30  Ibid.  91,  1860;  Chase  v.  v.  Com.,  (Ky.)  18  S.  W.  Rep.  528, 1892 ; 
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§  485.]  CRIMES.  [book  II. 

§  485.  If  the  defendant  in  any  way  challenged  the  fight,  and  went 
A  Act  ^  ^^  armed,  he  cannot  afterward  maintain  that  in  taking 
provoked  his  assailant's  life  he  acted  in  self-defence.*  "A  man 
defendant  ^^  not,"  as  is  properly  said  by  Breese,  C.  J.,^  ''the  right 
seTupV^^  to  provoke  a  quarrel  and  take  advantage  of  it,  and  then 
him  as  a  justify  the  homicide."*  Self-defence  maybe  resorted  to 
in   order  to  repel  force,  but   not   to   inflict  vengeance. 

Askew  V,  State,  94  Ala.  4, 1892 ;  Perry  So.  Rep.  144,  1894 ;  Webb  v.  State, 

V.  State,  94  Ala.  25,  1892;  Lovett  v.  (Ala.)  14  So.  Rep.  865,  1894. 

State,  30  Fla.  142,  1892 ;  see  Russell  If  defendant  has  made  out  a  case  of 

V.  State,  88  Ga.  297, 1892.    An  assault  self-defence,  the  burden  is  upon  the 

with  fist  does  not  justify  use  of  deadly  State  to  show  that  he  was  at  fault, 

weapon.    Scales  t;.State,  96  Ala.  69,  Holmes  v.  State,  (Ala.)  14  Bo.  Rep. 

1892.    One  attacked  may  follow  his  864,  1894. 

adversary  till  secured  from  danger ;  The  burden  of  proving  self-defence 

State  V,  Thompson,  (La )  13  So.  Rep.  is  on  defendant.    Roden  v.  State.  97 

392. 1893;  but  he  has  no  right  to  hunt  Ala.  54,  1893 ;  Gaines  v.  Com.,  88  Va. 

up  his  adversary.  Farris  v.  Com.,  (Ky.)  682,  1892;  Gibson  v.  State,  89  Ala. 

1 S.  W.  Rep.  729, 1886 ;  Smith  v.  State,  121,  1890 ;  State  v.  Brittain,  89  N.  C. 

(Fla.)  6  So.  Rep.  482, 1889.  481, 1883 ;  State  v.  Pettit,  119  Mo.  410, 

*  Supra,  i  476 ;   w/m,  i  496 ;  Fost.  1894 ;  Rains  v.  State,  88  Ala.  91, 1890 ; 


277 ;  Com.  v.  Drum,  58  Fa.  9, 1868 
Dock  v.  Com.,  21  Gratt.  912,  1872 
Vaiden  v.  Com.,  12  Ibid.  717, 1855 
State  V,  Brittain,  89  N.  C.  481, 1883 
State  V,  Kinney,  108  HI.  519,  1883 
State  V.  CUfford.  58  Wis.  477, 1883 


Rutledge  v.  State,  88  Ala,  85,  1890 ; 
Drake  v.  Com.,  (Ky.)  21  S.  W.  Rep. 
36,  1893 ;  Godfrey  v.  Com.,  (Ky.)  21 
S.  W.  Rep.  1047, 1893 ;  State  v.  Cable. 
117  Mo.  380,  1893;  Hite  v.  Com., 
(Ky.)  20  S.  W.  Rep.  217, 1892;  Chap- 


Roach  V.  State,  34  Ga.  78,  1865 ;  State  man  v.  Com.,  (Ky.)  15  S.  W.  Rep.  50, 

V.  Rogers,  18  Kans.  78, 1864.  See  State  1891;  State  v.  Parker,  106  Mo.  217, 

v.Stoffer,  15  Ohio  St.  47, 1840;  Hayden  1891 ;  Lee  v.  State,  21  Tex.  App.  241, 

V.  State,  4  Blackf.  547, 1874 ;  Eiland  v,  1886 ;  Babcock  v.  People,  13  Colo.  515, 

State,  52    Ala,  322,   1864 ;    Bain   v,  1889 ;  People  v,  Harris,  95  Mich.  87, 

State,  70  Ibid.  4,  1881 ;  Wills  v.  State,  1893;  People  v.  Wright,  89  Mich.  70, 

73  Ibid.  363,  1882;  Evans  v.  State.  44  1891 ;  Kinney  v.  State,  108  HI.  519, 

Miss.  762, 1871 ;  State  v  Starr,  38  Mo.  1884. 

270,  1867 ;  State  v.  Linney,  52  Ibid.  «  Adams  v.  People,  47  111.  208, 1868. 

40,  1873 ;  State  v.  Hays,  23  Ibid.  287,  *  Stewart  v.  State,  1  Ohio  St.  66, 1853 ; 

1856 ;  White  v,  Maxey,  64  Ibid.  552,  See,  also,  State  v.  Neely,  20  Iowa,  208, 

1866;  Dawson  v.  State,  33  Tex.  491,  1866;  Roach  v.  State,  34  Ga.  78,  1865; 

1870 ;  People  v.  Stonecifer,  6  Cal.  407,  State  v.  Green,  37  Mo.  466, 1866.    See 

1856 ;  People  v.  Westlake,  62  Ibid,  other  cases  cited  supra,  §  476 ;  State 

303, 1881 ;  People  v.  Tamkin,  Ibid.  468,  v.  Trammell,  40  S.  C.  331, 1893 ;  Cotton 

1881 ;  see  Smith  v.  State,  15  Tex.  App.  v.  State,  91  Ala.  106, 1891 ;  Thompson 

338,  1884;  Trice  v.  State,  89  Ga.  742,  v.  State,  (Miss.)  9  So.  Rep.  298, 1891 ; 

1892 ;  State  v.  Edwards,  112  N.C.  901,  Gibson  v.  State,  89  Ala.  121,  1890; 

1893.    See  Gibson  v.  State,  (Ala.)  16  People  v.  Hite,  8  Utah,  461,  1893. 
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CHAP.  I.]  HOMICIDE.  [§  486. 

"  Non  ad  sumendam  vindictam,  sed  ad  propulsandam  injuriam.^'* 
"  There  is  certainly  no  law  to  justify  the  proposition  that  a  man 
may  be  the  assailant  and  bring  on  an  attack,  and  then  claim  ex- 
emption from  the  consequence  of  killing  his  adversary  on  the 
ground  of  self-defence.  While  a  man  may  act  safely  on  appear- 
ances, and  is  not  bound  to  wait  until  a  blow  is  received,*  yet  he 
cannot  be  the  aggressor  and  then  shield  himself  on  the  assumption 
that  he  was  defending  himself."'  And  an  adulterer  caught  in  the 
act  by  the  husband  is  guilty  at  least  of  manslaughter,  if,  in  repel- 
ling a  murderous  attack  by  the  husband,  he  kill  the  husband.^  But 
where  the  defendant,  without  an  intent  to  take  the  deceased's  life, 
provoke  the  quarrel,  this,  while  it  destroys  the  excuse  of  self- 
defence,  does  not,  if  the  deceased's  attack  put  the  defendant's  life  in 
danger,  militate  against  reducing  the  ofience  to  manslaughter.^ 

§  486.  But  though  the  defendant  may  have  thus  provoked  the 
conflict,  yet  if  he  withdraws  from  it  in  good  faith,  and  g^^^ , 
clearly  announces  his  desire  for  peace,  then  if  he  be  pur-  fence  ex- 
sued  his  rights  of  self-defence  revive.     Of  course,  there  the  de- 
must  be  a  real  and  bond  fide  surrender  and  withdrawal  Jhough* 
on  his  part;  for  if  there  be  not,  then,  he  will  still  continue  aggresaor 

*  ,  retreats 

to  be  regarded  as  the  aggressor.*     But  if  A.  really  and  asking  for 
evidently  withdraws  from  the  contest,  and  resorts  to  a  ^®**^" 
place  of  security,  and  B.,  his  antagonist,  knowing  that  he  is  no 

'  See  supra,  JJ  96,  97.  *  Reed  v.  State,  9  Tex.  App.  817, 

*  Selfridge's  Case,  Whart.  on  Horn.  1880.    See  Franklin  v.  State,  30  Tex. 

App.  1866 ;  Myers  v.  State,  62  Ala.  App.  628,  1892 ;  Drysdale  v.  State,  83 

599,  1879;   De   Arman  v.  State,  71  Ga.  744, 1889. 

Ibid.  351,  1881;  Sylvester  v.  State,  *  Kinney  v.   People,  108  HI.  519, 

72  Ibid.  201, 1881;  Putnam  v.  Com.,  1883;  Childers  v.  State,  (Tex.)  27  S. 

(Ky.)  18  S.  W.  Rep.  527, 1892 ;  Palmer  W.  Rep.  133,  1894 ;  Aikin  v.  State,  58 

V.  State,  (Tex.)  15  S.  W.  Rep.  286, 1890.  Ark.  544,  1894 ;  Craig  v.  State,  (Tex.) 

»  Wagner,  J.,  State  v,  Linney,  52  23  S.  W.  Rep.  1108,  1893;  State  v.  Tal- 

Mo.  40, 1873 ;  S.  P.,  Williams  v.  State,  mage,  107  Mo.  543, 1891. 

8  Heisk.  376,  1872;   and  see  R.  v.  «  See  Hodges  v.  State,  15  Ga.  117, 

Knock,  14  Cox  C.  C.  1,  1877 ;  Cart-  1854 ;  State  v.  Hill,  4  Dev.  &  Bat.  491, 

Wright  V.  State,  14  Tex.  App.  486,  1839;   State  v.  Howell,  9  Ired.  485, 

1883;   Wilkins  v.   State,  98  Ala.  1,  1849;  State  v.  Smith,  10  Nev.  106, 

1893 ;  Coney  v.  State,  90   Ga.   140,  1875 ;  People  v.  Wong  Ah  Teak,  63 

1892 ;  State  v.  Scott,  36  W.  Va.  704,  Cal.  486, 1883.    See  supra,  JJ  95-102. 

1892;  Kirby  v.  State,  (Ala.)  8  So.  Rep.  Thomas  v.  State,  (Ala.)  16  So.  Rep. 

110, 1890.     Wills  V.  State,  (Tex.)  22  4,  1894 ;  State   v.  Jefferson,  43  La. 

S.  W.  Rep.  969,  1898 ;  State  v.  Blunt,  An.  995, 1891 ;  Parker  v.  State,  88  Ala. 

110  Mo.  322,  1892 ;  State  v,  Murdy,  4,  1890 ;  Franklin  v.  State,  30  Tex. 
81  Iowa,  603,  1891. 
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§  486  a.]  '  CRIMES.  [book  ii. 

longer  in  danger  from  A.,  nevertheless  attacks  A.^  then  A.'s  rights 
in  self-defence  revive.* 

§  486  a.  In  case  of  personal  conflict,  it  must  appear,  in  order  to 

establish  excusable  homicide  in  self-defence,  that  the 
neoemiy  V^^7  killing  had  retreated,  either  as  far  as  he  could,  by 
ti^We*™^  reason  of  some  wall,  ditch,  or  other  impediment,  or  as  far 

as  the  fierceness  of  the  assault  would  permit  him.^  The 
last  qualification  is  worthy  of  particular  consideration.  "  Retreated 
to  the  wall "  is  sometimes  given  by  the  old  text-writers  as  the  ex- 
clusive test ;  but  even  if  we  accept  this  text  exclusively,  we  must 
remember  that  it  is  to  be  taken  in  a  figurative  sense,  as  indicating 
a  retreat  to  the  limits  of  personal  safety.  First,  the  word  "  wall " 
is  sometimes  used  interchangeably  with  "ditch;"  showing  that 
what  is  meant  is  that  when  the  assailed  cannot  further  recede  with- 
out exposing  himself  to  great  peril  {e.  g.,  as  in  crossing  a  ditch), 
then  he  may  at  that  spot  assume  the  aggressive.   Secondly,  "  walls" 

App.  628, 1892 ;  Benningfield  v.  Com.,  Bep.  440,  1893 ;  Thomas  v.  State, 
(Ky.)  17  S.  W.  Rep.  271, 1891 ;  Rob-  (Ala.)  16  So.  Rep.  4,  1894;  Webb 
erts  V.  State,  30  Tex.  App.  291,  1891 ;  v.  State,  (Ala.)  14  So.  Rep.  865, 1894; 
People  V.  Hite,  8  Utah,  461,  1893 ;  Holmes  v.  State,  (Ala )  14  So.  Rep. 
Davia  v.  State,  81  Nebr.  240,  1891 ;  864,  1894 ;  Wilkina  v.  State,  98  Ala. 
Peoples.  Johnson,  189 N.Y. 358, 1893.    1,   1893;  Rockmore  v.  State,  91  Ga. 

*  Stoffer  V.  State,  15  Ohio  St.  47,  97, 1892.  Party  attacked  may  follow 
1864 ;  Vaidon  v.  Com.,  12  Gratt.  717,  adversary  till  he  himself  is  secure. 
1855;  Hittnert;.State,19Ind.48,1862;  State  v,  Thompson,  (La.)  13  So.  Rep. 
Evans  v.  State,  33  Ga.  4,  1863 ;  Tid-  392,  1893.  See  McD.aniel  v.  State,  97 
well  V.  State,  70  Ala.  33, 1881 ;  Evans  Ala.  14,  1893 ;  Roden  v.  State,  97 
V.  State,  44  Miss.  762, 1871 ;  State  v.  Ala.  54,  1893;  Amos  v.  State,  96 
Linney,  52  Mo.  40,  1873 ;  People  v.  Ala.  120, 1892 ;  Hash  v.  Com.,  88  Va. 
Stonecifer,  6  Cal.  407,  1856 ;  State  v,  172,  1891 ;  Underwood  v.  State,  88 
Conally,  3  Oreg.  69,  1872 ;  State  v.  Ga.  47, 1891 ;  Keith  v.  State,  97  Ala. 
Thompson,  (La.)  13  So.  Rep.  392,  32,  1892;  State  v.  Murrell,  33  S.  C. 
1893;  Dolan  v.  State,  40  Ark.  454, 1883.   83,1890;  State  v.  Jackson,  32  S.  C. 

'  1  Hale,  481,  483 ;  Stoffer  v.  State,  27,  1889 ;  State  v,  Evans,  83  W.  Va. 
15  Ohio  St.  47, 1864;  Judge  v.  State,  417, 1890;  Davis  r.  State,  92  Ala.  20, 
58  Ala.  406, 1877 ;  Ingram  v.  State,  67  1891;  Gibson  v.  State,  89  Ala.  121, 
Ibid.  67, 1880;  Bain  v.  State,  70  Ibid.  1890 ;  Stit  v.  State,  91  Ala.  10, 1890 ; 
4, 1881 ;  State  v.  Johnson,  76  Mo.  121,  State  r.  Mazon,  90  N.  C.  676,  1884; 
1882 ;  Parrish  v.  State,  14  Nebr.  60,  State  v.  Dettmer,  (Mo.)  27  S.  W.  Rep. 
1883 ;  Gilleland  v.  State,  44  Tex.  356,  1117,  1894;  Johnson  v.  State,  58  Ark. 
1875;  Com.  v.  Ware,  137  Pa.  465, 1890 ;  67,  1893 ;  Rutledge  v.  State,  88  Ala. 
State  V,  Roberts,  63  Vt.  139,  1890.  85,  1890;  Nalley  r.  State,  30  Tex. 
See  Ritter  v.  People,  130  111.  255,  App.  456,  1891 ;  Perkins  v.  State,  78 
1889 ;  State  v,  Mcintosh,  40  S.  C.  349,  Wis.  551,  1891 ;  Parrish  v.  State,  14 
1893;  Clark  v.  Com.,  (Va.)  18  S.  E.  Nebr.  60,  1883. 
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CHAP.  I.]  HOMICIDE.  [§  486  a. 

and  "  ditches ''  are  not  always  accessible ;  and  to  make  them  pre- 
requisites to  the  initiation  of  those  offensive  acts  which  are  essen- 
tial to  self-defence  would  be  to  declare  that  there  should  be  no  self- 
defence  where  there  are  no  "  ditches  "  or  "  walls."  The  true  view 
is,  that  a  "  wall "  or  "  ditch  "  is  to  be  presumed  whenever  retreat 
cannot  be  further  continued  without  probable  death,  and  when  the 
only  apparent  means  of  escape  is  to  attack  the  pursuer.  And  re- 
treat need  not  be  attempted  when  the  attack  is  so  fierce  that  the 
assailed,  by  retreating,  will  apparently  expose  himself  to  death.^ 

^  Suprttj  i  100 ;  Fost.  273 ;  1  Hawk,  follow  that  any  ruffian  who  chose  to 

c.  11,  8.  14;  B.  V,  Smith,  S  C.  &  P.  assault  a  quiet  person  in  the  street, 

160,  1839 ;  4  Bl.  Ck)m.  185 ;  Runyan  might  impose  upon  him  the  legal  duty 

V,    State,    57    Ind.    80,  1873 ;    State  of  running  away,  even  if  he  were  the 

V.  Tweedy,  5  Iowa,  433,  1857 ;  State  stronger  man  of  the  two.    The  pas- 

V,  Thompson,  9  Ibid.  188, 1859 ;  State  sage  of  Hale  appears  to  me  to  be  ap- 


V.  Hill,  4  Dey.  &  Bat.  491,  1839 
Oliver  v.  State,  17  Ala.  587,  1849 
Storey  v.  State,  71  Ibid.  331,  1881 
Dolan  V,  State,  41  Ark.  454,  1882 
Plummer  v.  State,  135  Ind.  308, 1893 
Fields  V.  State,  134  Ind.  46,  1892 


plicable  only  to  cases  where  deadly 
weapons  are  produced  by  way  of 
bravado  or  intimidation  —  a  case 
which,  no  doubt,  often  occurred  when 
people  habitually  carried  arms,  and 
used- them  on  very  slight  provocation. 


State  V,  Kennedy,  91  N.  C.  572,  1884.  In  such  a  case  it  might  reasonably  be 

That  the  assailed  must  retreat  as  regarded  as  the  duty  of  the  person 

£Eir  as   the  assault   will    permit,  see  assaulted  to  retreat  rather  than  draw 

Dock  V.  Com.,  21  Gratt.  909,  1872;  his  own  sword;  but  I  cannot  think 

Evans  v.  State,  33  Ga.  4,  1861 ;  Mc-  that  Hale  meant  to  say  that  a  man 

Pherson  v.  State,  22  Ibid.  478,  1857.  who  in  such  a  case   closed  with  his 

See  remarks  of  Thurman,  J.,  in  Stew-  assailant  and  took  his  sword  from  him 

art  v.  State,  1  Ohio  St.  66, 1852.  would  be  acting  illegally,  or  that  if. 

In  Kentucky  the  right  of  self-de-  in  doing  so,  the  assailant  were  thrown 

fence  has  been  pushed  still  ftirther.  down  and  accidentally  killed  by  the 

Phillips  V.  Com.,  2  Duv.  328,  1865;  fall,  the   person    causing  his  death 

Carico  "v.  Com.,  7  Bush.  124,  1870 ;  would  be  guilty  of  felony.    The  mi- 

Bohannon  v.  Com.,  8  Ibid.  481,  1871 ;  nuteness  of  the  law  contained  in  the 

Luby  V.  Com.,  12  Ibid.  1,  1876 ;  and  authorities,  on  which    this  article  is 

see,  to  same  effect.  State  v,  Kennedy,  founded,  is  a  curious  relic  of  a  time 

7  Nev.  374,  1872.    These  cases  are  when  police  was  lax  and  brawls  fre- 

criticised  in  Whart.  on  Hom.  {  489.  quent,    and   when    every  gentleman 

Sir  J.  F.  Stephen  states  the  law  to  wore  arms,  and  was  supposed  to  be 

be  that  when  the  assailant  assails  with  familiar  with  the  use  of  them."  Steph. 

a  deadly  weapon,  it  is  the  duty  of  the  Dig.  Crim.  Law,  (5th  ed.)  art.  221. 
assailed  "  to  abstain  from  t/ie  inten-       He  proceeds  to  say  in  the  text  that 

tional  infliction  of  death    or   grievous  "  any  person  unlawfully  assaulted  may 

bodily  harm  until  he  has  retreated  as  defend   himself  on  the  spot  by  any 

far  as  he  can  with  safety  to  himself."  force  short  of  the  intentional  inflic- 

To  this  he  appends  as  a  note  the  fol-  tion    of  death    or    grievous   bodily 

lowing :  harm."    Supra^  J  100. 

"  If  this  were  not  the  law,  it  would 
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Nor  is  retreat  required  from  a  party  who  at  the  time  is  standing  on 
rights  which  can  only  be  vindicated  by  maintenance  even  to  the 
assailant's  death.*  But  if,  when  the  defendant  is  out  of  danger  by 
retreat,  he  return  and  renew  the  attack,  he  can  no  longer  set  up  self- 
defence  f  nor  is  a  mere  illusive  retreat  any  defence.^ 

§  486  6.  As  has  been  already  seen,  a  party  is  not  precluded  from 
setting  up  the  plea  of  self-defence  by  the  proof  of  prior 
maHoe  of  malice  on  his  part  to  his  assailant.  A.  has  no  right  to 
d^rno'T*  ^^^'  ^-  '^>®^"8e  B.  bears  old  malice  to  A.,  and  the  fact  of 
abrogate  such  malice  does  not  in  any  way  diminish  B.'s  right  to  de- 
fend himself  against  A.*  But  if  B.,  bearing  such  malice, 
attack  A.  with  deadly  weapons,  and  B.  is  driven  to  the  wall  by 
A.  and  then  kills  A.,  B.  cannot  set  up  self-defence,* 

§  487.  It  has  been  sometimes  said  that  if  A.'s  life  be  made 
wretched   by  the  reckless  and  desperate  enmity  of  B., 
cannot  be    and  if  there  be  good  reason  to  believe  that  B.  is  intend- 
pated  ing  to  assassinate  A.,  A.  is  not  obliged,  forsaking  his 

ttereiean  "^"^'  employments,  to  hide  from  B.,  but  may  arm  him- 
oppor-  self,  and  on  meeting  B.  shoot  B.  down  without  waiting  to 
restrain  receive  B.'s  shot.*  'No  doubt,  supposing  a  community  to 
oy  la^-  \^Q  without  an  authoritative  police  government,  and  sup- 
posing B.  to  be  a  ruffian  actually  seeking  A/s  life,  whom  no  other 

*  Supra,  J  99 ;  ii\fra,  J  602 ;  Pfomer  within  the  rule  of  necessity  in  self- 
V.  State,  4  Parker  G.  E.  558,  1860 ;  defence ;  or  if,  in  the  assault  B.  fall 
Dock  V,  Com.,  21  Grattw  909,  1878 ;  to  the  ground,  whereby  he  could  not 
State  V.  Thompson,  9  Iowa,  188, 1859 ;  fly,  in  such  case  if  B.  kill  A.  it  is  in 
State  V.  Maloy,  44  Ibid.  104,  1876;  self-defence  upon  chance-medley.  1 
State  V.  Mazon,  90  N.  C.  676,  1884;  Hawk.  c.  11,  s.  14;  4  Bl.  Com.  185; 
Aaron  v.  State,  31  Ga.  167, 1860 ;  De  3  Inst.  56 ;  State  v.  Dixon,  76  N. 
Annan  v.  State,  71  Ala.  361,  1882;  C.  275,  1876;  Holloway  r.  Com.,  11 
Sylvester  v.  State,  72  Ibid.  201, 1882 ;  Bush,  344.  1875. 
People  V,  Ye  Park,  62  Cal.  204, 1882.  «  State  v,  Rhodes,  1  Houst.  C.  0. 
That  a  person  in  his  dwelling-house  476, 1877 ;  Meurer  v.  State,  129  Ind. 
need  not  retreat,  see  infra,  §  502.  587, 1891 ;  Watkins  v.  State,  (Ala.)  8 

The  distinction  between  this  kind  So.  Rep.  134, 1890. 
of  homicide   and    manslaughter   is,       '  Ibid. ;  Hodges  v.  State,  15  Ga.  117, 
that  here  the  slayer  could  not  other-  1854,  and  cases  cited  supra,  3  486. 
wise  escape  although  he  would ;  in       *  Supra,  J  477 ;  Pickens  v.  State,  61 
manslaughter,  he  would  not  escape  if  Miss.  52,  1883 ;   State  v.  Wilson,  43 
he  could.    Thus  if  A.  assaults  B.  so  La.  An.  840,  1891. 
fiercely  that  going  back  would  endan-       *  Ibid.    State  v.  Hill,  4  Dev.  &  Bat. 
ger  his  life,  in  such  case  it  is  agreed  491, 1839. 

that  the  party  thus  attacked  need  not      *  See  Bohannon  v.  Com.,  8  Bush, 
retreat  in  order   to   bring  his  case  481,  1871. 
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process  can  be  used  to  check,  then  A.  is  excused  in  taking  this  vio- 
lent but  only  possible  way  of  saving  his  own  life,  by  sacrificing  that 
of  B.  But  it  is  otherwise  where  there  is  opportunity  to  invoke  the 
interposition  of  the  law.^  A  man  who  believes  his  life  is  in  danger, 
but  whose  rights  are  not  as  yet  attacked,  ought,  if  he  have  access 
to  a  tribunal  clothed  with  the  ordinary  powers  of  a  justice  of  the 
peace,  to  apply  to  such  tribunal  to  interpose.  If  he  have  ground 
enough  to  excuse  him  in  killing  the  person  from  whom  he  believes 
himself  in  danger,  he  has  ground  enough  to  have  that  person  bound 
over  to  keep  the  peace,  or  committed  in  default  of  bail.  And  wher- 
ever this  process  can  be  applied,  the  endangered  party  is  not  excused 
in  taking  the  law  into  his  own  hands  and  proceeding  to  attack  his 
expected  assailant.^  He  cannot  himself  seize  on  his  antagonist  in 
advance  of  the  attack  he  fears;  and  if  he  wishes  thus  to  anticipate 
the  attack,  he  must  resort  to  the  law.  Where  the  conflict  can  be 
avoided,  the  law  must  be  relied  on  for  redress.^  When,  however,  a 
right  is  actually  attacked,  the  person  possessing  the  right  is  not 
bound  to  yield  in  order  to  appeal  to  the  law.  He  is  entitled  to  re- 
pel force  by  force.*  Nor  is  he  precluded  from  repelling  an  attack 
actually  made  by  the  fact  that  he  had  such  prior  notice  of  the  attack 
that  he  might  have  called  upon  the  public  authorities  to  intervene. 
When  the  attack  is  actually  made  on  him  he  is  entitled  to  repel  it, 
no  matter  for  how  long  a  time  he  may  have  anticipated  it.  If  self- 
defence  could  only  be  resorted  to  in  cases  in  which  the  attack  is 
entirely  unexpected,  the  right  would  cease  to  exist  in  the  cases  in 
which  it  is  most  important  to  society  that  it  should  be  preserved. 
If  I  choose  to  become  a  sheep,  so  runs  a  pregnant  German  proverb. 


^  State  V.  Martin,  30  Wis.  216, 1872 
State  V.  Shippey,  10  Minn.  223,  1865 
Dyson  v.  State,  26  Miss.  362,  1853 
Edwards  v.  State,  47  Ibid.  581,  1873 


That  a  person  about  to  be  assaulted 
with  a  deadly  weapon  can  anticipate 
the  blow,  see  Fortenberry  v.  State,  66 
Miss.  403,  1877 ;  State  v.  McDonald, 


Bailey  v.  Com.,  (Ky.)  25  S.  W.  Eep.  67  Mo.  13,  1877.     Selfridge's  Case, 

883, 1894.  Compare  distinctions  taken  supra. 

supra,  J  97  a.  •  People  v.  Sullivan,  3  Selden,  396, 


*  R  V,  Langdon,  R.  &  R.  228, 1818 
State  V.  Rutherford,  1  Hawks,  457 
1821 ;  Com.  v.  Drum,  58  Pa.  9,  1868 
Dock  V.  State,  21  Gratt.  909,  1872 
Stewart  v.  State,  1  Ohio  St.  66,  1852 
Balkum  v.  State,  40  Ala.  671,  1867 
Cotton  V.  State,  31  Miss.  504,  1856 
and  see  supra,  JJ  399,  461 ;  Gardner  v. 
State,  90  Ga.  310,  1892. 


1852 ;  State  v.  Downham,  1  Houst.  C. 
C.  45, 1858 ;  Shippey  v.  State,  10  Minn. 
223,  1865.  And  see  Com.  v.  Drum,  58 
Pa.  9, 1868. 

*  Supra,  i  97 ;  Bang  v.  State,  60 
Miss.  571,  1882 ;  King  v.  State,  13 
Tex.  App.  277,  1882. 
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I  will  be  devoured  by  the  wolf.*    The  social  wolf  is  the  production 
of  the  social  sheep. 

§  487  a.  Of  course  the  rule  just  stated,  that  an  attack  cannot  be 

anticipated  by  a  private  person  who  could  have  recourse 
where  to  the  law  for  this  purpose,  presupposes  that  the  law  gives 
ir^niilLd''  machinery  by  which,  if  my  life  is  threatened,  I  can  cause 
goTern-      the  arrest  of  my  expected  assailant.     Suppose,  however, 

the  law  gives  no  such  machinery  ?  Am  I  to  be  shot  down 
without  the  means  of  prevention,  by  an  assassin  who  will  fire  at  me 
on  sight?  Am  I  to  wait  to  receive  the  shot,  in  order  to  comply 
with  the  technical  requisite  that  before  I  can  fire  an  attempt  must 
be  made  on  my  life?  In  a  state  of  nature,  where  there  is  no  law  to 
which  I  can  appeal  to  have  such  a  ruffian  restrained,  I  am  entitled, 
in  order  to  save  my  life,  to  take  the  law  into  my  own  hands ;  though 
I  do  this  at  my  own  risk.  On  this  principle  may  be  explained  a 
remarkable  case  in  California,  where  a  party  of  persons  were  on  an 
island  belonging  to  the  United  States,  engaged  in  gathering  wild 
bird^s  eggs,  and  where  another  party  attempted  to  land  for  the  same 
purpose.  It  was  held  that  if  the  first  party  resisted  the  landing  by 
force,  the  second  was  justified  in  using  force,  and  that  if  one  of  the 
occupants  were  killed  in  the  encounter,  this  was  excusable  homi- 
cide.' But  if  there  be  any  tribunal  to  which  a  party  believing  his 
life  to  be  in  danger  may  resort  for  protection,  he  must  claim  this 
protection  ;  and  for  him  to  take  the  law  in  his  own  hands,  and  to 
kill  a  supposed  assailant,  unless  under  the  honest  belief  of  an  actual 
attack,  is  murder. 

§  488.  It  is  conceded  on  all  sides  that  it  is  enough  if  the  danger 
which  the  defendant  seeks  to  avert  is  apparently  imminent,  irre- 
mediable, and  actual.^    But  apparently  as  to  whom  ?     Here  three 

^  Wer  sich  zum  Schaaf  macht,  den  1882 ;  People  v,  Westlake,  Ibid.  303, 

frisst   der   Wolf.    See,  fully,  supra,  1882;   Fields  v.  State,   134  Ind.  46, 

{  97.    Souey  v.  State,  13  Lea,  (Tenn.)  1892 ;  Price  v.  People,  (111.)  23  N.  E. 

472,  1884 ;  State  v,  Evans,  (Mo.)  28  Eep.  639, 1890.  As  to  sincere  apprehen- 

S.  W.  Rep.  8, 1894;  Gburho  v,  U.  S.,  sion,  see  Field  v.  Com.,  89  Va.  690, 

163  U.  S.  183, 1893.  1893 ;  State  v.  West,  (La.)  12  So.  Rep. 

*  People  r.  Batchelder,  27  Cal.  69,  7,  1893;  Garner  v.  State,  31  Fla.  170, 

1864.    See  this  doctrine  illustrated  in  1893 ;  Keith  v.  State,  97  Ala.  32, 1892 ; 

the   Virginias  •  Case,  as  detailed  in  King  v.  State,  90  Ala.  612, 1891 ;  Cock- 

Whart.  on  Horn.  J  490 ;  and  see,  also,  rell  v.  Com.,  (Ky.)  23  S.  W.  Rep.  659, 

mpra,  I  271.  1893;  Campbell  v.  Com.,  (Ky.)  16  S. 

»  See  Davison  v.  People,  90  111.  221,  W.  Rep.  127, 1891 ;  Com.  v,  Barnes, 

1878;  People  v.  Ye  Park,  62  Cal.  204,  (Ky.)  16  S.  W.  Rep.  457, 1891 ;  State 
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theories  meet  us :    The  first  is,  that  the  standpoint  is  that  of  the 
jury,*     No,  doubt,  in  a  primary  sense,  this  is  correct,  ^jj^ther 
The  jury  must  judge  whether  the  danger  was  apparent,  the  danger 
but  it  is  absurd  to  say  that  it  is  necessary  that  the  danger  is  to  be  de- 
must  have  been  such  as  to  be  apparent  to  themselves  as  ^^  the 
they  deliberate  finally  on  the  case.     If  this  were  true,  an  ^®^®^' 
unloaded  pistol  would  cease  to  be  an  apparent  danger ;  stand- 
for  the  jury,  when  they  come  to  decide  the  case,  know  ^^^ ' 
that  the  pistol  was  not  loaded,  and  know  that  there  was  no  real 
danger.     Hence,  what  the  jury  have  to  decide,  is  not  whether  the 
danger  is  apparent  to  themselves,  but  whether  it  is  apparent  by 
some  other  standard.     What,  then,  is  the  standard  which  the  jury 
are  thus  to  apply  ? 

The  answer  given  by  several  of  our  courts  to  this  question  is, 


V.  Morey,  26  Oreg.  241, 1894;  People  Com.,  80  Ky.  32,  1882;  Williams  v. 
V.  Donguli,  92  Cal.  607, 1891 ;  People  Com.,  Ibid.  313,  1882 ;  Lightfoot  v. 
V.  Keuhn,  93  Mich.  619, 1892 ;  Rich-  Com.,  Ibid.  616, 1876 ;  Taylor  v.  State, 
ards  V.  State,  82  Wis.  172, 1892 ;  Bain  48  Ala.  180,  1871 ;  Eiland  v.  State, 
V,  State,  70  Ala.  4, 1881 ;  But  it  need  52  Ibid.  322, 1876 ;  Wills  v.  State,  73 
not  be  •* actual;"  Ingram  v.  State,  62  Ibid.  363, 1882;  Fortenberry  t;.  State, 
Miss.  142,  1884 ;  Bang  v.  State,  60  56  Miss.  403, 1877 ;  Kendrick  v.  State, 
Miss.  671, 1882 ;  Duncan  v.  State,  49  Ibid.  436,  1877 ;  People  v,  Williams, 
Ark.  648,  1887.  32  Cal.  280,  1867 ;  People  v.  Ander- 
^  To  the  effect  that  "  apparent "  im-  son,  44  Ibid.  66,  1872 ;  State  v.  Bohan, 
minent  danger  is  enough  if  there  be  a  19  Kans.  28, 1877.  See  Hicks  v.  State, 
"  reasonable "  and  honest  belief  in  its  61  Ind.  407,  1876 ;  Teal  v.  State,  22 
existence,  see  U.  S.  v.  Wiltberger,  3  Ga.  76, 1867 ;  Long  v.  State,  62  Miss. 
Waah.  C.  C.  616, 1819 ;  People  v.  Aus-  23, 1876;  Bang  v.  State,  60  Ibid.  671, 
tin,  1  Parker  C.  R.  164,  1847 ;  Murray  1882 ;  State  v.  O'Connor,  31  Mo.  889, 
v.  Com.,  79Pa.  311, 1876;Pistoriust;.  1861;  State  v.  Eaton,  76  Ibid.  686, 
Com.,  84  Ibid.  168,  1879 ;  Abemethy  1882 ;  State  v.  Johnson,  36  La.  An. 
V.  State,  101  Ibid.  322,  1882 ;  Darling  968, 1883 ;  Pharr  v.  State,  7  Tex.  App. 
V.  Williams,  36  Ohio  St.  68,  1878;  472,1879;  May  t;.  State,  6  Ibid.  191. 
Stoneman  v.  Com.,  25  Gratt.  887,  1879 ;  Williams  v.  State,  14  Ibid.  102, 
1874;  State  v.  Abbott,  8  W.  Va.  741,  1883 ;  Moore  v.  State,  16  Ibid.  1, 1883  ; 
1876 ;  Stiles  v.  State,  67  Ga.  183, 1882 ;  Branch  v.  State,  Ibid.  96, 1883 ;  Smith 
Heard  v.  State,  70  Ibid.  698, 1883  ;We8-  v.  State,  Ibid.  338,  1884;  State  v. 
ley  V.  State,  37  Miss.  327,  1859 ;  State  Mazon,  90  N.  C.  676,  1884 ;  Wilkins 
V.  Brown,  64  Mo.  367, 1877 ;  Schnier  v.  State,  98  Ala.  1,  1893 ;  Keith  v. 
V.  People,  23  111.  17, 1869 ;  Cahill  v.  State,  97  Ala.  32, 1892;  State  v.  Little- 
State,  106  Ibid.  621,  1883 ;  Eoach  v.  John,  33  S.  C.  599, 1890.  As  to  bur- 
People,  77  Ibid.  25,  1876;  Creek  v,  den  of  proof,  see  Whart.  Cr.  Ev.  ? 
State,  24  Ind.  161,  1865;  West  v.  335.  As  to  question  in  relation  to  in - 
State,  69  Ibid.  113, 1877 ;  Holloway  v.  sanity,  see  supra,  ?  39. 
Com.,  11  Bush,  344,   1875 ;   Oder  v. 
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that  if  a  ^'  reasonable  man  "  would  have  held  that  the  danger  was  ap- 
parent, then  the  danger  will  be  treated  as  apparent.*  In  other  cases 
it  is  varied ;  it  being  said  that  when  the  danger  is  "  reasonably  ap- 
parent," then  it  is  to  be  treated  as  apparent.  We  are,  therefore,  to 
infer  that  if  a  man  of  ordinary  reason  would  consider  an  apparent 
though  unreal  danger  to  be  imminent  and  real,  then  this  is  a  good 
defence ;  but  that  to  constitute  a  good  defence  it  is  necessary  that 
the  danger  should  have  been  such  as  to  have  been  considered  as 
imminent  and  real  by  a  man  of  ordinary  reason.' 

§  489.  But  who  is  the  "  reasonable  man  "  who  is  thus  invoked 
*  as  the  standard  by  which  the  "  apparent  danger  "  is  to  be 
cable  to  tested?  What  degree  of"  reason  "  is  he  to  be  supposed  to 
ideal *'rea-  have?  If  he  be  a  man  of  peculiar  coolness  and  shrewd- 
man^'*  ness,  then  he  has  capacities  which  we  rarely  discover 
ae  stand-  among  persons  fluttered  by  an  attack  in  which  life  is 
assailed ;  and  we  are  applying,  therefore,  a  test  about  as 
inapplicable  as  would  be  that  of  the  jury  who  deliberate  on  events 
after  they  have  been  interpreted  by  their  results.  Or,  if  we  reject 
the  idea  of  a  man  of  peculiar  reasoning  and  perceptive  powers,  the 


'  See  Odor  v.  Com.,  80  Ky.  32,  Mo.  67,  1883;  State  v.  Castello,  62 
1882 ;  People  v.  Morine,  61  Cal.  367,  Iowa,  404, 1888. 
1882.  See  Wacaser  v.  People,  184  That  aiming  an  unloaded  gun  may 
111.  438,  1890,  as  to  instructions  to  justify  self-defence,  when  the  defend- 
jury  to  be  "  satisfied  **  that  killing  was  ant  believes  the  gun  to  be  loaded,  see 
done  in  self-defence.  State  v.  Roberts,  People  v.  Anderson,  44  Oal.  65,  1872; 
63  Vt.  139,  1890 ;  State  v.  Joseph,  Bode  v.  State,  6  Tex.  App.  424, 1879 ; 
(La)  12  So.  Rep.  934,1898;  Ballard  and  see  R.  v.Weston,  14  Cox  C.  C.  346 ; 
V  State,  31  Fla.  266, 1893;  McDaniel  Brown  v.  Com.,  (Ky.)  17  S.  W.  Rep. 
V.  State,  97  Ala.  14,  1893 ;  State  v.  220, 1891 ;  Green  v.  Alabama,  69  Ala. 
West.    (La.)  12   So.   Rep.  7,   1893;  6,1881. 


Roden  v.  State,  97  Ala.  64.  1893 
Springfield  v.  State,  96  Ala.  81, 1892 
Lovett  V.  State,  30  Fla.  142,  1892 
Wilson  V.  State,  30  Fla.  234,  1892 
State  V.  Jackson,  32  S.  C.  27,  1889 
Pinder  v.  State,  27  Fla.  370,  1891 
Nalley  v.  State,  30  Tex.  App.  456 
People  V.  Hyndman,  99  Cal.  1 
Perkins  v.  State,  78  Wis.  651 
State  v.  Row,  81  Iowa,  138 
State  V.  Shreves,  81  Iowa,  616 
People  V.  Lynch,  101  Cal.  229 


1891 
1893 
1891 
1890 
1891 
1894 


'  As  illustrating  this  view  see  State 
V,  Bryson,  IWinst.  Law,  pt.  ii.  86, 1864. 
See,  also,  Davis  v.  People,  88  El.  350, 
1878 ;  Steinmeyer  v.  People,  95  Ibid. 
383, 1880 ;  Kennedy  v.  Com.,  14  Bush, 
340,  1878;  Draper  v.  State,  4  Baxt. 
246,  1874 ;  Parker  v.  State,  56  Miss. 
414,  1877;  Kendrick  v.  State,  Ibid. 
436, 1877 ;  McKenna  v.  State,  61  Ibid. 
589,  1884;  People  v.  Flahave,  58' Cal. 
249,  1881.  See  Whart.  on  Hom.  { 
493 ;  Com.  v.  Ware,  137  Pa.  465, 1890. 
Tifiany  v.  Com.,  22  W.  N.  C.  See  State  v,  Howard,  35  S.  C.  197, 
(Pa.)  261,  1888;  State  v,  Vansant,  80   1891;  see  Johnson  v.  State,  58  Ark. 
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selection  is  one  of  pure  caprice,  the  ideal  reasonable  man  being  an 
undefinable  myth,  leaving  the  particular  case  ungoverned  by  any 
fixed  rule.  And  that  this  ideal  reasonable  man  is  an  inadequate 
standard  is  shown  by  a  conclusive  test.  Suppose  the  ideal  reason- 
able man  would  at  the  time  of  the  conflict  have  believed  that  a  gun 
aimed  by  the  deceased  was  loaded,  whereas  in  point  of  fact  the  de- 
fendant knew  the  gun  was  not  loaded ;  would  the  defendant  be  jus- 
tified in  shooting  down  an  assailant  approaching  with  a  gun  the 
defendant  knows  to  be  unloaded,  simply  because  the  ideal  reasona- 
ble man  would  suppose  the  gun  to  be  loaded  ?  No  doubt  that  in  such 
case  no  honest  belief  of  the  ideal  reasonable  man  would  be  a  defence 
to  the  defendant  who  knew  that  the  belief  was  false,  and  that  he 
was  not  really  in  danger  of  his  life.  And  if  the  belief  of  the  ideal 
reasonable  man  be  not  admissible  to  acquit,  a  fortiori,  it  is  inad- 
missible to  convict^ 

67, 1898 ;  Sparks  v.  Com.,  (Ky.)  20  S.  if  his  error  of  fact  is  attributable  to 

W.  Rep.  167,  1886.    In  Missouri  a  his  own  negligence,  and  if  his  appre- 

"  reasonable   cause"  for  the  belief  is  hension  of  danger  springs  from  this 

necessary.    State  v.  Parker,  106  Mo.  error  in  fact,  then  he  is  guilty  of  neg- 

217,  1891.    See  State  v.  Reed,  (Ran.)  ligent  homicide,  that  is,  of  manslaugh- 

37  Pac.  Rep.  174,  1894.    In  Indiana  ter.*    That  this  b  correct,'see  infra, 

there  must  be  reasonable  belief.    Mc-  J  492. 

Dermott  v.  State,  89  Ind.  187, 1883.  In  Jordan  v.  Elliott,  Supreme  Ct. 

*  For  a  discussion  of  the  authorities  Pa.  1882,  12  Weekly  Notes,  66,  it 
on  this  point  see  Whart.  on  Horn,  i  was  held  that  when  duress  was  set  up 
496.  And  as  to  admissibility  of  evi-  by  a  person  of  weak  nerves,  it  would 
dence  of  deceased's  bad  character,  see  be  made  out,  although  the  threats  were 
Whart.  Cr.  Ev.  J  69 ;  and  see  Adams  not  such  as  a  person  of  strong  char- 
ts. People,  47  111.  376,  1868 ;  Schnier  acter  would  have  yielded  to.  It  was 
V,  People,  23  Ibid.  17, 1869 ;  State  v,  also  held  that  evidence  might  be  re- 
Middleham,  62  Iowa,  160, 1883 ;  State  ceived  to  show  that  the  person  sub- 
V.  Swift,  14  La.  An.  827,  1859 ;  Glad-  jected  to  the  duress  had  heard  that 
den  V,  State,  12  Fla.  662,  1868 ;  R.  v.  the  person  threatening  was  violent 
Forster,  1  Lewin  C.  C.  187, 1826.  As  and  desperate.  See  Whart.  on  Cont. 
to  admissibility  of  evidence  of  threats  J  147. 
of  deceased,  see  Whart.  Cr.  Ev.  J  767.  The  penal  codes  of  many  of  the 

Other  cases  exist  in  which  a  stand-  States  leave  the  question  open.    The 

ard  outside  of  the  defendant  is  ap-  "  fear,"    it  is  declared   in  language 

parently  set  up,  but  in  which  the  view  substantially  the  same,  though  with 

actually  taken  is  that  the  standard  is  incidental    variations,  must   be   the 

to  be  the  defendant's  own  conscious-  "  fear  of  a   reasonable    person,"  or 

ness  ;  but,  that,  as  is  elsewhere  shown,  must  be  a  "  reasonable  fear,"  and  the 

1  Morris  V.  Piatt,  82  Conii.  76,  1864 ;  Shorter  151,  1865.  See  West  v.  Ctom,,  (Ky.)  28  S.  W. 
V.  People,  2  Comst.  198, 1849 ;  People  v.  Austin,  Rep.  868,  1893,  and  cases  dted  in  Whart.  on 
1  Parker  C.  R.  154, 1847  ;  Cieek  v.  State,  24  Ind.    Horn.  §  500. 
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§  490.  As  showing  that  it  is  the  defendant's  standpoint  that  is 
the  test,  we  may  appeal  to  a  class  of  cases  already  noticed,  where  A. 

killing  must  have  been  '^ under  the  ceased  as  he  had  done;  but  if,  not 
influence  of  these  fears,"  and  "  not  in  considering  his  own  life  in  danger,  he 
revenge."  So  it  is  presented  by  stat-  rashly  shot  this  man,  who  was  only  a 
ute,  though  in  language  exhibiting  trespasser,  he  would  be  guilty  of  man- 
much  diversity,  in  New  York,'  Cali-  slaughter." 

fornia,'  Arkansas,  Illinois,  Georgia,  This  test  has  been  maintained,  with 

Kansas,"  Mississippi/  and  Minnesota.^  only  slight  occasional  and  probably 

But  in  no  statute  do  we  find  a  deter-  inadvertent  departures,  by  the  Penn- 

mination  of  the  question  whether  this  sylvania   courte.    It  was    uniformly 

*'  reasonableness "  is  to  be  tested  by  applied    in    all    homicide    cases    by 

the  defendant's  lights,  or  those  of  an  Judge  King,  a  great  master  of  crimi- 

ideal  reasonable  man.    Undoubtedly,  nal  law.* 

courts  have  read  the  statutes  so  as  to  Following  Judge  King's  lead,  we 

include  the  latter  view.*    But  this  is  find  Judge  Brewster,  afterward  pre- 

not   a   necessary  implication  of  the  siding  in  the  same  court,  declaring'^ 

statutes,  which  leave  it  open  to  deter-  that  "  the  attack  must  have  been  such 

mine  in  what  way  the  term  "  reason-  cu  in  the  belie/  of  the  prisoner  rendered 

able  "  is  to  be  defined.  it  necessary  to  defend  himself,  even 

The  leading  maxim  on  this  point  is  to  the  taking  of  the  life  of  the  de* 

one  which  Mr.  Broom,  in  his  Legal  ceased." 

Maxims,  tells  us  Lord  Erskine  relied  To  the  same  effect  may  be  cited  an 

on  as  of  controlling  importance,  and  opinion    of  the   late    Chief  Justice 

which   is  adopted  in    a  well-known  Thompson,  of  Pennsylvania,  speaking 

opinion  of  Baron  Parke  :^    "  The  rule  for  the  whole  supreme  bench  of  that 

of  law  founded  in  justice  and  reason  State.*^ 

is,  that  Actus  non  facit  reum,  nisi  mens  In  Massachusetts,  if  we  are  to  judge 

sit  rea :  the  guilt  of  the  accused  must  from  cases  in  which  evidence  of  the 

depend  upon   the   circumstances  as  deceased's  ferocity  and  brutality  was 

they  appear  to  him."    To  the  same  at  one  time  rejected,  the  view  here 

effect  may  be  cited  the  following  ex-  defended  was    at   that   time    disap- 

pressions  of  Qarrow,  J.,  in  a  much  proved ;  yet  we  must  not  forget  that 

earlier  case :®    "  Here  the  life  of  the  in  Selfridge's  Case,  which  has  always 

prisoner  was  threatened,  and   if  he  been  held  law  in  Massachusetts,  evi- 

considered  his  life  in  actual  danger,  dence  was  received  of  the  defendant's 

he  was  justified  in  shootipg  the  de-  debility  and  ofhis  expectation  of  being 

I  2  R.  S.  660,  g  3,  sub.  2,  declared  by  Bronson,  ^  This  view  runs  throuffh  the  cbaiges  of  this 

J.,  Shorter  v.  People,  2  Comst.  198, 1849,  to  be  great  Jurist  In  the  homicide  cases  growing  out 

only  declaratory  of  the  common  law.  of  the  riots  of  1844-5,  as  given  in  prior  pages. 

s  People  V.  Hurley,  8  Cal.  390, 1857 ;  People  v.  It  was  accepted  by  him,  as  a  matter  of  un- 

Williams,  32  Ibid.  280, 1867.  questioned  law,  in  Flavel's  Case,  quoted  In 

8  Gen.  Stat.  1868,  p.  819.  Whart.  Crim.  Law,  (7th  ed.)  g  1027. 

*  Dyson  v.  State,  26  Miss.  862, 1853.  lo  Com.  v.  Carey,  2  Brewster,  404, 1868. 

ft  Stat.  1867,  p.  598.    I  am  indebted  for  these  ^^  Logue  v.  Com.,  88  Pa.  265,  1861.    See,  also, 

citations  to  Hor.  &  Thomp.  Cas.  p.  268.  Com.  v.  Seibert,  quoted  at  large  in  Whart.  on 

0  See  cases  cited  to  g  488.  Hom.  g  507  ;  State  v.  Wyse,  83  S.  C.  582,  1890 ; 

7  R.  V.  Thurborn,  1  Den.  C.  C.  387, 1849.  Cochran  v.  State,  28  Tex.  App.  422, 1890  ;  Peo- 

8  R.  V.  Scully,  1  C.  &  P.  319,  1824.  pie  v.  Bniggy,  93  Cal.  476, 1892. 
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interferes  to  protect  B,,  whom  A.  conceives  to  be  unjustly  Analogy 

from  CC1608 

and  unfairly  attacked  by   C.     Now  it  does  not  matter  ofinter- 
whether  A/s  impressions  were  right  or  wrong.    If  they  th"oon-° 
were   honesty  and   not    negligently   adopted,   then   A/s  ^l^^^ 

attacked  by  **  some  bully ;"  and  Judge  That  the  defendant  was  the  person 
Parker  expressly  told  the  jury  that  thus  taken  as  a  standard  appears  from 
these  were  among  the  chief  points  a  succeeding  passage,  in  which  Judge 
for  them  to  consider  in  determining  Thurman,  when  inquiring  whether 
whether  the  danger  to  the  defendant  there  was  such  a  bond  fide  supposition 
was  apparent.  And  the  present  ten-  by  the  defendant,  says :  '^  We  find  no 
dency  of  the  Massachusetts  Supreme  evidence  tending  to  prove  that  Stewart 
Court  is  to  return,  though  with  the  (the  defendant),  when  he  saw  Dotey 
reservation  that  the  impression  must  (the  deceased),  was  in  danger  of  loss 
be  reasonable,  to  the  subjective  tests  of  life  or  limb,  or  of  great  bodily 
established  in  Selfridge's  Case.  Thus,  harm,  or  that  he  apprehended  such 
under  the  statutes  authorizing  the  de-  danger."  It  is  clear,  therefore,  that 
fendant  to  be  examined  in  his  own  "  reasonably  "  is  used  by  Judge  Thur- 
behalf,  when  the  defendant  has  intro-  man  in  antithesis  to  ''negligently." 
duced  evidence  tending  to  show  that.  If  the  defendant  "  reasonably,"  i,  e., 
at  the  time  he  struck  the  blow,  he  had  in  due  exercise  of  his  reason,  believed 
reasonable  cause  to  apprehend  an  at-  himself  in  danger,  this  is  a  defence, 
tack  upon  and  serious  bodily  harm  to  In  New  York,  the  opinion  of  Judge 
himself  from  the  man  he  killed,  he  is  Bronson  in  Shorter's  Case,  as  already 
now  allowed  to  testify  that  at  that  time  cited,  has  been  frequently  referred  to, 
he  did  in  fact  apprehend  such  an  at-  in  succeeding  trials,  as  properly  ex- 
tack.^  And  by  a  still  more  recent  de-  pounding  the  law.  At  the  same  time, 
cision  the  cases  excluding  evidence  of  in  Lamb's  Case,  in  1866,  the  judge 
the  deceased's  character  for  ferocity  trying  the  case  charged  the  jury  as 
have  been  overruled,  therein  virtually  follows :  "A  man  is  not  bound,  if  his 
adopting  the  subjective  test.'  life  is  in  imminent  peril  or  danger,  to 

Judge  Thurman,  in  a  capital  case  wait  until  he  receives  a  fatal  wound, 
in  Ohio,  in  1852  (Stewart  v.  State,  1  or  has  some  great  bodily  injury  in- 
Ohio  St.  66),  says:  "Whether  a  person  flicted  on  him.  If  he  think  his  life  is 
assaulted  is  or  is  not  bound  to  quit  the  in  imminent  peril,  he  has  a  right  to  act 
combat,  if  he  can  safely  do  so,  before  upon  that  thought  and  take  life ;  but 
taking  life,  it  will  not  be  denied  that  if  he  does  it,  it  is  at  the  risk  of  a  jury, 
in  order  to  justify  the  homicide  he  saying,  when  all  the  facts  are  devel- 
must,  at  \eBstj  have  reasonably  Ap^re-  opedhefore  them,  whether  he  toasjttsti- 
hended  the  loss  of  his  own  life,  or  fied  in  forming  that  opinion  or  not  If 
great  bodily  harm,  to  prevent  which,  you  are  satisfied  from  the  evidence 
and  under  a  real,  or  at  least  supposed  that  the  circumstances  did  not  war- 
necessity,  the  fatal  blow  must  be  rant  the  conclusion  that  he  arrived  at, 
given."  But  "  reasonably  "  by  what  and  that  he  took  life,  it  is  no  justifica- 
standard,  and  "supposed"  by  whom?  tion,  and  you  have  a  right  to  convict. 

1  Com.  V.  Woodward,  102  Mass.  155,  1809.       *  Com.   v.   Barnacle,  181   Mass.   216,  1883 ; 
For  the  rule  in  Michigan,  see  Pond  v.  State,  8    wprOt  g  89. 
Mich.  150,  1860. 
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offence  is  not  higher  than  manslaughter.^     And  a  similar  analogy 

may  be  found  in  the  rulings  that  in  cheats  by  false  pretences  the 

standard  of  credulity  is  to  be  determined  by  the  prosecutor's  own 

capacity  and  experience,  not  by  those  of  an  ideal  reasonable  man.* 

§  491.  Viewing  the  law  in  this  respect  on  principle,  we  are  com- 

.    .    pelled  to  hold  that  the  question  of  apparent  necessity  can 

pie,  the       only  be   determined   from   the   defendant's   standpoint.^ 

defend-  *    Take  the  question,  first,  in  its  simpler  relations.     A.  is 

wth ^°T    *s^^^^  ^y  ^'  ^"^'^^^  what  appears  to  be  a  loaded  pistol 

in  his  hand.    A.  kills  B.,  believing  the  pistol  to  be  loaded. 

It  is  not  his  impressions'  alone,  but  1882 ;  Grainger  v.  State,  6  Yerg.  459, 
the  question  is,  whether  those  impres-  1830 ;.  State  v.  Bippy,  2  Head.  217, 
sions  at  the  time  he  formed  them  1868 ;  State  v,  Williams,  3  Heisk.  376, 
were  correct.  If  they  were  correct,  it  1872 ;  Teal  v.  State,  22  Gra.  75,  1857 ; 
is  a  protection ;  if  they  were  incorrect.  Green  v.  State,  69  Ala.  6, 1881 ;  State 
then  it  affords  him  no  immunity  or  v.  Sloan,  47  Mo.  604,  1871;  State  v, 
protection."  This  is  certainly  very  Bryant,  66  Ibid.  75,  1874;  Oliver  v. 
loosely  put ;  and  we  can  only  reconcile  State,  17  Ala.  687,  1860  ;  Carroll  t;. 
the  last  statement  with  the  first  three  State,  23  Ibid.  28, 1877 ;  Noles  v.  State, 
by  supposing  that  "  correct,"  in  the  26  Ibid.  31, 1856 ;  Wesley  v.  State,  37 
last  sense,  is  to  be  understood  as  "  cor-  Miss.  327, 1869 ;  aff.  in  Evans  v.  State, 
rect  according  to  the  defendant's  own  44  Ibid.  762, 1870 ;  Gladden  v.  State, 
opportunities  of  judging."  But  how-  12  Fla.  662, 1868;  State  v.  Neeley,  20 
ever  this  may  be,  we  leam,  on  exam-  Iowa,  108,  1866 ;  State  v.  Collins,  32 
ining  the  opinions  of  the  appellate  Ibid.  36,  1871;  State  v.  Morphy,  33 
judges,  that  the  charge  was,  in  the  Ibid.  270, 1871;  State  v.  Potter,  13  Kans. 
opinion  of  Davies,  C.  J.,  Smith,  J.,  414, 1874 ;  People  v.  Los  Angeles,  61 
and  Morgan,  J.,  not  erroneous,  when  Cal.  188, 1882 ;  Bode  t;.  State,  6  Tex. 
taken  as  a  whole ;  and  that  Smith,  J.,  App.  424, 1879 ;  Sims  v.  State,  9  Ibid, 
and  Morgan,  J.,  were  of  opinion  that  686, 1880.  And  see  Stoneman  v.  Com., 
there  were  no  facts  proved  to  which  a  26  Gratt.  887,  1874.  In  divergence 
charge  on  the  law  of  self-defence  was  from  the  text,  it  was  held  in  State  v. 
applicable,  and  hence  that  it  was  not,  Shoultz,  26  Mo.  128,  1867,  that  evi- 
if  erroneous,  calculated  to  prejudice  dence  of  defendant's  peculiar  ner- 
the  defendant.  People  v.  Lamb,  2  vousness  was  inadmissible.  This, 
Abb.  Pr.  (N.  S.)  148, 1866 ;  2  Keyes,  however,  is  overruled  in  State  t;. 
860 ;  s.  c.  64  Barb.  342,  1865.  See  Keene,  50  Ibid.  357,  1872.  As  reject- 
Temple  V.  People,  4  Lans.  119. 1871.     ing  the  distinction  taken  in  the  text. 

In  Louisiana  the  belief  must  be  the  see  State  v.  McGreer,  13  S.  C.  464, 
result  of  some  overt  act  or  hostile  de-  1880 ;  Wesley  v.  State,  37  Miss.  327, 
monstration  made  by  the  deceased  1869.  See  this  question  discussed  in 
against  the  accused,  ^tate  v.  Jack-  its  relation  to  insanity,  supra,  i  38. 
son,  44  La.  An.  160,  1892 ;  State  v.  ^  Fost.  262 ;  1  Hawk.  c.  13,  {  44 ; 
Cosgrove,  42  La.  An.  763, 1890 ;  Jones  and  see  supra,  JJ  396  et  seq,,  479 ; 
V.  People,  6  Colo.  452, 1882.  infra,  494. 

As    cases  adopting  the  subjective       *  Infra,  1 1192. 
test,  see  State  v.  Cain,  20  W.  Va.  679,       »  See  State  v.  Peacock,  40  Ohio  St 
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when  it  is  not.  This,  it  is  agreed,  may  constitute  a  good  case  of 
self-defence.  When  we  come  to  analyze  A.'8  belief,  however,  we 
find  that  it  is  an  ordinary  conclusion  of  inductive  reasoning ;  a  con- 
clusion which  is  erroneous,  because  its  minor  premise  is  false.  Put- 
ting this  process  in  syllogistic  form,  it  stands  as  follows : 

Whoever  assaults  me  with  a  loaded  pistol  endangers  my  life. 

B.  assaults  me  with  a  loaded  pistol,  etc. 

Supposing,  however,  we  substitute  for  the  subject  of  the  major 
premise  the  term  "  Grarroter  " — slightly  varying  the  predicate,  the 
process  may  be  then  thus  stated  : 

A  garroter  taking  me  by  the  throat  is  likely  to  do  me  great  bodily 
harm. 

B.  is  a  garroter  taking  me  by  the  throat,  etc. 

Now,  in  the  first  case,  it  is  enough  if  I  honestly,  though  erro- 
neously, believe  that  B.'s  pistol  is  loaded ;  and  in  the  second  case 
it  is  enough  if  I  honestly,  though  erroneously,  believe  that  B.  is  a 
garroter.  In  both  cases  the  error  of  the  conclusion  is  one  of  the 
apprehensive  powers.  I  err  in  my  apprehension ;  I  do  not  see 
aright ;  or  I  have  been  misinformed ;  or  I  have  not  heard  aright. 
But  in  each  case  the  error  for  which  I  am  to  be  put  on  trial  is  my 
error,  not  somebody^s  else  error.  It  is  no  excuse  to  me,  if  I  resort 
to  self-defence,  that  some  "reasonable  "  looker-on  believes  the  pistol 
to  be  loaded,  when  I  know  that  it  is  unloaded.  So  it  is  no  excuse 
to  me,  if  I  shoot  down  a  person  suddenly  hustling  me,  that  some 
"  reasonable  "  looker-on  believes  the  supposed  assailant  to  be  a  gar- 
roter, when  I  know  him  not  to  be  a  garroter.  So  if  I,  according  to 
my  own  lights,  conclude  the  pistol  to  be  loaded,  or  the  assailant  to 
be  a  garroter,  then  I  am  to  be  acquitted  of  malice,  if  I  act  upon 
this  belief,  though  I  cannot  be  acquitted  of  manslaughter  if  I 
arrive  at  this  belief  negligently.  In  other  words,  I  cannot  be  con- 
victed of  murder,  which  involves  a  malicious  intent,  unless  I  have 
such  a  malicious  intent;  though  I  may  be  convicted  of  man- 
slaughter if  I  have  killed  another  by  aiming  at  him  a  dangerous 

333, 1883 ;  Bode  v.  State,  6  Tex.  App.  and  desperately,  the  blame  is  in  a 

424,  1879 ;  Trogdon  v.  State,  138  Ind.  large  measure  imputable  to  the  as- 

4, 1892;  Thomas  v.  State,  (Ala.)  16  So.  sailant.    The  assailant  acts  with  de- 

Eep.  4, 1894 ;  Stricklin  v.  State,  (Miss.)  liberation  and  with  the  weapons  he 

13  So.  Bep.  898, 1893 ;  Smith  v.  State,  has  chosen  for  the  purpose ;  the  as- 

(Ark.)  26  S.  W.  Rep.  712,  1894.    It  sailed  acta  without  deliberation  and 

should  be  remembered  that  if  the  as-  with  any  weapons  he  can  pick  up. 

sailed  acts,  in  the  confusion  of  a  sud-  See  further  comments  in  note  to  supra, 

den   and   unexpected  attack,  wildly  {  102. 
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weapon  without  due  consideration.  Nor  does  it  make  any  diflFer- 
ence  that  my  conclusion  as  to  the  imminency  of  the  danger  is  not 
that  which  a  cool  observer  of  ordinary  capacity  would  have  reached. 
In  the  first  place,  we  must  remember  that  whoever  puts  me  in  a 
position  of  danger  which  so  disturbs  or  flutters  me  that  I  act  pre* 
cipitately  and  convulsively,  is  liable  for  the  consequences  of  such 
precipitate  and  convulsive  action.  In  the  second  place,  even  sup- 
posing my  intellect  is  so  disordered  as  to  be  incapable  of  right 
reasoning,  it  is  by  this  disordered  and  illogical  intellect,  and  not  by 
the  intellects  of  saner  and  more  logical  observers,  that  I  am  to  be 
judged.^  To  this  effect  may  be  cited  the  observations  of  one  of  the 
most  vigorous  of  contemporaneous  English  commentators.  *'  Par- 
tial insanity,"  says  Sir  J.  F.  Stephen, "  may  be  evidence  to  disprove 
the  presence  of  the  kind  of  malice  required  by  the  law  to  constitute 
the  particular  crime  of  which  the  prisoner  is  accused.  A  man  is 
tried  for  wounding  with  intent  to  murder.  It  is  proved  that  he  in- 
flicted the  wound  under  a  delusion  that  he  was  breaking  a  jar.  The 
intent  to  murder  is  disproved,  and  the  prisoner  must  be  acquitted  ; 
but  if  he  would  have  no  right  to  break  the  supposed  jar,  he  might 
be  convicted  of  an  unlawful  and  malicious  wounding."'  So  Bemer, 
an  authoritative  Grerman  jurist,'  tells  us  that  "whether  the  de- 
fendant actually  transcended  the  limits  of  self-defence  can  never  be 
determined  without  reference  to  his  individual  character.  An  ab- 
stract and  universal  standard  is  here  impracticable.  The  defendant 
should  be  held  guiltless  (of  malicious  homicide)  if  he  only  defended 
himself  to  the  extent  to  which,  according  to  his  honest  convictions 
as  affected  by  his  particular  individuality,  defence  under  the  circum- 
stances appeared  to  be  necessary."^ 

^  See  suprOy  H  37,  488  et  stq.    That  tent  is  necessary ;  a  person  who  takes 

the  defendant  may  testify  to  Ms  belief,  another's  goods  honestly,  though  erro- 

see  State  t;.  Harrington,  12  Nev.  126,  neously,  believing  them  to  be  his  own, 

1877 ;  Whart.  Cr.  Ev.  J  481.  is  not  guilty  of  larceny.    See  R.  v. 

•  Criminal  Law  of  England,  London,  Reed,  1  C.  &  M.  306, 1842;  Merry  v. 
1863,  p.  92.  The  better  conclusion  Green,  7  M.  &  W.  623, 1841;  Com.  v, 
would  be,  that  as  he  (the  defendant)  Weld,  Thacher's  C.  C.  167,  1827. 
used  a  dangerous  weapon  negligently,  In/raf  i  886. 

he  would  be  liable  as  for  negligent      A  specific  punishment  is  assigned 

wounding.    Infra,  i  492.  to  assaulting  an  officer :  A.,  an  officer, 

'  Lehrbuch  d.  Straf.  1871,  p.  147.       is  assaulted  by  B.,  who  is  honestly 

*  As  illustrations  of  this  important  and  innocently  ignorant  that  A.  is  an 
principle  the  following  cases  may  be  officer ;  B.  is  not  liable  for  assaulting 
here  cited :  To  larceny  a  felonious  in-  an  officer,  though  chargeable  with  as- 
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§  492.  A  man  who  deals  with  deadly  weapons  is  bound  to  act 
considerately ;  and  if  he  kill  another  person  by  his  negligent  use 

saulting  a  private  person.  Com.  v.  they  might  seize.  Were  such  men  to 
Logue,  38  Pa.  265,  1861 ;  Yates  v,  be  held  guilty,  under  the  old  common 
People,  32  N.  Y.  609, 1865.  See  U.  S.  law  rule,  of  murder,  if  it  appeared 
V.  Ortega,  4  Wash.  C.  C.  531,  1825 ;  that  by  them,  or  by  those  with  whom 
U.  S.  V.  Liddle,  2  Ibid.  206, 1808.  See  they  acted,  others  were  killed?  Neither 
mpray  J|  87, 419 ;  infra,  {  649 ;  and  see,  Judge  King,  who  tried  the  cases  on 
also,  Spicer  v.  People,  11  III.  App.  294,  their  first  presentation,  nor  Judge 
1882.  Eogers,  of  the  Supreme  Court,  to 
A  cruiser,  under  the  innocent  and  which  body  one  of  the  cases  was  sub- 
honest  belief  that  a  merchant  vessel  is  sequently  removed,  so  thought.  These 
a  pirate,  captures  the  merchant  vessel;  clear-headed  judges  held  that  the  de- 
this  is  not  piracy  in  the  cruiser.  The  fendant  could  not  be  convicted  of 
Mariana  Flora,  11  Wheat.  1,  1826.  murder  in  the  first  degree,  unless  a 
Supra,  i  87.  See  Clow  v,  Wright,  specific  intent  to  kill  could  be  proved ; 
Brayt.  118,  1816.  and  that  this  intent  could  not  be  sup- 
So  is  it  in  cases  of  drunkenness,  posed  to  have  been  harbored  by  men 
Drunkenness  is  itself  negligence,  and  who  were  so  overcome  by  excitement 
if  a  drunken  man  without  prior  malice  as  to  be  incapable  of  knowing  what 
kills  another,  it  is  manslaughter.  But  they  were  about.  Hence  the  convic- 
unless  there  be  such  prior  malice,  such  tions  were  for  murder  in  the  second 
killing  is  not  murder,  because  the  degree  or  manslaughter, 
drunken  man,  supposing  his  mind  to  The  mere  fact  that  the  defendant 
be  stupefied  by  drink,  is  incapable  of  did  not  at  the  time  of  the  killing  be* 
a  specific  intent  to  take  life.  Keenan  lieve  such  killing  was  necessary  does 
V.  Com.,  44  Pa.  55, 1862 ;  State  v.  Oar-  not  divest  him  of  the  right  to  set  up 
vey,  11  Minn.  154, 1866 ;  Jones  v.  State,  self-defence  if  the  killing  was  not  in- 
29  Ga.  593, 1860 ;  Shannahan  v.  Com.,  tended  by  him,  but  was  incidental  to 
8  Bush,  468,  1871;  and  other  cases  his  excusable  defence  of  himself  when 
cited  supra,  i  51 .  assaulted.  McDermott  v.  State,  89  Ind. 

In  the  same  line  may  be  noticed  189, 1883. 
cases  in  which,  under  the  influence  Whether  threats  uttered  before  a 
of  public  excitement,  the  mind  be-  fatal  collision,  not  communicated  to 
comes  so  disturbed  as  to  be  incapable  the  defendant,  are  admissible,  is  dis- 
of  a  specific  intent  During  the  Phila-  cussed  in  another  volume.  Whart. 
deiphia  riots  of  1844  several  cases  of  Crim.  Ev.  J  757.  It  is  clear,  however, 
this  character  were  brought  before  the  that  the  very  courts  which  hold  the 
courts.  In  such  a  whirlwind  of  terror  defendants,  on  the  question  of  intent, 
and  fanaticism  as  then  swept  over  the  to  the  strictest  accountability,  have 
Irish  residents  of  Philadelphia,  divid-  been  the  most  reluctant  to  admit  evi- 
ing  them  into  two  hostile  camps,  it  dence  of  the  deceased  having  threat- 
was  not  strange  that  men  of  weak  ened  the  defendant,  unless  it  could  be 
minds  should  lose  their  balance,  and,  proved  that  those  threats  were  known 
while  the  conflict  raged,  with  their  to  the  defendant.  But  why  should 
powers  of  discrimination  paralyzed  or  proof  of  threats  when  known  to  the 
frenzied,  should  use  wildly  and  mis-  defendant  be  received?  Simply  be- 
chievously  any  dangerous  instruments  cause,  when  known  to  the  defendant, 
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S**   h  d  ^^  ^^^^  weapons,  such  killing,  as  is  elsewhere  fully  shown, 

fendant  is  manslaughter.^ 

IB  in  dan-  That  this  view  underlies  the  English  common  law  on 
6e^i^^'^*'  this  point  a  scrutiny  of  the  preceding  cases  will  demon- 
guilty  of  strate.  In  Levett's  case,  for  instance,  which  is  the  crucial 
Biaoghter  case  in  this  branch  of  the  law,  we  find  a  man,  who,  sud- 
lief  is'im-  ^enly  aroused  from  sleep,  under  information  wholly  false, 
putabie  to  tilled  another  whom  he  supposes  to  be  a  burglar,  acquitted 
gence.  on  the  ground  that  under  the  circumstances  he  acted  under 


they  go  to  explain  his  motive  when  1891 ;  State  v.  Graham,  61  Iowa,  608, 
the  question  of  self-defence  comes  up.  1888.  This  view  is  approached  in 
They  are  therefore  admitted;  and  Kinney  v.  State,  108  HI.  619,  1884, 
when  admitted  are  deemed  of  peculiar  where  it  is  held  that  the  defendant's 
weight,  because  they  tend  to  show  that  belief  in  danger  must  be  "well 
danger  was  imminent  to  the  defendants  grounded ;''  which  is  tantamount  to 
apprehension.  saying  that  if  the  defendant's  reason- 

Another  illustration  may  be  drawn  ing  be  defective,  he  cannot  set  up  his 
from  the  rulings  with  regard  to  the  belief  as  a  full  defence.  If  this  de- 
character  of  the  deceased.  As  is  else-  fectiveness  be  imputable  to  negligence, 
where  seen,  the  better  opinion  is  that  the  distinction  is  the  same  as  in  the 
it  is  competent  for  the  defendant  in  text. 

cases  of  self-defence  to  show  that  the  In  People  v,  Dann,  S.  C.  Mich, 
deceased  was  a  person  of  great  physical  18  Rep.  629,  1884,  Sherwood,  C.  J., 
strength  and  of  brutal  and  lawless  giving  the  opinion  of  the  court,  said : 
character.  No  doubt  this  is  admissible  ''  In  such  cases  (of  self-defence)  courts 
on  general  grounds,  for  the  purpose  of  cannot  and  will  not  undertake  to  pass 
showing  the  deceased's  attitude.  But  upon  the  surroundings  with  very  great 
it  is  eminently  proper,  for  the  purpose  nicety  in  determining  just  when,  and 
of  proving  that  the  defendant,  accord-  at  what  particular  stage  of  the  affray, 
ing  to  his  lights,  had  reason  to  believe  the  defendant  may  be  justified  in  using 
that  the  attack  on  him  endangered  a  deadly  weapon  in  defending  his  per- 
his  life.  See  Whart.  Crim.  Ev.  {  767.  son.  Every  case  must  be  governed  by 
For  a  discussion  of  this  topic  in  its  its  own  particular  circumstances,  and 
general  relations,  see  supra,  {  102 ;  they  vaty  to  such  an  extent,  and  de- 
People  r;.  Harris,  (Mich.)  64  N.W.  Rep.  pend  so  much  upon  appearances  and 
649, 1893;  Childers  t;.  State,  80  Tex.  incidents  occurring  at  the  moment  of 
App.  160, 1891 ;  Wiley  t;.  State,  (Ala.)  greatest  danger,  that  he  who  encoun- 
13  So.  Rep.  424, 1893 ;  Perry  v.  State,  ters  it  must,  to  a  very  great  extent,  be 
94  Ala.  26, 1892;  Gamer  v.  State,  28  left  to  determine  for  himself  the  means 
Fla.  113, 1891 ;  Bracken  v.  State,  29  necessary  to  be  used  for  his  own  pro- 
Tex.  App.  362, 1891.  tection,  and,  in  reviewing  the  discre- 

^  See  supra,  J  843 ;  Murphy  v.  Com.,  tion  used  hy  him,  no  great  amount  of 
(Ky  )  22  S.  W.  Rep.  649, 1893;  State  speculation  and  refinement  as  to  prob- 
V,  Grote,  (Ark.)  19  S.  W.  Rep.  98,  abilities  can  safely  be  indulged  in  by 
1892;  State  t^.  Morrison,  104  Mo.  638,  the  court." 
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an  innocent  error  of  &ct.  But  Foster^  tells  us  that  '^  possibly  it '' 
(the  case  in  question)  "  might  have  better  been  ruled  manslaughter 
at  common  law,  due  drcumapection  not  having  been  ueedJ^  Judge 
Bronson, in  commenting  on  this  passage,^  says,  "  He"  (Foster)  "calls 
it  nothing  more  than  a  case  of  manslaughter,  when,  if  a  man  may 
not  act  upon  appearances,  it  was  a  plain  case  of  murder."  In  other 
words,  when  a  man  kills  another  in  an  honest  error  of  &ct,  murder 
is  out  of  the  question.  The  only  issue  is,  was  this  error  n^ligent 
or  non-negligent?  If  negligent,  the  killing  is  manslaughter.  If 
non-negligent,  excusable  homicide. 

The  same  distinction  is  taken  by  Judge  Bronson  in  the  opinion 
last  cited ;  and  on  this  distinction  rests  the  whole  of  Judge  Bron- 
son's  argument — an  argument  which,  as  we  have  seen,  has  been 
subsequently  adopted  by  several  American  courts.  With  peculiar 
clearness  is  this  brought  out  by  Judge  Campbell,  of  Michigan,  in 
his  opinion  in  Pond's  case  ^  "  The  law,"  so  he  correctly  states, 
"while  it  will  not  generally  excuse  mistakes  of  law  (because 
every  man  is  bound  to  know  that),  does  not  hold  men  respon- 
sible for  a  knowledge  of  facts,  ujdess  their  ignorance  arises  from 
favli  or  negligence/'^ 

§  493.  "  The  belief  that  a  person  designs  to  kill  me,"  says  RufSn, 
C.  J.,*  "  will  not  prevent  my  killing  him  from  being  mur- 
der, unless  he  is  making  some  attempt  to  execute  his  de-  attack,  to 
sign,  or  at  least  is  in  apparent  situation  so  to  do,  and  cuse,  most 
thereby  induces  me  to  think  that  he  intends  to  do  it  im-  ^^^^j^*'*^ 
mediately."*    "  The  situation  spoken  of,  however,"  as  is  and  muat 
well  observed  by  Chilton,  C.  J.,  when  citing  the  above 

*  Crown  Cases,  p.  299.  See  this  64  Barb.  342, 1866 ;  Patterson  v,  I*eo- 
case  discussed  mpra,  i  88.  To  same  pie,  46  Ibid.  626, 1866 ;  Com.  v.  Drum, 
effect,  see  Guice  v.  State,  60  Miss.  714,  68  Pa.  9,  1868  ;  Stoneman  v.  Com.,  26 
1888.  Gratt  887,  1874;  Pond  v.  People,  8 

*  Shorter^s  Case,  2  Comst.  198, 1849.  Mich.  160,  1860 ;  State  v.  Morgan,  8 
'  See  supra,  i  489;  and  see  Darling  Ired.  186, 1842;  Stiles  v.  State,  67  Ga. 

V.  Williams,  36  Ohio  St.  68, 1878.  183,  1876 ;  Lewis  v.  State,  61  Ala.  1, 

*  See,  also,  other  cases  cited  supra,  1874 ;  Rogers  t;.  State,  62  Ibid.  170, 
2i  343  ei  seq.  1878 ;  De  Annan  v.  State,  71  Ibid. 

*  State  V.  Scott,  4  Ired.  409,  1844.  361, 1882 ;  Sylvester  v.  State,  72  Ibid. 
See  Bowlin  v.  Com.,  (Ky.)  22  S.  W.  201.  1882;  Evans  v.  State,  44  Miss. 
Bep.  643, 1893.  762,  1870 ;  Colton  v.  State,  31  Ibid. 

*  U.  S.  V.  Outerbridge,  6  Saw.  C.  C.  604, 1866 ;  Scott  v.  State,  66  Ibid.  287, 
620,  1868 ;  People  v.  Shorter,  2  Comst.  1879 ;  State  v.  Hays,  23  Mo.  287, 
193, 1849 ;  People  v.  McLeod,  1  Hill,  1866 ;  Creek  v.  State,  24  Ind.  161, 
(N.  Y.)  377,  1841;  People  v.  Lamb,  1866;  Farris  v.  Com.,  14  Bush,  362, 
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palliation  of  hot  blood  to  the  same  extent  as  has  such  person 
aided.^ 

Whether  the  same  right  extends  to  the  relationship  of  brother  to 
brother  may  be  questioned.  That  it  does  has  been  asserted  by  a 
learned  judge  of  West  Virginia.  "What  one  may  lawfully  do  in 
defence  of  himself  when  threatened  with  death  or  great  bodily 
harm,"  so  it  was  said,  "  he  may  do  in  behalf  of  a  brother ;  but  if  the 
brother  was  in  fault  in  provoking  the  assault,  that  brother  must  re- 
treat as  far  as  he  safely  can,  before  his  brother  would  be  justified  in 
taking  the  life  of  his  assailant  in  his  defence  of  the  brother.  But 
if  the  brother  was  so  drunk  as  not  to  be  mentally  able  to  know  his 
duty  to  retreat,  or  was  physically  unable  to  retreat,  a  brother  is  not 
bound  to  stand  by  and  see  him  killed  or  suffer  great  bodily  harm, 
because  he  does  not  under  such  circumstances  retreat.''^ 

Where  from  any  cause  the  brother  interfering  was  charged  with 
the  duty  of  protecting  the  brother  assailed,  then  the  interference  of 
the  former  may  be  sustained.  But  unless  there  were  such  duty, 
the  reasoning  which  sustains  a  brother^s  interference  would  sustain 
the  interference  of  a  cousin  or  a  friend.  A  line  must  be  somewhere 
drawn,  unless  society  is  to  be  resolved  into  an  association  for  mutual 
assistance  in  fights ;  and  the  only  line  that  is  intelligible,  and  is 
consistent  with  the  general  analogies  of  the  law,  is  that  which 
makes  the  test  that  of  duty  to  assist.'  No  undue  burden  is  cast  by 
the  adoption  of  this  distinction  upon  those  who  expose  themselves 
in  the  effort  to  prevent  a  felony  from  being  committed.  Persons  so 
intervening,  as  will  be  seen  in  the  next  section,  are  protected  as  far 
as  is  required  by  reason  and  justice.  But  this  right  is  distinguish- 
able from  the  right  of  self-defence.  The  right  of  self-defence  justi- 
fies the  anticipating  a  probable  attack  by  counter-preparations ;  the 
right  of  prevention  of  felonies  does  not  justify  such  counter-prepa- 


^  See  9upra,  H  467,  484,  493;  infra,  122,  1877  ;  People  v.  Lilly,  38  Mich. 

{{  601,  502,  506.    Cooper's  Case,  Cro.  270,  1878.    See  Branch  v.  State,  15 

Car.  544;  Semayne's  Case,  6  Co.  92;  Tex.  App.  96, 1883. 

U.  S.  V.  Wiltberger,  3  Wash.  C.  C.  '  Johnson,  J.,  State  v.  Greer,  22  W. 

515, 1819 ;  Com.  v.  Riley,  Thach.  C.  C.  Va.  800,  819, 1883 ;  see  Dyson  v.  State, 

471,  1837;  Curtis  v,  Hubbard,  1  Hill,  lU  supra.    See  Whatley  v.  State,  91 

(N.  Y.)  336,  1841 ;  8.  c.  4  Ibid.  437,  Ala.  108,  1891 ;  see,  also.  Smith  v. 

1842;  De  Forest  v.  State,  21  Ind.  23,  Com.,  (Ky.)  26  S.  W.  Rep.  583,  1894; 

1863;  State  v.  Johnson,  75  N.  C.  174,  Snell  v.  State,  29  Tex.  App.  236,  1890; 

1876 ;  Cheek  v.  State,  36  Ind.  492,  People  v.  Curtis,  62  Mich.  616, 1884. 

1871 ;  Waybright  v.  State,  56  Ibid.  »  See  infra,  {  1563. 
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rations.     To  confound  the  two,  would  be  to  authorize  every  man  to 
go  armed  to  prevent  wrongs  being  done  by  anybody  else.^ 


2.  Prevention  of  Felony, 

§  495.  A  bond  fide  belief  by  the  defendant  that  a  violent  felony 
is  in  the  process  of  commission,  which  can  only  be  ar- 
rested  by  the  death  of  the  supposed  felon,  makes  the  and  non- 
killing  excusable  homicide,   though   if   such   belief  be  SeSePthat 
negligently  adopted  by  the  defendant,  then  the  killing  *gj^*^y  ^^ 
is  manslaughter.^    Levett's  case,  which  has  been  already  in  progreBs 

will  0XCUS9 

discussed,  rests  on  this  principle.'  Levett,  under  the  homicide 
erroneous  but  honest  belief  that  A.  was  attempting  a  Jfg^^ 
burglary,  killed  A.  It  was  adjudged  excusable  homicide 
in  Levett,  though  if  it  had  appeared  that  Levett  had  been  negligent 
in  arriving  at  this  conclusion  it  might  have  been  manslaughter.^ 
No  doubt  we  frequently  meet  with  expressions  to  the  effect  that  to 
excuse  homicide  in  such  cases  it  must  be  shown  that  a  felony  was 
in  fact  about  to  be  committed.^  But  such  expressions  are  not  to  be 
strained  to  mean  more  than  that  a  felony  is  apparenily  about  to  be 
committed.  In  what  case  can  more  be  shown  ?  Even  supposing 
we  see  a  known  pickpocket  seizing  a  purse,  is  it  not  possible  that  in 
such  case,  even  at  the  last  moment,  the  thief  may  hesitate  ?  Can 
we,  as  to  a  future  event,  reach  to  anything  more  than  a  high  proba- 
bility ?  If  so,  we  may  correctly  accept,  in  this  as  well  as  in  the 
analogous  case  of  self-defence,  the  position  that  if  A.,  honestly  and 
without  n^ligence  on  his  part,  believe  that  B.  is  in  the  process  of 

^  1  East  P.  C.  c.  6,  8.  58,  p.  290 ;   (Tex.)    20  S.    W.    Rep.    787,  1892 ; 
Johnson's  Case,  5  East,  660.  Nantz  v.  Com.,  (Ky.)  20  S.  W.  Rep. 

•  As  to  burden  of  proof,  see  Whart.   1096, 1893. 
Crim.  Ev.  J  335.    This  has  been  some-       '  See  supra,  J{  38,  406,  427,  467. 
times  explained  by  the  fact  that  all       ^  Supra,  {  492. 
felonies  are  capital  at  common  law.       ^  East   P.  C.    p.    300;   Adams   v. 
But  the  rule  still  exists,  though  capi-  Moore,  2  Selw.  N.  P.  934 ;  Burns  v. 
tal  punishment  is  now  abolished  in  all  Erben,  40  N.  Y.  463, 1869 ;  Hawley 
cases  except  those  of  murder  and  trea-  v.  Butler,  64  Barb.  490, 1868 ;  Brooks 
son.    The  true  reason  is,  that  to  pre-  v.  Com.,  61  Pa.  362, 1869 ;  Mitchell  v, 
vent  an  atrocious  wrong  from  being  State,  22  Ga.  211, 1857 ;  State  v.  Mor- 
committed,  bystanders  are  entitled  to  gan,  3  Ired.  186, 1842 ;  State  v.  Roane, 
use  all  necessary  force.    See  Crawford  2  Dev.  68,  1828 ;  Staten  v.  State,  30 
V.  State,  90  Ga.  701,  1892 ;  Bostic  v.  Miss.  619, 1866. 
State,  94  Ala.  45, 1892 ;  Saens  v.  State, 
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oommitting  a  violent  felony  which  can  only  be  arrested  by  B.'s 
death,  A.  is  excused  in  killing  B.^ 

§  496.  We  must  repeat,  however,  that  this  principle  cannot  be 

extended  so  as  to  justify  anticipating  the  attack  in  cases 

not  U8U-       where  there  is  an  opportunity  to  secure  the  prevention  of 

exereSed     *^^  offenoe  in  due  course  of  law.*     It  is  on  this  ground 

when  that  we  must  refuse  assent  to  a  Geor^  case,  in  which 

there  is  an  ,  , 

opportu-  it  was  ruled  excusable  in  A.  to  shoot  in  the  morning  B., 
enre  the^  ^^^  ^^  ^^  previous  night  had  attempted  to  have  carnal 
offender*!    intercourse  with  A.^s  wife.*    No  doubt  had  B.'s  conduct 

arrest. 

in  the  morning  amounted  to  a  renewal  of  the  attempt, 
showing  that  force  was  intended,  then  A.  would  have  been  excused. 
But  as  the  evidence  showed  that  B.^s  offence  in  the  morning  con- 
sisted simply  in  taking  his  seat  at  the  same  breakfast  table,  at  a 
public  house,  with  the  wife,  there  was  no  such  evidence  of  the  im- 
minency  of  the  danger  as  justified  A.  in  having  recourse  to  arms.^ 
It  is  otherwise,  however,  when  A.  discovers  B.  entering  the  bed- 
chamber of  A.^s  wife  with  the  apparent  intention  of  ravishing  the 
latter.*  And  it  is  also  otherwise  when  the  appeal  to  the  law  would  be 
ineffective.^  Of  course,  hot  blood  could  continue  to  exist,  even  after 
a  day^s  delay,  but  this,  which  would  sustain  a  conviction  of  man- 
slaughter, is  very  different  from  a  defence  of  excusable  homicide, 
ending  in  an  acquittal.     And  the  question  of  duration  of  hot  blood 

^  See  Buloffv.  People,  45  N.  Y.  218,  (furem),  maluit  occidere,  magis   est, 

1871;  People  v.  Payne,  8  Cal.  841,  ut   iniuria    fecisse  videatur,  ergo  et 

1857 ;  Payne  v.  Com.,  1  Mete.  (Ky.)  Cornelia  tenebitor.  C.  18.  de  homi- 

870,  1858;   McPherson   v.  State,  22  cid.    (5.   12.)  ...  .  qnainyis    vim  yi 

Gkt.  478, 1857.    In  Storey  v.  State,  71  repellere  omnes  leges  et  omnia  iuria 

Ala.  339, 1882,  the  court  adopted  the  permittant :  quia  tamen  id  debet  fieri 

following  from    Whart.  on   Horn.  |  cum  moderamine  inculpatae  tutelae, 

539:    "The  rule  (above  stated)  does  non  ad  sumendam  vindictam,  sed  ad 

not  authorize  the  killing  of  persons  iniuriam  propulsandum,  non  videtur 

attempting  secret  felonies  not  accom-  idem  sacerdos  a  poena  homicidii  peni- 

panied  by  force ;"   and   see  8upra,  |  tus  excusari  .... 

435.  *  State  v.  Samuel,  3   Jones  Law, 

»  Supra,  ii  97  a,  487.    Texas   has  (N.  C.)  74,  1866 ;  State  v,  Neville,  6 

special  statutory   provisions.    Whit-  Ibid.  432, 1859.    See  Parker  v.  State, 

ten  V.  State,  29  Tex.  App.  604, 1891.  31  Tex.  132, 1868. 

See  State  v,  Levigne,  17  Nev.   435,  *  Staten  v.  State,  30  Miss.  619, 1856 ; 

1883.  and  see  State  v.  Craton,  6  Ired.  164, 

»  Biggs  V.  State,  29  Ga.  723, 1860.  1845.    It\fra,   |  499.     See  Futch   v. 

The  Boman  law  is  clear  on  this  point:  State,  90  Qk,  472, 1892. 

L.  5.  pr.  D.  ad  L.  Aquil.  (9.  2.)  .  .  ,  .  •  Supra,  H  97  a,  487  a. 
sin  autem,  quum  posset  apprehendere 
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is  to  be  determined  by  the  temperament  of  the  party  aggrieved. 
The  sense  of  oatrage  may  unseat  reason  for  weeks ;  and^  as  long  as 
such  a  condition  lasts,  the  cool  deliberation  necessary  to  constitute 
murder  in  the  first  degree  cannot  be  assumed.^ 

§  497.  If  the  felonious  attempt  be  abandoned  and  the  offender 
escape,  the  killing  of  the  offender  without  warrant,  on  a 
pursuit  organized  after  such  escape,  is  murder.  In  such  does  not 
case  the  supposed  offender  is  guilty  only  of  an  attempt  ®^^j 
at  felony — an  attempt  qualified  and  reduced  by  the  fact  and  killing 
of  abandonment  more  or  less  voluntary.*  The  right  of  ger  is  oven 
pursuit,  heretofore  touched  upon,  does  not,  therefore,  ap- 
ply to  such  case ;  and  even  if  it  did,  it  will  not  avail  to  defend  a 
pursuer  who  has  the  opportunity  of  recourse  to  the  law.'  "  A  well- 
grounded  belief,''  says  Henderson  J.,  in  a  North  Carolina  case,* 
"  that  a  known  felony  was  about  to  be  committed,  will  extenuate  a 
homicide  committed  in  prevention  of  the  supposed  crime — and  this 
upon  a  principle  of  necessity  f  but  when  that  necessity  ceases  and 
the  supposed  felon  flies,  and  thereby  abandons  his  supposed  design, 
a  killing  in  pursuit,  however  well  grounded  the  belief  may  be  that 
he  had  intended  to  commit  a  felony,  will  not  extenuate  the  offence 
of  the  prisoner."  So  in  a  subsequent  case,®  it  was  justly  said  by 
the  same  learned  judge,  that  '^  the  law  authorizes  the  killing  of  one 
who  is  in  the  act  of  committing  a  forcible  felony,  and  even  one  who 
appears  to  be  in  the  act  of  doing  so,  for  the  purpose  of  prevention^ 
not  by  way  of  punishment."  This  is  of  course  consistent  with  the 
position  that  a  person  detected  in  an  attempt  to  commit  a  felony 
may  be  arrested  at  once,  for  the  purpose  of  being  carried  before  a 
magistrate;  and  if  arrested  in  the  night-time  may  be  lawfully 
detained  without  a  warrant  until  access  to  a  magistrate  may  be 
had.^ 

But  after  a  larceny  is  completed,  it  is  manslaughter  for  a  third 
person,  acting  without  warrant,  to  kill  the  felon  in  order  to  prevent 
his  escape.^ 

§  498.  Nor  is  killing  excusable  if  the  crime  resisted  could  be  ap- 

'  Supra,  I  480.  Pipes,  158  Pa.  26,  1893.    See  mpra^ 

*  Bee  supra,  J  484.  {  102. 

»  See  supra,  JJ  410,  432,  434.  •  State  v.  Roane,  2  Dev.  58, 1828. 

*  State  V.  Rutherford,  1  Hawks,  467,       '  R.  v.  Hunt,  1  Mood.  C.  C.  98, 
1821.  1825.    See  «wi>ra,  J§  461,  487. 

*  See  to  this  point  Ruloff  v.  People,       *  Supra,  J  410 ;   Lacy  v.  State,  7 
46  N.  Y.  213,   1871.    See   Com.  v,  Tex.  App.  403,  1879. 
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parentlj  prevented  by  less  violent  action.^  Thus,  if  a  party  at- 
tempting  a  felony  be  not  armed  (either  actually  or  appar- 
necessary  ently)  with  a  deadly  weapon,  or  does  not  possess  (either 
^°*'  actually  or  apparently)  sucfc  superior  strength  and  deter- 
mination as  to  enable  him  to  effect  his  purpose  unless  he  be  killed^ 
then  killing  him  by  a  deadly  weapon  is  not  excusable.* 

§  499.  It  has  already  been  seen  that  a  person  when  assailed  is 
excused  if,  under  the  honest  and  non-n^lisent  belief  that 
and  fla-  an  assailant  is  about  to  kill  him  or  inflict  on  him  some 
SnoMmay  grievous  bodily  hurt,  he  kill  such  assailant  as  the  only 
*>«*^  way  of  preventing  the  immediate  commission  of  the 
offence.  It  has  been  seen,  also,  that  this  same  excuse 
applies  to  the  prevention  of  any  other  forcible  and  atrocious  attack 
on  the  rights  of  the  assailed.'  It  certainly  applies  to  attempts  to 
commit  a  violent  felony  on  a  third  person  ;^  and  although  generally 
the  right  is  limited  to  the  prevention  of  such  felonies,  yet  as  riots 
are  often  productive  of  the  most  serious  crimes,  and  as  it  is  the  duty 
of  a  private  citizen  to  interfere  for  the  suppression  of  riots,  so  if  a 
riot  can  only  be  apparently  suppressed  by  the  taking  of  life,  taking 
of  life,  even  by  a  private  citizen,  will  under  such  circumstances  be 
excusable.^  It  would  seem,  however,  that  the  right  does  not  author- 
ize the  killing  of  persons  attempting  secret  felonies,  not  accom- 
panied with  force.* 

^  That  this  does  not  justify  vindic-  H  460,  494.  In  respect  to  rape,  the 
tive  excessive  counter-blows,  see  R.  v.  Roman  law  is  clear  to  this  point. 
Blow,  14  Cox  C.  C.  1, 1877.  Supra,  "  D.  Hadrianus  rescripsit,  eum,  qui 
I  484  stnipram  sibi  vel  suis  per  vim  infer- 

*  R.  V,  Scully,  1  C.  &  P.  319, 1824 ;  entem  occidit,  dimittendum."  L.  I. 
R.  V,  Longden,  R.  &  R.  228,  1818 ;  |  4,  ad  leg.  Com.  de  sic.  D.  48.  4. 
McDaniel  v.  State,  8  Sm.  &  M.  401,  But  there  must  be  an  actual  assault. 
1847 ;  Stater;.  Roane,  2  Dev.  68, 1828 ;  The  belief  that  the  deceased  was  at- 
State  V.  Rutherford,  1  Hawks,  457,  tempting  to  seduce  by  administering 
1821.  See  R.  v.  Bull,  9  C.  &  P.  22,  drugs  is  no  justification.  People  v. 
1839 ;  and  see  mpra,  H  102,  493.  Cook,  89  Mich.  236,  1878. 

'  See  mpra,  {  495 ;  Minton  v.  Com.,  ^  Res.  v.  Montgomery,  1  Yeates, 
79  Ky.  461,  1881 ;  King  v.  State,  13  419,  1796.  Supra,  H  407,  428 ;  infra, 
Tex.  App.  277,  1882.  i  1665 ;  Whart.  Cr.  PI.  &  Pr.  {  16 ; 

^  Supra,  J  495;  Dill  v.  State,  26  PhilUps  v.  Trull,  llJohns.  486,  1814; 
Ala.  15, 1863.  Thus  the  entrance  by  Pond  t;.  People,  8  Mich.  150, 1860. 
A.  into  the  bed-room  of  B.'s  wife  with  •  State  v.  Vance,  17  Iowa,  144 ; 
the  apparent  intention  of  ravishing  Priester  v.  Augley,  6  Rich.  Law  44, 
the  latter,  is  an  attempt  at  felony  ex-  1861 ;  and  see  Pond  v.  People,  8  Mich, 
cusing  B.  in  killing  A.  Staten  v,  150,  1860. 
State,  30  Miss.  619,  1856.    See  supra, 
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§  500.  We  have  already  seen^  how  far  trespass  is  a  palliation. 
We  may  here  repeat  that  it  is  murder  for  A.  to  deliber- 
ately kill  B.  for  merely  trespassing  on  A.'s  property,  A.  no^ScuL 
at  the  time  knowing  that  only  a  mere  trespass  was  in-  f**'"  ^iii»»« 
tended.'    The  same  rule  applies,  mutatis  nmtandis^  to  the 
vindication  of  the  right  to  personal  property.'  If  the  killing  of  the 
trespasser  in  either  case  take  place  in  the  passion  and  heat  of  blood, 
the  killing  is  manslaughter,  but  unless  it  be  in  resisting  robbery,  it 
is  not  justifiable.^    The  reason  is,  that  in  the  given  cases  of  tres- 
passes, the  killing  was  unnecessary,  the  party  killing  knowing  that 
only  a  trespass,  or  at  the  most  a  trivial  larceny,  was  intended.* 

§  501.  On  the  other  hand,  when  the  defendant  was  not  himself 
the  aggressor,  but  was  defending  his  own  property  from 
an  assailant,  he  has  a  rieht  to  use  as  much  force  as  is  ^"^^^^  .  ^ 
necessary  to  prevent  its  forcible  illegal  removal,  or  his  to  death 
exclusion  from  its  use.*     It  is  true  that  when  the  wrong  movai  of 

*  Supra,  i  462.    That  killing  a  per-      *  Com.  r.  Drew,  4  Mass.  891, 1808 ; 
son  dressed  up  as  a  ghost  is  murder  State  v,  Zellers,  2  Halst.  220,  1824 ; 
when  the  intrusion  was  a  mere  tres-  Dayison  v.  People,  90  111.  221, 1878. 
pass,  see  B.  v.  Smith,  1  Russ.  on  Or.      '  See  Com.  v.  Kennard,  8  Pick.  133, 
646.  1829 ;  Com.  v.  Power,  7  Mete.  (Mass.) 


«  Com.  V,  Drew,  4  Mass.  391, 1808 
People  V.  Cole,  4  Parker  C.  R.  35, 1857 
Davison  v.  People,  90  111.  221,  1878 
People  V.  Horton,  4  Mich.  67,  1856 
State  V.  Vance,  17  Iowa,  138,  1864 
State  V.  Kennedy,  20  Ibid.  569, 1866 
State  V,  Shippey,  10  Minn.  223, 1865 
State  V.  Lambeth,  23  Miss.  322, 1852 
State  V.  Morgan,  3  Ired.  186,  1842 


596,  1844;  Johnson  v.  Patterson,  14 
Conn.  1, 1840 ;  People  v,  Hubbard,  24 
Wend.  369, 1840 ;  Curtis  v,  Hubbard, 
1  Hill,  336,  1841 ;  8.  c.  4  Ibid.  487, 
1842 ;  State  v.  Hill,  69  Mo.  451 ,  1879 ; 
People  V.  Payne,  8  Cal.  341, 1857.  It 
is  true  that  we  have  cases  intimating 
that  only  a  dwelling-house  can  be 
defended   by  taking   the   assailant's 


State  V.  McDonald,  4  Jones,  (N.  C.)  life.    State  v.  Zellers,  2  Halst  220, 


Kunkle  v.  State,  32  Ind.  220, 
Carroll  v.  State,  23  Ala.  28, 
Roberts  v.  State,  14  Mo.  138, 
Kendall  v.  State,  8  Tex.  App. 


19,  1856 ;  State  v.  Brandon,  8  Jones,  1824 

(N.  C.)  463, 1862 ;  Oliver  v.  State,  17  1869 

Ala.  588,  1850 ;  Carroll  v.  State,  23  1877 

Ibid.   28,   1877;  Noles   v.  State,  26  1851 

Ibid.  31,  1855;  Harrison  v.  State,  24  569,  1880.    But  this  is  true  only  so 

Ibid.  67,  1853 ;  Keener  v.  State,  18  far  as  concerns  the  old  common  law 

Ga.  194,  1855 ;   Monroe   v.  State,  5  right  of  making  houses  "  castles ''  or 

Ibid.  85,  1848 ;  People  t;.  Stone,  82  fortifications.    A  dwelllng-honse  has 

Cal.  36,  1889.  prerogatives  of  this  class  belonging 

•  R.  V,  Archer,  1  F.  &  F.  351, 1858.  to  no  other  property.  But  this  must 
See  Callicoatte  v.  State,  (Tex.)  22  S.  not  be  so  construed  as  to  abridge  the 
W.  Rep.  1041, 1893 ;  State  v.  Levigne,  right  to  defend  all  other  valuable 
17  Nev.  435, 1883.  rights  to  the  utmost.  See  supra,  {  100 ; 

*  Supra,  i  462 ;  and  see  Claxton  v,  Morgan  v.  Durfee,  69  Mo.  469, 1879. 
State,  2  Humph.  181,  1840.  A   bank    messenger,  for  instance, 
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property,  ig  slight,  or  cjan  be  otherwise  prevented  or  redressed,  a  cool 

apoD  his  and  deliberate  killing  of  a  trespasser  is  murder.^    But  the 

but  not  question  is  mainly,  is  an  essential  right  of  the  party  forci- 

honor  ^^  "^^•^  assailed  ?     If  so,  he  is  entitled,  in  absence  of  adequate 
legal  remedy,  to  use  such  force  as  is  necessary  to  repel  the 

attack.^  But  he  is  not  entitled  to  use  such  force  for  the  defence  of 
honor.* 

3.  Prolection  of  Dtoelling-house, 

§  502.  When  a  person  is  attacked  in  his  own  house  he  need  re- 
treat no  further.   Here  he  stands  at  bay,  and  may  turn  on 
t^ked'in     *°d  kill  his  assailant  if  this  be  apparently  necessary  to 

house'n*  d  ^^^^  ^^^  ^^'°  ^^^'^ '  ^^^  ^®  ^^  bound  to  cscapc  from  his 
not  house,  in  order  to  avoid  his  assailant.     In  this  sense,  and 

in  this  sense  alone,  are  we  to  understand  the  maxim  that 
''  Every  man's  house  is  his  castle.'^  An  assailed  person,  so  we  may 
paraphrase  the  maxim,  is  not  bound  to  retreat  out  of  his  house,  to 
avoid  violence,  even  though  a  retreat  may  be  safely  made.*  But  he 
is  not  entitled,  either  in  the  one  case  or  the  other,  to  kill  his  assail- 
ant unless  he  honestly  and  non-negligently  believes  that  he  is  in 

having  a  package  of  bonds  in  his  cus-  Greenl.  Ev.  {  117 ;  State  v,  Patterson, 

tody,  has  a  right  to  take  life  to  repel  46  Vt.  308,  1878 ;  Com.  v.  Drew,  4 

a  robber,  no  matter  where  the  attack  Mass.  891,   1808 ;  State  v.  Zellers,  2 

on  him  is  made.    See  supra,  2|  484  Halst.  220,  1824 ;  State  v.  Horskin,  1 

et  seq.  Houst.  C.  C.  116, 1862 ;  State  v,  Dugan, 

In  People  v.  Dann,  Sup.  Ct.  Mich.  Ibid.  663,  1879;  Pond  v.  People,  8 

18  Bep.  629, 1884,  the  attempt  was  to  Mich.  160,  1860 ;  State  v.  Taylor,  82 

seize  wheat  in  the  defendant's  cus-  N.  C.  664,  1880;  State  v,  Martin,  30 

tody.    The  defendant,  said  the  court,  Wis.  216,  1872 ;  Carroll  t>.  State,  28 

"  had  a  right  to  defend  this  property,  Ala.  28, 1877 ;  Haynes  v.  State,  17  Oa. 

.  .  .  and  use  so  much  force  as  was  466, 1866 ;  Harris  v.  State,  96  Ala.  24, 

•    necessary  for  the  purpose."    Porez  v,  1892 ;  Wilson  v.  State,  30  Fla.  234, 

State,  29  Tex.  App.  618, 1891.  1892.  An  "open  place  before  a  stable" 

^  U.  S.  V,  Williams,  2  Cranch  C.  C.  is  not  a  place  entitled  to  the  privi- 

438, 1823;  Com.  v.  Drew,  4  Mass.  391,  leges  given  to  a  man's  Jiouse.    Perry 

1808 ;  State  t;.  McDonald,  4  Jones,  (N.  v.  State,  94  Ala.  26,  1892.    But  in  re- 

C.)  19, 1866 ;  State  v,  Morju^an,  3  Ired.  gard  to  "place  of  business,"  see  Askew 

186, 1842;  Priester  v,  Augley,  6  Rich.  v.  State,  94  Ala.  4,  1892.    Right  does 

Law,  44,  1861 ;  State  v,  Vance,  17  not  extend  "  outside  the  curtilage." 

Iowa,  138, 1864.  Lea  t;.  State,  92  Ala.  16, 1891 ;  Martin 

«  See  Pond  v.  People,  8  Mich.  160,  v.  State,  90  Ala.  602,  1891 ;  HaU  v. 

1860;  Roach  v.  People,  77  111.  25,  Com.,  (Ky.)  22  S.  W.  Rep.  333,  1893 ;- 

1876.    Supra,  H  98-100,  484.  Baker  v.  Com.,  (Ky.)  19  S.  W.  Rep. 

»  Supra,  I  101.  976,  1892. 

*  Supra,  I  98 ;  1  Hale  P.  C.  486 ;  3 
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danger  of  his  life  from  the  assault.^     If  he  acts  under  heat  of  pas- 
sion, there  being  no  sufficient  cause,  the  offence  is  manslaughter.^ 

§  503.  An  attack  on  a  house  or  its  inmates  may  be  resisted  by 
taking  life.  This  may  be  when  burglars  threaten  an  en-  ^^^^j^  ^^ 
trance,*  or  when  there  is  apparent  ground  to  believe  that  houae  may 
a  felonious  assault  is  to  be  made  on  any  of  the  inmates  of  bj  taking 
the  house,  or  when  an  attempt  is  made  violently  to  enter  ^*^"^" 
the  house  in  defiance  of  the  owner's  rights.  (1)  There  can  be  no 
question  that  a  person  who,  according  to  his  lights,  b<md  fide  be- 
lieves that  a  burglar  is  breaking  into  the  house,  can  take  the  life  of 
such  burglar,  if  this  be  apparently  the  only  way  of  preventing  the 
offence ;  and  the  bond  fide  belief  is  a  defence,  if  not  negligently 
adopted,  even  though  an  innocent  person  be  killed.  (2)  The  same 
rule  applies  to  a  proposed  felonious  attack  on  any  of  the  inmates  of 
the  house.^  And  where  only  so  much  force  is  used  as  is  requisite 
to  repel  the  attack  on  the  residence  of  the  assailed,  he  is  not  respon- 
sible if,  from  any  undesigned  circumstances,  the  attack  prove  fatal.* 
(3)  Aside  from  these  two  grounds,  which  may  be  also  regarded  as 
included  in  the  right  of  prevention  of  felonies,  the  occupant  of  a 
house  has  a  right  to  resist,  even  to  the  death,  the  entrance  of  per- 
sons attempting  to  force  themselves  into  it  against  his  will,  when 
no  action  less  than  killing  is  sufficient  to  defend  the  house  from 
entrance ;  and  even  the  killing  of  an  officer  of  the  law,  known  to 
be  such,  endeavoring  thus  to  intrude,  is  not  murder,  but  man- 
slaughter.^ A  man's  house,  however  humble,  is  his  castle ;  and  his 
castle  he  is  entitled  to  protect  against  invasion.  The  rule  is  to  be 
traced  to  old  times  when  the  peace  of  the  body  politic,  as  well  as  of 
individuals,  depended  upon  the  maintenance  of  the  inviolability  of 
houses  as  castles.  And  the  rule  continues  to  exist  when  there  is  an 
equal  reason  for  the  maintenance  of  the  inviolability  of  houses  as 
homes.^ 

^  State  V.  Middleham,  62  Iowa,  150,  *  People  v,  Lilly,  38  Mich.    270, 

1883;  Com.  v,  McLaughlin,  163  Pa.  1878;  Brownell  v.  People,  Ibid.  732, 

661,  1894 ;  State  v,  Scheele,  57  Conn.  1878.    See  »upra,  H  489  et  seq, 

307, 1889;  State  v,  Mclntoah,  (S.  C.)  *  Morganv.Durfee,69Mo.469,1879. 

18  S.  E.  Rep.  1033,  1894 ;   King  v.  •  1  Hale  P.  C.  468. 

State,  65  Ark.  604,  1892;  Brown  v.  '  See  H  602,  604,  and  cases  there 

State,  66  Ark.  693, 1892.  cited ;  R.  v.  Sullivan,  C.  &  M.  209, 

»  State  v.  Murphy,  61  Me.  56, 1870;  1841;  Corey  v.  People,  45  Barb.  262, 

State  V.  Scheele,  67  Conn.  307, 1889;  1866;  State  v.  Zellers,  2  Halst.  220, 

Main  v.  Com.,  (Ky.)  17  S.  W.  Rep.  1824;  State  v.  Taylor,  82  N.  C.  654, 

206,1891.  1880;  Haynes  v.  State,  17  Ga.  465, 

"  See  supra,  J  495.  1856.     As  to  oflScers,  see  supra,  J  439. 
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§  504.  But  this  right  is  only  one  of  prevention.  It  cannot  be  ex- 
tended so  as  to  excuse  the  killing  of  persons  not  actually 
doM^not  breaking  into  or  violently  threatening  a  house.^  Nor  is 
«?cuBe  killing  justifiable  for  the  prevention  of  a  trespass  or  non- 
mere  tree-  felonious  entrance  where  there  is  no  attempt  to  force  a  way 
^^***""'  in  against  the  owner^s  prohibition.*  In  such  cases  the  of- 
fence is  manslaughter.^ 


^  Patten  t;.  People,  18  Mich.  314,  as  in  the  other.    See  Whart.  on  Horn. 

1869 ;  see  K  v,  Meade,  1  Lew.  184,  {  545 ;  and  see  supra,  i  98. 

1823;  Floyd  v.  State,  29  Tex.  App.  Still  more   indulgently,  so  £ftr  as 

349, 1891.  concerns  the  right  of  a  person  appa- 

*  Ibid. ;  B.  v.  Bull,  9  C.  &  P.  22,  rently  defending  his  own  house,  was 

1839;  Patten  v.  People,  18  Mich.  314,  the  law  interpreted  by  the  Supreme 

1869;  People  v.  Walsh,  43  Cal.  447,  Court  of  New  York  in  1838.     The 

1872;    Carroll  v.  State,  23  Ala.  28,  evidence  was  that  the  deceased  and 

1877.    See  comments  in  Whart.  on  two  companions  sought  to  gain  ad- 

Hom.  {{  543-4.  mittance  into  a  house  of  ill-fame  by 

In  Patten  v.  People,  18  Mich.  314,  violence,  and  against  the  will  of  the 
1869,  a  riotous  approach  was  made  keeper  thereof,  who  ran  out  and  struck 
toward  the  defendant's  house,  where  the  deceased  with  a  door  bar,  from 
his  mother  was  living  in  bad  health,  which  death  ensued ;  and  this  being 
It  was  ruled  that  ifj  from  the  defend-  proved,  it  was  held  by  Nelson,  C.  J., 
ant's  knowledge  of  his  mother's  pe-  and  Cowen,  J.  (Bronson,  J.,  dissent- 
culiar  physical  condition,  he  had  ing),  that  testimony  that  threats  had 
reason  to  believe  that  her  life  was  been  made  a  week  before  by  a  party 
endangered  by  the  riotous  proceed-  of  rioters,  who  had  broken  into  the 
ings,  and  if  the  rioters  were  informed  house  and  abused  the  inmates,  that 
of  her  condition,  or  if  all  reasonable  they  would  return  some  other  night 
or  practicable  efforts  had  been  made  and  break  in  again,  might  be  received 
to  notify  them  of  the  fact,  it  was  suf-  and  submitted  to  the  consideration  of 
ficient  to  excuse  his  conduct  toward  the  jury  under  the  instruction  of  the 
them  to  the  same  extent  as  though  court;  although  it  was  intimated  that 
the  danger  to  her  life  had  resulted  for  the  rejection  of  such  evidence, 
from  an  actual  attack  upon  her  per-  where  it  was  not  shown  that  the  de- 
son,  or  as  though  he  was  in  the  like  ceased  was  one  of  the  party  who  made 
danger  from  an  attack  upon  himself;  the  threats,  a  new  trial  would  not  be 
and  he  was  justified  in  using  the  same  granted.  People  v.  Rector,  19  Wend, 
means  of  protection  in  the  one  case  569,  1834.    Meade's  Case  was  cited 

"  State  V.  List,  1  Houst.  C.  C.  133,  Mansfield  said  that  "  the  privilege  of 

1863.  a  ma/nsUm  house    ...    is  annexed 

That  resistance  to  an  officer  forcing  to  the  house  and  door /or  the  protection 

an   entrance  to  serve  civil  process  \a  of  a  man  and  his  family"    See  Brown 

not  indictable,  see  State  v.  Hooker,  17  v.  State,  31  Fla.  207,  1893 ;  State  v. 

Vt.  658, 1845.    Supra,  H  416  ei  seq.  Smith,  (Minn.)  57  N.  W.  Rep.  325, 

In  Lee  v,  G^ansel,  Cowp.  1,  Lord  1894. 
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§  505.  When  there  is  resistance  to  a  felonious  attempt  (e,  g.,  bur- 
glary or  arson^  or  felonious  assault  on  the  person),  the 
question  of  the  ownership  of  the  buUding  does  not  arise.  ^J^^^ 
If  such  a  felony  be  apparently  attempted,  and  if  it  can-  ^^^^ 
not  be  apparently  prevented  except  by  taking  the  life  of 
the  assailant,  then  any  person  interested  is  justified  in  taking  such 
life.^    Hence,  not  only  the  owner  of  the  house,  but  his  friends, 
neighbors,  and  a  fortiori  his  servants  and  guests,  may  arm  them- 
selves for  this  purpose.* 

We  must  remember  that  there  are  three  distinct  relations  in  which 
the  question  now  immediately  before  us  comes  up.  The  first  is  that 
of  defence  of  property,  which  has  been  already  noticed.  The  second 
is  that  of  self-defence ;  and  it  would  seem  to  be  clear  that  not  only 
is  an  attacked  person  excused  from  further  retreat  when  he  is  in  his 
own  house,'  but  that  he  has  the  same  excuse  when  he  is  pursued  into 
any  building  out  of  which  he  cannot  escape  without  exposing  him- 
self to  serious  bodily  harm  when  escaping.  The  difference  between 
the  two  cases  is  this :  that  when  in  his  own  house  he  is  not  bound 
to  escape,  even  though  he  could  do  so  conveniently  ;  but  that  if  in 
the  house  of  another  it  is  his  duty,  if  he  can  conveniently  and  safely 

by  Cowen,  J.,  who  said:  "There"  (in  1873;  1  Green  C.  R.  490.    See  mpra, 

Meade's  Case)  "  the  death  was  occa-  i  98. 

sioned  by  firing  a  loaded  pistol.    The       But    in    California,  in    People   v. 

case  at  bar  presents  the  same  circum-   Walsh,  43  Cal.  447, 1872,  it  was  rightly 

stance  of  alarm  one  step  more  remote,  held  that  the  mere  act  of  attempting 

the  assailant  not  being  identified  with  from  outside  to  open  a  window  would 

the  previous    rioters.     That,  per  «e,  not  justify  a  person  inside  in  shooting 

however,  would  not  so  absolutely  re-  without  giving  warning. 

move  apprehension  that  the  killing       See  Steele  v.  State,  33  Fla.  348, 

could  not  be  referred  to  it.    The  jury   1894. 

might  have  laid  no  stress  upon  the       ^  Supra^  i  494. 

circumstance ;  but  I  think  it  should       *  Cooper's  Case,  Cro.  Car.  544 ;  Se- 

have  been  received,  because  we  can-  mayne's  Case,  5  Co.  92 ;  R.  v.  Tooley, 

not  say  they  would  not.    The  light-   11  Mod.  242,  1710 ;  Com.  v.  Drew,  4 

ness  of  a  relevant  circumstance  is  no  Mass.  391,  1808 ;  Curtis  t;.  Hubbard, 

argument  for  withholding  it  from  the  4  Hill,   (N.  Y.)  437,  1842 ;  Temple 

jury."  V.  People,  4  Lans.   119,  1871 ;   Mc- 

In  Vermont,  in  1873,  the  doctrine  Pherson  v.  State,  22  Ga.  478,  1857 
of  Meade's  Case  was  affirmed,  it  being  Pond  v.  People,  8  Mich.  150,  1860 
expressly  declared  that  the  use  of  De  Forrest  v.  State,  21  Ind.  23,  1863 
deadly  weapons  is  permissible  to  avert  People  v.  Walsh,  43  Cal.  447,  1872 
an  impending  apparent  felonious  as-  Maury  v.  State,  68  Miss.  605, 1891. 
sault  on  the  defendant  or  his  house-  '  See  supray  i  502. 
hold.    State  v.  Patterson,  45  Vt.  308, 
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escape,  to  do  so,  and  he  is  not  excused,  if  he  can  make  such  escape, 
in  taking  his  assailant's  life.  But  wherever  his  property  is  situate, 
he  is  entitled  to  use  violent  means  to  repel  from  it  a  violent  attack.^ 
The  third  relation  is  that  of  the  defence  of  the  dwelling-house,  or 
mansion,  as  such,  and  to  which,  as  we  have  seen,  peculiar  sanctity  is 
assigned  by  the  law.* 

§  606.  But  when  an  intruder  is  in  the  house,  the  owner  cannot 

kill  him  simply  for  refusing  to  leave.    A  man  has  a  right 

not  excuae  to  order  another  to  leave  his  house,  but  has  no  nsbt  even 

tnidef  ^^    when  such  order  is  given  to  put  him  out  by  force  till  gen- 

when  in      ^^j,  means  fail :  and  if  the  owner  attempt  to  use  violence 

house.  ^  .... 

in  the  outset  and  is  slain,  it  will  not  be  murder  in  the 
slayer  if  there  be  no  previous  malice.'  So  it  will  be  at  least  man- 
slaughter, if  the  owner  of  the  house  kill  a  visitor  who  has  come  in 
peaceably,  though  forbidden,  and  who  revises  to  leave  when  ordered 
out,  and  whose  expulsion  is  not  necessary  for  the  prevention  of 

^  Com.  V.  Daley,  4  Penn.  L.  J.  150 ;  fully  cited,  it  was  ruled  that  a  build- 

s.  G.  2  Clark,  861, 1844.  ing  thirty-six  feet  distant  from  a  man's 

In  an  English  case,  where  the  pris-  house,  used  for  preserving  the  nets 
oner  was  a  lodger  at  a  house  to  which  employed  in  the  owner's  ordinary  oc- 
there  was  a  backway,  of  which  the  cupation  of  a  fisherman,  and  also  as  a 
prisoner  was  ignorant,  it  being  the  permanent  dormitory  for  his  servants, 
first  night  he  had  lodged  at  the  house,  is  in  law  a  part  of  his  dwelling, 
and  some  persons  split  open  the  door  though  not  included  with  the  house 
of  the  house  in  order  to  get  the  pris-  by  a  fence.  A  fence,  it  was  properly 
oner  out  and  ill-treat  him ;  Bayley,  J.,  said,  is  not  necessary  to  include  build- 
is  reported  to  have  said :  "  If  the  pris-  ings  within  the  curtilage,  if  within  a 
oner  had  known  of  the  backway,  it  space  no  larger  than  that  usually  oc- 
would  have  been  his  duty  to  have  cupied  for  the  purposes  of  the  dwell - 
gone  out  backward,  in  order  to  avoid  ing  and  customary  outbuildings.  Pond 
the  conflict"  R.  v.  Dakin,  1  Lew.  v.  People,  8  Mich.  150,  1860.  See 
166,  1828.    But  the  true  view  is,  that  H  495,  499. 

the  protection  of  the  house  extends       '  Supra,  i  503 ;  it\fra,  {  624.    See  as 

to  each  and  every  individual  dwelling  to  right  of  inn-keepers  and  of  railroad 

in  it ;   and  it  has  been  held  that  a  officers,  infra,  H  622-627.    As  to  the 

lodger  might  justify  killing  a  person  right  of  officers  to    enter  inns,  see 

endeavoring  to  break  into  the  house  supra,  {  439. 

where  he  lodged,  with  intent  to  com-       '  Gregory  v.  Hill,  8  T.  R,  299 ;  R. 

mit  a  felony  in  it.    R.  v.  Cooper,  Cro.  v,  Roxborough,  12  Cox  C.  C.  8 ;  Gres- 

Car.  544.    Seel  East  P.  C.  c.  5,  s.  57,  chia  v.  People,  53    111.    295,    1870; 

p.  289;  Post.  274;  and  Ford's  Case,  McCoy  v.  State,  3  Eng.  (Ark.)  451, 

Kel.  (3d  ed.)  82.  1848 ;  State  v.  Sloan,  47  Mo.  604,^1871. 

As  parts  of  the  dwelling-house  are  See  supra,  H  465-6.     Infra,    H  624 

to  be  considered  such  out-houses  as  et  seq. ;  Brinkley  v.  State,  89  Ala.  34, 

are  kept  for   the  use  of  the  family.  1889 ;  Tiflfany  v.  Com.,  22  W.  N.  C. 

Thus  in  a  Michigan  case,  elsewhere  (Pa.)  261, 1888. 
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felony.^  But  if  an  intruder  refuse  to  leave,  when  a  request  to  leave 
is  either  given  or  is  implied  from  resistance  to  his  entranoe,  he  may 
be  ejected  by  the  employment  of  as  much  force  as  is  requisite  for  the 
purpose,*  though  the  use  of  excessive  force  makes  the  party  using  it 
responsible  in  case  of  death  for  manslaughter.* 

§  507.   The  use  of  spring-guns  has  been  already  incidentally 
noticed.*  We  may  here  repeat  the  general  principle,  that 

man  is  not  justified  in  using  instruments  of  destruction  KiUing  Bj 
(€.  g.,  spring-guns)  for  the  defence  of  his  property  in  any  ^SS?,^" 
.  case  in  which  he  would  not  be  justified  in  taking  life  if  n^Swy 
his  house  was  actually  assailed  by  a  person  with  felonious  Jp  exclude 
intent.   Such  guns  may  be  used  in  a  house  to  protect  valu-  excusable; 
ables  there  stored  f  but  when  they  are  negligently  planted  ^^^ 
in  a  place  where  they  may  be  reasonably  expected  to  injure  ^^^^^ 
ordinary  trespassers  accustomed  and  likely  to  frequent  such  negU- 
place,  the  killing  of  such  a  trespasser  is  manslaughter.^  » man- 

»  fe.  V.  Sullivan,  C.  A  M.  209, 1841 ;  •  Bird  v,  Holbrook,  4  Bing.  628 ; 

State  V,  Smith,  8  Dev.  A  Bat.  117,  U.  S.  v,  Gilliam,  11  Wash.  Law  Eep. 

1888;  McCoy  v,  Btate,  3  Eng.  (Ark.)  119;  Cent.  Law  J.,  182,  1883;  John- 

451,    1848.     See  tupra,  H  465-6 ;   2  son  v,  Patterson,  14  Conn.  1,  1840 ; 

Addis,  on  Torts,  798 ;  Meade's  Case,  State  v.  Moore,  31   Ibid.  479,  1863. 

1  Lew.  187, 1836-;  Howell  v,  Jackson,  See  Whart.  on  Nag.  {  347 ;  Town- 

6  C.  A  P.  723.    As  to  the  right  of  ex-  send  v,  Wathen,  1  East,  277.    And 

pulsion,  see  infra,  {{  624  et  seq»  see   a   striking    article    by    Sydney 

'  Pennsylvania  v.  Bobertson,  Addis.  Smith,   in   the    Edinburgh    Beyiew, 

246, '1794;  State  v,  Dugan,  1  Houst  1821,  reprinted  in  his  essays,  Am.  ed. 

C.  C.  563, 1879 ;  Beins  v.  People,  30  111.  p.  227. 

256, 1863.    See  Greschia  v.  People,  53  In  England  it  was  originally  held 

Ibid.  295, 1870 ;  Lyon  v.  State,  22  Ga.  that  the  plaintiff,  if  he  had  notice  of 

399,  1857 ;   McCoy  v.  State,  3  Eng.  the  spring-guns,  could  not  recover  for 

(Ark.)  451,  1848;  Hinton  v.  State,  24  injury   received    by    him.    Ilott    v. 

Tex.  454, 1859.  Wilkes,  3  B.  A  A.   304 ;   Deane  v. 

»  See  infra,  i  624 ;  wpra,  {§  465-6  ;  Clayton,  7  Taunt.  489, 1817.    Statutes 

infra,  H  621  et  seq,;  Wild's  Case,  2  followed  making  culpable  injury  by 

Lew.  214, 1837 ;  State  v.  Murphy,  61  spring  guns  or  man-traps  a  criminal 

Me.  56,   1870;   State  t^.  Lazarus,   1  offence.    See,  as  to  construction  of 

Mill,  34,  1817.    See  State  v.  Harman,  statutes,  Wootton  v.  Dawkins,  2  C.  B. 

78  N.  C.  515, 1878,  where  it  was  held  (N.  S.)  412, 1857. 

that  a  malicious  and  wanton  homicide  In  Jordin  t;.  Crump,  8  M.  A  W. 

of  a  visitor  who  though  forbidden  had  782, 1841,  the  rule  is  laid  down  that  a 

entered  peaceably  was  murder.  Supra,  person,  passing  with  his  dog  through 

i  459.  a  wood,  in  which  he  knew  dog-spears 

*  See  supra,  i  464.  are  set,  has  no  right  of  action  against 

^  State  V.    Moore,    31   Conn.  479,  the  owner  of  the  wood  for  the  death 

1863 ;  Gray  v.  Combes,  7  J.  J.  Marsh,  or  injury  to  his  dog,  who,  by  reason 

478, 1832.  of    his  own    natural    instinct,    and 
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slaughter;    ^nd  where  the  intent  is  to  kill  any  person  entering,  and 

wheu  ma-  ...  «»  •  i 

liciousij,     no  due  notice  is  given,  the  offence  is  murder.^    The  fact 

°^"   ^^'      that  the  party  setting  the  gun  was  absent  at  the  explosion 

is  no  defence.* 

4.  Execution  of  the  Laws. 

§  508.  The  execution  of  malefactors,  by  the  person  whose  office 

obliges  him,  in  the  performance  of  public  justice,  to  put 

under         those  to  death  who  have  forfeited  their  lives  by  the  laws 

mandate  j  j»  ^     ^ji_    •  >         •  i      /»  •!  r 

of  law  *"Jd  verdict  of  their  country,  is  an  act  of  necessity,  where 
ite'^^  the  law  requires  it.*  But  the  act  must  be  under  the  im- 
mediate precept  of  the  law,  or  else  it  is  not  justifiable ; 
and,  therefore,  wantonly  to  kill  the  greatest  of  malefactors  without 
specific  warrant  would  be  murder.  And  a  subaltern  can  only  justify 
killing  another  on  the  ground  of  orders  from  his  superior  in  cases 
where  the  orders  were  lawful.*  As  we  have  seen,  a  warrant  that  is 
without  authority  is  no  defence ;  though  it  is  otherwise  when  the 
defects  are  merely  formal.* 

5.  Superior  Duty. 

§  509.     It  has  already  been  observed  that  ^there  are  cases  in 
And  BO        which  a  surgeon,  when  called  upon  to  determine  whether 
may  kill-     a  critical  operation  is  to  be  performed,  may  undertake 
superior      such  operation,  though  the  prospects  of  success  are  slight, 
^*^*  if  the  alternative  be  a  certain  miserable  death,  in  the  nat- 

ural progress  of  the  disease.^  The  same  view  may  be  accepted  when 
the  alternative  is  the  sacrifice  in  childbed  of  the  life  of  a  mother  or 
that  of  a  child,  and  the  life  of  the  child  is  taken/  Once  more,  sup- 
posing that  the  safety  of  a  city  require  that  a  house  should  be  de- 
stroyed by  gunpowder,  and  supposing  there  be  no  time  to  rescue  all 
the  inmates  of  the  house,  the  killing  of  one  of  such  inmates,  under 
the  circumstances,  would  be  excusable.® 

against  the  will  of  hie  master,  runs       '  Simpson  v.  State,  59  Ala.  1, 1877. 
off  the  path  against  one  of  the  dog-       '  Supra,  {  218. 
spears,  and  is  killed  or  injured ;  be-       '  Supra,  22  94,  307,  401. 
cause  the  setting  of  dog-spears  was  not       *  U.  S.  v.  Carr,  1  Woods,  480, 1872. 
in  itself  an  illegal  act,  nor  was  it  ren-       *  Supra,  i  401. 
dered  so  by  the  7  &  8  Geo.  IV.  c.  18.       •  Supra,  22  95-6, 139, 144.    See  Ter- 
The  cases  are  reviewed  in  able  opin-  ritory  v.  Yee  Dan,  (N.  M.)  37  Pac. 
ions  by  Sherman,  J.,  in  Johnston  v.  Bep.  1101, 1894. 
Patterson,  14  Conn.  1,  1840 ;  and  by       ^  Ibid. 
Doe,  J.,  in  Aldrich  v.  Wright,  53  If.       «  See  mpra,  22  95-6,  139. 
H.  398, 1873. 
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6.  Necessity. 

§  510.  The  canon  law,  which  lies  at  the  basis  of  our  jurispru- 
dence in  this  respect,  excuses  the  sacrifice  of  the  life  of  ^     .^ 

*       '  ,         Sacnfioe  of 

one  person,  when  actually  necessary  for  the  preservation  another's 
of  the  life  of  another,  and  when  the  two  are  reduced  to  l^bif  °"' 
such  extremities  that  one  or  the  other  must  die,^  ....  ^*^®^  ?®*'" 

ewary  to 

quoniam  necessitas  legem  non  habet.'  Si  quis  propter  Bare  one's 
necessitatem  famis,  aut  nuditatis  furatus  fuerit  ciberia, 
vestem,  vel  pecus ;  poeniteat  hebdomadas  tres,  et,  si  reddiderit,  non 
cogatur  ieiunare.'  Quod  non  est  licitum  in  lege,  necessitas  facit 
licitum.  So  an  eminent  French  jurist  :^  £n  un  mot,  Facte  ne  peut- 
Stre  excusable  que  lorsque  Pagent  cMe  k  I'instinct  de  sa  propre  con- 
servation, lorsquMl  se  trouve  en  presence  d'un  p6ril  imminent, 
lorsqu'il  s'agit  de  la  vie.  In  the  same  view  leading  German  jurists 
unite.* 

But  it  should  be  remembered  that  necessity  of  this  class  must  be 
strictly  limited.  Hence  it  has  been  held  by  the  canon  jurists  that 
the  right  can  only  be  exercised  in  extremity,  and  in  subordination 
to  those  general  rules  of  duty  to  which  even  such  a  necessity  as  that 
before  us  must  be  subordinate.  Hence  when  the  question  is  between 
an  unborn  infant's  life  and  a  mother's,  the  mother  is  to  be  pre- 
ferred ;  and  between  a  sailor  and  a  passenger,  supposing  there  are 
more  than  enough  sailors  for  the  purpose  of  navigation,  the  passen- 
ger, as  will  presently  be  seen,  ought  to  be  preferred.  But  no  assent 
by  the  party  sacrificed  can  be  6y  itself  a  defence.^ 

How  far  culpability  precludes  this  defence  has  been  already  dis- 
cussed.^ 

§  511.  Upon  the  great  authority  of  Lord  Bacon  it  has  been  held 
that  where  two  shipwrecked  persons  get  on   the  same 
plank,  and  one  of  them  finding  it  not  able  to  save  them  eryationin 
both,  thrusts  the  other  from  it,  whereby  he  is  drowned,      'P^'^'^  • 
it  is  excusable  homicide.^    Lord  Hale,  however,  doubts  this,  on  the 

^  Can.  11.    Dist.  i.  de  conBecrat.  '  But  see  Holmes's  Case,  tn/ra,  { 

■  Cap.  8.  X.  de  furt.  (6. 18.)  611. 

•  Cap.  4.  X.  de  reg.  iur.  (5,  41.)  ^  Supra,  i  96. 

*  Eossi,  Trait6  ii.  p.  212.  *  4  Bl.  Com.   186 ;   Ruth.    Inst.  c. 
^  Bemer,   De   impunitate   propter  16,  pp.  187-90 ;  Pufendorff's  Law  of 

Biimman    necessitatem,    etc.    (1861);  Nature,  204;   Herbert's  Legal  Max- 
Gtoib,  Lehrbuch,  ii.  225 ;  and  an  inter-  ims,  7. 
esting  compendium  in  Holtzendorf, 
ii.  180. 
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ground  that  a  man  cannot  ever  excuse  the  killing  of  another  who  is 
innocent,  under  a  threat,  however  urgent,  of  losing  his  own  life  if 
he  do  not  comply ;  and  that  if  one  man  should  assault  another  so 
fiercely  as  to  endanger  his  life,  in  order  to  compel  him  to  kill  a  third 
person,  this  would  give  no  legal  excuse  for  his  compliance.*  On 
this  Mr.  East  remarks,  that  if  the  commission  of  treason  may  be 
extenuated  by  the  fear  of  present  death,  and  while  the  party  is 
under  actual  compulsion,' there  seems  to  be  no  reason  why  homicide 
may  not  also  be  mitigated  upon  the  like  consideration  of  human 
infirmity ;  though,  in  case  the  party  might  have  recourse  to  other 
apparent  means  for  his  protection  in  his  apparent  necessity,  his 
fears  furnish  no  excuse  for  killing.^ 

^  1  Hale,  c.  28,  s.  26 ;  Arp  v.  State,  received  rendered  her  loes  ineyitable, 
97  Ala.  5,  1893 ;  Hicks  v.  U.  8.,  150  and  that  the  crew  could  only  be  saved, 
U.  S.  442,  1893.  if  saved  at  all,  by  taking  refuge  in  the 
'  1  East  P.  C.  c.  2,  B.  15,  p.  70.  boats  at  once.  The  boats  were  imme- 
'  Ibid.  c.  5,  s.  61,  p.  294.  diately  launched ;  in  the  long-boat 
In  this  country  this  topic  has  under-  were  crowded  thirty-two  passengers, 
gone  the  test  of  a  judicial  investiga-  besides  a  portion  of  the  crew,  in  all 
tion,  in  a  court  and  under  circum-  forty-two  persons;  in  the  jolly-boat 
stances  peculiarly  favorable  to  its  were  placed  nine  persons.  The  two 
careful  consideration.  In  March,  1842,  boats  pushed  away  from  the  ship,  and 
Alexander  William  Holmes  was  in-  the  ropes  by  which  they  were  attached 
dieted,  in  the  United  States  Circuit  to  her  were  cut  just  before  the  ship 
Court  for  the  Eastern  District  of  went  down.  They  remained  together 
Pennsylvania,  before  Baldwin,  J.,  for  until  the  next  morning,  when  they 
manslaughter.  From  the  evidence  it  separated.  During  the  first  day  the 
appeared  that  the  ship  William  Brown  weather  was  moderate  and  the  sea 
left  Liverpool  on  the  13th  day  of  calm.  From  the  moment  the  long- 
March,  1841,  having  on  board  sixty-  boat  reached  the  water  it  was  neces- 
five  passengers  and  a  crew  composed  sary  to  bail ;  she  was  leaky,  and  the 
of  seventeen  seamen,  the  whole  num-  plug  was  insecure  and  insufficient  for 
ber  amounting  to  eighty-two,  most  of  the  purpose.  She  was  so  loaded  that 
the  passengers  being  Irish  and  Scotch  the  gunwale  was  but  a  few  inches  from 
emigrants.  The  voyage  was  very  favor-  the  water.  Toward  evening  the  sea 
able  until  the  evening  of  the  19th  of  became  rough,  and  at  times  washed 
April,  at  which  time,  while  all  were  in  over  the  sides  of  the  boat  On  the 
tiieir  beds  exceptthe  watch,  consisting  second  night,  not  much  more  than 
of  seven  persons,  among  whom  was  twenty-four  hours  after  the  abandon- 
Alexander  William  Holmes,  the  pris-  ment  of  the  ship,  the  sea  becoming 
oner,  a  Swede  by  birth,  the  vessel  more  and  more  tempestuous,  and  the 
struck  an  iceberg,  and  immediately  danger  of  destruction  imminent,  the 
commenced  leaking.  The  sails  were  defendant,  together  with  the  remain- 
shortened,  and  resort  was  had  to  the  ing  sailors,  proceeded  to  throw  over- 
pumps.  Upon  examination  it  was  board  those  passengers  whose  removal 
found  that  the  injury  the  vessel  had  seemed    necessary  for   the    common 
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XIV.   INDICTMENT. 

Under  this  head  it  is  practicable  to  notice  only  such  points  of 
pleading  as  are  peculiar  to  homicide.  Other  points  of  pleading  are 
elsewhere  discussed.^ 

safety.  Belief  shortly  afterward  came,  Grim.  Law,  3d  ed.,  art  33,)  thus  com- 
bat great  conflict  of  evidence  existed  ments :  "  I  doubt  whether  an  English 
as  to  whether  the  boat  could  have  court  would  take  this  yiew.  It  would 
held  out  in  its  originally  crowded  state  be  odd  to  say  that  the  two  men  on  the 
even  daring  that  short  period.  The  raft  were  bound  to  toss  up  as  to  which 
question,  therefore,  whether,  with  no  should  go."  To  this  it  may  be  added, 
prospect  of  aid,  acting  under  the  cir-  that  an  agreement  by  all  parties  on 
cumstances  which  surrounded  the  de-  board  to  abide  by  the  lot  would  be  no 
fendant  at  the  time  the  act  was  com-  defence  to  an  indictment  for  homicide, 
mitted,  such  necessity  existed  as  would  since  A.'s  consent  that  B.  should  kill 
justify  the  homicide,  was  one  of  great  him,  even  on  a  contingency,  is  no  de- 
donbt.  But  a  new  test  was  proposed  fence  to  such  killing.  {Supra,  i  144.) 
by  Judge  Baldwin.  Holding  that  in  Nor  can  it  be  understood  why  the  in- 
snch  an  emergency  there  was  no  mari-  dictment  was  for  manslaughter.  If 
time  skill  required  which  would  make  the  defence  of  necessity  was  made 
the  presence  of  a  sailor  of  more  value  out,  the  case  was  one  for  an  acquittal, 
than  that  of  a  passenger,  he  main-  If  it  was  not  made  out,  the  case  was 
tained,  with  great  power  of  argument,  common  law  murder,  as  there  was  a 
that  in  such  case,  it  being  thestipu-  deliberate  taking  of  life.  See  criticism 
lated  duty  of  the  sailor  to  preserve  in  London  Quarterly  Law  Rev.,  Jan. 
the  passenger's  life  at  all  hazards,  if  a  1885,  p.  57.  In  his  opinion  in  the 
necessity  arose  in  which  the  life  of  Mignonette  Case,  Lord  Coleridge  con- 
one  or  the  other  must  go,  the  life  of  curs  in  this  conclusion,  and  says  that 
the  passenger  must  be  preferred.  If,  referring  the  matter  to  lot "  can  hardly 
on  the  other  hand,  the  crew  was  be  an  authority  satisfactory  to  a  court 
necessary,  in  its  full  force,  for  the  of  this  country." 
management  of  the  vessel,  the  first  re-  In  B.  v.  Dudley  and  Stephens 
duction  to  be  made  ought  to  take  (Mignonette  Case,  London,  1884), 
place  from  the  ranks  of  the  passen-  where  the  defendants  were  indicted 
gers.  But  under  any  circumstances  for  killing  and  eating  a  boy  named 
he  insisted  that  the  proper  method  of  Parker,  who,  with  them,  was  in  a 
determining  who  was  to  be  the  first  state  of  starvation  in  a  boat  at  sea, 
victim  out  of  the  particular  class  was  Baron  Huddleston  charged  the  grand 
by  lot.  The  defendant,  under  the  jury  as  follows :  "It  is  impossible  to 
charge  of  the  court,  was  convicted,  say  that  the  act  of  Dudley  and 
but  was  sentenced  to  an  imprison-  Stephens  was  an  act  of  self-defence, 
ment  of  light  duration.  U.  S.  v,  Parker,  at  the  bottom  of  the  boat,  was 
Holmes,  1  Wall.  Jr.  1,  1842.  not  endangering  their  lives  by  any  act 

On  this  case  Sir  J.  F.  Stephen  (Dig.   of  his ;  the  boat  «ould  hold  them  all, 

*  See  Whart.  Cr.  PI.  &  Pr.  ii90et  $eq.  For  precedents,  see  Whart.  Prec. 
104  et  seq.,  tit.  "  Homioidb." 
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§  512.  The  venue  must  aver  jurisdiction  in  conformity  with  the 
statute  law  of  the  particular  jurisdiction.^    The  conflict  as  to  juris- 

and  the  motive  for  killing  him  was  However,  it  is  idle  to  lose  one's  self  in 

not  for  the  purpose  of  lightening  the  speculations  of  this  description.  I  am 

boat,  but  for  the  purpose  of  eating  bound  to  tell  you  that  if  you  are  satis- 

him,  which  they  could  do  when  dead,  fied  that  the  boy's  death  was  caused 

but  not  while  living.    What  really  or  accelerated  by  the  act  of  Dudley,  or 

imperilled   their   lives  was  not  the  Dudley  and  Stephens,  this  is  a  case  of 

presence  of  Parker,  but  the  absence  deliberate  homicide,  neither  justifiable 

of  food  and  drink.    It  could  not  be  nor  excusable,  and  the  crime  is  mur- 

doubted  for  a  moment  that  if  Parker  der,  and  you,  therefore,  ought  to  find 

was  possessed  of  a  weapon  of  defence  a  true  bill  for  murder  against  one  or 

— say  a  revolver — he  would  have  been  both  of  the  prisoners." 

perfectly  justified  in  taking  the  life  of  There  was  no  drawing  of  lots  in  this 

the  captain,  who  was  on  the  point  of  case ;  this  having  been  proposed  but 

killing  him,  which  shows  clearly  that  rejected.    This,  however,  was  held  by 

the  act  of  the  captain  was  unjustifi-  the  court  to  make  no  difierence  in  the 

able.  It  may  be  said  that  the  selection  case. 

of  the  boy—as  indeed  Dudley  seems  The  jury  found  a  special  verdict  of 
to  have  said — was  better,  because  his  murder,  subject  to  the  opinion  of  the 
stake  in  society,  having  no  children  court  in  banc,  by  which  the  verdict 
at  all,  was  less  than  theirs ;  but  if  was  sustained ;  Lord  Coleridge,  giving 
such  reasoning  is  to  be  allowed  for  a  the  opinion  of  all  the  judges,  saying : 
moment,  Cicero's  test  is  that  under  '*It  is  admitted  that  the  deliberate 
such  circumstances  of  emergency  the  killing  of  this  unoffending  and  unre- 
man  who  is  to  be  sacrificed  is  to  be  sisting  boy  was  clearly  murder,  unless 
the  man  who  would  be  the  least  likely  the  killing  can  be  justified  by  some 
to  do  benefit  to  the  republic,  in  which  well-recognized  excuse  admitted  by 
case  Parker,  as  a  young  man,  might  the  law.  It  is  further  admitted  that 
be  likely  to  live  longer,  and  be  of  there  was  in  this  case  no  such  excuse, 
more  service  to  the  republic  than  the  unless  the  killing  was  justified  by 
others.  Such  reasoning  must  be  al-  what  has  been  called  necessity;  but 
ways  more  ingenious  than  true.  Nor  the  temptation  to  the  act  which  ex- 
can  it  be  urged  for  a  moment  that  the  isted  here  was  not  what  the  law  has 
state  of  Parker's  health,  which  is  al-  ever  called  necessity."  31  Alb.  Law 
leged  to  have  been  failing  in  conse-  Journ.  38. 

quence  of  his  drinking  the  salt  water.  The  prisoners  were  sentenced  to  be 
would  justify  it.  No  person  is  per-  hung,  but  the  punishment  was  com- 
mitted, according  to  the  law  of  this  muted  by  the  crown  to  imprisonment 
country,  to  accelerate  the  death  of  for  six  months.  London  Law  Times, 
another.    Besides,  if  once  this  doc-  Nov.  15, 1884. 

trine  of  necessity  is  to  be  admitted,  *  Hawk.  b.  2,  c.  25;  1  Ch.  C.  L.  178; 

why  was  Parker  selected  rather  than  3  Ibid.  732 ;  1  Stark.  C.  P.  5, 6 ;  Com. 

any  of  the  other  three  ?    One  would  v.  Linton,  2  Va.  Cas.  205, 1820 ;  State 

have  imagined  that  his  state  of  health  v.  Orrell,  1  Dev.  139,  1826;  State  v. 

and  the  misery  in  which  he  was  at  the  Haney,  67  N.  C.  467,  1872 ;  State  v. 

time  would  have  obtained  for  him  Toomer,  1  Chev.  (S.  C.)  106,  1840; 

more   consideration  at  their  hands.  Stoughton  v.  State,  13  Sm.  &  M.  255, 
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diction  in  cases  where  the  mortal  blow  was  struck  in  Venue 
one  State  and  the  death  occurred  in  another  has  been  juriidic- 
already  discussed.^  ^°^' 

§  512  a.  The  deceased  must  be  specified  by  name  when  known^ 
though  it  is  not  necessary  to  aver  him  to  be  a  '^  human  Deceased 
being.'^^    In  what  way  names  are  to  be  pleaded  is  else-  [j^S^j^^. 
where  examined.'  »ted- 

§  513.  If  a  constable^  watchman,  or  other  minister  of  justice  be 
killed  in  the  execution  of  his  office,  the  special  matter  j^y^nnent 
need  not  be  stated,  but  the  offender  may  be  indicted  °/r®^f^®^" 
generally  for  murder/    But  where  the  case  rests  upon  tweende- 
a  n^lect  to  provide  sufficient  food  for  the  deceased,  it  defend^t 
must  show  that  it  was  the  duty  of  the  prisoner  to  pro-  y**®^  ^^^^ 

-^  ^  ^         isnecee- 

Vlde  it.*  Bary  to 

§  514.  Where  A.  shoots  into  a  crowd,  intending   to 

hurt  or  kill  any  one  whom  he  may  hit,  and  B.  is  killed,  ^^^^^nt 

then  A.  may  be  indicted  for  the  murder  of  B.,  and  the  ^  M^i  *^« 

indictment  may  aver  such  intent.^    And  where  A.,  ma-  mdiyidaai 

liciously  intending  to  kill  B.,  shoota  at  and  kills  C,  mis-  ^ 

1850;  Biggs  v.  State,  26  Miss.  51, 1853;  82  S.  C.  892, 1890.  As  to  amendment 
Riley  v.  State,  9  Humph.  646,  1849;  by  inserting  Christian  name,  see 
Nash  V.  State,  2  Greene,  (Iowa)  286,  Miller  v.  State,  68  Miss.  221,  1890. 
1849;  People  v,  Aro,  6  Cal.  207, 1856.  As  to  "defendant"  for  "defendants," 
As  to  record  on  change  of  venue,  see  see  Evans  t;.  State,  58  Ark.  47, 1893 ; 
Watson  V.  Com.,  87  Va.  608,  1891 ;  State  v,  Richmond,  42  La.  An.  299, 
see,  also,  Muscoe  v.  Com.,  87  Va.  460,  1890 ;  Milontree  v.  State,  30  Tex. 
1891 ;  Woolfolk  v.  State,  85  Ga.  69,  App.  151, 1891 ;  State  v.  Freidrich,  3 
1890 ;  Wolfforth  v.  State,  31  Tex.  Cr.  Wash.  418, 1892 ;  People  v.  McNulty, 
887, 1892;  Smith  v.  State,  31  Tex.  Cr.  (Cal.)  26  Pac.  Rep.  597, 1891. 
14, 1892.  »  Whart.  Crim.  PL  &  Pr.  ||  96  c< 

*  Sk^a,  i  292.  See  Stout  v.  State,  aeq.;  Whart.  Crim.  Ev.  H  94  et  seq,  ; 
(Md.)  25  Atl.  Rep.  299,  1892 ;  Futch  see  Edmonds  v.  State,  34  Ark.  720, 
».  State,  90  Ga.  472,  1892 ;  State  v,  1879 ;  Edwards  v.  State,  70  Mo.  480, 
Blakeney,  33  S.C.I  11, 1890;  State  v.  1879.  See  Welsh  t;.  State,  96  Ala. 
Blunt,  110  Mo.  322, 1892.  Indictment  92, 1892 ;  Reese  t;.  State.  90  Ala.  624, 
for  murder  on  high  seas,  St.  Clair  v.  1891 ;  Smurr  v.  State,  88  Ind.  504, 
U.  S.,  154  U.  S.  134, 1893.  1883. 

'  Merrick  v.  State,  63  Ind.  327,  *  R.  v.  Mackally,  9  Co.  Rep,  68 ;  1 
1878 ;  Bohannon  v.  State,  infra,  J  516 ;  Hale,  460 ;  12  Rep.  17 ;  Boyd  v.  State. 
State  V.  Smith,  24  W.  Va.  814, 1884 ;  17  Ga.  194, 1855 ;  Wright  v.  State,  18 
Boydv.  State,  14  Lea,  (Tenn.)  161, 1884;  Ibid.  383, 1855. 
Pahner  v.  People,  188  111.  356,  1891.  *  See  R.  v.  Goodwin,  1  Russ.  C.  & 
See  Lewis  v.  State,  90  Ga.  95, 1892,  M.  563. 

for  fatal   variance.    See  Jackson  v.      •  Supra,  {  319 ;  R.  v.  Fretwell,  L.  & 
State,  88  Ga.  784, 1892 ;  State  v.  Senn,   C.  443 ;  9  Cox  C.  C.  471, 1864. 
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taking  him  for  B.,  then  A.  may  be  indicted  for  the  intentional 
murder  of  C.  For  if  A.  intend  to  kill  C.  under  a  false  impression 
who  C.  is,  then  malice  to  C.  (however  mistaken  it  may  be)  is  made 
out,  supposing  that  the  intent  is  malicious.^  But  if  A.  shoot  at  B. 
under  circumstances  in  which  it  would  have  been  excusable 
homicide  to  have  killed  B.,  then  it  is  excusable  homicide  in  A.  by 
this  act  to  kill,  (without  n^ligence)  C,  supposing  C.  to  be  B.* 
Whether  when  A.,  intending  to  shoot  B.,  shoots  C.  by  a  glance 
shot,  without  seeing  him,  A.  is  indictable  for  shooting  C,  is  else- 
where considered.* 

§  515.  It  is  not  necessary  to  all^e  that  the  party  killed  was 

^'  in  the  peace  of  God  and  of  the  said  State ''  (or  common- 

pei^of      wealth),   etc.,   though    such   words    are    commonly    in- 

G«i/'  etc.,  aerted.*    The  omission  of  the  words  is  no  ground  for 

neoeaaary     arrest  of  judgment.' 

§  516.  As  has  been  already  seen,*  it  is  essential  in  all 
^^*^;*?^     cases  to  show  that  the  deceased  was  living  at  the  time 

must  haT6  ^ 

been  liy-  when  the  alleged  mortal  blow  was  struck.     But  an  aver- 

ofliow.  ment  that  the  defendant  was  living  at  the  time,  or  that 
he  was  a  reasonable  creature,  is  not  necessary.^ 

§  517.  It  is  necessary  to  state  that  the  act  by  which  the  death 

"  Feioni-  ^^  Occasioned  was  done  feloniously  f  and  especially  that 

ousij "  it  was  done  of  malice  aforethcnighi^  which,  as  we  have 

ice  afore-  already  seen,  is  the  great  characteristic  of  the  crime  of 


'  See  aupray  {  317 ;  and,  also,  B.  v.  Banks,    Yelv.    205,    1817 ;    Com.    v. 

Holt,  7  C.  &  P.  519,  1836.  Gibson,  2  Va.  Gas.  70, 1817 ;  Sarah  v. 

'  Supra,  22  317-20.  State,  28  Miss.  267, 1854 ;  Edwards  v, 

»  Supra,  U  107-111,  317.  State,  25  Ark.  444, 1869 ;  Witt  v.  State, 

*  2  Hawk.  P.  C.  c.  25,  s.  73 ;  2  Hale,  6  Cold.  (Tenn.)  5,  1868 ;  McElroy  v, 
186 ;  1  Ibid.  433.    Supra,  {  310.  State,  14  Tex.  App.  235,  1883 ;  Peo- 

•  Com.  V,  Murphy,  11  Cush.  472,  pie  v.  Schmidt,  63  Cal.  28, 1883.  In 
1853 ;  Dumas  v.  State,  63  Ga.  600,  Massachusetts  the  terms  may  be  omit- 
1879.  See  B.  v.  Sawyer,  B.  &  B.  ted  as  to  the  assault,  if  given  after- 
294 ;  State  v.  Howard,  92  N.  C.  772,  ward  as  to  the  killing.  Com.  v.  Chap- 
1885.  man,  11  Cosh.  422, 1853.    See,  also,  B. 

'  Supra,  2  309.  v.  Nicholson,  1  East  P.  C.  346 ;  Maile 

^  Bohannon  t;.  State,  14  Tex.  App.  v.  Com.,  9  Leigh,  661, 1839.    In  Iowa, 

271, 1883.    Supra,  2  512  a.  the    indictment,  under   the   statute, 

'  Defective  if  "  feloniously  "  is  omit-  must  aver  both  assault  and  killing  to 

ted.    Stroud  v.  Com.,  (Ky.)  19  S.  W.  be   wilful,    deliberate,  and   premed- 

Bep.  976,  1892 ;  People  v.  Bemis,  51  itated.    State   v.    Knouse,  29   Iowa, 

Mich.  422,  1883.  118, 1870.    In  Wisconsin,  under  stat- 

*2    Hale,  186,    187;    Bradley    v.  ute,  "  malice  aforethought "  need  not 
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murder;  'and   it  must  also  be  stated  that  the  prisoner  thought" 
murdered    the    deceased.^     If   the  averment    respecting  atoom- 
maUce  aforethought  be  omitted,  and  the  indictment  only 
allege  that  the  stroke  was  given  feloniously,  or  that  the  prisoner 
murdered^  etc.,  or  killed  or  dew  the  deceased,  the  conviction  can  only 
be  for  manslaughter.' 

§  518.  Where  the  killing  is  alleged  to  have  been  caused  Allegation 
by  a  battery,  it  is  necessary  to  allege  an  assault.^   In  indict-  ^Juit^*' 
ments  for  n^lect,  however,  where  no  violence  is  alleged,  neoejBoary 
the  '^  assault ''  may  be  omitted.^    But  the  term  '^  assault ''  homiddee. 

be  here  used.  State  v,  Durall,  26  Wis.  417, 18d4 ;  People  v.  Hyndman,  99  Oal. 

416,  1870.    In  Louisiana,  "  wilfully "  1,  1898 ;    People  v.  Davis,  8  Utah, 

and  "  feloniously ''  are  necessary  to  412,  1893 ;  State  v.  Rector,  (Mo.)  23 

murder.    State   v.   Thomas,   29    La.  S.  W.   Rep.    1074,  1893;   Hodge  v. 

An.  601,  1877.    See  State  v.  Harris,  State,  26  Fla  11, 1890;  Scott  v.  State, 

27  Ibid.  672, 1876.    In  Texas, "  malice  31  Tex.  Cr.  363,  1892 ;  St.  Clair  v, 

aforethought"  is  enough.    Henrie  v.  U.  S.,  164  U.S.  134,  1894;  State  t;. 

State.  41  Tex.  673.  1874 ;  Bohannon  Schnelle,  24  W.  Va.  767, 1884. 

V.  State,  14  Tex.  App.  271, 1883.    It  *  Infra,  i  639 ;  Whart.  Prec.  7,  8 ; 

is,  however,  essential.     McElroy  v.  though  see  Anderson  t^.  State,  6  Pike, 

State,  Ibid.  236,  1883.    See  Whart.  444, 1844 ;  State  v.  Bradford,  33  La.  An. 

Cr.  PI.  A  Pr.  i  269.    As  to  "wilful,"  921. 1881.    As  to  "strike,"  see  {  630. 

see  State  v.  Eaton,  76  Mo.  686,  1882 ;  In  New  York  statutory  murder  may 

Kansas  v.  Bridges,  29  Eans.  138, 1883.  be  proved  under  an  indictment  in  the 

In  Florida  the  indictment  must  allege  common   law   form.    People   f .  Os- 

the  act  to  have  been  done  with  "  the  mond,  138  N.  Y.  80, 1893.     See  Jones 

premeditated  design  to  effect  death."  v.  State,  68  Ark.  390, 1894,  for  indict- 

Simmons  v.  State,  32  Fla.  387,  1893.  ment    of    accessory  and    principal. 

For  Alabama,  see  Ward  v.  State,  96  Where  "  aforesaid  "  was  used  through 

Ala.  100. 1892.    "  With  malice  afore-  error   instead    of  "aforethought"  it 

thou "  not  enough.    Griffith  v.  State,  was  fatal.    State   v.  Green,  42    La. 

90  Ala.  683,  1891.    See  Com.  v.  Buc-  An.    644,  1890.     But  see    Smith  v. 

cieri,163Pa.636,1893;  Plake  v.  State,  State,  21  Tex.  App.  277,1886;  State 

121  Ind.  433, 1889.  As  to  "  wilful,"  see  v.  Dale,  108  Mo.  206, 1891. 

State  V.  Arnold.  107  N.  C.  861,  1890 ;  "  Usselton  v.  People,  149  111.  612, 

State  V.  Moore,  104  N.  C.  743, 1889.  1894 ;  Weatherman  v.  Com.,  (Va.)  19 

As  to  manner  and  means  of  killing,  S.   £.    Rep.   778,  1894 ;   Blanton    v, 

see  Taylor  v.  State,  11  Lea,  (Tenn.)  State,  1  Wash.   266,  1890;  State  v, 

708, 1883 ;  State  v.  Banks,  118  Mo.  117,  Lockwood,  119  Mo.  463, 1894. 

1893  ;  Williams  v.  State.  30  Tex.  App.  *  Lester  t^.  State,  9  Mo.  666, 1846 ; 

864,   1891.    For   ungrammatical   in-  Reed  v.  State.  8  Ind.  200, 1866. 

dictment,  see  State  v,  Turlington,  102  ^  R.  v.  Plummer,  1  C.  &  K.  600, 

Mo.  642, 1890.    For  omission  of  "  un-  1844 ;  R  v.  Crumpton,  C.  &  M.  697, 

lawfully,  see  Hunter  v.  State,  30  Tex.  1842 ;  R.  v.  Hughes,  7  Cox  C.  C.  301, 

App.  314, 1891 ;  Davis  v.  Utah,  161 U.  1867 ;  D.  &  B.  248 ;  R.  v.  Friend,  R. 

S.  262, 1893 ;  Jordan  v.  People,  19  Colo.  &  R.  20, 1802. 
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does  not  \4tiate  the  indictment^  though  it  should  appear  that  the 
deceased  consented  to  the  injurious  act  being  done.^ 

§  519.  The  common  law  rule,  in  pleading  the  instrument  of 
A4  ^  death,  is,  that  where  the  instrument  laid  and  the  instru- 

At  com-  '      ' 

mon  law  mcnt  provcd  are  of  the  same  nature  and  character,  there 

character  is  no  variance ;  where  they  are  of  opposite  nature  and 

men* 0?  character,  the  contrary.*    Thus  evidence  of  a  dagger  will 

*^®**J  support  the  averment  of  a  knife,  though  evidence  of 

oorrecUj  a  knife  will  not  support  the  averment  of  a  pistol.     But 

^^*"'  where  the  species  of  death  would  be  different,  as  if  the  in- 

>  B.  V.  Ellis,  2  C.  <&  K.  470, 1846.  fied  means.    Com.  t;.^  Macloon,   101 

'  B.  V.  Martin,  6  C.  <&  P.  128, 1882 ;  Mass.  1, 1869. 

B.  V.  Warman,  1   Den.   C.  C.  183 ;  In  Ohio  a  similar  proviBion  exists 

State   V.  Smith,   32   Me.  369,  1851;  as  to  indictments  for  manslaughter. 

State  V.  Fox,   1   Dutch.  566,    1866 ;  Act  of  May  6,   1869,  {  7 ;  Warren's 

People  V.  Colt,  8  Hill,  (N.  Y.)  432,  Ohio  Cr.  L.  p.  180. 

1842 ;  Dukes  v.  State,  11  Ind.    557,  That  in  Maine  the  particular  means 

1858;  West  v.  State,  48   Ibid.  483,  need    not  be  set  out,    see  State  v, 

1874 ;  State  v.  Smith,  Phil.  Law,  (N.  Morrissey,   70  Me.  401,  1879.     The 

C.)  340, 1867 ;  Witt  v.  State,  6  Cold.  5,  same  is  true  in  Pennsylvania.  Volka- 

1868;  State  v.  Hoffman,  78  Mo.  256,  vitch  v.  Com..  12  Atl.  Bep.  84, 1888; 

1883;   Miller  v.  State,  25  Wis.  884,  State  v.  Gould,  90  N.  C.  658,  1884; 

1870;  Thomas  v.  Com.,  (Ky.)  20  S.  Noblet;.Com.,(Ky.)  13S.W.  Bep.429, 

W.  Bep.  226, 1892.  1890 ;  People  v.  Hyndman,  99  Cal.  1, 

Statutory  pravinons, — In  many  States  1893. 

the  instrument  of  death  need  not  be  In  some  jurisdictions,  neither  wea- 

specified.  pon  nor  wound   need  be   described 

As  to  Pennsylvania,  see  Bev.  Act,  Conners  v.  State,  45  N.  J.  L.  340, 1883 

1860,  sec.  28,  Pamph.  Laws,  p.  435.  Graves  v.  State,  Ibid.  347, 1883 ;  Al 

Goerson  v.   Com.,  99  Pa.  388,  1882.  exander  v.  State,  3  Heisk.  475,  1872 

And  so  in  Louisiana,  State  v,  Bartley,  State  v.  McLane,  15  Nev.  345, 1880 ; 

34  La.  An.  147, 1882 ;    and  in  Texas,  State  v.  Bemis,  51  Mich.  422, 1883. 

D?ryer  v.  State,  12  Tex.  App.  535,  As  to  cumulation  of  instruments, 

1882 ;   and   in   California,  People  v.  see  Whart.  Cr.  PI.  &  Pr.  {  158.    As  to 

Hong  Ah  Duck,  61   Cal.  387,  1882.  pleading  killing  by  burning  produced 

As  to  New  York  statute  to  same  effect,  by  throwing  a  lighted  lamp,  see  Mayes 

see  People  v,  Colt,  3  Hill,  432, 1842.  t;.  People,  106  111.  306, 1883. 

Under  the  Massachusetts  statute,  In  Alabama  an  allegation  of  shoot- 

an  indictment  which  alleges  that  the  ing  with  a  gun  is  not  fatal  where  it 

death  was  caused  by  a  wounding,  an  was   done  with  a  pistol.    Turner  v, 

exposure,  and  a  starving,  is  not  bad  State,  97  Ala.  57,  1892 ;  Johnson  v. 

for  duplicity,  nor  for  failure  to  allege  State,  88  Ga.   203,  1891.    ''  Knife  or 

that  the  wounding,    exposure,    and  other  instrument "  is  not  a  good  aver- 

starving  were  mortal,  or  of  a  mortal  ment  in  the  indictment     Homsby  t;. 

nature ;   and   may  be   sustained   by  State,  94  Ala.  55, 1891.    See  Lundy  tz. 

proof  of  death  by  any  of  the  speci-  State,  91  Ala.  100, 1890;  State  t^.  Wil- 
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dictment  allege  a  stabbing  or  shooting,  and  the  evidence  prove  a 
poisoning  or  starving,  the  variance  is  fatal  ;^  and  the  same  if  the 
indictment  state  a  poisoning,  and  the  evidence  prove  a  starving. 
Thus,  where  an  indictment  stated  that  the  defendant  assaulted  the 
deceased,  and  struck  and  beat  him  upon  the  head,  and  thereby  gave 
him  divers  mortal  blows  and  bruises  of  which  he  died,  and  it  ap- 
peared in  evidence  that  the  death  was  by  the  deceased  falling  on  the 
ground  in  consequence  of  a  blow  on  the  head  received  from  the  de- 
fendant ;  it  was  ruled  that  the  cause  of  the  death  was  not  properly 
stated.'  But  if  it  be  proved  that  the  deceased  was  killed  by  any  other 
instrument,  as  with  a  dagger,  sword,  staff,  bill,  or  the  like,  capable 
of  producing  the  same  kind  of  death  as  the  instrument  stated  in  the 
indictment,  the  variance  will  not  be  material.*  The  same  view  is 
taken  where  one  kind  of  shot  is  averred  and  another  proved.*  But 
w^here  on  an  indictment  for  shooting  with  a  pistol  loaded  with  gun- 
powder and  a  bullet  it  appeared  that  there  was  no  bullet  in  the 
room  where  the  act  was  done,  and  no  bullet  in  the  wound ;  and  it 
was  proved  that  the  wound  might  have  been  occasioned  by  the 
wadding  of  the  pistol ;  Bolland,  B.,  Park  and  Parke,  JJ.,  held  the 
indictment  not  proved.*     The  same  principle  was  applied  where  an 

liamson,  106  Mo.  162,  1891.    In  Sims  sufficiently  declare  the  killing.  Haney 

V,  Com.,  (Ky.)  13  S.  W.  Rep.  1079,  v.  State,  34   Ark.  263,  1879.    That 

1890,  held  that  indictment  need  not  proof  of  striking  with  a  pistol  will  not 

aver  that  pistol  was  loaded  with  pow-  sustain  an  averment  of  cutting  with  a 

der  and  a  leaden  ball,  etc  knife,  see  Phillips  v.  State,  68  Ala. 

1    R.  V.  Martin,  6  C.  A  P.  128, 1832.  469,  1881. 

Where  an  indictment  describes   the  An  indictment  charging  the  death 

instrument  which  caused  the  death  to  have  been  occasioned  by  two  co- 

by  two  names,  it  is  sufficient  if  it  be  operating  causes,  if  the  evidence  fail 

proved   to  be  either.    The  prisoner  to  support  one  of  the  causes,  is  insuf- 

was    indicted    for   manslaughter,   in  ficient.     R.  v.  Sanders,  7  C.  &  P.  277, 

causing   the   death  of  a  female  by  1835. 

negligently  slinging   a   cask,  which  '  R.  v.  Thompson,  1  Mood.  C.  C.  139. 

was  described  in  the  indictment  as  '  R.  v.  Mackally,  9  Co.  .67a;  Gilb. 

"  a  cask  and  puncheon ;"  and  the  in-  £v.  231 ;  R.  v.  Brigg,  1  Mood.  C.  C. 

dictment   was    objected    to    on    the  318,  1831.    See  R.  v,  Culkin,  5  C.  & 

ground  that  it  was  so  described;  but  P.  121,  1832;  R.  v.  Grounsell,  7  Ibid. 

Parke,  J.,  held,  that  if  it  was  either  788,1837;  R.tf.Tye,R  &R.345,  1818; 

it  was  sufficient.    Rigmaidon's  Case,  R.  v.  Edwards,  6  C.  &  P.  401,  1834 ; 

1  Lew.  180, 1833.  See  Whart.  on  Crim.  R.  v.  Waters,  7  Ibid.  250,  1835. 

Ev.  i  91.    An  averment  that  the  kill-  *  Coodwin  v.  State,  4  S.  &  M.  520, 

ing  was  "with  a  gun   loaded  with  1845. 

gunpowder  and  leaden  balls,  and  held  ^  See  R.  v.  Hughes,  5  C.  &  P.  126, 

in  the  hand "  of  defendant,  does  not  1832. 
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indictment  charged  that  the  defendant  struck  the  deceased  with  a 
brick,  and  it  appeared  that  he  knocked  the  deceased  down  with  his 
fist,  and  that  the  deceased  fell  upon  a  brick  which  caused  his  death.^ 

At  common  law,  proof  of  striking  with  a  gun  will  not  sustain  an 
averment  of  shooting.^ 

§  520.  As  we  have  already  seen,  the  evidence  must  show  that  the 
death  was  caused  by  the  particular  blow  described  and 
in  this  proved.'  Thus  in  a  case  remarkable  for  the  conflict  of 
iTfitai.  opinion  among  the  assembled  judges  on  other  points,  as 
well  as  for  the  public  interest  excited  by  the  trial,  all  the 
judges  concurred  in  the  opinion,  that  where  certain  assaults  were 
put  in  evidence,  and  relied  on  by  the  prosecution  as  being  the  cause 
of  death,  but  where  the  clear  surgical  testimony  was  that  the  death 
was  caused  by  a  blow  on  the  head,  of  which  there  was  no  evidence 
whatever,  the  defendants  were  entitled  to  an  acquittal.^ 

§  521.  When  the  deceased  died  by  fright  produced  by  an  impend- 
ing blow  by  an  unknown  weapon,  this,  under  statute,  may 
dS^^  i.  be  charged  as  a  death  from  assault  by  a  weapon  unknown.* 
alleged  to  When  death  is  allied  to  have  been  produced  by  the  de- 
faed  from  ceased  being  led  by  fright  to  self-injury,  then  the  indict- 
^n  or  ment  must  specify  the  apprehension  of  immediate  violence, 
fright,        arising:  from  the  circumstances  by  which  the  deceased  was 

circum-  °  -^ 

Btanoes  surrounded ;  and  it  need  not  appear  that  there  was  no  other 
averred.  way  of  escape ;  but  it  must  be  allied  that  the  step  was 
taken  to  avoid  the  threatened  danger.'  But  if  the  charge 
be  that  the  prisoner  "  did  compel  and  force  "  another  person  to  do 
an  act  which  caused  the  death  of  a  third  party,  this  allegation  will 

»  R.  V.  Kelly,  1  Mood.  C.  C.  118,  Com.,  9  Bush,  178,  1872;  State  v. 
1825.  See  R.  v.  Wrigley,  1  Lew.  C.  C.  Townaend,  1  Houst  C.  C.  337, 1871. 
127, 1829 ;  R.  v.  Martin,  6  C.  &  P.  128,  *  R.  v.  Bird,  T.  &  M.  487 ;  5  Cox  C. 
1832 ;  Peoples.  Tannan,  4  Parker  C.  R.  C.  11, 1860 ;  16  Jur.  193.  As  to  vari- 
514,  1860 ;  Gibson  v.  Com.,  2  Va.  Cas.  ance  in  this  respect,  see  Whart  Crim. 
Ill,  1817.    See  Edwards  v.  State,  25  Ev.  {  91. 

Ark.  444, 1869.  That  it  is  not  neces-  *  Cox  v.  People,  80  N.  Y.  500, 1880. 
sary  to  aver  that  the  wound  was  not  Sed  quaere. 

inflicted  in  a  surgical  operation,  see  '  Supra^  {  164 ;  K  v,  Pitts,  1  C.  & 
Merrick  v.  State,  63  Ind.  327, 1878.        M.  284, 1842 ;  R  v.  Evans,  1  Russ.  C. 

»  Guedel  v.  People,  43  111.  226, 1867.   &  M.  651, 1812. 
See  tVra,  {  530.    But  see  State  v.       Wh«n  the  death  was  immediately 
Morgan,  35  W.  Va.  260, 1891,  for  in-  from  fright  produced  by  the  defen- 
dictment  under  the  code  of  West  Vir-   dant's  violence,  the  defendant  is  re- 
ginia.  sponsible.    Ibid. 

'  See  mpra^  {§  153  et  seg,;  White  v. 
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CHAP.  I.]  HOMICIDE.  [§  522. 

require  the  evidence  of  personal  efficient  force  applied  to  the  person 
in  question.  Thus  where  it  was  stated  in  the  indictment  that  the 
prisoner  "  did  compel  and  force "  A.  and  B.  to  leave  working  at 
the  windlass  of  a  coal  mine^  by  means  of  which  the  bucket  fell  on 
the  head  of  the  deceased^  who  was  at  the  bottom  of  the  mine,  and 
killed  him ;  and  the  evidence  was  that  A.  and  B.  were  working  at 
one  handle  of  the  windlass  and  the  prisoner  at  the  other,  all  their 
united  streagth  being  requisite  to  raise  the  loaded  bucket,  and  that 
the  prisoner  let  go  his  handle  and  went  away,  whereupon  the  others, 
being  unable  to  hold  the  windlass  alone,  let  go  their  hold,  and  so 
the  bucket  fell  and  killed  the  deceased ;  it  was  held  that  this  evi- 
dence was  not  sufficient  to  support  the  indictment.^ 

§  522.  In  accordance  with  the  reasoning  already  given,^  poison 
administered  by  an  agent,  or  injuries  done  by  an  agent, 
under  the  defendant's  direction,  may  be  laid,  under  recent  aj^t^or 
statutes,  as  administered  by  the  defendant  himself.'  aaaociate 

,      ,  may  be 

Where  several  are  charged  as  principals,  one  as  princi-  averred  to 
pal  in  the  first  d^ree  and  the  others  as  present,  aiding  principal. 
and  abetting,  it  is  not  material  which  of  them  be  charged 
as  principal  in  the  first  degree,  as  having  given  the  mortal  blow, 
for  the  mortal  injury  done  by  any  one  of  those  present  is,  in  legal 
consideration,  the  injury  of  each  and  every  one  of  them.**  It  is 
otherwise  when  there  is  a  local  statute  assigning  distinct  penalties 
to  the  d^rees.^  But  an  averment  that  the  defendant  was  principal 
cannot,  at  common  law,  be  supported  by  proof  that  he  was  acces- 
sary before  the  fact.*  An  accessary  before  the  fact,  under  the  stat- 
utes making  such  principals,  may  be  indicted  as  principal.^ 

>  R.  V.  Lloyd,  1  C.  A  P.  801,  1824.  CJotta,  49  Cal.  166, 1874;  Whart.  Grim. 

'  Supra,  i  161.  Ev.  2  102.    See  State  v.  Atkinson,  (S. 

'  R.  v.  Michael,  2  Mood.  C.  C.  120 ;  C.)  18  8.  E.  Rep.  102, 1894;  Combs  v. 

9  C.  A  P.  360,  1840;  R.  v,  Spiller,  6  Com.,  (Ky.)  25  S.  W.  Rep.  276,  1894; 

Ibid.  333,  1832.    See   supra,  I  218,  State  v,  Stacy.    103  Mo.    11,   1890; 

where  the  cases  are  given  at  large ;  Watson  v.  State,  28  Tex.  App.  34, 1889. 

and  see  AVhart  Cr.  Ev.  {  102.  »  Sapra,  ?  221 . 

*  Supra,  I  221 ;  Post.  561 ;  1  East  P.  •  R.  v.  Scares,  R.  A  R.  25,  1802 ;  R. 

C.  360 ;  R.  «.  Culkin,  5  C.  A  P.  121,  v.  Fallon,  9  Cox  C.  C.  242,  1862 ;  State 

1832;  R.  V,  O'Brien,  1  Den.  C.  C.  9;  2  v.  Wyckoff,2Vroom,66,1864;  Hughes 

C.  A  K.  115, 1844 ;  Com.  v.  Chapman,  v.  State,  12  Ala.  458,  1847 ;  Josephine 

11  Cnsh.  (Mass.)  422,  1853;  State  v.  v.  State,  39  Miss.  613,1860.  Sempra, 

Mairs,  1  Coxe,  453 ;  State  v.  Fley,  2  {  208. 

Brev.  338, 1809;  State  v.  Jenkins,  14  ^  Campbell  v.  Com.,  84  Ibid.  187, 

Rich.  Law,  (S.C.)  215, 1867;  Bristerv.  1877;  Baxter  v.    People,  3  Oilman, 

State,  26  Ala.  107,  1855 ;  People  v.  368, 1846 ;  Dempsey  t?.  People,  47  111. 
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§  525.]  CRIMES.  [book  II. 

Variance  §  ^^^'  ^*  ^^^  ^  generally  stated  that  when  one  kind 
in  descrip-  of  poison  is  averred  and  another  proved,  the  variance  is 
poison  not-  not  tatal. 

*    *  §  524.  A  special  scienter  in  cases  of  poisoning  is  usual,' 

'^^^^  though  in  Pennsylvania,  at  a  time  when  s:rantinfi:  the  aJlo- 
in  poison-  eotur  for  review  was  at  the  discretion  of  the  court,  the 
•  omission  of  the  scienter  (the  indictment  containing  the 

averment  "knowingly")  was  held,  after  conviction,  not  ground  for 
an  dllocaiur?  In  Massachusetts  it  is  not  nece&sary  to  aver  in  poi- 
soning a  specific  intent  to  kill  when  there  are  other  allegations  from 
which  the  scienter  is  inferable.* 

§  525.  If  the  instrument  by  which  the  homicide  was  committed 
Unknown  ^  °^*  known,  it  is  enough  for  the  indictment  to  aver  such 
instru-  fact :  and  under  the  circumstances  the  want  of  specifica- 
not  be  tion  Will  be  excused  on  the  same  principles  as  allow  the 
averre  .  non-setting  out  of  a  stolen  or  forged  paper,  when  such 
paper  is  lost  or  in  the  prisoner's  possession.^  There  will  be  no 
variance  if  the  indictment  in  this  respect  conforms  to  the  informa- 


323, 1868 ;  Yoe  v.  People.  49  Ibid.  410,  In  Fairies  v.  People,  11  111.  1, 1849, 
1868 ;  State  v,  Zelbart.  40  Iowa,  169,  it  was  held  that  to  sustain  an  indict- 
1874;  Jordan  v.  State,  56  Ga.  92, 1876.  ment  against  A.  for  designedly  corn- 
See  mpra,  i  238.  As  to  requisite  of  municating  an  infectious  disease  to  B. 
indictment,  see  Usselton  v.  People,  through  C,  it  must  be  shown  that  the 
149  III.  612,  1894;  Sage  v.  State.  127  defendant  was  aware  of  the  infectious- 
Ind.  15,  1890.  See  Polly  v.  Com.,  ness  of  the  disease  and  communicated 
(Ky.)  24  S.  W.  Rep.  7,  1893.  it  intentionally.    See  Bittle  v.  State, 

»  2  Hale  P.  C.  485;  R.  v.  Tye.  R.  &  (Md.)  28  Atl.  Rep.  405, 1894. 

R.  345,  1818;  R.  v.  Culkin,  5  C.  &  P.  *  Whart.  Cr.  Ev.  i  93;  Whart.  Cr. 

121, 1832;  R.  v.  Waters,  7  Ibid.  260,  PL  &  Pr.  i  156;  State  v.  Wood,  53  N. 

1835 ;  R.  V.  Grounsell,  Ibid.  788, 1835 ;  H.    484,  1873 ;  Com.  v.  Webster,  6 

R.  V.  Martin,  5  Ibid.  128, 1832.    And  Cush.  295,  1850 ;  State  t;.  Williams,  7 

see  R.  V,  O'Brien,  2  C.  &  K.  115, 1846 ;  Jones  Law,  (N.  C.)  446, 1860 ;  People 

R.  V.  Warman.  Ibid.  195, 1844 ;  Carter  t?.  Cronin,  34  Cal.  191,  1867 ;  aff.  in 

V.  State,  2  Carter,  (Ind.)  617,  1851 ;  People  v.  Martin,  47  Ibid.  101,  1873 ; 

State  V.  Vawter.  7  Blackf.  592,  1845.  Walker  v.  State,  14  Tex.  App.  609. 

As  to  ambiguous  description  of  poison,  1883. 

see  R.  V,  Clark,  2  B.  &  B.  473.  In  State  v.  Burke,  54  N.  H.  92, 1873, 

'  State  V.  Yarborough,  77  N.  C.  524,  it  was  held  sufficient  to  aver  that  the 

1877.     Oonira,  State  v.  Slagle,  83  Ibid,  defendant,  *'  in  some  way  and  manner, 

630, 1880.    See  forms  ia  Whart.  Prec.  and  by  some  means,  instrument,  and 

12d  et  8eq.  weapon,    to   the    jurors   unknown," 

'  Com.  V,  Earle,  1  Whart.  R.  525,  killed   and  murdered   the  deceased. 

1836.  S.  P.,  Com.  v.  Martin,  125  Mass.  394, 

*  Com.v.Hersey,  2  Allen.  173,1861.  1878,  where  it  was  held  that  where 
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CHAP.  I.]  HOMICIDE.  [§  528. 

tion  before  the  grand  jury.*  But  the  instrument  must  be  either 
specifically  defined,  or  the  want  of  such  specification  must  be  ex- 
cused by  the  averment  that  the  instrument  was  unknown.* 

§  526.  In  one  count  of  an  indictment  for  murder  the  death  was 
stated  to  be  by  a  blow  of  a  stick,  and  in  another  by  the 
throwing  of  a  stone.    The  jury  found  the  prisoners  guilty  counts  are 
of  manslaughter  generally,  on  both  counts,  and  the  judges  ©n^^er- 
held  the  conviction  right,  and  that  judgment  could  be  ^^^^^^ 
given  upon  it ;  and  it  was  said  that  these  are  not  incon-  on  good 
sistent  statements  of  the  modes  of  death,  but  that,  if  they 
had  been  been  so,  no  judgment  could  have  been  given  on  the  ver- 
dict.*   In  this  country  the  practice  is  to  take  a  verdict  of  guilty  if 
either  count  is  sustained  by  the  evidence,  no  matter  how  incon- 
sistently the   instrument  may  be  stated  in  other  counts.*     The 
proper  course,  no  doubt,  is  to  take  the  verdict  on  the  count  sus- 
tained by  the  evidence.     Yet,  in  most  jurisdictions,^  after  a  general 
verdict  of  guilty,  the  counts  containing  the  misdescription  may  be 
removed  by  nolle  prosequi,  and  judgment  entered  on  the  good  count. 

§  527.  The  all^ation  of  value  of  instrument  is  now  immaterial, 
and  need  not  be  proved.*     In  England,  where  deodands 
are  still  recognized,  it  may  be  necessary  to  introduce  it ;  need  not 
though  as  this  provision  does  not  exist  in  this  country       ^^^ 
the  reason  fails.^ 

§  528.  Though  the  hand  in  which  the  instrument  was  held  is  set 

an  indictment  charges  the  defendant  State,  84  Ark.  720, 1879.    See  Olive  v. 

in  one  count  with  killing  by  a  certain  State,  11  Nebr.  1, 1881. 

weapon,  and  in  another  count  with       '  Dry  v.  State,  14  Tex.  App.  185, 

killing  by  means  and  instruments  to  1883 ;  Johnson  v.  State,  90  Ga.  441, 

the  grand  jurors  unknown ;  and  at  the   1892. 

trial  the  killing  by  the  defendant  is       '  R.  t^.  O'Brien,    2  C.   <&  K.  115, 

proved  beyond  a  reasonable  doubt,   1846 ;  1  Den.  C.  0.  9. 

and  there  is  no  evidence  of  the  par-       *  Infra,  {  540 ;  Lanergan  v.  People, 

ticular  means  of  death,  the  jury  may   39  N.  Y.  39, 1868 ;  State  v.  Baker,  68 

convict  on  the  latter  count.    Com.  v.  N.  C.  276, 1869.    See  People  v,  Davis, 

CJoy,  157  Mass.  200,  1892 ;  People  v.  56  N.  Y.  95, 1874.    And  as  to  varying 

Wright,  186  N.  Y.  625, 1892.    A  count  the  agency  of  defendant,  R.  v,  O'Brien, 

is  not  bad  for  duplicity  which  avers  tU  supra;  People  v.  Valencia,  48  Cal. 

that  the  blows  causing  death  were  552, 1872.    Infra,  {  540. 

struck  with  a  "  piece  of  iron,  a  sledge,       *  Whart.  Cr.  PL  &  Pr.  §  907. 

and  a  shovel."    Jackson  v.  State.  39       •  1  East  P.  0.  s.  108,  p.  341. 

Ohio  St  87,  1883.  '  Hale's  Pleas  of  the  Crown,  by 

*  Cox  V.  People,  80  N.  Y.  500, 1880,   Messrs.  Stokes  &  IngersoU,  i.  424. 
cited  supra,  H  167,  521 ;  Edmonds  v, 

VOL.  I.— 32  497 


§  530.]  CBiMEs.  [book  n. 

Allegation   ^^^  ^°  ^^  ^^^  forms,  it  is  now  not  necessary  either  to 
of  i^a^d  of  make  or  to  prove  the  all^ation.^ 

need  not         §  529.  The  time  need  not  be  formally  repeated :  '^  then 

™*  ®'     and  there"  carries  the  averment  back  to  the  original  date.* 

Even  if  the  "then  and  there"  be  omitted,  it  would  seem  that  the 

court  will  still  give  judgment  on  the  indictment,  if  the 
Averment  grammatical  construction  be  such  as  to  apply  the  time  at 
need  the  outset  to  the  subsequent  allegations.     But  where  two 

repeated,     distinct  periods  have  been  averred,  the  statement  "  then 

and  there  "  is  not  enough ;  one  particular  time  should  be 
averred.^ 

§  630.  Wherever  death  is  caused  by  a  blow,  it  is  essential  to  the 

indictment  that  it  should  all^e  that  the  defendant  struck 
"struck"  the  deceased/  and  this  must  also  be  proved;  though  in 
where*  Virginia  it  has  been  ruled  that  where  the  instrument  was 
^^  a  dagger,  "  stab,  stick,  and  thrust "  would  be  held  equiva- 
been  a        lent  to  Strike ;  and  such  is  no  doubt  the  general  rule.^    It 

is  not  necessary,  however,  as  has  been  seen,  to  prove  that 
the  defendant  struck  the  deceased  with  a  particular  instrument 
mentioned  in  the  indictment ;  and  therefore,  although  the  indict- 
ment allege  that  the  defendant  did  strike  and  thrust,  proof  of  a 
striking  which  produced  contused  wounds  only  will  miiintain  the 
indictment.* 

^  2  Hawk.  c.  23,  ss.  76-84 ;  1  East  one  was  present  when  the  act  was 

P.  C.  S41 ;  1  Stark.  Grim.  Plead.  (2d  done  by  the  other.    R.  v.  Devett,  8  C. 

ed.)  92 ;    1  Buss,   on  Cr.  (9th  Am.  A  P.  639,  1888.    Where  mdictment 

ed.)  758  etseg,;  Archb.  Grim.  Plead,  charged  murder  was  committed  "on 

(10th  ed.)  407;  Gom.  v,  Gostley,  118  or  about  the  25th  day  of  March,"  etc., 

Mass.  1, 1875;  Goates  v.  State,  72  111.  "on  or  about"  is  surplusage.    State 

303,  1874;  Gom.  v.  Robertson,  (Mass.)  v.  McGarthy,  44  La.  An.  323, 1892. 

38  N.  E.  Rep.  25, 1894.  *  See  5  Go.  122  a;  2  Hale.  184;  2 

*  Whart.  Gr.  PI.  &  Pr.  H 120  ei  seg.,  Hawk.  c.  23,  s.  82 ;  and  see  Haney  v. 

134 ;  State  v.  Howard,  92  N.  G.  772,  State,  34  Ark.  263,  1879 ;  Edmondson 

1885;  Gudd  v.  State,  28  Tex.  App.  124,  v.  State.  41  Tex.  496,  1874. 

1889.  ^  Gibson  v.  Gom.,  2  Va.  Gas.  Ill, 

'  See,  for  authorities,  Whart.  Gr.  PL  1817. 

A  Pr.  ii  131-2.  •  Archb.  Grim.  Plead. (10th  ed.)  486. 

An  indictment  against  two  which  See  mpra^  i  520.    As  to  averment  of 

charges  an  injury  done  by  one  of  them  throwing  stones,  see  R.  v.  Dale,  1  R. 

on  one  day,  and  another  injury  done  &  M.  G.  G.  5 ;  and  see  White  t;.  Gom., 

by  the  other  on  another  day,  and  that  6  Binn.  179, 183, 1813;  Turns  t^.  Gom., 

the  death  arose  from  both,  is  bad,  6  Mete.  (Mass.)  224, 1843. 
when  there  is  no  averment  that  the 
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CHAP.  I.]  HOMICIDE.  f §  533. 

"  Firing  ^*  is  not  a  sufl&ciently  exact  mode  of  averring  "  shoot- 
ing;"^ nor  is  "striking."^ 

§  531.  Where  the  nature  of  the  injury  does  not  admit  of  the 
averment  of  a  stroke,  it  is  enough  if  the  special  instru-  .,  q^i^^  >» 
ments  themselves  are  correctly  enumerated.'    "  Strangu-  not  neoee- 
lation  "  and  "  choking  "  have  been  held  sufficient  to  indi-  poison  or 
cate  the  mode  of  killing.*  modea  of 

§  532.  In  the  old  practice  it  was  held  that  the  indict-  ^^'  ?^^ 

,        *^  inTolymg 

ment  must  show  in  what  part  of  the  body  the  wound  was  woundg, 
inflicted,  though  it  was  said  that  if  the  wound  be  stated  to  ^'^^  '^ 
be  on  the  right  side,  and  be  proven  to  be  on  the  left,  the  General 
variance  is  not  fatal.*    It  is  now,  however,  generally  con-  <i««srip*ion 
ceded  that  "  upon  the  body"  is  a  sufficient  averment  of  wound 
location,^  though  if  the  description   be  inconsistent  this 
may  be  bad  on  demurrer/   Nor  is  a  variance  which  does  not  preju- 
dice the  defendant  material.^ 

§  533.  The  term  "  wound  "  has  had  two  distinct  interpretations 
given  to  it;  ihefirftty  under  the  ordinary  common  law  indictments 
for  homicide ;  the  second,  under  the  English  and  American  statutes 
making  "  wounding  "  specifically  indictable. 

When  the  term  "wound"  is  used  in  an  indictment  for  homicide 
(i.  e.,  in  the  clause,  giving  unto  the  deceased  one  mortal  .p^^^ 
VHmnd,  etc.),  the  term  is  used  in  a  popular  sense,  and  is  "  '^""^'^ 
understood  to  include  bruises,*  etc.  in  a  popu- 

Where,  however,  the  indictment  is  under  a  statute  ^*'""®""' 

'  Shepherd    v.  State,  64   Ind.   26,  36  Tex.  326, 1871 ;  State  v,  Sandere, 

1876.  76  Mo.  36,  1882;  State  v,  Yordi,  30 

»  Guedel    v.   People,    43   111.   226,  Kans.  221, 1883.    See  People  v.  Davis, 

1867.  56  N.  Y.  96, 1874 ;  State  v.  Draper,  66 

»  R.  V.  Webb,  2  Lew.  196,  1823;  Mo.  336, 1877.    Even  when  a  part  of 

s.  c.  1  M.  &  Bob.  406 ;  B.  v,  Tye,  B.  the  body  is  described,  this  is  to  be 

&  B.  346,  1818.  •  taken  in  a  popular  and  not  scientific 

♦  Bedd  V.  State,  69  Ala.  266, 1881.  sense.    B.  v.  Edwards,  6  C.  &  P.  401, 

*  2  Hale,  186 ;  Archb.  Crim.  Plead.  1834.  "Upon  the  head"  is  sufficient; 
384;  Dias  v.  State,  7  Blackf.  20, 1843 ;  Com.  v,  Bobertson,  (Mass.)  38  N.  E 
Nelson  v.  State,  1  Tex.  App.41, 1876;  Bep.26,1894.  For  meaning  of  "body," 
Custis  V,  Com.,  87  Va.  689, 1891.  See,  see  Walker  v.  State,  (Fla.)  16  So.  Bep. 
as  to  variance,  Bryan  v.  State,  19  Fla.  80, 1894. 

864, 1883.  '  Dias  v.  State,  7  Blackf.  20, 1843. 

•  Sanchez  v.  People,  8  E.  P.  Smith,       »  Bryan  v.  State,  19  Fla.  864,  1883; 

22  N.  Y.  147,  1860 ;  Beal  v.  People,  42  State  v.  Bamsey,  82  Mo.  133, 1884. 
N.  Y.  270, 1870 ;  Whelchell  v   State,       •  B.  v.  Warman,  2  C.  &  K.  196, 1846 ; 

23  Ind.  89,  1864 ;  Jones  v.  State,  36  1  Den.  C.  C.  186 ;  State  v.  Leonard,  22 
Ibid.  122,  1871 ;  Thompson  v.  State,  Mo.  449, 1866. 
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making  ^'  wounding  "  specifically  indictable,  the  construction  varies 
with  the  terms  of  the  statute.  Under  7  Will.  IV.  and  I.  Vict., 
which  makes  it  indictable  to  ^^  stab,  cut,  or  wound,"  etc.,  it  was 
held  by  Lord  Denman,  C.  J.,  and  Park,  J.,  in  1837,  that  a  blow 
given  with  a  hammer  on  the  face,  whereby  the  skin  was  broken 
internally  but  not  externally,  was  a  "wounding.''*  But  in  1838, 
Coleridge,  J.,  Bosanquet,  J.,  and  Coltman,  J.,  held  that  a  blow  with 
a  stone  bottle,  which  did  not  break  the  skin,  was  not  a  wounding ; 
and  the  court  said,  "  to  constitute  a  wound,  that  the  skin  should  be 
broken,  it  must  be  the  whole  skin,  and  it  is  not  sufficient  to  show  a 
separation  of  the  cuticle  only.''' 

But  under  the  statutes  the  injury  must  be  inflicted  by  "  some  in- 
strument, and  not  by  the  hands  or  teeth  ;"  and  hence  biting  off  the 
joint  of  a  finger,  and  biting  off  the  end  of  the  nose,  have  been  held 
not  "  wounding  "  within  the  statutes.*  And  so  of  injuries  inflicted 
by  throwing  oil  of  vitriol  on  the  face/  But  it  is  otherwise  with  an 
injury  inflicted  by  a  kick  from  a  shoe.*  A  scratch,  when  there  is  no 
bceaking  of  the  skin,  is  no  wound.*    Nor  is  an  internal  dislocation.^ 

§  534.  It  was  formerly  held  to  be  necessary  to  insert  a  full  de- 
Exactnees  scription  of  the  wound.®  The  present  rule,  however,  is  to 
no  longer    require  no  such  particularity.* 

in  deacnp-  Where  the  death  was  occasioned  by  a  bruise,  a  descrip- 
'*°°*  tion  of  its  dimensions  is  not  necessary .^*^ 

»  R.  V,  Smith,  8  C.  A  P.  178, 1837.  '  Anon,  cited  Ewell  on  Malp.  316. 

See,  to  same  efifect,  R.  v.  Waltham,  3  *  2  Hale,  186, 186 ;  2  Hawk.  P.  C. 

Cox  C.  C.  442,  1849.  c.  28,  as.  80,   81 ;    Trem.    Ent.    10 ; 

*  R.  V.  McLoughlin,  8  C.  A  P.  636,  Staundf.  78  6,  79  a ;  4  Co.  40,  41 ;  5 
1838 ;  S.  P.,  R.  v.  Wood,  1  Mood.  C.  C.  Co.  120,  121  6,  122 ;  Cro.  Jac.  95 ; 
278, 1880 ;  4  C.  &  P.  881, 1830.    See  Stark.  Crim.  Law,  376,  380. 

R.  V.  Jones,  8  Cox  C.  C.  441, 1848 ;  •  R.  v.  Tomlinson,  6  C.  A  P.  370, 

Moriarty  v.  Brooks,  6  C.  &  P.  684,  1834;  Turner's  Case,  1  Lew.  177, 1880; 

1834.  R»  V.  Mosley,  1  Mood.  C.  C.  98, 1826 ; 

•  Jennings's  Case,  2  Lew.  C.  C.  Com.  v.  Woodward,  102  Mass.  1,66, 
130, 1823 ;  R.  v,  Harris,  7  C.  &  P.  446,  1869 ;  West  v.  State,  48  Ind.  488, 1874 ; 
1836.  State  v.  Robertson,  80  La.  An.  Pt.  I. 

*  R.  V.  Murrow,  1  Mood.  C.  C.  456,  840, 1878 ;  State  t?.  Snell,  78  Mo.  240, 
1836;  HenshalFs  Case.  2  Lew.  C.  C.  1883;  Com.  v.  Robertson,  (Mass.)  88 
186.  N.  E.  Rep.  26, 1894 ;  Com.  v.  Coy,  167 

»  R.  V.  Briggs,  1  Mood.  C.  C.  318,  Mass.  200,  1892 ;  Hodge  v.  State,  26 

1831.  Fla.  11,  1890. 

•  R.  v.  Beckett,  1  M.  &  Rob.  626,  "  State  v,  Owen,  1  Murph.  462, 1810. 
1824;  Moriarty  v.  Brooks.  6  C.  &  P.  Se«  State  v,  Moses,  2  Dev.  462, 1830; 
684, 1884 ;  2  Whart.  &  St.  Med.  Jur.  eoniraj  afterward  corrected  by  statute. 
2  1137.  Where  an  indictment  merely  alleged 
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CHAP.  I.]  HOMICIDE.  [§  536. 

Even  of  an  incised  wound,  the  dimensions  need  no  longer  be  set 
forth.^ 

§  635.  Where  an  indictment  for  murder  charged  the  defendant 
with  having  shot  the  deceased  in  the  head,  breast  and  side, 
giving  to  him  one  mortal  wound,  of  which  mortal  wound  wonnV^ 
he  then  and  there  instantly  died,  it  was  held,  that  if  either  J^^^^ 
of  the  wounds  described  proved  mortal,  the  indictment  ®»^®'  ™y 
would  thereby  be  sustained  f  and  this  results  from  the 
principle  that  proof  of  either  mortal  wound  is  suiScient.     Thus,  on 
the  trial  of  an  indictment  for  murder,  charging  the  killing  to  have 
been  effected  by  shooting  the  deceased  in  the  head,  it  being  proved 
that  there  were  two  bullet*wounds,  one  in  the  head  and  the  other 
in  the  body,  either  of  which  would  produce  death,  the  refusal  of 
the  court  to  charge,  that  "  if  the  proof  fails  to  show  which  wound  it 
was  that  actually  killed,  the  case  is  not  made  out  according  to  the 
indictment,^'  is  not  error.* 

§  536.  The   wound    must    be  alleged   to    have    been  , 
^' mortal,''^    and    death     therefrom    must    be    distinctly  must  be 

J  5  averred. 

averred.* 

The  averment  of  '^  languishing  "  is  a  matter  of  surplusage,  and 
may  be  stricken  out  as  such.^ 

the  giving  of  "  odc  mortal  bruise/'  was  given,  is  defective.    B.  v.  Lad,  1 

and  it  was  urged  that  the  dimensions  Leach,  96, 1773 ;  s.  c.  1  C.  &  M.  346. 

of  the  bruise  ought  to  have  been  de-  '  Hamby   v.  State,   36    Tex.   523, 

scribed,  Mr.  J.  Parke  said :  "  I  am  dis-  1872.    See  ^upra^  J  619 ;  Whart.  Crim. 

posed  to  go  ftirther  than  the  judges  in  £v.  {  134. 

Mosley's  Case,  and  to  say  that  it  is  not  '  Real  v.  People,  42  N.  Y.  (3  Hand) 

necessary  to  describe  the  bruise  at  all,  270, 1870 ;  Ck>m.  v.  Coy,  167  Mass.  200, 

such    rule   being,  in  my  judgment,  1892. 

most  consistent  with  common  sense/'  *  State  v.  Morgan,  86  N.  C.  681, 

Turner's  Case,  1  Lew.  177, 1830.  1881. 

*  State  V,  Conley,  39  Me.  78, 1854;  *  R.  v.  Lad,  1  Leach,  96, 1773;  State 

Com.  V.  Chapman,  11  Cush.  422, 1863 ;  v.  Conley,  39  Me.  78, 1864 ;  Shepherd 

Com.  V.  Woodward,   102  Mass.  166,  v.  State,  64  Ind.  43,  1878;  State  v. 

1869;    Dillon   v.  State,  9  Ind.  408,  Blan,  69  Mo.  317, 1879.    See  Wood  v. 

1867;  Jones  v.  State,  36  Ibid.  122,  State,  92  Ind.  269, 1883 ;  Littell  v.  State, 

1871 ;  Stone  v.  People,  2  Scam.  326,  133  Ind.  677,  1893.    The  manner  of 

1840;  Lazier  v.  Com.,  10  Qratt.  708,  death  must  be  alleged ;  Adams  v.  State, 

1863 ;  Smith  v.  State,  43  Tex.  643,  28  Fla.  611, 1891 ;  Wood  v.  State,  92 

1876.  Ind.  269, 1883. 

An  indictment   which   states   the  *  Pennsylvania  v.  Bell,  Addis.  168, 

death  to  have  been  caused  by  means  1798 ;  State  t^.  Conley,  39  Me.  78, 1864. 

of  ravishing  an  infant,  but  omits  to  See  Whart.  Crim.  £v.  22  188  et  seq, ; 

aver  that  a  mortal  woimd  or  bruise  State  v.  Luke,  104  Mo.  663, 1891. 
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§  537.  The  death  must  appear  to  have  been  within  a  year  and 
a  day  of  the  wound.*  The  date  of  the  death,  therefore, 
been  wSh-  ^  ^^^^  ^  ^^^^  ^^  ^^^  Stroke,  must  distinctly  appear,'  and 
*^  *  y®*'  for  this  purpose  "  immediately  "  is  insui&cient.'  Vari- 
ance as  to  either,  however,  with  the  qualification  just 
announced,  is  not  fatal.^  The  averment  that  the  defendant "  killed  " 
the  deceased  on  a  certain  day  implies  that  the  latter  died  on  such 


The  causal  relation  between  wound  To  this  indictment  the  prisoner 
and  death  must  be  stated.  Waybright  pleaded  not  guilty.  It  was  held,  that 
V.  State,  56  Ind.  122, 1877.  An  indict-  the  insertion  of  May  for  Noyember 
ment  which  charges  that  the  prisoner  was  a  mistake,  apparent  on  the  face 
did  administer  the  poison  to  the  de-  of  the  indictment,  and  would  not  ex- 
ceased,  who  took  and  swallowed  it,  by  elude  proof  of  the  death  subsequent 
means  of  which  taking  and  swallow-  to  the  7th  of  November,  or  be  cause 
ingthe  deceased  became  mortally  sick,  for  arresting  the  judgment.  Com.  v. 
and  "  of  the  said  mortal  sickness  Ailstock,  3  Qratt.  660,  1S46.  For  a 
died,"  is  good,  without  also  stating  similar  error,  see  State  v.  EaUm,  75 
that  the  deceased  died  of  the  poison-  Mo.  586, 1882. 
ing.  R.  V,  Sandys,  1  C.  &  M.  345,  The  killing  of  deceased  by  defen- 
1841 ;  2  Mood.  C.  C.  227.  It  is  enough  dant  must  distinctly  appear.  State  v, 
to  allege  that  the  deceased  died  of  the  Edwards,  70  Mo.  480, 1879. 
wound.  It  is  not  necessary  to  aver  An  indictment  against  two  defen- 
that  he  died  of  the  stroke.  State  v.  dants,  which  states  the  death  to  be  the 
Oonley,  39  Me.  78, 1854.  Where  an  result  of  two  different  injuries  in- 
indictment  charged  a  prisoner  with  flicted  by  each  of  the  defendants  sepa- 
having  inflicted  upon  the  deceased  a  rately,  on  different  days,  is  bad.  R. 
mortal  wound,  of  which  mortal  wound  v,  Devitt,  8  C.  &  P.  639, 1838. 
he  did,  on  the  27th  day  of  June,  Ian-  »  See  supra,  2  312;  State  v.  Orrell,  1 
guish,  and  languishing  did  live  until  Dev.  139, 1826;  People  v,  Aro,  6  Cal. 
the  28th  day  of  June,  "  on  which  said  207,  1856 ;  People  v.  Kelley,  Ibid.  210, 
28th  day  of  June,  in  the  year  afore-  1856 ;  Edmonson  v.  State,  41  Tex.  496, 
said,  the  said  Richard  O'Licary,  in  the  1874 ;  Harding  v.  State,  4  Tex.  App. 
county  aforesaid,  died,"  it  was  held,  355, 1878 ;  Brassfield  v.  State,  55  Ark. 
that  it  sufficiently  charged  that  the  556, 1892. 

deceased   then    died  of  the   mortal  '  State  v,  Conley,  39  Me.  78, 1854; 

wound  inflicted  by  the  prisoner.  Lutz  State  t;.  Huff,  11  Nev.  17, 1876 ;  Lester 

v.Com.,29 Pa. 441,1857. Butdeathafter  v.  State,  9  Mo.  666,  1846;  State  v. 

the  ''languishing''  must  be  averred.  Mayfield,  66    Ibid.    125,  1877;    and 

State  V.  Sides,  64  Mo.  383, 1877.  cases  cited  to  2  536.    See  Whart.  Cr. 

An  indictment  stated  that  the  mor-  PI.  <&  Pr.  2  131.  See,  however.  State 
tal  wound  was  inflicted  on  the  7th  of  v,  Hobbs,  33  La.  An.  226, 1881 ;  Kan- 
November,  1845,  and  that  the  deceased  sas  t^.  Harp,  31  Eans.  496, 1884. 
languished  on  until  the  8th  of  Novem-  '  Whart  Cr.  PL  &  Pr.  i  132 ;  State 
ber,  in  the  year  aforesaid,  and  then  v.  Testerman,  68  Mo.  408, 1878. 
said:  "On  which  8th  d4y  of  May,  in  *  Whart.  Cr.  PI.  &  Pr.  J  139;  State 
the  year  aforesaid,  the  deceased  died."  v.  Haney,  67  N.  C.  467, 1872. 
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day/  and  when  such  date  is  distmctly  averred^  it  is  then  enough  to 
say  that  the  deceased  ^^  then  and  there  "  died.^  It  has  been  held, 
however,  that  this  averment  is  insufficient  when  it  appears  that  the 
blow  and  the  death  were  at  different  places.' 

"  Instantly  died ''  does  not  sufficiently  aver  time  of  death/  though 
it  is  otherwise  when  "  then  and  there  "  are  added.' 

The  general  effect  of  the  averment  "then  and  there  '^  is  consid- 
ered in  another  work.*^ 

§  638.  The  indictment  at  common  law  should  also  aver, 
in  accordance  with  the  facts,  the  place  of  the  death  of  the  be  s^emd! 
deceased.^. 

Where  the  stroke  was  at  one  time  and  place,  and  the  death  at 
another  time  and  place,  the  facts  should  be  specially  averred,  speci- 
fying the  day  on  which  the  party  died,  as  well  as  that  on  which  he 
was  stricken  ;  for  until  he  died  it  was  no  murder.® 

§  539.  Where  the  bill  of  indictment  is  found  by  the  grand  jury 
a  true  bill  for  manslaughter,  and  ignoramus  as  to  murder,       .  . 
it  is  stated  to  have  been  the  English  course  to  strike  out,  of  terms 
in  the  presence  of  the  grand  jury,  the  words  "  maliciously  "  afore- 
and  "of  malice  aforethought,"  and  "murder,"  and  to  ^^"«^*J'^ 
leave  only  so  much  as  makes  the  bill  to  be  one  for  man-  der  "  re- 
slaughter  ,**  and  this  appears  to  be  the  practice  at  the  case  to 
present  time  upon  some  of  the  circuits;  but  the  usual  Jf^ghter. 
course  in  this  country  is,  unless  the  emergency  of  the  case 
prevents  it,  to  present  a  new  bill   to  the  grand  jury  for  man- 
slaughter.    And  in  England  a  learned  judge  went  so  far  as  to  say 
that  this  should  be  done  where  the  grand  jury  have  returned  man- 
slaughter upon  a  bill  for  murder,  saying,  he  thought  it  the  better 
course  to  prefer  a  new  bill,  although  the  u^ual  course  on  the  circuit 

*  State  V.  Ryan,  13  Minn.  371, 1868.       '  2  Hawk.  b.  2,  c.  25,  s.  36 ;    1  Ch. 

*  State  V.  Haney,  67  N.  C.  467, 1872 ;  0.  L.  178 ;  3  Ibid.  732 ;  Com.  v.  Linton, 
Com.  V.  BobertBon,  (Mass.)  38  N.  E.  2  Ya.  Cas.  205, 1820 ;  State  v.  Orrell,  1 
Rep.  25, 1894.  Dey.  139, 1826 ;  State  v.  Coleman,  17 

»  Chapman  v.  People,  39  Mich.  857,  S.  C.  473, 1882.    See  this  point  dis- 

1878.  cussed,  supra,  {  292 ;  People  v.  Cox, 

*  R.  V,  Brownlow,  11  A.  &  E.  119,  9  Cal.  32,  1858;  Riggs  v.  State,  26 
1839;  State  t;.  Lakey,  65  Mo.  217, 1877.  Miss.  51, 1853;  Brassfield  v.  State,  55 

»  State  V,  Steeley,  65  Mo.  218,  1877.  Ark.  556, 1892 ;  Ball  v,  U.  S.,  11  Sup. 

See  Com.  v.  Ailstock,  8  Gratt.  660,  Ct  Rep.  761, 1891. 

1846 ;  State  v.  Ward,  9  Mo.  App.  587 ;  *»  1  East  P.  C.  c.  5,  s.  117,  p.  347. 

8.  c.  74  Mo.  253,  1881.  See  supra,  {  292. 

*  Whart.  Cr.  PL  &  Pr.  {  132.     Su-  »  2  Hale,  162. 
pra,  2  529. 
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had  been  to  alter  the  bill  for  murder,  on  the  finding  of  the  grand 
jury.*     The  omission  of  the  terms  '^  malice  aforethought "  and 
<' murder"  makes  the  indictment  incapable  at  common  law  of  sus- 
taining a  conviction  of  murder.'    If  there  are  proper  averments  of 
killing,  however,  there  can  be  a  conviction  of  manslaughter  under 
such  an  indictment. 
§  540.  The  joinder  of  counts,  being  common  to  indictments  gen- 
erally, is  discussed  at  large  in  another  work.'    It  is  suffi- 
^u?u  *      <5ient  here  to  repeat  that  counts  varying  the  statemente 
piay  be       of  the  mode  of  death  are  constantly  sustained  f  and  that 
an  indictment  for  murder  charging  in  one  count  A.  as 
principal  and  B.  as  accessary  before  the  fact,  and  in  another  count 
B.  as  principal  and  A.  as  accessary  before  the  fact,  charges  but  one 
offence,  and  such  counts  are  not  repugnant,^ 

XV.   VERDICT. 

§  541.  Where  the  jury  convicts  of  manslaughter  (or  of  murder 
in  the  second  d^ree),  the  verdict,  in  order  to  be  techni- 
or acquit-  cally  correct,  should  be,  "Not  guilty  of  murder,  but 
dauffhter^'  guilty  of  manslaughter  (or  of  murder  in  the  second  de- 
Msqmia  of  gree).*'  In  Maryland  this  exactness  is  held  to  be  essen- 
tial.* But  in  most  jurisdictions  such  nicety  is  not  re- 
quired.'   And  where  the  indictment  includes  murder,  and  is  itself 

*  Turner's  Case,  1  Lew.  176,  1880.  *  Supra,  i  625 ;  Com.  v.  Webster,  6 

'  R.  V.  Nicholson,  1  East  P.  C.  846,  Cush.  295, 1850 ;  Hunter  v.  State,  40 

1798 ;    Com.  v.  Chapman,  11  Cush.  N.  J.  L.  495, 1878 ;  State  v.  Baker,  68 

422, 1853;  Com.  v.  Gibson,  2  Va.  Cas.  N.  C.  276, 1869;  Dill  v.  State,  1  Tex. 

70, 1817 ;  Maile  v.  Com.,  9  Leigh,  661,  App.  278,  1876.    That  this  right  is 

1889.    See,  for  other  cases,  mpra,  {  not  affected  by  the  diyision  of  murder 

517.    Under  Wisconsin    statute,  see  into  degrees,  see  Cox  v.  People,  19 

Chase  v.  State,  50  Wis.  510, 1880.  Hun,  430, 1879 ;  80  N.  Y.  500. 

If  a  person  be  indicted  as  accessary  '  Whart.  Cr.  PI.  &  Pr.  {{  290-97 ; 

after  the  fact  to  a  murder,  he  may  be  State  v.  Hamlin,  47  Conn.  95,  1879 ; 

conyicted  as  accessary  after  the  fact  Hawley  v.  Com.,  75  Va.  847,  1880 ; 

to  manslau^ter,  if  the  offence  of  the  People  v,  Valencia,  43  Cal.  552, 1872. 

principal  turns  out  to  be  manslaugh-  *  State  v.  Flannigan,  6  Md.  166, 

ter.    R.  V,  Greenacre,  8  C.  &  P.  35,  1854 ;  Weighurat  v.  State,  7  Ibid.  445, 

1887.    Either  assisting  the  party  to  1854. 

conceal  the  death,  or  in  any  way  en-  "^  See  Whart.  Cr.  PL  &  Pr.  {{  465, 

abling  him  to  evade  the  pursuit  of  757  et  seq,    iSee  Pace  v.  State,  (Tex.) 

justice,  will  render  a  party,  who  knows  20    S.    W.    Bep.    762,    1892,   where 

the  offence  to  have  been  committed,  ^'guitty"    instead  of  "guilty"  was 

an  accessary  lifter  the  fact.    Ibid.  used. 

»  Whart  Cr.  PI.  &  Pr.  i  297. 
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valid,  either  a  conviction  or  acquittal  of  manslaughter,  as  has  been 
seen,  is  an  acquittal  of  murder.  The  same  effect  attends  a  convic- 
tion or  acquittal  of  murder  in  the  second  degree,  on  an  indictment 
for  murder  at  common  law.^ 

§  642.  On  an  indictment  for  murder  the  jury  may  find  a  verdict 
of  manslaughter  or  of  murder  in  the  second  d^ree,'  but 
not  in  some  jurisdictions,  of  the  misdemeanor  of  involun-  oonvictof 
tary  manslaughter.'     And  on  an  indictment  for  murder  ^^^^^  ^^ 
in  the  second  degree  there  can  be  a  conviction  of  man- 
slaughter.* 

Joint  defendants  may  be  convicted  of  different  degrees.* 

^  See,  fully,  cases  cited  in  Whart.  Dak.  Ter.  125, 1879;  and  see  other  cases 
Or.  PI.  &  Pr.  M  466,  742;  Com.  v.  cited  Whart.  Or.  Ev.  {  146,  and  of 
Herty,  109  Mass.  848, 1872 ;  People  v.  manslaughter  in  the  second  degree, 
Knapp,  26  Mich.  112,  1872;  State  v.  Brown  v.  State,  31  Fla.  207,  1898.  As 
Lessing,  16  Minn.  75,  1870 ;  DeAr-  sustaining  murder  in  the  second  de- 
man  V,  State,  71  Ala.  351, 1882 ;  Syl-  gree.  see  State  v.  Dowd,  19  Conn.  388, 
vester  «.  State,  72  Ibid.  201,  1882;  1849;  Johnson  v.  State,  17  Ala.  618, 
but  see  State  v.  McCord,  8  Kans.  232,  1850 ;  State  v.  Smith,  63  Mo.  139, 
1871;  Green  v.  State,  38  Ark.  221,  1873;  McPherson  v.  State,  29  Ark. 

1881.  In  Missouri  a  statute  has  been  225,  1873.  See  other  cases  cited 
passed  modifying  this  rule ;  but  this  Whart  Cr.  Ev.  {  144. 

statute  is  unconstitutional  as  to  all  '  Com.  v,  Gktble,  7  S.  .&  B.  423, 

offences  committed  before  its  passage.  1821;  Walters  v.  Com.,  44  Pa.  135, 

Kring   V.    Missouri,  107  U.  8.  221,  1862 ;  but  see  Whart  Cr.  PL  &  Pr.  § 

1882,  cited  9upra,  i  30.  261 ;  and  Hunter  v.  Com.,  79  Pa.  503, 
*  2  Hale,  246 ;  Post.  329 ;  State  v.  1873 ;  Braner  v.  State,  58  Ind.  159, 

Dearborn,  54  Me.  442, 1867;  State  v.  1877.  In  Kentucky  and  Louisiana 
Burt,  25  Yt.  373,  1853 ;  McNevins  v,  there  can  be  such  a  conviction. 
People,  61  Barb.  807,  1872;  Keefev.  Buckner  v.  Com.,  14  Bush,  601, 1879; 
People,  40  N.  Y.  348,  1869 ;  State  v.  State  v.  Griffin,  34  La.  An.  37, 1882. 
Flannigan,  6  Md.  167, 1854 ;  Davis  v.  Under  murder,  in  Kentucky,  de- 
State,  39  Ibid.  355, 1873 ;  Com.  v,  Liv-  fendant  cannot  be  convicted  of  wil- 
ingston,  14  Gratt.  592,  1857  ;  Wroe  v,  fully  striking.  Conner  v.  Com.,  13 
State,  20  Ohio  St.  460, 1870  ;  Bamett  Bush,  714, 1878. 
V,  People,  54  HI.  325,  1870 ;  Gordon  *  State  v.  Smith,  53  Mo.  139, 1873. 
V.  State,  3  Iowa,  410,  1856 ;  State  v.  *  Whart.  Cr.  PI.  &  Pr.  {  755 ; 
Leasing,  16  Minn.  75,  1870;  State  t;.  Mickey  v.  Com.,  9  Bush,  593,  1873. 
Martin,  30  Wis.  216,  1872;  Jordan  v.  Supra,  i  236.  See  Brannigan  v.  Peo- 
State,  22  Ga.  545, 1857;  Bell  v.  State,  pie,  3  Utah,  488,  1869,  where  on  an 
48  Ala.  685,  1871 ;  Hurt  v.  State,  25  indictment  of  several  persons  verdict 
Miss.  378,  1853;  Watson  v.  State,  5  was  "prisoner  guilty."  See  Bowman  v. 
Mo.  497,  1838 ;  State  v.  Sloan,  47  State,  (Tex.)  20  S.  W.  Rep.  558, 1892, 
Ibid.  604,  1871 ;  State  v,  McCord,  8  for  acquittal  of  accomplice.  State  v. 
Kans.  232,  1871 ;  People  t>.  Gilmore,  Pratt,  88  N.  C.  689,  1883 ;  State  v. 
4  Cal.  376, 1854;  State  v.  Bradley,  84  Whiteon.  Ill  N.  C.  695,  1892.  See 
8.  C.  136,  1891 ;  Territory  v.  Gay,  2  State  v.  Whitt,  113  N.  C.  716, 1893. 
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§  543.  In  New  York,  on  an  indictment  for  murder  at  common 
law,  a  verdict  of  guilty,  without  specifying  the  d^ree,  is 
must'  A  verdict  of  guilty  of  murder  in  the  first  d^ree.*  But  as 
^^  a  general  rule,  established  in  many  States  by  statute  (c.  g.y 
Maine,  Massachusetts,  Pennsylvania,  Ohio,  and  Califor- 
nia), in  others,  as  a  common  law  principle,  the  degree  must  be  des- 
ignated.^    In  Missouri  it  is  only  necessary,  by  statute,  to  specify 

^  Kennedy  v.  People,  39  N.  Y.  245,  see  McQuffie  v.  State,  17  Qa.  497, 
1868;  8.  P.,  Territory  v.  Romine,  2  1856;  Washington  v.  State,  86  Ibid. 
New  Mexico,  114,  1881 ;  Territory  v.  222, 1867.  As  to  Florida,  see  Nelson 
Yarberry.  Ibid.  391, 1883 ;  People  v,  v  State,  32  Fla.  244,  1893 ;  Grant  v. 
Cassiano,  30  Hun,  (N.  Y.)  388,  State,  33  Fla.  291, 1894. 
1883.  In  Massachusetts,  in  a  celebrated 

'  State  V,  Yerrill,  54  Me.  408,  1867 ;  case  which  has  been  the  subject  of 
State  V.  Cleveland,  58  Me.  564, 1870 ;  much  discussion,  in  1865-6,  it  was 
Com.  V.  Herty,  109  Mass.  348,  1872;  held  that  a  plea  of  "guilty  of  murder 
State  V.  Dowd,  19  Conn.  388,  1849 ;  in  the  first  degree/'  to  the  ordinary 
Ford  V.  State,  12  Md.  514, 1858 ;  State  indictment  for  murder,  is  good  with- 
V.  Oliver,  2  Houst  585, 1855 ;  State  v.  out  specifyiDg  the  &ctB  which  make 
Town,  Wright,  75 ;  Dick  v.  State,  3  murder  in  the  first  degree,  and  that 
Ohio  St.  89,  1853;  Parks  v.  State,  on  this  a  capital  sentence  could  be 
Ibid.  101,  1853  (in  Ohio,  however,  the  imposed.  Green  t;.  Com.,  12  Allen, 
indictment  must  be  special  under  stat-  155, 1866. 

ute,  as  there  are  no  common  law  In  Missouri  only  the  minor  degrees 
crimes) ;  Fonts  v.  State,  8  Ibid.  98,  need  be  specially  found.  State  v. 
1857 ;  Hagan  v.  State,  10  Ibid.  459,  Brannon,  45  Mo.  329,  1870.  But  see 
1859 ;  State  v,  Moran,  7  Clarke,  (Iowa)  State  v.  Jackson,  99  Mo.  60, 1889.  See 
236,  1858;  State  v,  Redman,  17  Ibid.  State  t^.  Meyers,  99  Mo.  107, 1889. 
329,  1864  (see,  however.  State  v.  See,  further,  as  to  verdicts,  Eannon 
Weese,  53  Ibid.  92,  1880) ;  Tully  v.  v.  State,  10  Lea,  386,  1882 ;  State  v. 
People,  6  Mich.  273, 1859 ;  Hogan  v.  Potter,  16  Kans,  80,  1876 ;  State  v. 
State,  30  Wis.  428,  1872 ;  State  v.  Bowen,  Ibid.  475, 1876 ;  Ford  v.  State, 
Reddick,  7  Kans.  143, 1871 ;  State  v.  34  Ark.  649,  1879 ;  Wooldridge  v. 
Huber,  8  Ibid.  447, 1871 ;  Johnson  v.  State,  13  Tex.  App.  443, 1883 ;  Walker 
State,  17  Ala.  618, 1850 ;  Hall  v.  State,  v.  State,  Ibid.  618,  1883 ;  Johnson  v. 
40  Ibid.  698, 1867 ;  Robertson  v.  State,  State,  30  Tex.  App.  419, 1891. 
42  Ibid.  509, 1868  (by  statute)  ;  Levi-  In  Pennsylvania,  on  an  indictment 
son  V.  State,  54  Ibid.  520, 1875  (a  case  for  murder  by  poisoning,  a  verdict  of 
of  poisoning);  Storey  v.  State,  71  guilty  in  manner  and  form  as  indicted 
Ibid.  331,  1882 ;  Kendall  v.  State,  65  is  a  verdict  of  guilty  of  murder  in  the 
Ibid.  492,  1880 ;  McGtee  v.  State,  8  first  degree.  Com.  v.  Earle,  1  Whart. 
Mo.  495,  1844;  State  v.  Upton,  20  525,  1836.  But  if  the  indictment  is 
Ibid.  397,  1855 ;  People  v.  Campbell,  one  which  fits  equally  to  murder  in 
40  Cal.  129, 1870 ;  Isbell  v.  State,  31  the  second  degree,  then  a  general 
Tex.  138,  1868;  Dubose  v.  State,  13  verdict  of  guilty  carries  only  the 
Tex.  App.  418, 1883 ;  State  v.  Rover,  second  degree.  Johnson  v.  Com.,  24 
10  Nev.  388,  1875.    As  to  Georgia,  Pa.  386,  1855.    But  now  the  verdict, 
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the  degree  when  a  minor  offence  is  found.*  In  Georgia,  a  verdict 
of  "  guilty  of  manslaughter  "  is  regarded  as  a  verdict  of  guilty  of 
voluntary  manslaughter,  the  highest  grade  of  that  offence  by 
statute.' 

In  some  States,  where  the  indictment  is  specifically  for  murder 
in  the  first  degree,  then  a  verdict  of  guilty  ^^  in  manner  and  form 
as  indicted,"  is  for  the  first  degree.* 

As  we  have  seen,^  a  common  law  indictment  for  murder  will  sus- 
tain a  verdict  of  murder  in  the  first  degree. 

§  544.  At  common  law — for  the  reason  that  in  such  case  the  de- 
fendant would  be  convicted  of  a  misdemeanor  on  a  trial,  „  ,_ 
in  which  he,  from  the  form  of  the  indictment,  would  be  for  as- 
deprived  of  privileges  to  which  on  indictments  for  mere  "^"'*- 
misdemeanors  he  is  entitled,  there  can  be  no  conviction  for  an 
assault  under  an  indictment  for  murder.'  In  what  respect  this 
rule  has  been  varied  by  statute  or  otherwise  has  been  discussed 
elsewhere.* 

by  statute,  must  state  the  degree.  Lane  the  court;"  State  v.  Murrell,  33  S.  C. 

V.  Com.,  69  Ibid.  371, 1868.  83, 1890.    See  Hays  v.  Com.,  (Ky.)  14 

In  Indiana,  where  there  are  no  com-  S.  W.  Rep.  833,  1890 ;  State  v.  West, 

men  law  crimes,  it  is  held  that  the  (La.)  13  So.  Bep.  173,  1893. 

indictment  must  specially  designate  In  some  States  not  only  the  degree 

the  grade   under   the   statute ;    and  hut  the  punishment  must  he  specified, 

hence  a  general  yerdict  of  guilty  under  Infra,  {  547. 

an  indictment  for  the  first  degree  con-  '  State  v,  Brannon,  45  Mo.  329, 1870. 

victs  of  the  first  degree.    Kennedy  v.  That  in  a  verdict  for  *'  manslaughter 

State,  6  Ind.  485,  1855.    See  Fahne-  in  the  second  degree,"  the  italicized 

stock  V.  State,   23  Ibid.  231,    1864;  words  can  be  discharged  as  surplusage, 

Snyder  v.  State,  59  Ibid.  105, 1877.  see  Traube  v.  State,  56  Miss.  153. 1878. 

In  State  t;.  Buzzell,  58  N.  H.  257,  *  Welch  v.  State,  50  Ga.  128,  1873. 

1878,  which  was  an  indictment  against  '  State  v.  Hooker,  17  Vt.  658, 1845 ; 

an  alleged  accessary  before  the  fiict  to  Com.  t^.  Earl,   1  Whart    525,  1821 ; 

a  murder,  the  jury  returned  a  verdict  White  v.  Com.,  6  Binn.  179, 1813,  but 

of  guilty,  without  finding  whether  the  see  Lane  v.  Com.,  59  Pa.  371,  1868; 

defendant  was  accessary  to  murder  in  State  v.  Weese,  53  Iowa,  92,  1880 ; 

the  first  or  second  degree.    The  prin-  State  v,  Jennings,  24  Kans.  642, 1881. 

cipal  had  been  convicted  of  murder  in  See  Evans  v.  State,  58  Ark.  47,  1893. 

the  first  degree,  which  appeared  by  *  Supra,  i  393. 

the  record.    It  was  ruled  that  the  ver-  ^  See  Whart.  Cr.  PI.  &  Pr.  (9th  ed.) 

diet  was  equivalent  to  guilty  of  being  {  249. 

accessary  to  murder  in  the  first  degree.  •  Whart.  Cr/  PI.  A  Pr.  {  742 ;  Whart. 

In  Garvey  v.  People,  6  Colo.  559,  Crim.  Ev.  i  132. 

1883,  it  was  held  that  a  plea  of  guilty  That  such  convictions  can  now  be 

goes  to  the  lowest  degree.  had  both  in  England  and  this  country. 

Verdict  of "  guilty  in  the  mercy  of  see  R.  v.  Birch,  7  Den.  C.  C.  185 ; 

507 


§  647.]  CRIMES.  [book  h. 

Exeu   bi         ^  ^^^'  ^^^^  ^^  J^^  ^^  ^^  homicide  is  excusable^ 
homicide     the  practice  in  this  country  is  not  to  find  so  specially,  but 

acquits.  .  *.  -, 

^  to  acquit. 

AccessaiT  §  546.  A  person  may  be  l^ally  convicted  as  accessary 

degree.  before  the  fact  of  murder  in  the  second  degree.^ 

Designa-  §  ^47.  In  several  States,  it  is  incumbent  on  the  jury  to 

tion  of  designate  the  punishment  to  be  inflicted.   In  such  case  the 

ment.  statute  must  b^  followed  in  the  verdict.' 

Com.  V.  Drum,  19  Pick.  479,  1837 ;  As  to  accessary  to  manslaughter,  see 

People  V.  McDonnell,  92  N.  Y.  657,  mpra,  i  282. 

1883 ;  Scott  v.  State,  60  Miss.  268,  *  Walston  v.  State,  54  Ga.  2  242, 

1882 ;  State  v.  O'Eane,  23  Eana.  244,  1875 ;  Green  t;.  State,  55  Miss.  454, 

1880 ;  Peterson  v.  State,  12  Tex.  App.  1877.    See  Whart  Cr.  Pi.  &  Pr.  U 

650, 1882.    The  distinctions  are  more  736  et  seq. 

fully  given  in  Whart  Cr.  PI.  h  Pr.  See,  as  to  specification  of  punish- 

(9th  ed.)  2  249.  ment.  Buster  t;.  State,  42  Tex.  315, 

*  See  wpra,  {  308.  1875 ;  People  v.  Welch,  49  Cal.  174, 

«  Jones  v.  State,  13  Tex.  168, 1854.  1874. 


POINTS  BEQUESTED  FOR  THE  DEFENCE  IMPBOPEBLY 
REFUSED,  AND  ERRONEOUS  CHARGES. 

Premeditation  and  Malice  Mnat  Be  Shown. 

The  court  charged  the  jury  as  follows :  "  Malice  is  implied  from  any  de- 
liberate, cool,  injurious,  and  unlawful  act  against  another  which  shows  an 
abandoned  and  malignant  heart,  and  if  one  person  without  apparent  provo- 
cation, wilfully  and  intentionally  and  unlawfully  shoots  another  with  a 
deadly  weapon,  although  he  had  no  previous  malice  or  ill-will  against  the 
party  slain,  yet  he  is  presumed  to  have  had  such  malice  at  the  moment  of 
the  shooting ;  and  unless  the  evidence  shows  that  he  was  acting  from  some 
innocent  or  proper  motive,  or  that  he  was  justified  or  excusable,  such  killing 
would  be  murder.''    Held  error.    Adams  v.  State,  28  Fla.  511, 1891. 

Failure  to  Completely  Frore  an  Alibi  is  No  Evldenee  of  Gkult. 

The  court  charged :  '^  When  proof  of  an  alibi  is  attempted,  and  proven  to 
the  satisfaction  of  the  jury,  it  is  conclusive  of  the  case.  When  it  is  attempted, 
and  the  proof  to  sustain  it  is  not  satis&ctory,  the  failure  to  prove  it  satisfac- 
torily is  a  circumstance  unfavorable  to  the  defendant ;  but  it  is  no  more  so 
than  an  attempt  to  clear  himself  by  any  other  false  or  fisibricated  testimony.'' 
Held  error.    Ibid. 

EiTor  to  Assume  Defendant  Struck  the  Fatal  Blow  if  the  Fact  is 

Disputed. 

Where  there  is  no  direct  proof  that  defendant  inflicted  the  wounds  which 
caused  death,  it  was  held  error  to  charge  that  '*  in  considering  whether  tiie 
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killing  was  justifiable  on  the  ground  the  killing  was  in  self-defence,  the  jury 
should  consider  all  the  circumstances  attending  the  killing,  the  conduct  of 
the  parties  at  the  time  and  immediately  prior  thereto,  and  the  degree  of 
force  used  by  the  prisoner  in  making  what  is  claimed  to  be  his  self-defence, 
as  bearing  upon  the  question  whether  the  blows,  cuts,  and  wounds  given  the 
deceased  were  actually  given  in  self-defence,  or  whether  they  were  given  in 
carrying  out  an  unlawful  purpose ;  and  if  the  jury  believe  from  the  evidence 
that  the  force  used  was  unreasonable  in  amount  and  character,  and  such  as 
a  reasonable  mind  would  have  so  considered  under  the  circumstances,  it  is 
proper  for  the  jury  to  consider  that  fact  in  determining  whether  the  killing 
was  in  self-defence  or  not."    Cannon  v.  People,  141  111.  270, 1892. 

Bight  of  Self-defence  with  a  Deadly  Weapon. 

Where  the  only  evidence  as  to  the  deceased  assaulting  defendant  is  that 
he  assaulted  him  with  a  deadly  weapon,  an  instruction  was  given  at  the 
request  of  the  people  "  that  a  person  has  no  right  to  use  any  more  force  in 
self-defence  than  a  person  of  ordinary  prudence  would  deem  necessary  under 
the  circumstances ;  if  he  is  struck  with  the  naked  hand  and  there  is  no 
reason  to  believe  there  is  a  design  to  do  him  greajb  bodily  harm,  he  will  not 
be  justified  in  returning  blows  with  a  dangerous  weapon ;  and  if  the  jury 
believe  that  Martin  Ryan  did  strike  or  slap  the  defendant  with  his  naked 
hand,  without  any  design  to  do  him  great  bodily  harm,  and  they  fiirther  find 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant  then 
assaulted  the  said  Martin  Byan  with  a  deadly  weapon,  inflicting  serious  and 
fatal  wounds  upon  his  person,  thereby  causing  his  death,  then  the  jury 
should  find  the  defendant  guilty."    Held  error.    Cannon  v.  People,  Ibid. 

Accidental  Shooting— Binding  Charge. 

Where  the  evidence  indicated  an  accidental  shooting,  it  was  held  error  to 
charge  that  the  jury  could  render  but  one  verdict,  guilty  generally,  or  guilty 
with  a  recommendation  that  the  defendant  be  imprisoned  in  the  penitentiary 
for  life,  or  not  guilty.    Burton  v.  State,  92  Ga.  449,  1893. 

State  Must  Prove  Defendant  Committed  First  Assault. 

The  defendant  requested  the  court  to  charge  that  when  it  is  uncertain  who 
committed  the  first  assault,  then  it  is  the  duty  of  the  State  to  prove  beyond 
a  reasonable  doubt  that  it  was  the  defendant.  Refused.  Held  error.  State 
V.  Workman,  39  S.  C.  151,  1892. 

Definition  of  Murder  Must  Be  Explicit. 

An  instruction  that  "  murder  in  the  second  degree  embraces  all  cases  of 
murder  at  common  law  in  which  there  was  no  specific  intent  to  kill,  but  in 
which  the  law  presumes  an  intent  to  kill,  and  which  are  not  made  man- 
slaughter or  murder  in  the  first  degree  by  statute,"  is  too  abstract  for  a  jury. 
State  V.  Mitchell,  98  Mo.  657, 1889. 

CKdlt  Must  Be  Shown  Beyond  a  Seasonable  Doubt 

It  was  error  for  the  court  to  refuse  to  charge  the  jury  that  "  if  they  are 
not  satisfied  beyond  a  reasonable  doubt  that  when  defendant  threw  the  brick 
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he  intended  to  kill  deceased,  or  that  the  act  is  one  from  which  death  or  great 
bodily  harm  would  ensue,  they  must  acquit  defendant  of  manslaughter  in 
the  first  degree."    Lewis  v.  State,  96  Ala.  6, 1892. 

Self-defence  Need  Not  Be  Proved  by  Preponderance  of  Evidence. 

An  instruction  that  if  the  State  should  first  make  out  a  case  of  murder  or 
manslaughter  beyond  a  reasonable  doubt,  it  would  then  be  necessary  for 
defendant  to  prove  self-defence  by  such  a  preponderance  of  evidence  as 
would  show  beyond  a  reasonable  doubt  his  being  guilty,  is  not  only  am- 
biguous, but  leads  to  the  belief  that  more  than  a  preponderance  of  evidence 
would  be  necessary  to  establish  the  self-defence.  State  v.  Summers,  36  S.  C. 
479, 1892. 

Except  in  Oases  of  Conspiracy,  the  Defendant  Must  Be  Shown  to  Have 

Struck  the  Fatal  Blow. 

Where  there  is  no  evidence  that  the  conflict  was  brought  about  in  pursu- 
ance of  any  conspiracy,  or  that  there  was  any  premeditated  co-operation 
between  the  difierent  participators,  it  is  error  to  instruct  that ''  if  defendant 
voluntarily  brought  on  a  difficulty  or  shooting  with  deceased,  and  thereby 
caused  other  persons  to  take  part  in  the  unlawful  aflray  in  which  deceased 
was  killed,  defendant  is  guilty  of  murder,  although  he  may  not  have  fired 
the  fatal  shot.''    Brabston  v.  Stat€,  68  Miss.  208,  1890. 

Technical  Words  Not  to  Be  Used  Without  Explanation. 

Where  the  Code  of  Mississippi,  {  2878,  provides  that  a  killing  is  justifiable 
when  committed  in  lawful  defence  of  any  other  human  being,  where  there 
are  reasonable  gfounds  to  apprehend  a  design  to  commit  a  felony,  it  was  held 
error  to  instruct  the  jury  that  in  order  to  acquit  the  defendant  it  must  appear 
that  the  homicide  "  was  necessary  to  save  the  life  of  L.,  feloniously  attacked 
by  deceased  without  provocation,"  as  it  fails  to  define  what  constitutes  a 
felonious  attack  by  deceased.    Brabston  v.  State,  supra. 

Defendant  requested  the  court  to  charge  that  "  if  the  jury  believe  from  the 
evidence  that  deceased  was  making  a  deadly  assault  on  L.,  and  that  defendant 
had  reasonable  ground  to  apprehend  that  deceased  designed  to  kill  L.,  or  to 
do  him  great  personal  injury,  and  that  there  was  imminent  danger  of  such 
design  being  accomplished,  the  defendant  had  the  right  to  kill  deceased  in 
defence  of  L."    Befiised.    Error.    Ibid. 

The  court  refused  to  charge  that  "  if  the  jury  find  that  the  thing  the  de- 
fendant (the  owner  of  the  premises)  did  in  the  first  instance  was  to  speak  to 
deceased  in  a  peaceable,  quiet  manner,  to  warn  him  not  to  trespass  on  his 
premises,  then  the  defendant  was  not  the  aggressor.''  Held  error.  Gibson 
V,  State,  91  Ala.  64,  1890. 

Self-defence.    Bight  Qualified  to  too  Great  an  Extent 

The  following  charge  was  held  objectionable  as  being  ambiguous  and  as 
giving  undue  prominence  to  the  necessity  for  deliberation:  ''If  the  defendant, 
being  without  fault,  believed  himself  in  imminent  danger  of  great  bodily 
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harm,  and  could  think  of  no  less  dangerous  means  of  preventing  the  same 
than  the  use  of  the  weappn  employed,  he  would  be  justified  in  making  such 
use  of  it  as  then  appeared  necessary."  This  was  followed  by  a  statement 
that  they  were  to  be  very  careful  on  this  point,  that  deceased's  right  to  life 
was  as  sacred  as  defendant's  right  of  self-defence.  Fields  v.  State,  184  Ind. 
46,  1892. 

Self-defence.   Proper  Ohaxge  Refused. 

It  was  held  error  to  refose  an  instruction  that  *'  if  the  jury  believe  from  the 
evidence  that  neither  of  defendants  brought  on,  provoked,  or  encouraged  the 
difficulty,  but  were  talking  with  deceased  in  a  quiet,  orderly,  and  peaceable 
manner,  and  that  deceased  threatened  to  shoot  defendant,  B.,  and  at  the 
same  time  placed  his  hand  in  his  pocket  in  such  a  manner  as  to  indicate  to 
a  reasonable  mind  that  his  purpose  was  to  draw  a  weapon  and  shoot,  and 
drew  it  in  a  threatening  manner,  and  said  he  would  cut  his  throat,  and  jumped 
at  B.  and  cut  and  disabled  his  left  arm,  and  was  putting  himself  in  a  position 
to  strike  again,  and  at  the  moment  there  was  no  reasonable  mode  of  escape 
without  increasing  defendant's  peril,  then  defendant  was  authorized  to  antici- 
pate deceased  and  shoot  first,  having  the  right  to  act  upon  the  reasonable 
appearance  of  things."    Gibson  v.  State,  91  Ala.  64, 1890. 

Self-defence.    That  Defendant  Provoked  Quarrel  Does  Not  Necessarily 

do  away  with  Right  of. 

The  court  instructed  the  jury  that  if  defendant  voluntarily  provoked  the 
difficulty  which  resulted  in  death  of  deceased  by  defendant,  "  then  the  jury 
cannot  acquit  defendant  on  ground  of  self-defence;  and  this  is  true,  al- 
though ...  at  the  time  defendant  fired  the  shot  that  resulted  in  the 
death  of  deceased,  he  was  pursued  by  deceased  and  was  hard  pressed,  and 
endeavoring  to  get  away  from  deceased  and  to  abandon  the  combat."  Held 
error.    State  v.  Cable,  117  Mo.  380, 1898. 

Self-defence.    Right  to  Qect  Trespassers. 

Where  homicide  occurred  on  defendant's  premises,  of  which  deceased  and 
others  were  unlawfiilly  trying  to  dispossess  him,  it  was  error  to  fail  to  instruct 
on  the  question  of  self-defence,  that  defendant  being  on  the  premises  was  not 
bound  to  retreat,  but  had  the  right  to  use  such  force  as  was  reasonable  and 
necessary  to  repel  a  forcible  entry  thereon.  Baker  v.  Com.,  93  Ky.  302, 
1892. 

So,  also,  as  to  defence  to  the  person.  Crane  v.  Com.,  (Ky.)  13  S.  W.  Rep. 
1079, 1890. 

In  Moody  v  State,  30  Tex.  App.  422,  1891,  it  was  held  error  for  the  court 
to  instruct  the  jury  that  the  penalty  may  be  either  fine  or  imprisonment, 
where  the  statute  provides  that  there  may  be  **  both  such  fine  and  imprison- 
ment." Also  error  for  the  court  to  fail  to  instruct  the  jury  as  to  malice  afore- 
thought, and  this  is  not  cured  by  definitions  of  express  and  implied  malice. 
Ibid. 
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CHAP,  n.]  BAPE.  [§  551. 

Definition. 

§  550.  Rape  is  the  act  of  a  man  having  unlawful  C9xnal  knowl- 
edge of  a  woman  without  her  conscious  and  voluntary  permission.^ 
How  far,  if  such  permission  be  giveU;  the  fact  that  it  was  obtained 
by  fraud  or  through  the  woman's  ignorance  affects  the 
case,  is  hereafter  discussed.*    "Forcibly,"  is  frequently  uae force 
introduced  as  essential  to  the  offence  f*  but  it   is   not  '^^^^'^'y* 
(except  so  far  as  force  is  an  ordinary  incident  of  the  act  of  coi- 
tion) requisite  in  those  cases  in  which  acquiescence  is  caused  by 
fraud  or  stupefaction.^     But  "forcibly''  must  be  alleged  in  the 
indictment ;  though  in  the  cases  just  referred  to  the  allegation  is 
satisfied  by  mere  proof  of  penetration.*    The  intent  to  use  force, 
however,  in  case  fraud  or  stupefaction  should  fail,  is  essential  to 
the  offence.* 

I.  defendant's  capacity  to  commit  offence. 

§  551.  At  common  law  a  boy  under  fourteen  is  irrebuttably  pre- 
sumed to  be  incapable  of  committing  a  rape,^  though  in 
several  States  in  this  country  this  presumption  is  held  to  foSru^n 
be  rebuttable.®    Whether  a  boy  under  fourteen  is  indicta-  ^  PJ®; 

•^  ,        ,  ^         Bumed  to 

ble  at  common  law  for  an  assault  with  intent  to  ravish,  be  incapa- 
has  been  disputed.    The  affirmative  has  been  maintained  offAnce. 

^  See  Staph.  Dig.  Oim.  Law,  c.  v.  State,  50  Ga.  79,  1878;  McNair  v. 
xxix. ;  Walton  v.  State,  29  Tex.  App.  State,  58  Ala.  458, 1875 ;  Dawson  v. 
168, 1890.  State,  29  Ark.  116, 1874 ;  Bradley  v. 

•  Infra,  i  559.  State,  82  Ibid.  704, 1878 ;  Hull  v.  State, 

•  1  East  P.  C.  484 ;  4  Bl.  Com.  210 ;  22  Wis.  580, 1868  ;  Stephens  v.  State, 
1  Buss,  on  Cr.  (9th  Am.  ed.)  904;  107  Ind.  186,  1886;  White  v.  State, 
Bradley  v.  State,  82  Ark.  704, 1878.      186  Ind.  808, 1894.    For  other  cases, 

•  See  infra,  {  568 ;  Pomeroy  v.  State,  see  infra,  J  568. 

94  Ind.  96, 1888.  ^  1  Hale,  681 ;  Lewis  C.  L.  558 ;  R. 

•  Infra,  {  578.  See  Com.  v.  Fogerty,  v.  Eldershaw,  8  C.  &  P.  896, 1828 ;  B. 
8  Gray,  489,  1857 ;  Jones  v.  State,  10  v.  Groombridge,  7  Ibid.  582,  1886 ;  R. 
Tex.  App.  552, 1881.  v.  Philips,  8  Ibid.  786 ;  R.  v.  Jordan, 

•  Ir^ra,  {  568;  R.  v,  Lloyd,  7  C.  &  9  Ibid.  118,  1889;  R.  v,  Brimilow, 
P.  818,  1886 ;  R.  v,  Stanton,  1  C.  &  K.  Ibid.  866,  1840 ;  State  v.  Sam,  Wins- 
415,  1844;  R.  v.  Case,  1  Den.  C.  C.  ton,  (N.  C.)  800,  1864;  State  v.  Pugh, 
580,  1850 ;  4  Cox  C.  C.  220 ;  R.  v.  7  Jones,  (N.  C.)  61, 1859 ;  Stephen  v, 
Wright,  4  F.  &  F.  967,  1866 :  Com.  r.  State,  11  Ga.  225,  1852;  McKinny  v. 
Merrill,  14  Gray,  415, 1860 ;  Smith  v.  State,  29  Fla.  565,  1892.  See  supra, 
State,  12  Ohio  St.  466, 1861 ;  State  v.  i  69. 

Hagerman,  47  Iowa,  151, 1877 ;  State       *  People  v,  Randolph,  2  Parker  C. 

V.  Erickson,  45  Wis.  86,  1878;  Taylor  R.  174,  1855;  People  v.  Croucher,  2 
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in  Massachusetts  ;^  and  in  other  States  it  has  been  held  that  while 
there  is  a  presumption  of  incapacity^  this  presumption  may  be 
overcome  by  counter  proof.*  But  the  prevalent  opinion  is  that  in 
such  cases  the  presumption  of  incapacity  is  irrebuttable.* 

But  whatever  may  be  the  limits  of  the  defendant's  capacity  as  a 
direct  agent^  it  is  clear  that  when  concerned  with  others  he  may, 
when  otherwise  penally  responsible,  be  convicted  as  principal  in 
the  second  degree;*  or  of  a  simple  assault,  even  on  evidence  of 
rape.* 

§  552.  Impotency  is  a  sufficient  defence  to  an  indictment  for  the 
.      .         consummated  offence,  thouQ^h  not  for  an  assault  with  in- 
iB  a  de-       tent.*    The  subject  of  impotency  is  fully  considered  in 
another  work.^ 

§  553.  Though  a  husband  cannot  be  convicted  of  the 
majbe^in-  offenoe,®  he   may  be  tried  as  the  accessary  of  another 
dieted  as     therein,  and  the  wife  is  a  competent  witness    against 
both  to  prove  the  violence.* 

Wheeler  C.  C.  42, 1800 ;  Williams  v.  How,  Ibid.  366,  1840 ;  State  v.  Sam, 
State,  14  Ohio,  222,  1846;  Smith  v.  Winston,  (N.  C.)  800,  1864;  State  v. 
State,  12  Ohio  St.  466,  1861 ;  Hilta-  Pugh,  7  Jones,  (N.  0.)  61, 1869 ;  State 
biddle  v.  State,  35  Ibid.  52,  1878 ;  v.  Handy,  4  Barring.  566,  1845 ;  and 
Wagoner  v.  State,  5  Lea,  352, 1882.        see  mpra,  {  69.    Whether  absolute 

The  section  in  the  Code  of  Criminal  legal  incapacity  bars  an  indictment 
Procedure  (74  O.  L.  349,  i  31),  dis-  for  an  attempt  is  considered  else- 
pensing  with  proof  of  emission,  has  no  where.  Supra,  {{  183-4. 
relation  to  capacity ;  and  hence  it  does  That  the  defendant's  good  charac- 
not  so  enlarge  the  meaning  of  the  stat-  ter  may  be  considered  by  the  jury,  see 
utory  provision  in  relation  to  rape  (74  State  v,  Witten,  100  Mo.  525,  1890 ; 
O.  L.  245,  3  9)  as  to  include  persons  Lincecum  v.  State,  29  Tex.  App.  328, 
not  theretofore  amenable  to  that  pro-  1890. 

vision.  If  it  appear,  on  the  trial  of  ^1  Buss,  on  Cr.  921  et  9eq.  (9th 
one  charged  with  rape,  that  he  is  a  Am.  ed.). 

boy  under  fourteen  years  of  age,  the  ^  B.  v.  Eldershaw,  supra;  State  v, 
burden  is  on  the  State  to  prove  Pugh,  mpra;  B.  v.  Phillips,  8  C.  & 
capacity  to  commit  the  crime.    Hilta-  P.  736, 1839. 

biddle  v.  State,  35  Ohio  St.  52, 1878.       *  See  supra,  i  184 ;  Nugent  v.  State, 
See  criticism  in  10  Weekly  Bulletin,   18  Ala.  521, 1850. 
222.  ^  3  Whart.  &  St,  Med.  Jur.  JJ  201  et 

1  Com.  V.  Green,  2  Pick.  380, 1824.     seq, 

'  People  V.  Bandolph,  2  Park.  0.  B.       ^  See  on  this  point  remarks  of  Sir 
174, 1855.  J.  Hannen,  in  S.  v.  A.,  39  L.  T.  (N. 

»  B.  V.  Eldershaw,  3  C.  &  P.  896;  S.)  128, 1878. 
B.  V.  Groombridge,  7  Ibid.  582,  1836 ;       »  1  Hale,  629 ;  Lord  Audley's  Case, 
B„v.  Philips,  8  Ibid.  736, 1839 ;  B.  v.  12  Mod.  340,  454, 1700 ;  1  St.  Trials, 
Jordan,  9  Ibid.  118,  1839 ;  B.  v.  Brim-  387 ;  1  Stra.  633. 
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§  553  a.  All  coDoerned  as  assistants  may  be  convicted  as  princi- 
pals in  the  second  degree ;  though  only  the  actual  perpe- 
trator can  be  charged  as  principal  in  the  first  degree.'  ants  are 
A  woman  assisting  may  be  charged  as  principal  in  the  UJ^^^a* 
second  degree.*  degree. 

II.   IN   WHAT  CARNAL   KNOWLEDGE  CONSISTS. 

§  554.  "  A  very  considerable  doubt/'  remarks  Mr.  East;  ^'  hav- 
ing arisen  as  to  what  shall  be  considered  sufficient  evidence  of  the 
actual  commission  of  this  offence^  it  is  necessary  to  enter  into  an 
inquiry  which  would  otherwise  be  offensive  to  decency,  pen^trj^. 
Considering  the  nature  of  the.  crime,  that  it  is  a  brutal  tionmust 
and  violent  attack  upon  the  honor  and  chastity  of  the  but  not 
weaker  sex,  it  seems  more  natural  and  consonant  to  those  ®™""*°^- 
sentiments  of  laudable  indignation  which  induced  our  ancient  law- 
givers to  rank  this  offence  among  felonies,  if  all  further  inquiry 
were  unnecessary  after  satisfactory  proof  of  the  violence  having 
been  perpetrated  by  actual  penetration  of  the  unhappy  sufferer's 
body.  The  quick  sense  of  honor,  the  pride  of  virtue,  which  na- 
ture, to  render  the  sex  amiable,  hath  implanted  in  the  female  heart, 
as  Mr.  Justice  Foster  has  expressed  himself,  is  already  violated  past 
redemption,  and  the  injurious  consequences  to  society  are  in  every 
respect  complete.  Upon  what  principle  and  for  what  rational  pur- 
pose any  further  investigation  came  to  be  supposed  necessary,  the 
books  which  record  the  dicta  to  that  effect  do  not  furnish  a  trace." 
The  doubts,  however,  that  existed  in  England  have  been  put  to  rest 
by  the  9  Geo.  IV.  c.  31,  making  the  least  penetration  enough.  In 
this  country  the  proof  of  emission  seems  rarely  to  have  been  re- 
quired ;  and,  aside  from  statute,  the  prevalent  opinion  here  is  that 
as  the  essence  of  the  crime  is  the  violence  done  to  the  person  and 
feelings  of  the  woman,  which  is  completed  by  penetration  without 
emission,  it  will  be  sufficient  to  prove  penetration  no  matter  how 
slight.^     In  Ohio  proof  of  emission  was  once  but  is  no  Ipnger  re- 

^  Irifray  {  569;   Kessler  v.  Com.,  12  the  girl  to  aid  and  abet  a  male  person 

Bush,  18,  1876.    See  State  v.  Com-  in  committing,  or  to  incite  him  to 

stock,  46  Iowa,  265, 1877.  commit,  the  misdemeanor  of  having 

'  State  V,  Jones,  83  N.  C.  606, 1880.  unlawful  carnal  knowledge   of  her. 

But  under  Section  6  of  the  Criminal  Queen  v,  Tyrrell,  [1894]  1  Q.  B.  710. 

Law  Amendment  Act  (1886),  forbid-  '  See  State  v.  Shields,  45  Conn.  266, 

ding  illicit  intercourse  with  girls  under  1877;  Powers  v.  Sullivan,  Addis.  148, 

sixteen,  it  is  not  a  criminal  ofifence  for  1793 ;   Comstock  v»  State,  14  Nebr. 
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quired.^     In   New  York,  by  statute^  penetration   alone  is  made 
sufficient  to  support  conviction,  without  emission.' 

§  656.  But  while  the  slightest  penetration  is  sufficient,  there  must 
be  proof  beyond  reasonable  doubt  of  9ome^  though  the  proof  of  this 
may  be  inferred  from  circumstances  aside  from  the  statement  of  the 
party  injured,*  It  must  be  shown,  to  adopt  the  phraseology  of  Tin- 

205,  1883.    See  State  v.  Le  Blanc,  1   Or.  371,  1892 ;   Bodgers  v.  State,  30 
Treadw.  364 ;  3  Brev.  839, 1813 ;  Tay-  Tex.  App.  510, 1891 ;  State  v.  Dalton, 
lor  v.  State,  111  Ind.  279, 1887 ;  State   106  Mo.  463, 1891.  See  3  Whart.&  St 
V.  Depoister,  21  Nev.  107, 1891 ;  Lu- .  Med.  Jur.  {{  693  et  seq. 
jano  V,  State,  32  Tex.  Or.  414, 1893.  *  See  B.  v.  Lines,  1 C.  &  K.  393, 1844; 

1  Williams  v.  State,  14  Ohio,  222,  State  v.  Hodges,  Phil.  Law,  (N.  0.) 
1846 ;  Blackburn  v.  State,  22  Ohio  St.  231, 1867,  (overruling  State  v.  Gray,  8 
102,  1871,  in  which  latter  case  the  Jones,  170, 1860) ;  Brauer  v.  State,  25 
court  questioned  the  former  ruling.  Wis.413, 1870;  State  v.  Tarr,  28  Iowa, 
Se9  States.  Hargrave,  66  N.  0.  466,  397,  1869;  Taylor  v.  State,  111  Ind. 
1871,  holding  this  to  be  necessary,  279,  1887.  Medical  testimony  is  ad- 
which  proof  is  now  dispensed  with  missible  both  in  proof  and  in  rebuttal 
both  in  Ohio  and  North  Oarolina  hy  of  penetration.  State  v,  Watson,  81 
statute.    Supray  2  651.  Iowa,  380,  1890.    Very  questionable 

When,  on  an  indictment  for  forni-  is  the  ruling  on  this  point  in  the  re- 
cation  and  bastardy,  the  witness  testi-  markable  case  of  Oom.  v.  Beale,  Phila. 
fied,  "  He  forced  me ;  he  worked  him-  Q.  S.  Nov.  1854,  reported  more  fully 
self  under  me,  and  in  that  way  forced  in  3  Whart.  &  St.  Med.  Jur.  22  246, 
me;  I  did  not  give  my  consent;''  696,  612,  and  also  in  the  8th  edition 
upon  a  demurrer  to  this  evidence,  it  of  the  present  work,  2  666. 
was  held  that  it  was  not  such  as  would  Mere  proof  by  the  prosecutrix  of 
merge  the  offence  charged  in  the  crime  resistance  and  then  of  unconscious- 
of  rape,  but  that  the  defendant  might  ness  on  the  part  of  the  prosecutrix 
be  legally  convicted  of  fornication,  (there  being  no  other  evidence)  is  not 
Com.  v.  Parr,  6  W.  &  S.  346, 1843,         enough  to  sustain  a  conviction.    Wes- 

«  People  V.  Crowley,  102  N.  Y.  234,  ley  v.  State,  65  Ga.  731, 1880. 
1886 ;  B.  G.  23  N.  Y.  Week.  Dig.  24,       In  Connecticut  a   conviction   has 
1886.  been  sustained  on  the  uncorroborated 

^  B.  V,  Bussen,  1  Eas^  P.  C.  438 ;  testimony  as  to  penetration  of  a  young 
B.  V.  Allen,  9  CAP.  31, 1839 ;  B.  v.  child.  State  v.  Lattin,  29  Conn.  389, 
Jordan,  Ibid.  118,  1839;  Pennsylva-  1860.  See  B.  v,  Bearden,  4  F.  &  F. 
nia  V.  Sullivan,  Addis.  143,  1793 ;  76,  1864 ;  People  v.  Tyler,  36  Cal.  522, 
State  V,  Le  Blanc,  3  Brev.  339, 1813 ;  1869. 

1  Treadw.  364, 1813 ;  Waller  v.  State,  It  was  formerly  thought  that  if  the 
40  Ala.  325, 1867 ;  Davis  v.  State,  43  female  conceived,  this  was  evidence 
Tex.  189,  1875;  Thompson  v.  State,  of  consent  which  negatived  rape. 
Ibid.  583,  1875 ;  Ward  v.  State,  12  This  notion,  however,  has  long  since 
Tex.  App.  174,  1882 ;  Ledbetter  v.  been  exploded.  1  Hale,  631 ;  1  Haw- 
State,  (Tex.)  26  8.  W.  Bep.  725, 1894 ;  kins,  c.  16,  s.  8 ;  State  v.  Knapp,  45 
White  V.  Com.,  (Ky.)  28  S.  W.  Bep.  N.  H.  148, 1863.  On  the  other  hand, 
340,  1894 ;  Massey  v.  State,  31  Tex.   in  this  country,  it  has  been  expressly 
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dal,  C.  J.,  and  afterward  of  Williams,  J.,  that  the  private  parts  of 
the  male  entered  at  least  to  some  extent  in  those  of  the  female.^  At 
one  time  it  was  even  thought  that  there  must  be  proof  that  the  hy- 
men was  ruptured/  though  this  is  no  longer  considered  necessary.' 
The  law  may  now  indeed  be  considered  as  settled  that  while  the 
rupturing  of  the  hymen  is  not  indispensable  to  a  convif)tion,  there 
must  be  proof  of  some  d^ree  of  entrance  of  the  male  organ  "  within  i^ 

the  labia  of  the  pudendum  f^  and  the  practice  seems  to  be,  to  judge  J 

from  the  cases  just  cited,  not  to  permit  a  conviction  in  those  cases 
in  which  it  is  alleged  violence  was  done,  without  medical  proof  of 
the  &ct,  whenever  such  proof  is  attainable.^  It  seems  but  right, 
both  in  order  to  rectify  mistakes  and  to  supply  the  information 
necessary  to  convict,  that  the  prosecutrix  should  be  advised  of  this 
at  once,  so  that  she  can  take  necessary  steps  to  secure  such  an  ex- 
amination in  due  time.  If  this  test  be  generally  insisted  upon, 
there  is  no  danger  of  any  conviction  failing  because  of  non-com- 
pliance with  it;  and  on  the  other  hand  many  mistaken  prosecutions 
will  be  stopped  at  the  outset.* 

ni.   IN  WHAT  WANT  OP  WILL  CONSISTS. 

§  556.  The  term  "  against  her  will "  was  used  in  the  old  »  Against 

statutes  convertibly  with  "without  her  consent ;^^^  and  Ji^Lujva" 

it  may  now  be  received  as  settled  law  that  rape  is  proved  }f »»*  ^ 

when  carnal  intercourse  is  effected  wdth  a  woman  without  her  con- 

her  consent,  altbbugh  no  positive  resistance  of  the  will  ^^ ' 

held  that  an  introduction  of  an  aver-  '  B.  v,  Hughes,  9  C.  &  P.  752, 1841. 
ment  that  the  proBecutrix  was  gotten  See  B.  v,  McBae,  8  Ibid.  641, 1838. 
with  child  does  not  vitiate  the  indict-  *  B.  v.  Lines^  1 C.  &  K.  893, 1844 ; 
ment  U.  S.  v,  Dickinson,  Hempst.  B.  v.  Jordan,  9  C.&  P.  118, 1839.  See 
C.  C.  1,  1820.  This  case  was  tried  SWhart  &  St.  Med.  Jur.  {{249,  598e^ 
before  the  territorial  court  of  Arkan-  seq, ;  Stephen  v.  State,  11  Qa.  225, 1852. 
sas,  in  1820.  An  extraordinary  feat-  ^  As  to  the  admissibility  of  medical 
ure  of  the  case  is,  that  the  defendant  testimony  in  Nevada,  see  State  v.  De- 
was  sentenced  to  be  castrated.  He  poister,  21  Nev.  107,  1891 ;  West  v, 
was  pardoned,  however,  and  the  sen-  State,  (Tex.)  21  S.  W.  Bep.  686, 1893; 
tence  consequently  was  never  exe-  Bogers  v.  State,  30  Tex.  App.  462, 
cuted.  1891. 

*  B.  V.  Allen,  9  C.  &  P.  31, 1839 ;  •  See  3  Whart  &  St.  Med.  Jur.  H  233 

B.  V.  Jordan,  Ibid.  118, 1839.  ei  ieq„  593  et  seq,;  infra,  i  565.    See 

"  B.  V.   Gammon,  5  C.  &  P.  321,  White  v.  Com.,  (Ky.)  28  S.  W.  Bep. 

1832.    See  3  Whart.  &  St  Med.  Jur.  340, 1894. 

a  249,  593.  ^  See  State  v.  Jackson,  46  La.  An. 
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can  be  shown.^    Such  being  the  law,  the  casea  will  be  now  con- 
sidered specifically. 

§  557.  Consent,  however  reluctant,  if  free,  negatives  rape  f  but 
Acquies-  ^^^^^  *^®  ^oman  is  insensible  through  fright,  or  where 
oenoe  she  ceases  resistance  under  fear  of  death  or  other  great 

fear  is  not    harm  (such  fear  being  gauged  by  her  own  capacity),  the 
*^^"^*"      consummated  act  is  rape.'    Thus  where  a  father  by  his 

547,  1894.    That  the  jury  must   be  which  ihow  that  having  eanneetion  with 

satisfied  beyodd  reasonable  doubt  that  a  tooman  whilst  asleq)^  or  by  a  power 

there  was  no  consent,  see  Com.  t^.  Mc-  which  induces  the  woman  to  suppose  thai 

Donald,  110  Mass.  405, 1872 ;  Brown  it  is  her  husband,  amounts  to  an  assault," 

if.  People,  36  Mich.  203,  1878;  State  R.  v.  Lock,  27  L.  T.  (N.S.)  661, 1872. 

V.  Borgdorf,  53  Mo.  65,  1873;  People  According  to  another  report  (L.  B.  2 

ff.  Brown,  47  Cal.  447, 1874 ;  Hollis  v.  C.  C.  B.  10),  the  language  of  the  Chief 

State,  27  Fla.  387, 1891.  Baron  was :  "  It  is  much  like  the  case 

^  B.  V.  Fletcher,  Bell  C.  C.  63 ;  8  of  an  act  done  to  a   person   while 

Cox  C.  C.  131, 1859;  B.  v.  Camplin,  asleep.    And  although  I  do  not  say 

tf|/ra,  2  562 ;  State  v.  Shields,  45  Conn,  that  connection  with  a  woman  in  that 

256, 1877 ;  Hawkins  v.  State,  (Ind.)  36  state  would  be  rape,  it  would  be  an 

N.  E.  Bep.  419, 1894 ;  Harvey  v.  State,  assault."    And  see  particularly  ii\fra, 

53  Ark.  425,  1890 ;   Maupin  v.  State,  2  577 ;  2  278  of  the  New  York  Penal 

(Ark.)  14  S.  W.  Bep.  924, 1890 ;  and  Code  of  1882  includes  cases  of  this 

see  an  able  exposition  of  the  law  to  class. 

this  effect  by  Judge  Gray  in  Com.  v.  See,  for  a  discussion  of  the  law  as 

Burke,  105  Mass.  376, 1870,  and  cases  to  consent  where  the  offence  is  com- 

cited  infra,  i  855.    See,  also,   B.  v.  mitted  while   the    victim  is  asleep, 

Jones,  4  L.  T.  (N.S.)  154,1864;  as  to  Mooney  v.  State,  29  Tex.  App.  257, 

robbery,  J  855 ;   1  Hawk.  c.  41 ;  and  1890. 

on  the  general  question  of  consent,  '  Ii\fra,  J  577 ;  People  v,  Dohring, 

supra,  a  141  et  seq.     That  the  woman  69  N.  Y.  874,  1874 ;  State  v.  Burgdorf, 

subsequently  agreed  to  receive  com-  53  Mo.  65, 1873.    See  People  v.  Mor- 

pensation  for  the  injury  is  no  defence,  rison,  1  Parker  C.  B.  626, 1854;  State 

State  V,  Hammond,  77  Mo.  157,  1882.  v.  Murphy,  6  Ala.  765,  1844 ;  Oleson 

Kelly,  C.  B.,  in  1873,  on  a  crown  v.  State,  11  Nebr.  276,  1881 ;  Charles 

case  reserved,  said:    ''I  think  that  v.  State,  6  £ng.  (Ark.)  389,    1850; 

when  a  child  submits  to  an  act  of  this  Anshicks  v.  State,  6  Tex.  App.  524, 

kind  in  ignorance,  the  ofience  is  simi-  1879 ;  Territory  v.  Potter,  1  Ariz.  421, 

lar  to  that  perpetrated  by  a  man  who  1883;  States.  Nash,  109 N.C. 824, 1891. 

has  connection  with  a  woman  while  '  See  supra,  141  et  seq,;   Dalt.  c. 

asleep.    If  that  were  not  an  assault,  105,  607 ;  1  Hawk.  P.  C.  c.  41 ;  3 

our  law  would  be  very  defective.    In  Whart  &  St.  Med.  Jur.  {  606 ;  B.  v. 

such  a  case,  consent  is  out  of  the  ques-  Budland,  4  F.  &  F.  967, 1866  ;  State 

turn,  for  a  woman  whilst  asleep  is  in  v.  Buth,  21  Kans.  583, 1879 ;  Pleasant 

such  a  state  thai  she  cannot  consent,  and  v.  State,  8  £ng.  (13  Ark.)  860,  1852 ; 

the  act  of  connection  with  her  under  the  Lewis  v.  State,  30  Ala.  54, 1859 ;  Sharp 

circumstances  is  quite  sufficient  to  oonsti-  v.  State,  15  Tex.  App.  171, 1883 ;  State 

tute  an  assault.     There  are  many  cases  v,  Fernald,  (Iowa)  55  N.  W.  Bep.  534, 
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ferocity  establishes  '^  a  reign  of  terror ''  in  his  family,  and  under 
this  power  his  daughter  remains  passive  while  he  has  carnal  inter- 
course with  her,  this  intercourse,  effected  by  terror,  and  without 
consent,  is  rape.^  Nor  is  it  necessary  that  there  should  be  force 
enough  to  create  '^  reasonaI)le  apprehension  of  death.''^  But  it  is 
necessary  to  prove  in  such  case  that  the  defendant  intended  to  com- 
plete his  purpose  in  defiance  of  all  resistance.' 

It  is  admissible  for  the  prosecution  under  this  head  to  give  evi- 
dence of  the  defendant's  bodily  strength,  and  of  the  prosecutrix's 
bodily  weakness,^  but  not  that  the  prosecutrix  knew  of  the  defen- 
dant's bad  character.^ 

While  the  degree  of  resistance  is  an  incident  by  which  consent  can 
be  determined,  it  is  not  in  law  necessary  to  show  that  the  woman 

1898 ;  People  v.  Flynn,  96  Mich.  276,  State,  8  Ohio  Cir.  Ct.  813, 1894 ;  Toul- 

1898  ;Holli8  v.  State,  27  Fla.  887, 1891;  lee  t;.  State,  (Ala.)  14  So.  Bep.  408, 

King  V.  Com.,  (Ky.)  20  S.  W.  Rep.  1893 ;  State  v.  Owsley,  102  Mo.  678, 

224,1892.    Whether  resistance  ceased  1891. 

because  it  was  useless  and  dangerous,  "  It  is  submitted  that  the  trae  role 

or  because  the  prosecutrix  ultimately  must  be,  that  where  the  man  is  led 

consented,  is  for  the  jury  to  decide ;  from  the  conduct  of  the  woman  to  be- 

and  in  the  last  case  to  acquit  of  the  lievethatheis  not  committing  a  crime 

rape.    B.  t^.  Hallett,  9  C.  &  P.  748,  known  to  the  law,  the  act  of  connec- 

1841 ;  Turner  v.  People,  33  Mich.  363,  tion  cannot  under  such  circumstances 

1876 ;  Wright  v.  State,  4  Humph.  194,  amount  to  rape.    In  order  to  consti- 

1848.    See  supray  {{  140  et  ieq.;  ii\fray  tute  rape  there  must,  it  would  appear, 

2  576.  be  an  intent  to  have  connection  with 

As  to  provisions  of  Minnesota  stat-  the  woman  notwithstanding  her  resist- 

ute,  see  State  v.  Vorey,  41  Minn.  134,  ance.    In  the  case  of  R.  v,  Urry,  tried 

1889.                       ,  at  Lincoln  Spring  Assizes,  1878,  the 

^  R.  V,  Jones,  L.  R.  2  0.  C.  10 ;  4  L.  above  passage  was  approved  of  by 

T.  (N.  S.)  154,  1861.    See,  also,  R.  v.  Denman,   J.    See,   also,    case   cited 

Woodhurst,  12  Cox  0.  0.  448,  1871 ;  where  Parke,  B.,  says  that  the  guilt 

Sharp  V.  State,  ut  mpra;  State  v.  Wil-  of  the  accused  must  depend  upon  the 

cox.  111  Mo.  569, 1892.    But  see  Ter-  circumstances  as  they  appear  to  him." 

ritory  v.  Potter,  1   Ariz.  421,  1883;  Ro8Coe'sCrim.Ev.(ed.of  1878)p.648; 

Hammond  v.  State,  (Nebr.)  58  N.  W.  Hunter  v.  State,  29  Fla.  486,  1892 ; 

Rep.  92, 1894.  Walton  v.  State,  29  Tex.  App.  163, 

2  Walter  v.  State,  40  Ala.  325, 1867.  1890. 

But  see  Territory  v.  Potter,  1  Ariz.  *  State  v,  Ejiapp,  45    N.  H.   148, 

421, 1883.  1868 ;  Bichards  v.  State,  36  Nebr.  17, 

»  Supra,  J  550 ;  B.  V.  Wright,  4  F.  1893;  Walton  v.  State,  29  Tex.  App. 

<&  F.  967,  1866 ;  Strang  v.  People,  24  168, 1890. 

Mich.  1, 1871.    See  Moore  v.  State,  79  *  State   v.  Porter,  57    Iowa,   691, 

Wis.  546, 1891 ;  Porter  v.  State,  (Tex.)  1882. 
26  S.  W.  Bep.  626, 1894 ;  Blannett  v. 
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opposed  all  the  resifitance  in  her  power,  if  her  resistance  was  honest, 
and  was  the  utmost,  according  to  her  lights,  that  she  could  offer.^ 

§  558.  The  consent  of  a  female  of  such  tender  years  as  to  be  un- 
Hor  is  ac-  ^^^^^^^^  of  the  nature  of  the  act,  or  even  her  aiding  the 
quieaoenoe  prisoner  in  the  attempt,  is  no  defence  f  and  in  a  case  be- 
fore the  Court  of  Criminal  Appeal  it  was  held  rape  hj 
Lord  Campbell,  C.  J.,  and  all  the  judges,  where  a  man  had  carnal 
knowledge  of  a  girl  of  thirteen,  of  imbecile  mind,  and  the  jury 
found  that  it  was  by  force,  and  without  her  consent,  she  being  in* 
capable  of  giving  consent,  but  it  was  not  found  to  be  against  her 
will.'  In  Virginia  and  Louisiana  the  rule  is  applied  to  girls 
under  twelve,^  and  in  New  Jersey  to  girls  under  ten  years.^    The 

^  K.  V.  Budland,  4  F.  &  F.  495. 1865 ;  1867 ;  O'Meara  t;.  State,  17  Ibid.  515, 
Com.  V,  McDonald,  110  MaBs.  405,  1867 ;  Moore  v.  State,  Ibid.  521, 1867 ; 
1872;  Crockett  «.  State,  49  Ga.  185,  State  «.  Handy,  4  Harring.  566,  1845; 
1878.  See  Jenkins  v.  State,  1  Tex.  Lawrence  v.  Com.,  80  Gratt  845, 1878 ; 
App.  346,  1876 ;  that  rape  implies  State  v.  Dancy,  88  N.  C.  608, 1880 ; 
force  in  the  man  and  resistance  in  State  v.  Cross,  12  Iowa,  66,  1861; 
the  woman,  see  Mills  v.  State,  52  Ind.  People  v,  McDonald,  9  Mich.  150, 
187. 1875.  Of.  People  v.  Dohring,  59  1861 ;  Stephen  v.  State,  11  Ga.  225, 
N.  Y.  374, 1874;  Hollis  v.  State,  27  1852;  Dawson  v.  State,  29  Ark.  116, 
Fla.  387,  1891;  Holton  t;.  State,  28  1874;  Com.  v.  Boosnell,  143  Mass.  32, 
Fla.  308, 1891 ;  Bhea  «.  State,  30  Tex.  1886 ;  People  v.  Courier,  79  Mich.  366, 
App.  488, 1891 ;  State  v.  Patrick,  107  1890 ;  Proper  v.  State,  (Wis.)  55  N.  W. 
Mo.  147, 1891 ;  State  v.  Murphy,  (Mo.)  Bep.  1035,  1893 ;  State  v.  Miller,  42 
25  S.  W.  Rep.  95,  1893 ;  Shields  v.  La.  An.  1186, 1890 ;  State  v.  Jackson, 
State,  32  Tex.  Cr.  498, 1893;  State  v.  (La.)  15  So.  Rep.  402, 1894;  White  v. 
Shroyer,  104  Mo.  441, 1891 ;  Anderson  Com.,  (Ky.)  28  S.  W.  Bep.  340, 1894; 
V.  State,  104  Ind.  467, 1885 ;  Huston  Warner  v.  State,  5^  Ark.  660, 1891 ; 
V.  People,  121  m.  497, 1887 ;  People  v.  State  v.  Miller,  111  Mo.  542,  1892; 
Connor,  9  N.  Y.  Sup.  674,  1890 ;  Robertson  v.  State,  30  Tex.  App.  498, 
Hawkins  17.  State,  (Ind.)  30  N.  £.  Rep.  1891.  As  to  carnal  knowlklge  of 
419, 1894 ;  Hammond  v.  State,  (Nebr.)  children,,  see  infra^  {  578. 
58  N.  W.  Rep.  92,  1894;  Eberhart  v.  •  R.  v.  Fletcher,  8  Cox  C.  C.  181, 
State,  134  Ind.  651,  1893 ;  Toullee  v.  1859.  So,  also.  State  v.  Tarr,  28  Iowa, 
State,  (Ala.)  14  So.  Rep.  403, 1893.        397, 1869 ;  S.  P.,  Stephen  v.  State,  11 

•  R.  V,  Martin,  9  C.  &  P.  213, 1840 ;  Ga.  225, 1852. 
2  Mood.  123 ;  R.  t^.  Johnson,  L.  &  C.  ^  Lawrence  v.  Com.,  30  Gratt.  845, 
632, 1865 ;  10  Cox  C.  C.  114.  See,  on  1878 ;  State  v.  Tilman,  30  La.  An.  pt 
the  same  topic,  R.  v.  Reed,  1  Den.  C.  ii.  1249, 1878.  As  to  Texas,  see  Rns- 
C.  377 ;  2  C.  &  K.  957,  1849.  QT.  sell  v.  State,  (Tex.)  26  S.  W.  Rep.  990, 
Hays  V.  People,  1  Hill,  (N.  Y.)  351,  1894;  Comer  v.  State,  (Tex.)  20  S.  W. 
1840 ;  Smith  v.  State,  12  Ohio  St.  466,  Rep.  547,  1892.    As  to  Missouri,  see 


*  Cliver  v.  State,  45  N.  J.  L.  46, 1883.    See  Territory  v.  Potter,  1  Ariz.  421, 
1883. 
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statutory  offence  of  sexual  knowledge  of  children  is  hereafter  dis- 
cussed.^ 

§  559.  As  to  how  far  acquiescence  produced  by  surprise  or  fraud 
will  be  a  defence  has  been  the  subject  of  some  fluctuation  Question  of 
of  opinion  in  the  En&:lish  courts.     At  one  time  it  was  acquiw- 

cence 

ruled  that  it  was  not  an  assault  with  an  intent  to  commit  through 
a  rape  for  a  medical  man,  under  the  pretence  of  adminis-  ^^^  ' 
tering  an  injection,  to  induce  a  woman  to  kneel  down  with  her  face 
on  the  bed,  and  then  to  attempt  sexual  connection  with  her  by  sur- 
prise, there  being  nothing  to  show  an  intent  to  use  force  ;  but  it 
was  said  that  it  would  have  been  rape  had  the  defendant  intended 
to  have  connection  with  the  prosecutrix  by  force,  and  had  suc- 
ceeded.' It  was  afterward  held  that,  when  connection  with  a  girl  is 
obtained  by  inducing  her  to  believe  she  is  at  the  time  submitting  to 
medical  treatment,  such  consent  is  no  defence  to  an  indictment  for 
an  assault;^  nor  to  an  indictment  for  a  rape.^  But  it  must  be  a 
clear  case  of  ignorance  and  innocence  in  the  prosecutrix  to  justify  a 
conviction  of  rape  when  connection  was  obtained  by  the  defendant 
by  such  process  with  her  acquiescence,*  and  a  conviction  of  rape 
cannot  be  sustained  where  there  is  proof  of  consent  given  by  a 
weak-minded  woman  aft«r  a  mock  marriage.*  The  test  is,  did  the 
woman  voluntarily  consent,  not  to  something  else  {e.  g,,  medical 
treatment),  but  to  sexual  intercourse.     If  she  did,  this  is  a  defence, 

State  V,  Houx,  109  Mo.  654,  1891;  In  B.  v.  Flattery,  the  defendant  kept 
^  State  V.  Wilcox,  111  Mo.  569,  1892.  a  stall  in  a  public  market,  and  pro- 
Ignorance  by  defendant  that  a  girl  fessed  to  give  medical  and  surgical 
had  not  reached  the  statutory  age  is,  advice.  He  obtained  possession  of  a 
on  statutory  prosecutions  for  abusing  girl's  person  by  pretending  that  he 
a  female  child,  no  defence.  Supra,  was  going  to  perform  a  surgical  opera- 
2  88.  tion  to  cure  her  of  her  illness.    She 

^  In/raf  i  578.  was  nineteen  years  old,  and  made  a 

'  R.  V,  Stanton,  1  C.  &  E.  415.   See,  feeble  resistance,  and  only  acquiesced 

to  same  effect,  R.  v.  Flattery,  18  Cox  under  the  belief  that  the  prisoner  was 

C.  C.  888, 1877 ;  Don  Moran  v.  People,  treating  her  medically,  and  perform- 

25  Mich.  856, 1872 ;  Pomeroy  v.  State,  ing  a  surgical  operation.    The  court 

94  Ind.  96,  1883.    See    cases   cited  held  that  there  was  no  consent  to  the 

it\fra,  i  563.  act  of  sexual  intercourse,  and  that  the 

'  B.  V.  Case,  4  Cox  C.  C.  220, 1850 ;  prisoner  was  guilty  of  the  crime  of 

1  Den.  C.  C.  580;  1  Eng.  L.  &  Eq.  rape. 

544.  *  Walter  v.  People,  50  Barb.  144, 

*  B.  V,  Flattery,  13  Cox  C.  C.  388,  1867 ;  State  v.  Nash,  109  N.  C.  824, 

1877 ;  36  L.  T.  (N.  S.)  32 ;  L.  B.  2  Q.  1891. 

B.  D.  410 ;  Eberhart  v.  State,  134  Ind.  •  Bloodworth  v.  State,  6  Baxt.  614, 

651, 1893.  1872. 
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no  matter  how  much  she  was  imposed  upon.^  The  effect  of  artificial 
stupefaction  will  be  considered  under  another  head.  That  an  un- 
conscious submission  during  sleep  is  rape  is  now  settled.^ 

§  660.  In  respect,  also,  to  unconsciousness  through  mental  dis- 
And  ac-  ®®^'  must  again  be  invoked  the  position,  that  in  cases 
oaieacenoe  of  rape, "  ydthout  her  consent "  is  to  be  treated  as  con- 
mental  vertible  with  "  against  her  will."'  From  this  it  follows 
^  ®^*  that  carnal  intercourse  with  a  woman  incapable,  from 
mental  disease  (whether  that  disease  be  idiocy  or  mania),  of  giving 
consent,  is  rape.^    But  the  question  as  to  whether  the  mental  dis- 

^  Ibid. ;  State  v.  Biggs,  1  Houst.  C.  or  dissent,  and  that  the  prisoner  had 
C.  120,  1862 ;  State  v.  Burgdorf,  53  connection  with  her  without  her  con- 
Mo.  66, 1873 ;  Clark  v.  State,  30  Tex.  sent,  it  was  their  duty  to  find  him 
448, 1867.  guilty.'  In  this  case  the  poor  creature 

'  B.  V.  Mayers,  12  Cox  C.  C.  31 1, 1872 ;  was  not  capable  of  giving  her  consent. 

8  Whart.  &  St.  Med.  Jur.  {{  242,  593  As  to  the  cases  of  Beg.  v.  Fletcher,  I 

et  seq.    See  infra^  {  562.    See  {  278  of  cannot  see  the  distinction   between 

New  York  Penal  Code  of  1882,  which  them  in  principle." 
includes  cases  of  submission  through       Blackburn,  J. :  "  I  am  of  the  same 

stupor  or  weakness  of  mind.  opinion.    I  agree  with  the  decision  in 

'  Supra,  i  556.  the  first  case  of  Beg.  v.  Fletcher,  and 

^  As  to  idiocy,  see  this  affirmed  in  think  that  the  correct  rule  was  laid 

B.  V,  Pressy,  10  Cox  C.  C.  635, 1867 ;  down  in  that  case.    I  do  not  think 

B.  V,  Fletcher,  8  Ibid.  131, 1851 ;  B.  v.  that  the  court,  in  the  second  case  of 

Barrett,  12  Ibid.  498, 1873  ;L.B.  2  C.C.  Beg.  v.  Fletcher,  intended  to  differ 

81 ;  Stephen  v.  State,  11  Ga.  225, 1852 ;  from  the  decision  in  the  first  case  of 

State  V.  Tarr,  28  Iowa,  397, 1869 ;  State  Beg.  v,  Fletcher.    In  all  these  cases 

V,  Crow,  10  West.  L.  J.  501, 1853 ;  3  the  question  is  whether  the  prosecu- 

Whart.  &  St.  Med.  Jur.  23  599  et  seq, ;  trix  is  an  imbecile  to  such  an  extent 

as  to  mania,  B.  v.  Charles,  13  Shaw's  as  to  render  her  incapable  of  giving 

J.  P.  746;  as  to  stupefaction,  infra,  consent  or  exercising  any  judgment 

i  562 ;  B.  V,  Byan,  2  Cox  C.  C.  115,  upon  the  matter,  or,  in  other  words,  is 

1846.    See  as  to  other  mental  condi-  there  sufficient  evidence  of  such  an 

tions.  State  v.  Murphy,  (Mo.)  25  S.  W.  extent  of  idiocy  or  want  of  capacity. 

Bep.  95, 1893.  In  the  first  case  of  Beg.  v,  Fletcher,  8 

In  B.  V.  Barrett,  12  Cox  C.  C.  498,  Cox  C.  C.  134,  and  also  in  the  present 

1873;  L.  B.  2  C.  C.  81,  Kelly,  C.  B.,  case,  there  was  evidence  of  such  an 

said :  "  I  am  of  opinion  that  the  pris-  extent  of  idiocy  in  the  girl  as  to  lead 

oner,  in  point  of  law,  was  guilty  of  the  jury  to  believe  that  she  was  inca- 

the  crime  of  rape  in  this  case.    I  pable  of  giving  assent,  and  that  there- 

entirely  concur  in  the  definition  of  fore  the  connection  was  without  her 

the  crime  of  rape,  as  given  by  Willes,  consent.    In  the  second  case  of  Beg. 

J.,  in  his  direction  to  the  jury, '  that  v,  Fletcher,  L.  B.  1  C.  C.  39,  the  evi- 

if  the  jury  were  satisfied  that  the  girl  deuce  of  that  was  much  less  strong, 

was  in  such  a  state  of  idiocy  as  to  be  and  the  point  reserved  for  the  court 

incapable  of  expressing  either  consent  was  whether  the  case  ought  to  have 
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ease  is  such  as  to  incapacitate  the  patient  from  assenting,  is  one  to  be 
examined  yrith  great  care.  There  are  many  persons  laboring  under 
mitigated  insanity  who  are  incapable  of  making  contracts,  but 
who,  in  a  modified  degree,  are  responsible  for  crime.'  For  a  man 
knowingly  to  have  criminal  intercourse  with  a  woman  of  intellect 
thus  impaired  is  no  doubt  peculiarly  wrongful ;  yet  if  she  be  capa- 
ble of  consenting,  and  does  consent,  it  is  not  rape.*  And  a  fortiori 
is  this  the  case  when  the  man  has  no  knowledge  that  the  woman's 
intellect  is  disturbed.  Hence,  in  such  cases,  if  there  be  consent,  a 
prosecution  for  rape  cannot  be  sustained.' 

§  661.  In  England,  having  carnal  knowledge  of  a  woman  under 
circumstances  which  induce  her  to  suppose  it  is  her  hus- 
band has  been  held  by  a  majority  of  the  judges  not  to  oe?^^?/ 
amount  to  rape:  but  several  of  the  maiority  intimated  ™*rrJ«i 

^    '  ^        J  woman 

that^  should  the  point  again  occur,  they  would  direct  the  mistaking 
jury  to  find  a  special  verdict.*  In  two  subsequent  cases,  for  her 
where  the  defendants  were  indicted  for  rapes  under  simi-  ^odafence! 
lar  circumstances,  Gumey  and  Aldersen,  BB.^  directed  an 
acquittal  for  the  rape,  but  held  that  the  defendants  might  be  con- 
victed of  the  assault,  under  the  stat.  7  Wm.  IV.  &  1  Vict.  c.  85, 
8. 11 ;  and  the  judges  afterward  held,  that  upon  such  conviction 
hard  labor  might  be  added  to  the  sentence  of  imprisonment.'^ 

In  1864,  in  a  case  where  the  finding  was  that  the  defendant  got 
into  bed  with  a  married  woman  and  had  criminal  connection,  she 

been  left  to  the  jury  at  all,  there  being  '  Croeswell  v.  People,  13  Mich.  426, 
no  evidence  except  the  &ct  of  connec-  1860 ;  Baldwin  v.  State,  15  Tex  App. 
tion  and  the  imbecile  state  of  the  girl ;  275,  1888 ;  a  case  where  the  disease 
and  all  that  the  court  said  was,  that  set  up  was  occasional  epileptic  fits 
some  evidence  of  its  being  against  her  which  had  not  produced  intermediate 
will  and  without  her  consent  ought  to  insanity.  See  R.  v.  Fletcher,  L.  R.  1 
be  given  in  these  cases,  and  that  there  0.  C.  39, 1865 ;  State  v,  Atherton,  50 
was  not  in  that  case  the  sort  of  testi-  Iowa,  189, 1878 ;  Bloodworth  v.  State, 
mony  on  which  a  judge  would  be  jus-  6  Baxt.  614,  1872 ;  State  v.  Crow,  10 
tified  in  leaving  it  to  a  jury  to  find  a  West.  L.  J.  501,  1853;  Thompson  v, 
verdict  Upon  the  authority  of  the  State,  (Tex.)  26  S.  W.  Rep.  987, 1894. 
decision  in  the  former  case  of  Reg.  v.  See  the  Iowa  statute.  State  v.  En- 
Fletcher,  it  is  enough  to  say  in  this  right,  (Iowa)  58  N.  W.  Rep.  901, 
case  that  the  evidence  here  was  that  1894. 

the  connection  was  without  the  girPs  ^  R.    v.    Jackson,    R.    &   R.    487, 

consent."  1820. 

*  See  1  Whart.  &  St.  Med.  Jur.  §?  50,  ^  R.  v,  Saunders,  8  C.  &  P.  265, 
122,  242.  1888,  and  R.  v.  Williams,  Ibid.  286, 

•  State  V.  Enright,  (Iowa)  58  N.  W.  1838. 
Rep.  901, 1894. 
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no  matter  how  much  she  was  imposed  upon.^  The  effect  of  artificial 
stupefaction  will  be  considered  under  another  head.  That  an  un- 
conscious submission  during  sleep  is  rape  is  now  settled.^ 

§  560.  In  respect,  also,  to  unconsciousness  through  mental  dis- 
And  ac-  ^^^^  must  again  be  invoked  the  position,  that  in  cases 
oaieBoenoe  of  rape, "  without  her  consent  'Ms  to  be  treated  as  con- 
mental  vertible  with  "  against  her  will."*  From  this  it  follows 
iflor  er.  ^j^^^  camal  intercourse  with  a  woman  incapable,  from 
mental  disease  (whether  that  disease  be  idiocy  or  mania),  of  giving 
consent,  is  rape.^    But  the  question  as  to  whether  the  mental  dis- 

^  Ibid. ;  State  v.  Biggs,  1  Houst.  C.  or  dissent,  and  that  the  prisoner  had 
C.  120,  1862 ;  State  v,  Burgdorf,  58  connection  with  her  without  her  con- 
Mo.  65, 1873 ;  Clark  v.  State,  30  Tex.  sent,  it  was  their  duty  to  find  him 
448, 1867.  guilty.'  In  this  case  the  poor  creature 

'  B.  V,  Mayers,  12  Cox  C.  C.  811, 1872 ;  was  not  capable  of  giving  her  consent. 

8  Whart.  &  St.  Med.  Jur.  H  242,  598  As  to  the  cases  of  Beg.  v.  Fletcher,  I 

ei  ieq.    See  i^fra,  {  562.    See  {  278  of  cannot  see  the  distinction   between 

New  York  Penal  Code  of  1882,  which  them  in  principle." 

includes  cases  of  submission  through  Blackburn,  J. :  "I  am  of  the  same 

stupor  or  weakness  of  mind.  opinion.    I  agree  with  the  decision  in 

'  Supra,  i  556.  the  first  case  of  Beg.  v,  Fletcher,  and 

^  As  to  idiocy,  see  this  affirmed  in  think  that  the  correct  rule  was  laid 

B.  V.  Pressy,  10  Cox  C.  C.  685, 1867 ;  down  in  that  case.    I  do  not  think 

B.  t^.  Fletcher,  8  Ibid.  131, 1851 ;  B.  v.  that  the  court,  in  the  second  case  of 

Barrett,  12  Ibid.  498. 1878  ;L.B.  2  C.C.  Beg.  t;.  Fletcher,  intended  to  differ 

81;  Stephen  v.  State.  11  Qa.  225, 1852;  from  the  decision  in  the  first  case  of 

State  V.  Tarr,  28  Iowa,  897, 1869 ;  State  Beg.  v,  Fletcher.    In  all  these  cases 

V,  Crow,  10  West.  L.  J.  501, 1853 ;  8  the  question  is  whether  the  prosecu- 

Whart  &  St.  Med.  Jur.  22  599  et  seq. ;  trix  is  an  imbecile  to  such  an  extent 

as  to  mania,  B.  v,  Charles,  13  Shaw's  as  to  render  her  incapable  of  giving 

J.  P.  746;  as  to  stupefaction,  infra^  consent  or  exercising  any  judgment 

2  562;  B.  t;.  Byan,  2  Cox  C.  C.  115,  upon  the  matter,  or,  in  other  words,  is 

1846.    See  as  to  other  mental  condi-  there  sufficient  evidence  of  such  an 

tions.  State  v.  Murphy,  (Mo.)  25  S.  W.  extent  of  idiocy  or  want  of  capacity. 

Bep.  95, 1893.  In  the  first  case  of  Beg.  v.  Fletcher,  8 

In  B.  V,  Barrett,  12  Cox  C.  C.  498,  Cox  C.  C.  134,  and  also  in  the  present 

1873 ;  L.  B.  2  C.  C.  81,  Kelly,  C.  B.,  case,  there  was  evidence  of  such  an 

said :  "  I  am  of  opinion  that  the  pris-  extent  of  idiocy  in  the  girl  as  to  lead 

oner,  in  point  of  law,  was  guilty  of  the  jury  to  believe  that  she  was  inca- 

the  crime  of  rape  in  this  case.    I  pable  of  giving  assent,  and  that  there- 

entirely  concur  in  the  definition  of  fore  the  connection  was  without  her 

the  crime  of  rape,  as  given  by  Willes,  consent.    In  the  second  case  of  Beg. 

J.,  in  his  direction  to  the  jury,  'that  v.  Fletcher,  L.  B.  1  C.  C.  39,  the  evi- 

if  the  jury  were  satisfied  that  the  girl  dence  of  that  was  much  less  strong, 

was  in  such  a  state  of  idiocy  as  to  be  and  the  point  reserved  for  the  court 

incapable  of  expressing  either  consent  was  whether  the  case  ought  to  have 
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ease  is  such  as  to  incapacitate  the  patient  from  assenting,  is  one  to  be 
examined  with  great  care.  There  are  many  persons  laboring  under 
mitigated  insanity  who  are  incapable  of  making  contracts,  but 
who,  in  a  modified  degree,  are  responsible  for  crime.'  For  a  man 
knowingly  to  have  criminal  intercourse  with  a  woman  of  intellect 
thus  impaired  is  no  doubt  peculiarly  wrongful ;  yet  if  she  be  capa- 
ble of  consenting,  and  does  consent,  it  is  not  rape.*  And  a  fortiori 
is  this  the  case  when  the  man  has  no  knowledge  that  the  woman's 
intellect  is  disturbed.  Hence,  in  such  cases,  if  there  be  consent,  a 
prosecution  for  rape  cannot  be  sustained.' 

§  561.  In  England,  having  carnal  knowledge  of  a  woman  under 
circumstances  which  induce  her  to  suppose  it  is  her  hus- 
band has  been  held  by  a  majority  of  the  judges  not  to  ^?^*by 
amount  to  rape:  but  several  of  the  majority  intimated  ™*rriea 

*    '     ^  ^  ,  woman 

that,  should  the  point  again  occur,  they  would  direct  the  mistaking 
jury  to  find  a  special  verdict.*  In  two  subsequent  cases,  for  her  ^ 
where  the  defendants  were  indicted  for  rapes  under  simi-  ^^^^^^^ 
lar  circumstances,  Gurney  and  Aldersen,  BB.,  directed  an 
acquittal  for  the  rape,  but  held  that  the  defendants  might  be  con- 
victed of  the  assault,  under  the  stat.  7  Wm.  IV.  &  1  Vict.  c.  85, 
8.11;  and  the  judges  afterward  held,  that  upon  such  conviction 
hard  labor  might  be  added  to  the  sentence  of  imprisonment.^ 

In  1854,  in  a  case  where  the  finding  was  that  the  defendant  got 
into  bed  with  a  married  woman  and  had  criminal  connection,  she 

been  left  to  the  jury  at  all,  there  being  '  Grosswell  v.  People,  13  Mich.  426, 
no  evidence  except  the  feet  of  connec-  1860 ;  Baldwin  v.  State,  16  Tex  App. 
tion  and  the  imbecile  state  of  the  girl ;  275,  1888 ;  a  case  where  the  disease 
and  all  that  the  court  said  was,  that  set  up  was  occasional  epileptic  fits 
some  evidence  of  its  being  against  her  which  had  not  produced  intermediate 
will  and  without  her  consent  ought  to  insanity.  See  R.  v,  Fletcher,  L.  R.  1 
be  given  in  these  cases,  and  that  there  0.  C.  39, 1865 ;  State  v.  Atherton,  50 
was  not  in  that  case  the  sort  of  testi-  Iowa,  189, 1878 ;  Bloodworth  v.  State, 
mony  on  which  a  judge  would  be  jus-  6  Baxt.  614,  1872 ;  State  v.  Crow,  10 
tified  in  leaving  it  to  a  jury  to  find  a  West.  L.  J.  501,  1853;  Thompson  v. 
verdict.  Upon  the  authority  of  the  State,  (Tex.)  26  S.  W.  Rep.  987, 1894. 
decision  in  the  former  case  of  Reg.  v.  See  the  Iowa  statute.  State  v,  En- 
Fletcher,  it  is  enough  to  say  in  this  right,  (Iowa)  58  N.  W.  Rep.  901, 
case  that  the  evidence  here  was  that  1894. 

the  connection  was  without  the  girPs  *  R.    v.    Jackson,    R.    &   R.    487, 

consent."  1820. 

1  See  1  Whart.  A  St.  Med.  Jur.  H  50,  *  R.  v.  Saunders,  8  C.  &  P.  265, 

122,  242.  1838,  and  R.  v.  Williams,  Ibid.  286, 

«  State  V.  Enright,  (Iowa)  58  N.  W.  1838.                           ' 
Rep.  901, 1894. 
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no  matter  how  much  she  was  imposed  upon.^  The  effect  of  artificial 
stupefaction  will  be  considered  under  another  head.  That  an  un- 
conscious submission  during  sleep  is  rape  is  now  settled.^ 

§  560.  In  respect^  also,  to  unconsciousness  through  mental  dis- 
And  ac-  ®*"^>  must  again  be  invoked  the  position,  that  in  cases 
aaiesoenoe  of  rape, "  without  her  consent  ^Ms  to  be  treated  as  oon- 
mentai  vertible  with  **  against  her  will."*  From  this  it  follows 
180  er.  ^^^  carnal  intercourse  with  a  woman  incapable,  jBx)m 
mental  disease  (whether  that  disease  be  idiocy  or  mania),  of  giving 
consent,  is  rape.^    But  the  question  as  to  whether  the  mental  dis- 

^  Ibid. ;  State  v.  Biggs,  1  Houst.  C.  or  dissent,  and  that  the  prisoner  had 
C.  120,  1862 ;  State  v.  Burgdorf,  58  connection  with  her  without  her  con- 
Mo.  65, 1873 ;  Clark  v.  State,  30  Tex.  sent,  it  was  their  duty  to  find  him 
448, 1867.  guilty.'  In  this  case  the  poor  creature 

'  B.  V,  Mayers,  12  Cox  C.  C.  311, 1872 ;  was  not  capable  of  giving  her  consent. 

8  Whart  &  St.  Med.  Jur.  H  242,  593  As  to  the  cases  of  Beg.  v.  Fletcher,  I 

et  seq.    See  infra,  {  562.    See  |  278  of  cannot  see  the  distinction   between 

New  York  Penal  Code  of  1882,  which  them  in  principle." 
includes  cases  of  submission  through      Blackburn,  J. :  ''I  am  of  the  same 

stupor  or  weakness  of  mind.  opinion.    I  agree  with  the  decision  in 

'  Supra,  i  556.  the  first  case  of  Beg.  v»  Fletcher,  and 

^  As  to  idiocy,  see  this  affirmed  in  think  that  the  correct  rule  was  laid 

R  V.  Pressy,  10  Cox  C.  C.  635, 1867 ;  down  in  that  case.    I  do  not  think 

B.  V.  Fletcher,  8  Ibid.  131, 1851 ;  B.  v.  that  the  court,  in  the  second  case  of 

Barrett,  12  Ibid.  498. 1873  ;L.B.  2  C.C.  Beg.  v.  Fletcher,  intended  to  difier 

81 ;  Stephen  v.  State,  11  Ga.  225, 1852 ;  from  the  decision  in  the  first  case  of 

State  V,  Tarr,  28  Iowa,  397, 1869 ;  State  Beg.  v.  Fletcher.    In  all  these  cases 

V,  Crow,  10  West  L.  J.  501, 1853 ;  3  the  question  is  whether  the  prosecu- 

Whart  &  St.  Med.  Jur.  H  599  et  seq. ;  trix  is  an  imbecile  to  such  an  extent 

as  to  mania,  B.  v.  Charles,  13  Shaw's  as  to  render  her  incapable  of  giving 

J.  P.  746;  as  to  stupefaction,  infra,  consent  or  exercising  any  judgment 

2  562 ;  B.  V,  Byan,  2  Cox  C.  C.  115,  upon  the  matter,  or,  in  other  words,  is 

1846.    See  as  to  other  mental  condi-  there  sufficient  evidence  of  such  an 

tions.  State  v.  Murphy,  (Mo.)  25  S.  W.  extent  of  idiocy  or  want  of  capacity. 

Bep.  95, 1893.  In  the  first  case  of  Beg.  v,  Fletcher,  8 

In  B.  V,  Barrett,  12  Cox  C.  C.  498,  Cox  C.  C.  134,  and  also  in  the  present 

1873 ;  L.  B.  2  C.  C.  81,  Kelly,  C.  B.,  case,  there  was  evidence  of  such  an 

said :  ''  I  am  of  opinion  that  the  pris-  extent  of  idiocy  in  the  girl  as  to  lead 

oner,  in  point  of  law,  was  guilty  of  the  jury  to  believe  that  she  was  inca- 

the  crime  of  rape  in  this  case.    I  pable  of  giving  assent,  and  that  there- 

entirely  concur  in  the  definition  of  fore  the  connection  was  without  her 

the  crime  of  rape,  as  given  by  Willes,  consent.    In  the  second  case  of  Beg. 

J.,  in  his  direction  to  the  jury, '  that  v.  Fletcher,  L,  B.  1  C.  C.  39,  the  evi- 

if  the  jury  were  satisfied  that  the  girl  dence  of  that  was  much  less  strong, 

was  in  such  a  state  of  idiocy  as  to  be  and  the  point  reserved  for  the  court 

incapable  of  expressing  either  consent  was  whether  the  case  ought  to  have 
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ease  is  such  as  to  incapacitate  the  patient  from  assenting,  is  one  to  be 
examined  with  great  care.  There  are  many  persons  laboring  under 
mitigated  insanity  who  are  incapable  of  making  contracts,  but 
who,  in  a  modified  degree,  are  responsible  for  crime.'  For  a  man 
knowingly  to  have  criminal  intercourse  with  a  woman  of  intellect 
thus  impaired  is  no  doubt  peculiarly  wrongful ;  yet  if  she  be  capa- 
ble of  consenting,  and  does  consent,  it  is  not  rape.^  And  a  fortiori 
is  this  the  case  when  the  man  has  no  knowledge  that  the  woman's 
intellect  is  disturbed.  Hence,  in  such  cases,  if  there  be  consent,  a 
prosecution  for  rape  cannot  be  sustained.^ 

§  561.  In  England,  having  carnal  knowledge  of  a  woman  under 
circumstances  which  induce  her  to  suppose  it  is  her  hus- 
band has  been  held  by  a  majority  of  the  judges  not  to  cenSJbv 
amount  to  rape;  but  several  of  the  majority  intimated  ™*rrJ®d 

r    f  J        J       ^  woman 

that,  should  the  point  again  occur,  they  would  direct  the  mistaking 
jury  to  find  a  special  verdict.*     In  two  subsequent  cases,  for  her 
where  the  defendants  were  indicted  for  rapes  under  simi-  nod^enwJ! 
lar  circumstances,  Gumey  and  Aldersen,  BB.,  directed  an 
acquittal  for  the  rape,  but  held  that  the  defendants  might  be  con- 
victed of  the  assault,  under  the  stat,  7  Wm.  IV.  &  1  Vict.  c.  85, 
s.  11 ;  and  the  judges  afterward  held,  that  upon  such  conviction 
hard  labor  might  be  added  to  the  sentence  of  imprisonment.^ 

In  1854,  in  a  case  where  the  finding  was  that  the  defendant  got 
into  bed  with  a  married  woman  and  had  criminal  connection,  she 

been  left  to  the  jury  at  all,  there  being  •  Croeswell  v.  People,  13  Mich.  426, 
no  evidence  except  the  fact  of  connee-  1860 ;  Baldwin  v.  State,  15  Tex  App. 
tion  and  the  imbecile  state  of  the  girl ;  275,  1888  ;  a  case  where  the  disease 
and  all  that  the  court  said  was,  that  set  up  was  occasional  epileptic  fits 
some  evidence  of  its  being  against  her  which  had  not  produced  intermediate 
will  and  without  her  consent  ought  to  insanity.  See  B.  v.  Fletcher,  L.  B.  1 
be  given  in  these  cases,  and  that  there  C.  C.  39,  1865 ;  State  v,  Atherton,  50 
was  not  in  that  case  the  sort  of  testi-  Iowa,  189, 1878 ;  Bloodworth  v.  State, 
mony  on  which  a  judge  would  be  jus-  6  Baxt.  614,  1872 ;  State  v.  Crow,  10 
tified  in  leaving  it  to  a  jury  to  find  a  West,  L.  J.  501,  1853 ;  Thompson  v. 
verdict  Upon  the  authority  of  the  State,  (Tex.)  26  S.  W.  Rep.  987, 1894. 
decision  in  the  former  case  of  Beg.  t;.  See  the  Iowa  statute.  State  v.  En- 
Fletcher,  it  is  enough  to  say  in  this  right,  (Iowa)  68  N.  W.  Rep.  901, 
case  that  the  evidence  here  was  that  1894. 

the  connection  was  without  the  girl's  ^  R.    v,    Jackson,    R.    &   R.    487, 

consent."  1820. 

1  See  1  Whart.  &  St.  Med.  Jur.  JJ  50,  *  R.  v,  Saunders,  8  C.  &  P.  265, 

122,  242.  1838,  and  R.  v.  Williams,  Ibid.  286, 

'  State  V.  Enright,  (Iowa)  68  N.  W.  1888. 

Rep.  901, 1894. 
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being  awake  and  believing  him  to  be  her  husband,  but  where  at  the 
same  time  it  was  found  the  intention  on  his  part  was  not  to  con- 
summate the  act  by  force  in  case  of  discovery,  but  if  detected  to  de- 
sist, it  was  held  by  Jervis,  C.  J.,  Coleridge,  J.,  Alderson,  J.,  Mar- 
tin, B.,  and  Crowder,  J.,  in  a  case  reserved,  that  this  was  not  rape.^ 
In  1878,  a  conviction  was  sustained  by  the  English  Ck)urt  of 
Criminal  Appeal  in  a  case  where  the  act  was  partially  completed 
with  a  married  woman,  she  at  the  time  being  asleep,  and  not  con- 
senting, or  giving  the  defendant  any  reason  to  believe  she  consented, 
and  the  connection  being  found  by  the  jury  to  be  against  her  will.* 

^  B.  V,  Clark,  29  Eng.  L.  &  £q.  642 ;  cured  by  a  police-constable.  None  of 
Dears.  C.  C.  397 ;  6  Cox  C.  C.  412,  the  parties  had  ever  seen  the  prisoner 
1854 ;  S.  P.,  B.  V.  Sweenie,  8  Ibid.  223,  before. 

1858 ;  B.  V,  Barrow,  L.  B.  1  C.  C.  156 ;  "  In  annoer  to  guestioriB  put  by  me  the 
11  Cox  C.  C.  191, 1868.  Jury  found  that  the  proeeeutrix  did  not 

*  B.  V,  Young,  38  L  T.  (N.  S.)  540 ;  ooneeni  b^ore,  after,  or  at  the  time  of  <A« 
S.  0.  14  Cox  C.  C.  114,  1878,  Lord  prisoner's  having  eonnecUon  with  her, 
Coleridge,  C.  J.,  Mellor  and  Lush,  JJ.,  thai  it  vhu  ctgainst  her  vnU,  and  that  the 
Cleasby,  B.,  and  Lopes,  J.,  assenting,  conduct  of  the  proeeeutrix  did  not  lead 

In  this  case,  Huddleston,  B.,  re-  the  prisoner  to  the  belirf  that  she  did  con- 
ported   as  follows:    "The  evidence  sent. 

proved  that  the  prosecutrix,  a  married  "  I  put  the  last  question  to  the  jury 
woman,  being  partially  under  the  in-  in  consequence  of  what  fell  from  Den- 
fluence  of  drink  on  the  2d  Feb.  1878,  man,  J.,  in  B.  v.  Flattery,  2  Q.  B.  Div. 
went  to  bed  in  her  lodgings  in  the  410-414 ;  13  Cox  C.  C.  388, 1878. 
Seven  Dials  with  her  youngest  child  "  Upon  these  findings  I  directed  a 
about  nine  o'clock ;  her  husband  with  verdict  of  guilty,  but  reserved  the 
another  child  came  home  about  mid-  question  as  to  whether  the  conviction 
night.  was  right,  the  Court  of  Criminal  Ap- 

**  About  four  o'clock  in  the  morn-  peal  in  B.  v.  Flattery  having  expressed 
ing,  when  all  four  were  asleep,  the  a  desire  that  the  case  of  B.  v,  Barrow 
prisoner  entered  the  room,  the  door  (L.  Bep.  1  C.  C.  B.  156, 1869 ;  28  L.  J. 
not  having  been  locked,  got  into  bed,  M.  C.  20 ;  11  Cox  C.  C.  191)  should  be 
in  which  were  the  prosecutrix,  her  reconsidered." 

husband,  and  the  two  children,  and  Lord  Coleridge,  C.  J.,  said :  "  We 
proceeded  to  have  connection  with  are  all  of  opinion  that  the  addition 
the  prosecutrix,  she  being  at  the  time  made  by  the  learned  baron  to  the 
asleep.  When  she  awoke,  at  first  the  statement  of  this  case  puts  an  end  to 
prosecutrix  thought  that  it  was  her  any  doubt  as  to  the  case,  under  the 
husband,  but  on  hearing  the  prisoner  circumstances,  being  clearly  one  of 
speak  she  looked  round,  and  seeing  rape." 

her  husband  by  her  side,  she  imme-       The  rest  of  the  court  concurred, 
diately  flung  the  prisoner  off  her,  and       It  may  be,  however,  that  this  case 
called  out  to  her  husband.  may  be  distinguished  from  B.  v.  Bar- 

"  The  prisoner  ran  away,  but  before  row  by  the  fact  that  in  B.  v.  Young 
he  could  make  his  escape  he  was  se-  the  connection  was  at  least  partially 
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In  1858;  in  the  High  Court  of  Justiciary  in  Scotland^  it  was  held 
(two  judges  diasenting)  not  to  be  rape,  when  the  carnal  intercourse 
was  effected  by  the  same  frauds  there  being  nothing  in  the  fact  to 
show  whether  or  not  the  defendant  intended  to  use  force.^ 

In  Virginia,  in  a  case  where  the  evidence  was  that  the  defendant, 
not  intending  to  have  carnal  knowledge  of  a  white  woman  by  force, 
but  intending  to  have  such  knowledge  of  her  while  she  was  asleep, 
got  into  bed  with  her,  and  pulled  up  her  night  garment,  which 
waked  her,  using  no  other  force,  it  was  held  that  this  was  not  an 
attempt  to  ravish  *within  the  meaning  of  the  statute.^  In  New  York 
it  was  determined  that  when  the  offence  was  consummated  before 
the  prosecutrix,  a  married  woman,  found  out  that  the  defendant  was 
not  her  husband,  the  rape  was  complete.'  And  so  it  is  said  to  have 
been  determined  in  an  anonymous  case  before  Thompson,  C.  J.,  in 
Albany,  at  a  court  of  oyer  and  terminer.*  So  in  an  early  case,  it 
seemed  to  be  assumed  in  Connecticut  that  a  stealthy  connection 
wkh  a  woman,  under  the  impression  on  her  part  that  it  was  her 
husband,  was  rape.*  A  contrary  view,  however,  is  taken  by  the 
Supreme  Courts  of  Tennessee,*  Alabama,^  and  North  Carolina.® 

In  Ireland,  in  1884,  in  a  crown  case  reserved  before  all  the  judges, 
it  was  held  to  be  rape  where  the  woman  assented  to  the  act  under 
the  impression  that  the  defendant  was  her  husband.^  And  it  seems 
most  consistent  with  rulings  as  to  consent  in  other  cases,  to  hold 
that  consent  is  not  a  defence  when  it  was  to  something  essentially 
different  from  the  act  proposed.^®  We  have  already  seen  that  con- 
sent is  no  defence  when  what  the  woman  agreed  to  was  a  medical 
operation  and  not  sexual  intercourse  '^^  and  the  same  reasoning  ob- 

had  when  the  woman  was  asleep,  and       '  Wyatt  v.  State^  2  Swan,  394,  1852. 
when  she  could  not  have  given  assent.       ^  Lewis  v.  State,  30  Ala.  54, 1857. 
See  R.  V.  Mayers,  12  Cox  C.  C.  311,      •  State  v.  Brooks,  76  N.  C.  1,  1877, 
1872.  resting  in  part  on  the  overruled  case 

'  R.  V.  Sweenie,  8  Cox  C.  C.  223,  of  R.  v.  Barrow.  L.  R.  1  C.  C.  156, 
1858.  1869. 

*  Com.  V,  Fields,  4  Leigh,  648, 1832.  In  Texas,  by  statute,  the  fraud  must 
It  would  be  otherwise  if  the  intent  consist  in  the  use  of  some  stratagem 
was  to  use  force.  Carter  v.  State,  35  to  induce  the  woman  to  believe  that 
Q&,  263, 1866.  the  ravisher  is  her  husband.    Mooney 

'  People  V.  Metcalf,  1  Wheel.  C.  C.  v.  State,  29  Tex.  App.  257, 1890. 
378,  1823.    See  Walter  v.  People,  50       »  R.  v.  Dee,  reported  in  31  Alb.  L. 

Barb.  144, 1867.  J.  43;  Lend.  L.  T.  Jan.  24,  1885. 

*  Anon.,  1  Wheel.  C.  C.  381,  1823.         "  Supra,  i  150. 

*  State  V,  Shephard,  7  Conn.  54,       ^^  Supra,  i  559. 
1828. 
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tains  when  what  the  woman  agreed  to  was  legitimate  sexual  inter- 
coarse  with  her  hasband,  and  not  adulterous  sexual  intercourse  with 
a  stranger.^  But  to  make  out  the  offence  of  rape,  the  defendant 
must  have  intended  to  ravish,  by  force,  or  by  inducing  consent 
under  the  belief  that  he  was  her  husband. 

§  562.  In  England,  in  a  crown  case  reserved,  it  was  proved  that 
And  80  of  ^®  prisoner  made  the  prosecutrix  drunk,  and  that  when 
acquie*-      she  was  in  a  state  of  insensibility  took  advanta&re  of  it, 

cdnco  0D~  _^  o  / 

tained  by  and  violated  her.  The  jury  convicted  the  prisoner,  and 
stupefa©.  found  that  the  prisoner  gave  her  the  liquor  for  the  pur- 
tion.  poge  of  exciting  her,  and  then  having  sexual  intercourse 

with  her,  and  not  with  the  intention  of  rendering  her  insensible. 
The  judges  held  that  the  prisoner  was  properly  convicted  of  rape.* 

^  This  is  put  by  Paine,  C.  B.,  in  R.  and  it  is  rape.  The  general  principles 
v.  Dee,  as  follows :  **  What  the  woman  of  the  law  as  to  the  consent  apply  to 
consented  to  was  not  adultery,  but  this  case.  To  constitate  consent  th^re 
marital  intercourse.  The  act  was  not  must  be  the  free  exercise  of  the  will 
a  crime  in  law.  It  would  not  subject  of  a  conscious  agent,  and  therefore  if 
her  to  a  divorce.  Were  adultery  crimi-  the  connection  be  with  an  idiot  in- 
nally  punishable  by  our  law,  she  capable  of  giving  consent,  or  with  a 
would  not  be  guilty.  It  is  hardly  woman  in  a  state  of  unconsciousness, 
necessary  to  point  out  (but  to  avoid  it  is  rape.  In  like  manner,  if  the  con- 
any  misapprehension  I  desire  to  do  so)  sent  be  extorted  by  duress  or  threats 
that  what  took  place  was  not  a  consent  of  violence,  it  is  not  consent." 
in  fact,  voidable  by  reason  of  his  fraud,  '  Supra,  {  559 ;  B.  v,  Camplin,  1  C. 
but  something  which  never  was  a  con-  &  K.  746,  1845 ;  s.  c.  1  Den.  C.  C.  89. 
sent  ad  hoc"  Lawson,  J.  said :  " The  In  a  letter  to  Mr.  Denison,  by  Mr. 
question  is.  What  must  be  the  nature  Baron  Parke  (1  Den.  C.  C.  Add.  p.  1), 
of  the  consent?  In  my  opinion  it  that  learned  judge,  in  commenting  on 
must  be  consent  to  the  prisoner  hav-  Camplin's  case,  says :  ^*  Of  the  judges 
ing  connection  with  her,  and  if  either  who  were  in  favor  of  the  conviction 
of  these  elements  be  wanting,  it  is  not  several  thought  that  the  crime  of  rape 
consent.  Thus  in  Flattery's  case,  is  committed  by  violating  a  woman 
where  she  consented  to  the  perform-  when  she  is  in  a  state  of  insensibility, 
anceofa  surgical  operation,  and  under  and  has  no  power  over  her  will, 
pretence  of  performing  it  the  prisoner  whether  that  state  is  caused  by  the 
had  connection  with  her,  it  was  held  man  or  not — the  accused  knowing  at 
clearly  that  she  never  consented  to  the  that  time  she  was  in  that  state."  And 
sexual  connection;  the  case  was  one  Tindal,  C.  J.,  and  Parke,  B.,  remarked, 
of  rape.  So  if  she  consents  to  her  hus-  that  in  Stat  West.  2,  c.  34,  the  offence 
band  having  connection  with  her,  and  of  rape  is  described  to  be  ravishing  a 
the  act  is  done,  not  by  her  husband  woman  **  when  she  did  not  consent, 
but  by  another  man  personating  the  and  not  ravishing  against  her  vnll" 
husband,  there  is  no  consent  to  the  But  all  the  ten  judges  agreed  that  in 
prisoner  having  connection  with  her,  this  case,  where  the  prosecutrix  was 
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A  conviction  was  sastained  in  Massachusetts^  in  1870,  in  a  case 
in  which  the  evidence  went  simply  to  the  fact  that  the  prosecutrix 
was  at  the  time  of  the  act  unconscious  through  intoxication,  though 
there  was  no  allegation  that  she  was  made  so  by  the  defendant.^ 
On  the  other  hand,  in  New  York,  where  such  intoxication  was 
proved,  but  where  there  was  no  evidence  that  the  original  intent 
was  to  use  force,  it  was  held  that  rape  was  not  made  out  under  the 
particular  statute.^  To  rape,  it  is  essential,  we  should  remember, 
that  the  act  should  be  intended  to  be  done  with  force  and  without 
the  woman's  consent^  In  all  cases  of  alleged  unconsciousness,  how- 
ever, we  should  keep  in  mind  the  old  caution  :  Non  omnes  dor- 
miwrU  qui  daibsoa  et  conniventea  habent  ocvUos.  It  is  at  the  same 
time  clear,  as  we  have  seen,  that  connection  secured  when  a  woman 
is  bend  fide  asleep,  and  known  to  be  such  by  the  defendant,  is  rape.^ 
Force  is  incident  to  the  physical  character  of  the  act ;  against  the 
will  (or  toithaut  oonaeTU)  must  be  inferred  from  all  the  circumstances 
of  the  case,  to  secure  a  conviction.* 

made  inBensible  by  the  act  of  the  viction  for  rape  committed  on  a  woman 
prisoner,  and  that  by  an  unlawful  act,  under  the  influence  of  ether,  see  State 
and  where  also  the  prisoner  must  have  v.  Green,  8  Whart.  &  St.  Med.  Jour., 
known  that  the  act  was  against  her  (4th  ed.)  |  597 ;  Com.  v.  Beale,  Ibid, 
consent  at  the  last  moment  she  was  22  ^^  ^  ^',  ^^6,  612. 
capable  of  exercising  her  will,  because  *  B.  v,  Mayers,  12  Cox  C.  C.  311, 
he  had  attempted  to  procure  her  con-  1872 ;  B.  v.  Young,  supra,  i  561. 
sent,  and  failed,  the  offence  of  rape  '  Carter  v.  State,  85  Ga.  263, 1866, 
was  committed.  See,  also,  comments  cited  in/raf  i  576.  See  B.  v.  Cock- 
on  this  case  in  B.  v.  Page,  2  Cox  C.  C.  burn,  3  Cox  C.  C.  543,  1849 ;  Com.  v. 
133, 1846.  McDonald,  110  Mass.  455, 1872;  Peo- 

*  Com.  V,  Burke,  105  Mass.  876,  pie  v.  Bransby,  32  N.  Y.  525,  1865 ; 
1870.    See  State  v,  Stoyell,  54  Me.  24,  and  cases  cited  supra,  {  650. 

1866.  In  Com.  v.  Bakeman,  131  Mass.  In  an  interesting  pamphlet  by  Dr. 
577, 1881,  on  evidence  of  this  character  Stephen  Bogers  on  chloroform  (N.  Y. 
the  defendant  was  convicted  of  adul-  Harper  &  Bros.  1877),  it  is  argued 
tery.  with  much  force  that  for  the  purposes 
'  People  V,  Quin,  50  Barb.  128, 1867.  of  attack  chloroform  cannot  be  ef- 
In  this  case,  although  Judge  Johnson,  fectively  used.  See  3  Whart.  &  St. 
who  gave  the  opinion  of  the  Supreme  Med.  Jur.  |  594. 
Court,  threw  out  doubts  as  to  the  In  Com.  v.  Beale,  ut  supra,  the  right- 
soundness  of  the  ruling  in  B.  v.  Camp-  ness  of  the  verdict  was  much  doubted 
lin,  the  decision  was  put  on  the  single  at  the  time,  and  shortly  afterward, 
ground  that  the  legislature  having  after  a  careful  re-examination,  and  on 
made  carnal  knowledge  of  an  intoxi-  the  express  ground  of  the  doubts  en- 
cated  woman  an  independent  offence,  tertained,  a  pardon  was  granted  by 
it  must  be  so  treated  by  the  courts.  Gbvemor  Pollock. 

•  Supra,  I  550.    For  cases  of  con- 
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Aoquies-  §  562  a.  Acquiesoence  after  penetration  is  held  to  be 

aSm)^'  no  defence  ;*  nor,  a  fortiori,  is  acquiesoence  afi«r  the  act  is 
fence.         consummated.* 

§  563.  It  has  been  ruled,  in  cases  where  acquiescence  was  ob- 
tained by  fraud,  that  the  offence,  though  an  assault,  is 
frau^  ifl^  ^ot  rape,  if  the  consent  was  to  illegal  sexual  intercourse  ;* 
to  force**^*  though  it  is  otherwise  when  the  consent  was  to  something 
else.^  But  when  the  consent  was  to  something  else,  e,  g.y 
to  medical  treatment  from  a  physician,  then  such  consent  is  not  a 
defence.* 

§  564.  The  fact  of  the  woman  being  a  common  strumpet,  or  the 
Prior  un-  Diis^^ress  of  the  defendant,  is  no  bar,  though  such  fact  un- 
chaatity  of  doubtedly  would  prejudice  her  testimony,  and  is  relevant 
triz  no  for  the  defence  as  one  of  the  circumstances  from  which 
"''"^      assent  may  be  inferred.* 

To  what  extent  evidence  impeaching  the  prosecutrix's  character 
may  be  received  will  be  presently  considered. 

§  565.  The  party  aggrieved  is  always  competent  as  a  witness  for 
the  prosecution,^  and  in  a  case  of  an  indictment  against  B.,  a  hus- 

*  See  if\fra,  J  677 ;   supra,    H  657,  *  Supra,  i  669. 

661 ;  and  see  Whittaker  v.  State,  60  *  Supra,  i  669. 

Wis.  618,  1880,  where  "  submlBsion "  •  /n/ra,  §668;  1  Hale,  629;  Arch, 

is  distinguished  from  "  consent."  by  Jerv.  463 ;  R.  v,  Parker,  3  C.  &  P. 

'  See  mpra,  JJ  146  et  seg, ;  Brown  689, 1829 ;  Higgins  v.  People,  1  Hun, 

V.  People,  36  Mich.  203, 1878 ;  Whit-  307, 1874 ;  Pratt  t;.  State,  19  Ohio  St, 

taker  v.  State,  50  Wis.  618, 1880.  277,  1869.     See  Pleasant  v.  State,  8 

»  Supra,  i  660,  669 ;  R.  v.  Case,  4  Eng.  (13  Ark.)  360, 1854 ;  Pleasant  v. 

Cox  C.  C.  220,  1850 ;   1  Den.  C.  C.  State,  16  Ark.  624,  1856 ;  Wright  v. 

680 ;  R.  V.  Lock,  27  L.  T.  (N.  S.)  661;  State,  4  Humph.  194, 1843 ;  Barnes  v. 

s.  c.  L.  R.  2  C.  C  R.  12, 1871;  R.  v.  State,  88  Ala.  204,  1889;  Holton  v, 

Williams,  8  C.  &  P.  286, 1838 ;  R.  v.  State,  28  Fla.  303,  1891 ;  Shields  v. 

Jackson,  R.    &  R.  487,  1820;   R.  v.  State,  32  Tex.  Cr.  498, 1893.    And  see 

Barrow,  L.  R.  1  C.  C.  R.  156, 1868;  Anderson  v.  State,  104  Ind.  467,  1885; 

Walter  v.  People,  50  Barb.  144, 1867 ;  People  v.   Hartman,   (Cal.)   37  Pac. 

Don  Moran  v.  People,  23  Mich.  356,  Rep.  163, 1894.    For  Iowa  statute  de- 

1872 ;  Pomeroy  v.  People,  94  Ind.  96,  fining  offence  of  "  defiling  a  woman," 

1883 ;  Com.  v.  Fields,  4  Leigh,  648,  see  State  v.  Fernald,  (Iowa)  55  N.  W. 

1832 ;  Stephen  v.  State,  11  Ga.  225,  Rep.  534, 1893 ;  and  cases  cited  infra, 

1825 ;  and  other  cases  cited  supra,  H  i  568. 

146,  550,  559.  '  Whart.  Cr.  Ev.  H  393,  394.    And 

Qucere  whether    in    England    this  if  testimony  of  prosecutrix  involves 

qualification  is  now  to  be  insisted  on.  evidence  of  an  offence  to  a  second 

R.  V.  Flattery,  lU  supra ;  R.  v.  Young,  woman  at  the  same  time  it  is  still  ad- 

uJt  supra.  missible.    Parkinson  v.  People,  (Dl.) 
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bahd^  for  assisting  another  man  in  ravishing  B.^s  wife,  she  was 
admitted  as  a  witness  against  the  husband.^  If  the  wit-  rp^ti^^jj^ 
ness  be  of  good  character;  if  she  presently  discovered  the  °^.P'9f®®?: 
offence,  and  made  search  for  the  offender;  if  the  party  beoorrobo- 
accused  fled  for  it,  these  and  the  like  are  concurring  cir-  ^ 
cumstances,  which  give  greater  probability  to  her  evidence.^  But 
on  the  other  side,  if  she  be  of  evil  fame,  and  stand  unsupported 
by  the  testimony  of  others;  if  she  concealed  the  injury  for  any 
considerable  time  after  she  had  opportunity  to  complain;  if  the 
place  where  the  fact  was  alleged  to  have  been  committed  were 
such  that  it  was  possible  she  might  have  been  heard,  and  she 
made  no  outcry,  these  and  the  like  circumstances  justify  strong, 
but  not  conclusive,  inferences  that  her  testimony  is  false.^  Under 
ordinary  circumstances  it  is  the  duty  of  the  woman  injured  in 
this  way,  or  of  her  friends,  to  obtain  prompt  medical  advice; 
and  the  omission  to  do  so,  in  cases  of  alleged  rape,  is  a  fact  which 
subjects  the  prosecution  to  discredit.^    The  corpus  delicti  includes 

24  N.  E.   Rep.  772,   1890.    Though  1894.    See  State  v.  Bedard,  66  Vt. 

evidence  of  two  acts  of  rape  to  pros-  278,   1892 ;    Anderson  v.   State,  104 

ecutriz  on  different  days  is  inadmis-  Ind.  467,  1885.     Her  physical  con- 

sible.    Ibid.  185  111.  401, 1890.    But  dition  after  the  offence  is  corrobor- 

« 

in  New  York  her  evidence  must  always  ative  evidence.  People  v.  Stewart, 
be  corroborated  to  convict.  People  97  Oal.  288,  1898;  State  v.  Sigg, 
V.  Morris,  12  N.  Y.  Sup.  492,  1890 ;  86  Iowa,  746, 1892 ;  Proper  v.  State, 
People  V.  McKeon,  19  N.  Y.  Sup.  486,  85  Wis.  616, 1893 ;  State  v.  Sandford, 
1892;  People  v.  Terwilliger,  26  N.  Y.  (Mo.)  27  S.  W.  Rep.  1099, 1894;  State 
Sup.  674,  1898.  That  medical  testi-  v.  Hoax,  109  Mo.  664, 1891 ;  Bodgers 
mony  is  evidence  to  corroborate  the  v.  State,  30  Tex.  App.  510, 1891 ;  State 
prosecutrix.  Corroboration  of  par-  v.  Murphy,  118  Mo.  7, 1893. 
ticular  acts  constituting  the  offence  is  '4  Bl.  Com.  213;  3  Whart.  &  St. 
not  necessary,  but  of  other  material  Med.  Jur.  {{  607  et  teq.  See  Thomp- 
circumstances.  Hammond  v.  State,  son  v.  State,  (Tex.)  26  S.  W.  Rep.  987, 
(Nebr.)  58  N.  W.  Rep.  92, 1894.  As  1894;  State  v.  Witten,  100  Mo.  526, 
to  Iowa,  see  State  v.  Chapman,  (Iowa)  1890 ;  State  v.  Patrick,  (Mo.)  16  8.  W. 
65  N.  W.  Rep.  489, 1893.  Rep.  290, 1891  (see  dissenting  opinion 

'  Lord  Audley's  Case,  Hutt  116 ;  1  also) ;  and  Ibid.  107  Mo.  147, 1891 ; 
St  Tr.  387 ;  1  Stra.  633 ;  1  Hale,  630;  Rhea  v.  State,  30  Tex.  App.  483, 1891 ; 
12  Mod.  340,  354.  People  v,  O'Sullivan,  104  N.  Y.  481, 

»  See  Chambers  v.  People,"106  111.  1887;  People  v,  Loftus,  11  N.  Y.  Sup. 
409,1883;  Eylerv.  State,  71  Ind.  49,  906,  1890;  Bueno  v.  People,  1  Colo. 
1880.  Evidence  of  the  chastity  of  the  App.  232, 1891 ;  Johnson  v.  State,  27 
prosecutrix  is  not  admissible  where  Nebr.  687, 1889. 
there  is  no  doubt  that  consent  was  *  People  v.  Hulse,  3  Hill,  (N.  Y.) 
absent  and  force  was  used.  Steinkie  309,  1842 ;  State  v.  Hagerman,  47 
V.  State,  (Tex.)  24  S.  W.  Rep.  909,  Iowa,  151,  1877 ;  supra,  {  565. 
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violence  done  to  the  woman ;  aod  if  this  could  be  showa  hy 
proof  aside  from  her  testimony,  and  such  proof  be  not  produced, 
a  conviction  ought  not  to  be  permitted  to  stand.  Such  is  the 
general  rule  at  common  law.'  It  is  true  that  convictions  have 
been  sustained  when  resting  exclusi  vely  on  the  t«stimony  of  a  young 
child,*  and  of  a  woman  who,  at  the  time  of  the  alleged  act,  was  under 
the  influence  of  ether  f  but  these  are  dangerous  precedents;  and 
when  corroborative  testimony  can  be  procured,  its  non-productioo 
should  tell  seriously  against  the  prosecution.* 

§  566.  Iq  prosecutions  for  rape,  when  tlie  part;  injured  is  a  wit- 
ness, it  is  admissible  to  prove  that  she  made  complaint  of  the  injury 
while  it  was  recentf  but  the  particulars  of  her  complaint  have  been 

'  1  Hale,  628, 631 ;  1  Hawk.  c.  41,  b.  Duaenberry,  112  Mo.  277,  1892 ;  Peo- 

2 ;  State  v.  Patrick,  107  Mo.  147, 1891 ;  pie  p.  Weasel,  98  Cal.  352, 1893.    See 

also  Ibid.  16  8.  W.  Bep.  290,  1891.  1  Ruaa.  on  Or.  by  Greaves,  695. 

ThuB  where  the  prosecutrix  did  not  *  Com.  v.  Beale,  tupra,   J  656;    3 

dlBclose  the  offence  till  iotem^ated,  Whari^  &  St.  Med.  Jur.  {j  245,  596; 

and  continued  her  intercourse  with  de-  State  v.  Green,  Ibid.  4  697. 

fendant  after  the  act,  thia  was  held  to  *  Supra,  |  666 ;  and  see  Barney  t>. 

preclude  conviction.  Whitney  t>.  State,  People,  22  111.  160,  1859.    See  on  this 

35  Ind.  503, 1671 ;  see  4  Bl.  Com.  213;  subject  State  v.  Csssidj,  85  Iowa,  145, 

Cro.  Gar.  485.    But  where  the  eorput  1892 ;  State  v.  Connelly,  (Minn.)  59  N. 

(kHeH  ia  clearly  proved  a  verdict  of  W.  Bep.  479,  1894 ;    State  v.  Filking- 

gnilty  will  not  be  disturbed,  the  de-  ton,  (Iowa)  60  N.  W.  Rep.  602, 1894 ; 

fence    being  an  alibi.    Ackerson  v.  Bhea  n.  State,  80  Tex.  App.  483, 1891. 

People,  124  HI.  663, 1888.  Berner   (9th  ed.  p.  4S0)  remarks, 

In  Iowa  there  can  by  statute  be  no  that  although  rape  involves  a  bmtal 

conviction  on  the  sole  testimony  of  the  oblivion  of  human  rights,  and  a  fear* 

prosecutrix.    State  o.  McLaughlin,  44  fhl  destiny  to   the    injured  woman, 

Iowa,  82, 1876.    And  in  California  the  there  are  sometimee  palliating  circnni- 

Sapreme  Court  has  held  that  no  rape  stances  to  be  kept  in  mind.    The  of- 

case  should  ever  go  to  the  jury  on  the  fence  is  usually  committed  under  the 

sole  testimony  of  the  prosecutrix,  un-  influence  of  stimulants ;  temptation 

sustained  by  facts  and  circumstences,  and  crime  are  coincident;  and  the  re- 

them  of  the  ports  of  prison  inspectors  tell  us  that 

such  testi-  with  men  convicted  of  rape  the  crimi- 

6  Cal.  221,  nal  intentis&r  less  persistentandob- 

n,  46  Ibid,  durate  than  it  is  with    fashionable 

ga,  61  Ibid,  seducers,  whose  profession  it  is  to  be- 

ty  in    such  tray  female  innocence,  whose  desires 

lie  c.  State,  are  focalized  to  this  object,  which  they 

^  continuously  pursue.    We  are  not,  so 

Conn.  389,  we  must  conclude,  to  punish  rape  the 

'.)  13  S.  W.  less,  t>ut  seduction  the  more. 

Yilcox,  111  '  Whart  Cr.  Ev.  J  273;  B,  v.  Bra- 

0,  SUte    V.  zier,  1  East  P.  C.  444 ;  B.  n.  Clarke,  2 
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held  not  to  be  evidence/  except  to  corroborate  her  testimony  when 
attacked.^    And  in  any  view,  such  statements  cannot  be  May  be 
received  as  independent  evidence  to  show  who  committed  °?Ij*^'" 
the  offence.     They  are  admitted  simply  as  part  of  the  her  own 
proof  of  the  corjms  delidi^  and  in  this  view  the  reply,  ments. 

Stark.  241, 1819 ;  R.  v.  Guttridge,  9  C.  1876 ;  Pefferling  t;.  State,  40  Tex.  486, 
&  P.  471, 1840 ;  R.  v.  Megson,  9  Ibid.  1874 ;  State  v.  Gniso,  28  La.  An.  962, 
420, 1840  ;  R.  v.  Walker,  2  M.  &  Rob.  1876 ;  State  v.  Bedard.  66  Vt.  278, 
212, 1840 ;  R.  v,  Osborne,  C.  &  M.  622,  1892 ;  Kirby  v.  Territory,  (Ariz.)  28 
1842;  R.  V.  Mercer,  6  Jurist,  243.  Pac.  Rep.  1134,  1891;  People  ». 
1860 ;  R.  V.  Wood,  14  Cox  0.  C.  46,  Stewart,  97  Cal.  238,  1898 ;  Candle  v. 
1877 ;  State  v.  Niles,  47  Vt.  82, 1874;  State,  (Tex.)  28  S.  W.  Rep.  810, 1894. 
People  V,  Croucher,  2  Wheel.  C.  C.  42,  »  Pleasant  v.  State,  16  Ark.  624, 
1823 ;  People  v,  McGee,  1  Denio,  19,  1866 ;  State  v.  Laogford,  46  La.  An. 
1846 ;  Baccio  v.  People,  41  N.  Y.  266,  1177, 1893 ;  Johnson  v.  State,  21  Tex. 
1869 ;  Johnson  v.  State,  17  Ohio,  693,  App.  368,  1886 ;  ocmtra,  Phillips  v. 
1848 ;  Laughlin  v.  State,  18  Ibid.  99,  State.  9  Humph.  246, 1848 ;  Territory 
1849 ;  Burt  v.  State,  23  Ohio  St  394,  v.  Godfrey,  6  Dak.  46, 1888 ;  Lights  v. 
1872;  Stephen  v.  State.  11  Ga.  226,  State,  21  Tex.  App.  308, 1886;  Rhea 
1862 ;  McMath  v.  State,  66  Ga.  303.  v.  State,  30  Tex.  App.  483, 1891,  where 
1876 ;  Lacy  v.  State,  46  Ala.  80, 1871 ;  greater  latitude  is  allowed.  In  State 
Nugent  V.  State,  18  Ibid.  521,  1860 ;  v.  De  Wolf,  8  Conn.  93>  1830,  after 
State  V.  Jones,  61  Mo.  232, 1876 ;  Ole-  an  attempt  to  discredit  her  story  on 
son  V,  State,  11  Nebr.  276, 1881 ;  U.  S.  cross-examination,  it  was  held  admis- 
V,  Snowden,  22  Wash.  Law  Rep.  74,  sible.  as  part  of  the  evidence  in  chief, 
1893 ;  State  v,  Langford,  46  La.  An.  to  corroborate  her  by  proving  she  told 
1177,  1893;  Barnes  v.  State,  88  Ala.  the  story  in  the  same  way,  aft«r  the 
204, 1889.  But  when  the  complaint  is  event ;  S.  P.,  State  f .  Laxton,  78  N. 
involuntary,  proof  of  it  is  inadmissi-  C.  664, 1877 ;  and  see  Conkey  v,  Peo- 
ble.  Parker  v.  State,  67  Md.  329,  pie,  6  Parker  C.  R.  31,  1860,  where 
1887.  Complaint  when  pregnant  seven  the  rule  was  extended,  under  peculiar 
months  after  offence  is  admissible,  circumstances,  to  the  husband's  decla- 
Richards  v.  State,  36  Nebr.  17, 1893.  rations. 

That  the  witness  proving  the  com-  In  State  v,  Kinney,  44  Conn.  163, 
plaint  may  be  asked  whether  the  pros-  1876,  State  v,  De  Wolf  was  affirmed, 
ecutrix  named  the  offender,  but  not  See,  also,  State  t;.  Byrne,  47  Conn, 
what  name  she  gave,  see  R.  v,  Os-  466,  1878.  In  Ohio  and  Michigan 
borne,  C.  &  M.  622. 1842  ;  R.  v.  Alex-  the  prosecution  is  permitted  to  give 
ander,  2  Craw.  &  Dix.  126,  1841 ;  R.  the  details  of  what  the  prosecutrix 
V.  McLean,  Ibid.  360, 1843 ;  People  v,  said  immediately  aft«r  the  event 
McGee,  1  Denio,  19, 1846.  See  Whart.  Johnson  v.  State,  17  Ohio,  693,  1848 ; 
Cr.  Ev.  i  492.  Burt  v.  State,  23  Ohio  St.  894, 1878 ; 

1  Ibid. ;  State  v.  Knapp,  46  N.  H.  Brown  v.  People,  36  Mich.  203, 1872. 
148, 1864;  State  v.  Ivins,  36  N.  J.  L.  In  R.  v.  Walker,  2  M.  &  R.  212, 1840, 
233, 1873 ;  State  v.  Jones,  61  Mo.  232,  Parke,  B.,  said : 

»  R.  ».  Megson,  9  0.  &  P.  420, 1840 ;  People  v.  Flynn,  96  Mich.  276, 1893. 
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as  well  as  the  statement^  when  the  two  cannot  be  severed,  is  re- 
ceived.^ 

Delajy  when  accounted  for,  does  not  exclude  such  statements,' 

"  The  sense  of  the  thing  certainly  therefore,  why  it  should  be  admitted 

is  that  the  jury  should,  in  the  first  in-  to  the  extent  indicated,  and  none  why 

stance,  know  the  nature  of  the  com-  it  should  be  admitted  any  further." 

plaint  made  by  the  prosecutrix,  and  See  People  v,  Graham,  21  Oal.  261, 

all   that  she  said ;    but  for  reasons  1862 ;  and  see  Whart.  Crim.  Ev.  {  492. 

which  I  never  could  understand,  the  In  B.  v.  Wood,  14  Cox  C.  C.  46, 1877, 

usage  has  obtained  that  the  prosecu-  the  particulars  of  the  complaint  were 

trix's  counsel  should  only  inquire  gen-  received. 

erally  whether  a  complaint  was  made  ^  B.  v.  Eyre,  2  F.  &  F.  579, 1870. 

by  the  prosecutrix  of  the  prisoner's  '  State  v.  Knapp,  45  N.  H.  149, 

conduct  to  her,  leaving  the  counsel  of  1863 ;  State  v.  Niles,  47  Vt  82, 1874. 

the  latter  to  bring  before  the  jury  the  See  State  v.  MarshaU,  Phil.  (N.  0.)  49, 

particulars  of  the  complaint  by  cross-  1866 ;  State  v.  Peter,  8  Jones,  (N.  C.) 

examination."  19,  1860;  Sutton  v.  People,  146  HI. 

In  Boscoe's  Crim.  Ev.  p.  26,  the  fol-  279,  1898 ;  People  v,  Terwilliger,  26 

lowing  distinction  is  made :  N.  Y.  Sup.  674,  1893 ;  U.  S.  v.  Snow- 

"  It  thus  appears  that  these  cases  den,  22  Wash.  Law  Bep.  74, 1893. 

are  unanimous,  that  where  the  person  In  several  American  jurisdictions  it 

who  makes  the  complaint  is  called  as  has  been  said  that  **  the  substance  of 

a  witness,  and  is  competent,  the  fact  what  the  prosecutrix  said,"  or  the 

that  the  complaint  wfus  made,  and  the  " declarations"  made  by  her  immedi- 

bare  nature  of  it,  may  be  given  in  evi-  ately  after  the  offence  was  committed, 

deuce.    Where  the  person  who  makes  may  be  given  in  evidence,  in  the  first 

the  complaint  is  not  called  as  a  wit-  instance,  to  corroborate  her  testimony, 

ness,  or,  on  being  called,  is  found  to  State  v.  De  Wolf,  8  Conn.  93,  1830 ; 

be   incompetent,    the   decisions   are  McCombs  v.  State,  8  Ohio  St.  643, 

somewhat  conflicting.    On   the   one  1858;  Laughlin  v.  State,  18  Ohio,  99, 

hand,  it  has  been  sought  in  this  case  1849 ;  State  v.  Peter,  14  La.  An.  521, 

to  introduce  the  whole  statement ;  on  1859 ;  Phillips  v.  State,  9  Humph.  246, 

the  other,  attempts  have  been  made  to  1846. 

exclude,  under  these  circumstances,  Where  the  prosecutrix,  a  servant, 

all  evidence  about  the  statement  what-  stated  that  she  made  almost  immediate 

ever.    Both  contentions  have   some  complaint  to  her  mistress,  and  that  on 

countenance  of  authority,  but  it  is  the  next  day  a  washerwoman  washed 

conceived  that  neither  is  strictly  accu-  her  clothes,  on  which  was  blood ;  but 

rate ;  the  true  rule  being,  as  is  sub-  neither  the  mistress  nor  the  washer- 

mitted,  to  admit  evidence  of  the  fact  woman  was    under   recognizance  to 

of  complaint  in  all  cases,  and  in  no  give  evidence,  nor  were  their  names 

case  to  admit  anything  more.     The  on  the  back  of  the  indictment,  but 

evidence,  when  restricted  to  this  ex-  they  were  at  the  assizes  attending  as 

tent,  is  not  hearsay,  but,  in  the  strict-  witnesses  for  the  prisoner ;  the  judge 

est  sense,  original  evidence;   when,  directed  that  both  the  mistress  and 

however,  these  limits  are  exceeded,  it  the  washerwoman  should  be  called  by 

becomes  hearsay  in  a  very  objection-  the  counsel  for  the  prosecution,  but 

able   form.    There   is  every  reason  said  that  he  should  allow  the  counsel 
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though  when  unacoounted  for  it  throws  suspicion  on  the  case  of  the 
prosecution.^  The  prosecutrix  may  be  cross-examined  as  to  whether 
she  had  made  any  statements  after  the  allied  assault.' 

§  567.  Since  such  evidence  is  admissible  merely  as  corroboration^ 
it  cannot  be  used  to  patch  out  the  case  of  the  prosecu-  g^^j^  ^^j. 
tion  by  supplying  new  facts.'  Thus  on  a  trial  for  rape,  ^"^1'^ 
which  came  before  the  Virginia  Court  of  Appeals,  the  to  corrobo- 
main  question  was  as  to  the  identity  of  the  prisoner.  ™  °^* 
The  female  was  examined,  and  although  she  swore  positively  that 
the  prisoner  was  the  person  who  committed  the  outrage  upon  her, 
she  declined  to  give  a  description  of  him  as  at  the  time  of  the  out- 
rage. The  Commonwealth  then  introduced  a  witness  to  prove  the 
particulars  of  the  description  of  the  person  who  committed  the 
outrage,  given  by  the  prosecutrix  to  the  witness  on  the  morning 
after  the  rape  was  committed.  This,  for  the  reason  just  given,  was 
properly  held  inadmissible.^ 

§  568.  Whether  in  a  prosecution  for  rape  the  prosecutrix  can 
be  compelled  to  answer  as  to  prior  sexual  relations  with  p 
other  persons  than  the  defendant  has  been  the  subject  of  tnx  may 
conflicting  rulings.     In  England,  and  in  several  of  our  poached 

for  the  prosecation  every  latitude  in  to  questions  put  to  her  by  her  parentB 
their  examination.  R.  v,  Stroner,  1  immediately  after  the  alleged  act,  are 
C.  &  K.  660.  not  admissible  as  independent  evi- 

Where«  on  an  indictment  for  rape,  dence  of  the  crime.  Weldon  v.  State, 
the  judge  trying  the  case  admitted  S2  Ind.  81, 1870. 
evidence  of  the  declarations  of  the  ^  Higgins  v.  People,  58  N.  Y.  877, 
injured  party  immediately  after  the  1874 ;  State  v.  Peter,  8  Jones,  (N.  G.) 
event,  though  she  herself  had  not  19, 1860 ;  Topolanck  v.  State,  40  Tex. 
been  brought  as  a  witness,  being  at  160, 1874.  But  see  State  v.  Mulkem, 
the  time  incapable  of  testifying,  such  85  Me.  106, 1892;  Peoples. O'Sullivan, 
admission  was  held  error  by  the  104  N.  Y.  481, 1887 ;  Dunn  v.  State, 
Supreme  Court  of  New  York.  People  45  Ohio,  249,  1887 ;  to  the  effect  that 
V.  McGee,  1  Denio,  19, 1845,  (see  Ck)m.  unless  reasonable  explanation  be  made 
i;.  Sallager,  4  Penn.  L.  J.  511 ;  2  for  the  delay,  it  is  error  to  admit  evi- 
Clark,  127, 1839)  ,*  and  such  is  the  gen-  dence  of  prosecutrix's  witness*  state« 
eral  rule.    B.  v,  Nicholas,  2  C.  &  K.  ments. 

246,  1846;  2  Cox  C.  C.  189;  R.  v.  '  Maillet  v.  People,  42  Mich.  262, 
Guttridge,  9  C.  A  P.  471, 1840 ;  Peo-  1879. 

pie  V.  Graham,  21  Cal.  261. 1862.  See  *  Scott  v.  State,  48  Ala.  420, 1872 ; 
State  t^.  Emigh,  18  Iowa,  122, 1865.  State  v.  Shettleworth.  18  Minn.  208, 
Hence,  when  the  prosecutrix  is  inca-  1872. 

pable  of  testifying  on  account  of  her  *  Brogy  t^.  Com.,  lOGratt  722, 1858. 
immature  age,  her  statements  made  The  admissibility  of  such  declara- 
in  the  defendant's  absence,  in  answer  tions  is  not  affected  by  the  &ct  that  on 
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by  proof  of  own  oourts,  the  conclusion  is  that  while  such  questions 

bad  char-  ,  , 

acter^and  may  be  asked^  answers  to  them  will  not  be  compelled  f 
s^te^  by  A^d  in  Massachusetts  it  has  been  held  that  in  such  cases 
Fb^owlI  proof  of  the  prosecutrix  having  had  prior  connection  with 
acts.  ^  others  than  the  defendant  is  inadmissible.^  On  the  other 
hand^  in  New  York  and  other  States  the  prosecutrix  will  be  com- 
pelled to  answer  questions  as  to  such  acts  of  illicit  intercourse  with 
others  than  the  defendant.'  As  to  whether^  upon  denying  such 
intercourse,  she  can  be  contradicted,  there  is  also  a  difference  of 
opinion.^  The  real  question  in  such  cases  is,  Is  it  material  to  the 
issue  whether  the  prosecutrix  had  previously  such  illicit  intercourse  ? 
That  it  is  no  defence  to  an  indictment  for  rape  that  the  prosecutrix 
was  a  woman  of  loose  character  there  can  be  no  question  ;  and  if 
the  fact  of  a  forcible  connection  against  the  prosecutrix's  will  be 
established,  her  prior  looseness  would  have  nothing  to  do  with  the 
issue.     On  the  other  hand,  when  the  issue  is  consent  on  part  of  the 

a  prior  occasion  a  rape  had  been  com-  1868 ;  overruling  State  v,  JefferBon,  6 

mltted  by  the  defendant  on  the  prose-  Ired.  805, 1846 ;  Rogers  v.  People,  84 

cutrix.    Strang  v.  People,  24  Mich.  1,  Mich.  845, 1877. 

1871.  In  Sherwin  v.  People,  69  HI.  56, 

^  B.  V.  Clarke,  2  Stark.  B.  241, 1819 ;  1873,  it  was  held  admissible  for  the 

B.  V.  Hodson,  B.  &  B.  211, 1819 ;  aff.  defendant  to  prove  that  the  prosecu- 

in  B.  V.  Holmes,  12  Cox  C.  C.  187,  trix,  prior  to  the  alleged  rape,  had 

1871 ;  L.  B.  1  0.  0.  834;  contra,  B.  v.  carnal  intercourse  with  other  men,  the 

Clay,  5  Cox  C.  C.  146 ;  State  v.  Knapp,  case  resting  mainly  on  the  testimony 

45  N.  H.  148, 1868 ;  Com.  v.  Beagan,  of  her  medical   attendant  that  her 

105  Mass.  593, 1870 ;  Pleasant  v.  State,  person  showed  marks  of  recent  sexual 

15  Ark.  624, 1854 ;  Dorsey  v.  State,  1  intercourse,  she  swearing  that  she  was 

Tex.  App.  33, 1876 ;  People  v,  Benson,  unconscious  at  the  time  of  the  alleged 

6  Cal.  221, 1856.    See  Com.  v.  Ken-  rape. 

dall,   113  Mass.  210,  1873;  and  see  ^  As  holding  her  answers  to  be  final, 

Whart.  Crim.  Ev.  J  473.  see  B.  v.  Cockcroft,  11  Cox  C.  C.  410, 

'Com.  V.Harris,  131  Mass.  336,  1870;  B.  v.  Holmes,  12  Ibid.  137, 1871; 

1881.  L.  B.  1  C.  C.  334;  overruling  B.  v, 

»  State  V,  Johnson,  28  Vt.  510, 1852 ;  Bobins,  2  M.  &  B.  512 ;  People  v. 

State  v.   Beed,  39  Ibid.  417,  1867;  Jackson,  3  Parker  C.  B.  391,  1857; 

People  V.  Abbott,  19  Wend.  192, 1888 ;  Queen  v.  Biley,  18  Q.  B.  D.  481, 1887. 

Bedgood  v.  State,  115  Ind.  275,  1888 ;  As  permitting  such  contradiction,  see 

People  V.  Betsinger,  11  N.  Y.  Sup.  Brennan  v.  People,  7  Hun,  171,  1876; 

916, 1890  (though  see  People  v.  Jack-  Strang  v.  People,  24  Mich.  1,  1871 ; 

son,  3  Parker  C.  B.  391, 1857 ;  and  see  People  v.  Benson,  6  Cal.  221,  1856; 

question  left  open  in  Woods  v.  People,  and  see  B.  v,  Bobins,  2  M.  &  B.  512, 

55  N,  Y.  515, 1874) ;  Brennan  v.  Peo-  1842,    overruled   by   B.  v.  Holmes, 

pie,  7  Hun,  (14  N.  Y.  Sup.  Ct.)  171,  supra, 
1876 ;  State  v.  Murray,  63  N.  C.  31, 
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prosecutrix,  her  prior  history  as  to  chastity  is  logically  material, 
and  if  so  she  should  be  compelled  to  answer  such  questions,  and  be 
exposed  to  contradiction  should  she  answer  the  questions  in  the 
negative.^  In  any  view,  evidence  may  be  received  as  to  the 
woman^s  prior  connection  with  the  defendant,  which  is  regarded  as 
material  to  the  question  of  consent,^  and  she  may  be  compelled  to 
answer  questions  as  to  such  connection.'  And  aside  from  the 
woman's  testimony,  the  defendant  has  a  right  to  prove  assent  by 
any  circumstances  from  which  assent  can  be  inferred ;  and  among 
these  circumstances  is  the  fact  that  the  prosecutrix  was  a  woman  of 
loose  character,^  in  the  habit  of  receiving  the  embraces  of  men  pro- 
miscuously.^ It  has  also  been  held  that  to  show  her  loose  character 
her  reputation  for  chastity  may  be  attacked,'  though  this  reputation 
must  have  been  acquired  before  the  act  on  trial.^  It  is  therefore 
relevant  to  prove  that  the  prosecutrix  was  a  women  of  drunken,® 

^  See»ttpra,2484.  That  prior  friendly  •  R.  v.  Barker,  8  C.  &  P.  589, 1829 

relations  between  the  parties  may  be  R.  v.  Hodgson,  B.  &  B.  211,  1814 

proved,  see  Hall  v.  People,  47  Mich.  State  v,  Forshner,  43  N.  H.  89, 1861 

636, 1882.  State  v.  Enapp,  45  Ibid.  148,  1868 

*  R.  v.  Martin,  6  0.  &  P.  562, 1834,  Com.  v.  Kendall.  118  Mass.  210, 1873 
adopted  by  Kelly,  C.  B.,  in  R.  v.  People  v,  Abbott,  19  Wend.  192, 1838 
Holmes,  supra;  R.  v.  Clarke,  2  Stark.  Woods  v.  People,  55  N.  Y.  615,  1874, 
N.  P.  241, 1819 ;  Queen  v.  Riley,  18  (but  see  People  v.  Jackson,  3  Parker 
Q.  B.  D.  481, 1887.  But  evidence  of  C.  R.  391, 1861) ;  McCombs  v.  State, 
prior  connection  when  not  tending  to  8  Ohio  St.  643,  1858 ;  McDermott  v. 
show  consent  of  prosecutrix,  but  to  State,  13  Ibid.  332,  1862;  Pratt  t;. 
impeach  the  character  of  defendant  State,  19  Ibid.  277,  1869;  State  v, 
and  charge  him  with  other  felonies  Jefferson,  6  Ired.  305, 1846 ;  State  v, 
than  the  one  at  trial,  is  inadmissible.  Henry,  5  Jones,  (N.  C.)  65,  1857 ; 
State  V,  Bonsor,  49  Kans.  758,  1892.  State  v.  Daniel,  87  N.  C.  507, 1882 ; 

»  Ibid. ;  People  v.  Abbott,  19  Wend.  Camp  v.  State,  3  Kelly,  417,  1847 ; 

192, 1838 ;  State  v.  Forshner,  43  N.  H.  Sherwin  v.  People,  69  El.  56,  1873 ; 

89, 1869 ;  State  v.  Knapp,  45  Ibid.  148,  Pleasant  v.  State,  15  Ark.  624, 1855. 

1863;  State  v,  Jefferson,  6  Ired.  305,  This  course  was  taken  in  R.  v,  St 

1846 ;  Pleasant  v.  State,  15  Ark.  624,  Lieonards,     London     (London    Law 

1855 ;  People  v,  Benson,  6  Cal.  221,  Times,  May  24,  31,  1844),  where  this 

1856.  defence    was    unsuccessfully,    as    a 

*  Evidence  of  the  immodesty  of  the  matter  of  fact,  set  up  by  Lord  St. 
prosecutrix  admissible  as  bearing  on  Leonards  to  an  indictment  for  assault 
question  of  consent.  State  v.  Cassidy,  with  an  intent  to  commit  a  rape. 
85  Iowa,  146, 1892;  State  v.  Pilkington.  State  v.  Eberline,  47  Kans.  155, 1891. 
(Iowa)  60  N.  W.  Rep.  502,  1894.  '  State  v.  Forshner,  mpra. 

*  R.  V.  Martin,  6  C.  &  P.  562 ;  Hall  »  Brennan  v.  People,  7  Hun,  171, 
V.  People,  47  Mich.  636, 1882 ;  but  see  1876. 

Richie  v.  State,  58  Ind.  355, 1877. 
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dissipated  habits,  and  that  she  was  in  the  habit  of  receiving  men 
at  her  dwelling-house  for  the  purpose  of  promiscuous  intercourse.^ 

V.   PLEADING.* 

§  569.  Two  defendants  may  be  joined  as  principals  in  rape  f 
Two  de-  ^^^  ^^  indictment  has  been  sustained  which  in  one  count 
fendants  charges  G.  as  principal  in  the  first  d^ree,  and  W.  as 
joined  as  present,  aiding  and  abetting,  and  in  another  count  charges 
principals  ^^  ^  principal  in  the  first  degree,  and  G.  as  aiding  and 
abetting.^ 

§  670.  It  is  the  practice  to  join  a  count  for  an  assault  with  an 
intent  to  commit  the  rape  with   a  count  for  rape  itself/  and  a 


^  Woods  V,  People,  ut  supra.  It  has  been  ruled  that  the  prosecu- 

That  for  the  purpose  of  identifica-  trix  may  be  asked  whether  the  ac- 
tion prior  sexual  assaults  by  defendant  cosed,  prior  to  the  act^  had  not  made 
may  be  put  in  evidence  for  the  prose-  improper  propositions  to  her.  People 
cation,  see  State  v.  Walters,  45  Iowa,  v,  Manahan,  32  Cal.  68,  1867 ;  B.  v. 
889, 1877;  and  see  Whart.  Grim.  £v.  Rearden,  4  F.  &  F.  76, 1864. 
2  47.  'See  Whart  Prec.  186  et  aeq.,  268 

The  prosecution  may  of  course  in-  et  seq,^  for  Forms, 

troduce  rebutting  eyideuce  to  sustain  '  B.  v.  Burgess,  1  Buss,  on  Cr.  687 ; 

the  prosecutrix's  character  for  chas-  Strang  v.  People,  24  Mich.  1,  1871. 

tity.    People  v.  Tyler,  86  Cal.  622,  See  R.  «.  Crisham,  1  C.  AM.  187, 

1868 ;  McCain  v.  State,  67  Ga.  890,  1841 ;  Eessler  v.  Com.,  12  Bush,  18, 

1876 ;  and  see  Tumey  v.  State,  S&.&  1876 ;  Ackerson  v.   People,  124  HI. 

M.  104, 1847,  where  this  was  permit-  663, 1888;  State  v.  Dufiy,  (Mo.)  27  S. 

ted  as  evidence  in  chief.  W.   Bep.  868,  1894.    That  the  acts 

That  the  prosecutrix's  husband's  constituting  the  offence  charged  must 

declarations  are  inadmissible  to  im-  be  set  out,  see  State  v.  Vorey,  41  Minn, 

peach  her,  see  McCombs  v.  State,  8  184, 1889;  State  v,  Femald,  (Iowa)  66 

Ohio  St.  648, 1868 ;  and  so  as  to  eyi-  N.  W.  Bep.  634, 1893. 

dence  of  the  bad  character  of  her  *  B.  v.  Gray,  7  C.  &  P.  164, 1886. 

parents.  State  v.  Anderson,  19  Mo.  See  Folke's  Case,  1  Mood.  C.  C.  364, 

241, 1863.  1831 ;  State  v.  Jordan,  110  N.  C.  491, 

Evidence  is  not  admissible,  how-  1892. 

ever,  to  show  the  bad  character  of  the  *  Whart  Cr.  PI.  &  Pr.  H  286-90 

place  where  the  rape  was  committed.  Harman  v.  Com  ,  12  S.  &  B.  69, 1824 

State  V.  Duffy,  (Mo.)  27  S.  W.  Bep.  Burk  v.  State,  2  Har.  &  John.  426 

368, 1894.  1809 ;  Steph.  v.  State,  11  Ga.  226, 1866 

As  has  been  already  seen,  the  infer-  People  v,  Taylor,  36  Cal.  263,  1868 
ence  arising  from  a  long  silence  on  Stevens  v.  State,  66  Md.  202, 1886. 
the  part  of  the  prosecutrix  is  a  pre-  In  Pennsylvania  an  indictment  may 
sumption  not  of  law,  but  of  fact,  to  be  properly  charge  in  three  counts,  as- 
passed  on  by  the  jury.    Supra,  {  666 ;  sault  and  battery,  assault  with  intent 
Whart.  Crim.  Ev.  {{  376-384.  to  ravish,  and  statutory  rape  and  bas- 
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general  verdict  of  guilty  carries  the  greater  offence.^    But  ^P®.  ™*y 
the  allegation  of  an  assault  is  usually  made  in  the  count  with 

n  aasault. 

for  rape. 

§  571.  The  allegation  of  "assault"  is  said  to  be  unnecessary;* 
but  without  it  there  cannot  be  a  conviction  for  the  as-  Allegation 
sault.  When  it  is  inserted  there  may  be,  under  the  ^^\^j^^^ 
present  practice,  a  conviction  of  the  assault.'  neceesary. 

§  572.  Age  need  not  be  averred,  either  in  respect  to  the  woman,^ 
nor.  to  the  man,  so  as  to  exclude  impuberty,*  unless,  in  the 
former  case,  the  proceeding  be  on  a  statute  relative  to  not  be 
abuse  of  female  children  under  a  specified  age.*    Hence, 
as  will  been,  in  the  statutory  offence  of  abusing  infant  children, 
age  is  an  essential  averment,^  though  it  is  not  necessary  in  an  in- 
dictment for  rape,  under  such  a  statute,  to  aver  age.'    When  im- 
properly used,  the  limitation  may  be  rejected  as  surplusage.*     Nor, 

tardy.    Com.  v.  Lewis,  140  Pa.  561,  attempt  may  be  charged  directly  with- 

1891 ;  Com.  v.  Parker,  146  Pa.  843,  out  charging  rape  in  the  indictment. 

X892 ;  Farrell  v.  State,  64  N.  J.  L.  West  v.  State,  (Tex.)  21  S.  W.  Rep. 

416, 1892.  686, 1893.    See  further  as  to  attempt, 

A  count  charging  that  the  prisoner.  Proctor  v.  Com.,  (Ky.)  20  S.  W.  Rep. 

a  slave,  "  with  force  and  arms,  in  the  213, 1892. 

county  aforesaid,  in  and  upon  one  A.  '  B  t;.  Allen,  2  Mood.  179 ;  9  C.  & 

(then  and  there  being  a  free  white  P.  521,  1840;  O'Connell  v.  State,  6 

woman)  feloniously  did  make  an  as-  Minn.  279,  1861. 

sault,  and  her,  the  said  A.,  then  and  '  Ir^fra,  2  675. 

there  feloniously  did  attempt  to  ravish  ^  Whart.  Prec.  186 ;  State  v,  Storkey, 

and    carnally   know,  by   force  and  68  N.  C.  7, 1868 ;  State  v.  Jackson,  76 

against  her  will,  and  in  said  attempt  Ibid.  209,  1877 ;  State  v.  Staton,  88 

did  forcibly  choke  and  throw  down  Ibid.  654, 1883. 

the  said  A.,"  is  not  bad  for  duplicity  ^  Com.  v.  Scannal,   11   Cush.  547, 

or   uncertainty.    Green  t;.  State,  23  1853;   Com.  v,  Sugland,  4  Gray,  7, 

Miss.  509,  1852.    Whart.  Cr.  PL   &  1865 ;  People  v.  Ah  Yek,  29  Cal.  675, 

Pr.  {  907.  1866;  Wood  v.  State,  12  Tex.  App. 

As   to  joining   other   counts,  see  174, 1882 ;  Cornelius  v.  State,  13  Ibid. 

Thompson  v.  State,  (Tex.)  26  S.  W.  349,  1883;  People  v.  Wessel,  98  Cal. 

Rep.  987,  1894;  McGuflf  v.  State,  88  362, 1893;  Whart.  Prec.  186. 

Ala.  147,  1889;  State  v,  Houx,  109  •  State  v.  Erickson,  46   Wis.   86, 

Mo.  654, 1892 ;  State  v,  Wray,  109  Mo.  1878. 

694, 1892.  '  Whart.  Prec.  187,  190.    Infra,  I 

^  Cook  V.  State,  4  Zab.  (N.  J.)  846,  678.    And  where  age  is  not  averred 

1855.     And   where    an    indictment  proof  of  consent  is  a  defence.    State 

would  seem  to  charge  a  mere  assault,  v.  Wheat,  22  Atl.  Rep.  720,  (Vt.)  1891. 

but  substantially  charges  rape  under  ^  Com.  v,  Sugland,  4  Gray,  7, 1865 ; 

a  statute,  it  will  be  held  good  after  State  v.  Houx,  109  Mo.  664, 1892. 

conviction    for   the    graver   offence.  '  Infra,  2  698 ;  Mobley  v.  State,  46 

State  V.  Home,  20  Oreg.485, 1891.  An  Miss.  601,  1872. 
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when  there  is  a  statute  fixing  a  specific  penalty  on  the  abuse  of  a 
woman  under  a  certain  age^  is  it  necessary,  in  the  indictment  for 
rape,  to  aver  that  the  woman  was  above  that  age.^ 

§  673.  The  words  "ravish,"*  and  "forcibly  and  against  the 
"Ravish"  wiU/'*  have  been  held  necessary  in  the  indictment; 
*nd  ^  though  in  Pennsylvania  it  was  held  that  the  omission 
are  eesen-  of  the  latter  words  was  not  fatal  when  it  was  charged 
^  '  that  the  defendant  "  feloniously  did  ravish  and  carnally 

know  her  ;"*  and  it  would  seem  that  "  ravish  "  implies  force.*  Dh- 
lawfvMy  may  be  dispensed  with.* 

§  574.  Sex  need  not  be  specifically  averred.^    Thus,  in  a  case 

where  an  indictment  for  a  rape  charged  that  the  defen- 

not  be        dant,  "  with  force  and  arms,  etc.,  the  said  Mary  Ann 

•--^      Taylor,  eto.  ete.,  then  and  there  violently  and  against 

^  State  v.  Gaul,  50  CoDn.  578, 1888.  1880,  it  was  held  that  "violently" 

See  Com.  v,  Sugland,  mpra;  Sutton  could  be  substituted  for  "forcibly." 

r.  People,  (111.)  34  N.  E.  Rep.420, 1898.  "  Did  rape  "  isnot  equivalent  to  "  rav- 

'  Gougleman  v.  People,  3  Parker  0.  ish."    Hewitt  v.  State,  15  Tex.  App. 

B.  15,  1855 ;  Christian  v.  Com.,  23  80, 1888.    It  is  not  necessary  to  aver 

Gratt.  954,  1873 ;  Davis  v.  State,  42  in  the  indictment  that  it  was  without 

Tex.  226,  1875.     See,  however,  under  the  consent  of  the  infant    Farrell  v. 

Missouri  statute.  State  v.  Meinhart,  State,  54  N.  J.  L.  416,  1892.    As  to 

73  Mo.  562,  1881.    And  under  Ne-  Indiana,  see  Poison  v.  State,  (Ind.)  35 

braska  statute,  Palin  v.  State,  (Nebr.)  N.  E.  Rep.  907, 1893.    As  to  Wiscon- 

57  N.  W.  Rep.  743,  1894.  sin,  State  v.  Mueller,  (Wis.)  55  N.  W. 

»  Whart.  Cr.  PI.  &  Pr.  ?  263 ;  State  Rep.  165,  1893.    "  Against  her  will 

V,  Jim,  1  Dev.  142,  1845.    See  Elsch-  and  consent "  is  equivalent  to  "  with- 

lep  V.  State,  11  Tex.  App.  301, 1881 ;  out  her  consent."    State  v.  Jackson, 

Cornelius  v.  State,  13  Ibid.  349,  1883.  (La.)  15  So.  Rep.  402, 1894. 

Under  the  laws  of  Maine,  the  act  *  Harman  v.  Com.,  12  S.  &  R.  69, 

necessary  to  constitute  the  crime  of  1824.    See  Com.  v.  Bennett,  2  Va.  Cas. 

rape  must  be  done  "  by  force,"  and  235, 1820 ;  Whart.  Cr.  PI.  &  Pr.  I  261. 

these  words,  or  something  equally  sig-  '  Com.  v,  Fogerty,  8    Gray,   489, 

nificant,  cannot  be  dispensed  with  in  1857 ;  S.  P.,  State  v.  Johnson,  67  N. 

an  indictment  The  word  "  violently  "  C.  55, 1872. 

does  not  fulfil  the  demands  of  the  *  Welnzorpflin  v.  State,  7  Blackf. 

statute.    State  v,  Blake,  39  Me.  (4  186,1844.    See  Whart.  Cr.  PL  &  Pr.  § 

Heath)  322,  1855.    Otherwise  as  to  269.    And  in  Dakota  feloniously  may 

carnal  knowledge  of  child.    State  v,  be  omitted.    Territory  v.  Godfrey,  6 

Black,  63  Me.  210, 1874.  For  Georgia  Dak.  46,  1888.    That  "  feloniously  " 

practice,  see  McMath  v.  State,  55  Ga.  is  necessary,  see  Hall  v.  Com.,  (Ky.) 

303, 1875.    As  to  Texas,  see  Williams  26  S.  W.  Rep.  8, 1894. 

V.  State,  1  Tex.  App.  90, 1876 ;  Guti-  '  See  Com.  v.  Sullivan,  6  Gray,  477, 

errez  v.  State,  44  Tex.  587, 1876.    In  1856;  State  v.  Hammond,  77  Mo.  157, 

State  V,  Williams,  32  La.  An.  335,  1882;    Greer  v.  State,  50  Ind.  267, 

538 


CHAP.  II.]  RAPE.  [§  575. 

her  will,  feloniously  did  ravish  and  carnally  know,"  the  court 
will  infer  that  Mary  Ann  Taylor  was  a  female.* 

An  indictment  for  rape  need  not  allege  that  the  female  was  not 
the  wife  of  the  defendant,*  Without  such  averment,  however, 
there  can  be  no  conviction  under  the  count  for  adultery  or  for- 
nication.^ 

§  675.  How  far  the  defendant  may  be  convicted  of  minor  offences 
in  a  count  for  rape  is  elsewhere  considered.^     At  common 
law,  in  consequence  of  the  differences  between  felonies  and  conviction 
misdemeanors  as  to  both  procedure  and  punishment,  there  o^™*^^' 
could  be  no  conviction  of  assault  on  an  indictment  for 

1875 ;  Anderson  v.  State,  84  Ark.  257,  an  indictment  for  rape,  see  Com.  v. 
1879;  Tillson  v.  State,  29  Kans.  452,  Goodhue,  2  Mete.  98,  1841.  Such, 
1888 ;  People  v.  Wessel,  98  Gal.  352,  however,  is  not  the  view  generally 
1893 ;  Warner  v,  State^  54  Ark.  660,  accepted.  Ii\fray  i  1751.  See  State  v. 
1891.  Thomas,   53  Iowa,    214,    1880.    But 

^  State  V.  Farmer,  4  Ired.  224, 1844;  there  can  be  no  conviction,  under  the 
S.  P.,  State  v»  Hussey,  7  Iowa,  409, 1858 ;  Wisconsin  statute,  of  fornication  on 
Taylor  V.  Com.,  20  Qratt.  825, 1871.       an    indictment   for    rape.     State   v, 

•  Com.  V,  Scannal,  11  Cush.  547,  Shear,  51  Wis.  460, 1881 ;  and  so  in 
1853;  Com.  v.  Fogerty,  8  Gray,  489,  Georgia,  Speer  v.  State,  60  Ga.  381, 
1857 ;  People  v,  Estrada,  53  Cal.  600,  1878.  In  Kansas,  though  information 
1879 ;  State  v.  Williams,  9  Mont.  179,  charges  rape  and  an  unsuccessful  at- 
1890 ;  State  v.  White,  44  Eans.  514,  tempt  is  proved,  there  may  be  a  con- 
1890.  Under  the  Ohio  statute,  which  viction  for  the  attempt  In  re  Lloyd, 
prescribes  a  severer  penalty  for  rape  (Eans.)  33  Pac.  Itep.  307,  1893 ;  and 
on  daughter  or  sister  than  for  other  State  v,  Frazier,  (Kans.)  36  Pac.  Itep. 
cases  of  rape,  it  is  held  to  be  neces-  58, 1894 ;  State  v.  Brown,  (Kans.)  37 
sary,  in  an  indictment  for  rape  of  the  Pac.  Rep.  996, 1894.  See,  also,  West  v, 
second  class,  to  aver  that  the  woman  State,  (Tex.)  21  S.  W.  Rep.  686, 1893. 
was  not  the  daughter  or  sister  of  the  In  Minnesota  there  can  be  a  con- 
accused.  Howard  v.  State,  11  Ohio  viction  for  assault.  State  v.  Bagan,  41 
St.  328, 1860 ;  see  infra,  §  1749.  Minn.  285,  1889.    Similarly  in  Texas, 

»  Com.  V.  Murphy,  2  Allen,  163,  Russell  v.  State,  (Tex.)  26  S.  W.  Rep. 

1861.    But  see  Com.  v.  Parker,  146  990, 1894. 

Pa.  343, 1892.  In  Iowa,  for  assault  and  battery  on 

*  Whart.  Cr.  PI.  &  Pr.  J  249.  Infra,  an  indictment  for  rape.  State  v,  Kyne, 
8  641  a ;  R.  v,  Dawson,  3  Stark.  62,  86  Iowa,  616, 1892. 

1820 ;  Com.  v,  Fischblatt,  4  Mete.  354,  In  Virginia,  under  an  indictment 
1842 ;  State  v,  Perkins,  82  N.  C.  681,  for  rape,  the  jury  may  convict  for  an 
1880.  Under  the  Michigan  and  Iowa  attempt.  Glover  v.  Com.,  86  Va.  382, 
statutes  there  can  be  convictions  of  1889. 

assault.  State  v,  Pennell,  56  Iowa,  As  to  burglary  with  intent  to  rape, 
29,  1881 ;  State  v.  Jay,  57  Ibid.  164,  see  Harvey  v.  State,  53  Ark.  425, 1890 ; 
1881 ;  Hall  v.  People,  47  Mich.  636,  Walton  v.  State,  29  Tex,  App.  163, 
1882.  That  in  Massachusetts  a  de-  1890 ;  Fields  v.  State,  (Tex.)  24  S.  W. 
fendant  may  be  convicted  of  incest  on  Rep.  907,  1894. 
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rape  ;^  but  this  rule  is  no  longer  sustainable  on  principle  in  juris- 
dictions in  which  the  distinction  between  felonies  and  misdemean- 
ors has  ceased  to  exist,  and  in  manj  jurisdictions  is  abolished  by 
statute.^  And  the  general  practice  now  is  to  sustain  a  verdict  for 
assault  on  such  an  indictment.^ 

VI.   ASSAULT  WITH   INTENT  TO  RAVISH.* 

§  576.  A  conviction  on  an  indictment  for  assault  with  intent  to 
ravish  will  be  sustained  when  there  was  an  assault  with 
may'be  intent  to  ravish,  but  the  offence  was  not  consummated  ;• 
sustained  though  at  common  law,  if  it  should  appear  that  the  offence 
rape  is  not  was  rape,  the  defendant  is  entitled  to  be  acquitted  of  the 
mated.  assault.^  If  there  be  an  assault  without  an  intent  to  rav- 
ish hj  force,  then  it  has  been  held  that  a  conviction  for 

*  Com.  V,  Roby,  12  Pick.  496, 1832;  978,  1898;  Proctor  v.  CJom.,  (Ky.)  26 
Braddee  v.  Com.,  6  Watte,  530,  S.  W.  Bep.  213,  1892.  See  infra,  i 
1837.  612 ;  and  see  Com.  v.  Thompson,  116 

'  Com.  «.  Dram,  19  Pick.  479, 1877;  Mass.  346, 1874;  State  v.  VadnaiB,  21 

Com.  v.  Dean,  109  Mass.  349,  1872;  Minn.  382,  1874;  People  v,  Kirwan, 

Stewart  v.  State,  5  Ohio,  241,  1831;  22  N.  Y.  Sup.  160,  1893;  People  v. 

Eichie  t;.  State,  58  Ind.  355,  1877;  Mesa,  93  Cal.  580,  1892;   People  v. 

Bichardson  v.  State,  54  Ala.  158, 1875.  Qoulette,  82  Mich.  36, 1890 ;  State  v. 

See  People  v.  Jackson,   3  Hill,  92,  Mueller,  85  Wis.  203, 1893.  As  to  New 

1842 ;  State  v,  Johnson,  1  Vroom,  (N.  York,  see  People  v,  O'Connell,  12  N. 

J.)  185, 1864.    Supra,  {  27.  Y.  Sup.  477,  1890 ;  People  v,  Blute, 

»  Ibid. ;  B.  v.  Allen,  9  C.  &  P.  521,  20  N.  Y.  Sup.  455,  1892. 

1840 ;   B.  V,  Guthrie,  L.  B.  ICC.  •  See  Com.  v.  Parr,  5  W.  &  S.  346, 

241,  1867.    Ii\fra,  i  255.  1843;  State  t;.  Durham,  62  Qa.  558, 

It  may  be  reversible  error  not  to  1879;   Stevens  v.  State,  66  Md.  202, 

charge  as  to  a  lesser  offence.    Shields  1886;   State  v.  Lacey,  111  Mo.  513, 

V.  State,  32  Tex.  Cr.  498,  1893 ;  Bob-  1892.    But  see  Poison  v.  State,  (Ind.) 

ertson  v.  State,  30  Tex.  App.  498,  35  N.E.Bep.  907, 1898;  People  v.  Par- 

1891 ;  State  v,  Dalton,  106  Mo.  463,  tridge,  86  Mich.   243,  1891 ;   contra, 

1891.  People  v.  Miller,  96  Mich.  119, 1893 ; 

*  As  to  joinder  of  counts,  see  Whart  State  v,  Shepard,  7  Conn.  54,  1828. 
Cr.  PL  &  Pr.  JJ  245,  287,  293.  As  to  The  reasons  given  are  (1)  merger, 
conviction  of  minor  offence,  see  Ibid,  a  doctrine  which  cannot  be  main- 
J  742.  tained  in  jurisdictions  in  which  there 

^  B.  V.  Stanton,  1  C.  &  K.  415,  is  no  longer  any  distinction  between 
1844;  Hays  v.  People,  1  Hill,  351,  felonies  and  misdemeanors;  and  (2) 
1841.  See  Porter  v.  State,  (Tex.)  26  variance,  the  offences  being  so  utterly 
S.  W.  Bep.  626,  1894;  Blannett  v,  different  that  there  can  be  no  con  vie- 
State,  8  Ohio  Cir.  Ct.  813, 1894 ;  Miles  tion  of  one  on  an  indictment  for  the 
V.  State,  (Ga.)  19  S.  E.  Bep.  805, 1894;  other,  unless  where  the  former  is  con- 
Crew  V.  State,  (Tex.)  22  S.  W.  Bep.  tained  in  the  latter.    Hence,  while 
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assault  with  intent  to  ravish  cannot  be  sustained.^  In  such  case^ 
however,  if  the  indictment  contain  the  allegation,  there  can  be  a 
conviction  for  an  assault  with  intent  to  have  an  improper  connec- 
tion f  or  in  any  view,  there  may  be  a  conviction  for  assault*  The 
form  of  the  indictment  is  elsewhere  considered.^ 

§  676  a.  Touching  is  not  necessary  to  sustain  such  an  indictment.^ 
The  intent  to  use  force,  however,  may  be  inferred  from  ^^^^  ^ , 
the  circumstances.^    Thus,  in  a  case  where,  when   the  inferred 

fi-j,V-', 

prosecutrix  awoke,  she  found  the  defendant  in  bed  with  circum- 
her,  holding  her  by  the  wrist,  and  he  escaped  when  she  ■**^^^- 
called  on  the  family  for  help,  it  was  held  that  he  might  be  con- 
there  may  be  a  conviction  of  the  Shields  v.  State,  82  Tex.  Cr.  498, 
minor  on  an  indictment  for  the  major,  1893 ;  Robertson  v.  State,  80  Tex.  App. 
there  can  be  no  conviction  on  proof  498,  1891 ;  and  cases  cited  ir^fra,  { 
establishing  the  major  on  an  indict-  576  a. 

ment  for  the  minor.  The  answer  to  •  Whart  Cr.  PL  &  Pr.  J  247 ;  R.  v. 
the  last  point  is  that  while  the  pros-  Stanton,  1  0.  &  K.  415,  1844;  R.  v. 
ecution  cannot  try  for  one  offence  an  Saunders,  8  C.  &  P.  265,  1888 ;  R.  v, 
indictment  charging  another,  it  can  Williams,  Ibid.  286;  R.  v.  Case,  1 
elect  to  prosecute  for  a  minor  offence,  Den  C.  C.  580, 1850 ;  4  Cox  C.  C.  220  ; 
by  discharging  aggravating  incidents.  1  Eng.  Law  &  Eq.  544 ;  Newell  v. 
See  infra,  K  641  a,  1844 ;  mpra,  {  27 ;  Whitcher,  58  Vt.  589,  1880.  I^fra, 
Whart.  Cr.  PI.  &  Pr.  5  464.    And  see  i  608. 

DeGroat  v.  People,  89  Mich.  124, 1878.  ■  See  R.  v.  Dungey,  4  F.  &  F.  99, 
As  to  merger  of  carnal  knowledge  of  1864.  Infra,  J  641  a.  Simple  assault 
infant  in  rape,  see  State  v.  Woolaver,  is  included  in  assault  with  intent  to 
77  Mo.  108,  1882 ;  State  v,  Ellis,  74  ravish.  Porter  v.  State,  (Tex.)  26  S. 
Ibid.  885, 1881.  W.  Rep.  626, 1894. 

*  R.  V.  Stanton,  1  C.  &  K.  415, 1844 ;       *  Ir^ra,  J  644.    See  People  v.  Girr, 
R.  V,  Case,  ut  supra;  R.  v.  Lloyd,  7  C.  58  Cal.  629,  1879. 
&  P.  818,  1886;  Com.  v.  Merrill,  14       *  Hays  v.  People,  1  Hill,  851, 1841; 
Gray,  415,  1860;  Smith  v.  State,  12  Jackson  v.  State,  91  Ga.  822, 1898. 
Ohio  St.  466,  1861 ;  Hull  v.  State,  22      •  See  State  v.  Michell,  89  N.  C.  521, 
Wis.  580, 1868 ;  Garrison  v.  People,  6   1883;  Ware  v.  State,  67  Ga.  848, 1881 
Nebr.  274, 1877 ;  State  t;.  Priestly,  74  House  v.  State,  9  Tex.  App.  58, 1880 
Mo.  24, 1881.    SeePreisker  v.  People,  Peterson  v.  State,  14  Ibid.  162, 1888 
47  111.  882, 1868;  State  v.  Kirwan,  22  Crew  v.  State,  (Tex.)  22  S.  W.  Rep 
N.  Y.  Sup.  160,  1898 ;  and  see  Whit-   978,  1898 ;   State  t;.  Shroyer,  104  Mo 
Cher   V.  State,  2  Wash.  286,    1891 ;  441, 1891 ;  State  v.  Whitsett,  111  Mo 
Moore  v.  State,  79  Wis.   546,   1891 ;   202,  1892 ;  Massey  v.  State,  81  Tex 
Lewellen  v.  State,  (Tex.)  26  S.  W.   Cr.  871, 1892.    But  evidence  of  lewd 
Rep.    882,    1894 ;    Toullee  v.    State,  conduct  with  other  women  is  not  ad- 
(Ala.)  14  So.  Rep.  408, 1898;  States,  missible  to  prove  likelihood  of  his 
Owsley,  102  Mo.  678, 1891 ;  Passmore  committing  the  offence  in  question. " 
V,  State,  29  Tex.  App.    241,   1890  ;   People  v,  Stewart,  85  Cal.  174, 1890. 
State  V.  Harney,  101  Mo.  470, 1890 ; 
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victed  of  an  assault  with  intent  to  commit  a  rape.^  But  unless  it 
appear  that  the  intent  was  to  ravish  by  force,  the  defendant  must 
be  acquitted  of  the  aggravated  offence.^  It  has  been  said  that  there 
can  be  no  conviction  of  assault  in  such  case  if  the  object  was  to 
obtain  the  woman's  consent.'  But  an  attack  does  not  cease  to  be  an 
assault  because  its  object  is  to  obtain  consent  to  something  afler  the 
assault.^ 

Administering  drugs  with  intent  to  inflame  the  passions  has  been 
held  in  this  country  to  be  an  assault/  though  in  England  otherwise 
at  common  law.^ 

The  complaints  of  the  party  injured,  made  after  the  assault,  are 
inadmissible,  unless  part  of  the  res  gestaeJ 

^  Carter  t;.  State,  35  Ga.  268, 1866 ;  v.  State,  12  Ohio  St.  466, 1861 ;  State 

also  Glover  v.  Com.,  86  Va.  882, 1889 ;  v.  Priestly,  74  Mo.  24, 1881 ;  Hull  v. 

and  see  People  v.  Stewart,  97  Cal.  288,  State,  22  Wis.  580,  1888 ;  Garrison  v. 

1898.    See  State  v.  Neely,  74  N.  C.  People,  6  Nebr.  274,  1877 ;  State  v, 

425,  1876,  where  it  was  held  that  an  Massey,  86  N.  C.  658, 1882 ;  State  v. 
intent  to  use  force  might  be  inferred  Donoyan,  61  Iowa,  869, 1888 ;  House 
from  an  apparently  violent  pursuit,  v.  State,  9  Tex.  App.  53,  567,  1880; 
which,  however,  was  overruled  in  Irving  v.  State,  Ibid.  66, 1880 ;  People 
State  V,  Massey,  86  Ibid.  658,  1882.  t;.  Fleming,  94  Cal.  808,  1892 ;  State  v. 
As  sustaining  State  v.  Massey,  see  Jerome,  82  Iowa,  749, 1891 ;  Lewellen 
Saddler  v.  State,  12  Tex.  App.  194,  v.  State,  (Tex.)  26  S.  W.  Rep.  882, 
1882;  Sanford  v.  State,  Ibid.  196, 1882.  1894 ;  Elam  v.  State  (Tex.)  20  S.  W. 
See  Whart.  Crim.  Ev.  (9th  ed.)  i  784.  Rep.  710. 1892 ;  Fields  v.  State,  (Tex.) 

A  prisoner  may  be  convicted  of  an  24  S.  W.  Rep.  907, 1894. 

assault  with  intent  to  commit  a  rape,  '  R.  v.  Cockburn,  8  Cox  C.  C.  548, 

without  the  testimony  of  the  party  in-  1849;  People  v.  Fleming,  94  Cal.  808, 

jured.    People  v.  Bates,  2  Parker  C.  1892. 

R.  27,  1828.    Supra,  i  555.  *  Infra,  i  577. 

An  indictment  charging  an  assault  In  Com.  t;.  Shaw,  184  Mass.  221, 
and  an  "  attempt  to  ravish,"  etc.,  has  1888,  it  was  held  that  it  was  no  de- 
been  held  insufficient  to  support  a  fence  to  an  indictment  for  an  assault 
charge  of  an  assault  with  intent  to  with  intent  to  ravish  a  child,  that  the 
commit  rape.    State  t;.  Ross,  25  Mo.  child  was  put  in  a  position  in  which 

426,  1857.  See  People  v.  O'Neil,  48  a  rape  was  impossible.  See  supra, 
Cal.  257,  1870.    As  to  indictment,  see,  {185. 

further.  Green  v.  State,  50  Ind.  267,  *  Com.  v.  Stratton,  114  Mass.  808, 
1875 ;  Joice  v.  State,  58  Ga.  50, 1874.     1878.    See  People  v,  Carmichael,  5 

That  an  attempt  to  ravish  is  indict-  Mich.  10, 1858.  But  where  the  drug 
able  though  the  attempt  was  aban-  is  incapable  of  producing  the  effect  of 
doned  on  resistance,  see  supra,  {  187  ;  destroying  either  mental  or  physical 
Lewis  V.  State,  85  Ala.  880,  1857;  resistance,  it  is  otherwise.  State  v. 
Glover  v.  Com.,  SG  Va.  882, 1889.  Lung,  (Nev.)  28  Pac.  Rep.  285, 1891. 

•  R.  V.  Stanton,  1  C.  &  K.  415, 1844 ;       •  See  infra,  |  610. 
R.  t?.  Lloyd,  7  C.  &  P.  818, 1886 ;  Com.       ^  Veal  v.  State,  8  Tex.  App.  474, 
V.  Merrill,  14  Gray,  415,  1860 ;  Smith   1880 ;  U.  S.  v.  Snowden,  22  Wash. 
542 


CHAP.  II.]  BAPE.  [§  677. 

§  577.  The  question  of  consent  of  the  party  injured  as  a  defence  has 
been  already  discussed  in  its  general  bearings/  and  it  will 
be  sufficient  now  to  state  the  conclusions  already  reached,  ban  prose- 
blended  with  the  decisions  of  the  courts  on  the  particular  knowingly 
issue  now  before  us.     Volenti  nonfit  inju7*ia  is  the  maxim  ^^^^  ^^ 
generally  applicable;  but  in  this  relation  with  qualifica-  capable  of 
tions  which  will  now  be  detailed. 

(a)  In  rape  itself,  of  which  an  essential  element  is  the  want  of 
consent  of  the  woman,  proof  of  consent  necessarily,  as  has  been 
seen,  destroys  one  of  the  conditions  of  the  offence.  Hence,  there 
can  be  no  assault  with  intent  to  commit  a  rape  in  cases  where  con- 
sent, by  a  person  capable  of  consenting  is  given.' 

(6)  In  the  statutory  crime  of  sexual  abuse  of  a  child  under  ten 
years,  non-consent  is  not  an  essential  element,  and  Kence  consent  is 
no  defence  to  an  indictment  for  this  offence.^  And  at  common  law, 
to  an  indictment  for  rape  of  a  child  of  such  tender  years  as  to  be 
incapable  of  consenting,  consent,  or  even  assistance,  is  no  defence.^ 

Law  Rep.  74, 1898;  supra^  J  666;  and  nelly,  26  Up.  Can.  Q.  B.  828, 1870; 

in  Hombeck  v.  State,  85  Ohio  St.  277,  Oliver  t?.  State,  46  N.  J.  L.  46, 1883 ; 

1879,  where  the  woman  was  an  imbe-  Oom.  v.  Roosnell,  148  Mass.  82, 1886 ; 

cile,  and  could  not  be  examined  as  a  Oomer  v.  State,  (Tex.)  20  S.  W.  Rep. 

witness,  but   made  certain   declara-  647,  1892;  State  v.  Lacey,  111  Mo. 

tions  shortly  after  the  commission  of  618,  1892 ;  Rodgers  v.  State,  80  Tex. 

the   offence,  it  was  held  that  such  App.  610,  1891.    JSuprOy  H  146-188, 

declarations  could  not  by  themselves  662.  Ignorance  by  the  defendant  that 

prove  the  commission  of  the  offence,  the  prosecutrix  was  under  the  statu- 

*  Supra,  146.  tory  age  is  no  defence.    Supra,  J  88. 

'    «  R.  i;.  Martin,  9  0.  &  P.  216,  1840 ;  Under  Stat.  88  &  34  Vict,  consent  of 

2  Mood.  0. 0. 123 ;  R.  v.  Johnston,  L.  a  person  under  thirteen  to  an  inde- 

&0.  682, 1866;  10  OoxO.  0.114;  R.  cent  assault  is  no  defence.     Infra, 

V.  Wollaston,  12  Ibid.  180, 1872 ;  Peo-  i  678. 

pie  V.  Bransby,  82  N.  Y.  626,  1868 ;       *  Hays  v.   People,  1  Hill,  (N.  Y.) 

State  V.  Picket,  11  Nev.  266,  1876.  361, 1841 ;  O'Meara  v.  State,  17  Ohio 

But  the  £Eiilure  of  prosecutrix's  wit-  St.  616, 1867 ;  Stephen  v.  State,  11  Ga. 

ness  to  appear,  or  of  prosecution  to  226, 1866 ;  State  v,  Johnston,  76  N.  0. 

account  for  her  absence  when  she  was  209,  1877 ;  Pound  v.  State,  (Oa. )  20 

equally  accessible  to  the  defendant  as  S.  E.  Rep.  247, 1894 ;  but  see,  as  quali- 

a  witness,  is  no  evidence  that  no  as-  fying  this,  R.  v.  Read,  1  Den.  0.  0. 

sault  had  been  committed.    Ooleman  377,  1848 ;  8  Oox  0.  0.  266 ;  R.  v. 

V,  State,  111  Ind.  668, 1887.  See,  how-  Oockbum,  8  Ibid.  648, 1849 ;  People 

ever,  Stephens  v.  State,  107  Ind.  186,  v.  McDonald,  9  Mich.  160, 1861 ;  and 

1886 ;  also,  Whitcher  v.  State,  2  Wash.  R.  v.  Martin ;  R.  v,  Johnston,  eupra,  as 

286, 1891.    Supra,  J  188.  to  children  not  positively  incapable 

»  R.   t;.  Beale,  10  Oox  0.  0.  167,  of  assent. 
1866 ;  L.  R.  1  0.  0.  10 ;  R.  v,  Oon- 
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But  a  child  of  over  seven  years  is  not  to  be  arbitrarily  ruled  to  be 
incapable  of  consent.^ 

(c)  An  indictment  for  assault  with  intent  to  ravish  may  be  sus- 
tained, when  the  object  of  the  assault  was  incapable  of  assent.  And 
this  applies  to  cases  where  such  incapacity  ari^  from  extreme  in- 
fancy,'  or  from  idiocy  or  mania,'  or  from  intoxication,  whether  by 
alcoholic  liquor  or  by  opiates.*  With  young  girls  it  is  for  the  jury 
to  consider  whether  the  supposed  assent  was  not  the  result  of  fear, 
or,  in  cases  of  assault,  of  confusion.'^ 

(d)  It  seems,  also,  that  consent  is  no  defence  to  assault  if  the  act 
is  perpetrated  with  unnecessary  violence,^  or  if  the  woman  does  not 
know  that  what  is  proposed  to  her  is  the  sexual  act  f  as  in  the  case 
of  the  patient  who  supposed  that  the  act  was  one  simply  of  medical 
treatment.^  In  such  cases  there  can  be  a  conviction  for  the  cw^ 
8avU ;  but  there  can  be  no  conviction  of  the  as»aMii  unih  intent  to 
raviahy  if  there  were  intelligent  submission,  unless  the  jury  believe 
that  the  intent  was  to  use  force  if  persuasion  failed.^ 

(e)  If  the  defendant  intended  to  use  force  to  the  end,  and  the 
woman,  who  for  a  time  resisted,  ultimately  assented,  the  defendant 
may  be  convicted  of  an  assault  with  intent  to  commit  a  rape,  or  of 
an  attempt.^® 

^  B.  V.  Bead,  ut  mpra;  B.  v.  Boad-  couiBey  under  the  belief  that  the  de- 
ley,  14  Cox  C.  C.  463, 1880 ;  45  L.  T.  fendant  was  her  husband,  was  not  an 
(N.  S.)  515.  assault  with  intent  to  commit  a  rape. 

'  Supra,  2  562 ;   and  see,  particu-  Bat  see  mpra,  2  561. 

larly,  B.  v.  Lock,  L.  R  2  C.  C.  10,  «  B.  «.  Case,  4  Cox  C.  C.  220, 1850 ; 

1871 ;  State  v.  Jolinston,  76  N.  C.  209,  1  Den.  C.  C.  680 ;  B.  v.  Flattery,  18* 

1877 ;  though  see  State  v.  Pickett,  11  Cox  C.  C.  888, 1877 ;  B.  v.  Stanton,  1 

Nev.  255,  1876.  C.  &  E.  415, 1844;  Eberhart  v.  State, 

'  Supra,  I  560.    See  B.  v.  Connelly,  184  Ind.  651, 1898.    Supra,  2  559. 

26  Up.  Can.  Q.  B.  823, 1870,  where  •  Ibid.    Siipra,  2  550 ;    Walter   v, 

Hagarty,  J.,  argues    that  mere  ani-  People,  50  Barb.  144,  1867;  Com.  v. 

mal   consent   in   such   case   defeats  Fields,  4  Leigh,  648,  1882;  Pleasant 

prosecution.  v.  State,  8  Eng.  (18  Ark.)  360, 1853 ; 

*  Supra,  22  150,  562.  Clark  v.  State,  30  Tex.  448, 1867.    As 

*  B.  V.  DsLj,  9  C.  &  P.  722, 1841 ;  to  fraud,  see  B.  v.  Bennett,  4  F.  &  F. 
B.  V.  McGavaran,  6  Cox  C.  C.  64,  1105, 1866. 

1852 ;  B.  V.  Fick,  16  Up.  Can.  C.  P.  "  Supra,  22  141, 181,  188 ;  State  v. 

379, 1860.  Hartigan,  32  Vt.  607,  1860 ;  People  v. 

*  Infra,  2  636.  Bransby,  32  N.  Y.  625, 1868 ;  State  v. 
'  Supra,  22  659,  561.    See  State  v.  Cross,  12  Iowa,  66, 1861.    See  B.  v. 

Brooks,  76  N.  C.  1, 1877,  where  it  was  Hallett,  9  C.  &  P.  748, 1841,  and  cases 
held  that  an  attempt  to  induce  a  cited  supra,  2187;  Proctor  v.  Com., 
woman  to  consent  to  sexual    inter-   (Ky.)  20  S.  W.  Bep.  213, 1892. 
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CHAP.  II.]  RAPE  [§  578. 

(/)  And  so,  also,  where  the  defendant,  before  consummating  his 
purpose,  was  driven  or  frightened  off.^ 

VII.   CARNAL  KNOWLEDGE  OF  CHILDREN. 

§  578.  By  statutes  in  England  and  in  this  country  the  carnal 
knowledge,  even  with  the  consent,  of  children,^  is  made,  ^j^.^  .^  ^ 
with  varying  limits,  a  statutory  offence.     At  common  law  a^tutory 
the  following  positions  may  be  laid  down : 

(1)  When  the  child  is  incapable  of  consenting,  or  when  the  con- 
sent is  to  something  else  than  sexual  intercourse,  the  offence  is 
rape.* 

(2)  When  the  child  intelligently  consents,  this  is  a  misdemeanor 
at  common  law,  when  not  so  by  statute ;  while  by  statute  in  some 
jurisdictions  it  is  a  felony.^ 

In  many  jurisdictions  the  question  of  consent  is  settled  by  the 
adoption  of  statutes  providing  that  carnally  knowing  a  female 
under  the  age  of  (ten),  or  carnally  knowing  a  woman  over  that 
1^  against  her  iMl^  shall  be,  etc.'^    As  has   been  already  seen,* 

^  See  supra,  22  1^»  181, 188 ;  State  was  no  defence ;  supra,  {  88) ;  State  v. 
V.  Elick,  7  Jones,  (N.  C.)  68,  1859;  Tilman,  30  La.  An.  Pt  ii.  1249,  1878; 
Lewis  V.  State,  35  Ala.  380, 1862.  See  Stephen  v.  State,  11  Ga.  225,  1855 
R.  V,  Wright,  4  F.  &  F.  967.  (holding  that  not  only  infancy,  but 

'  See  McGuff  v.  State,  88  Ala.  147,  feeble*  mindedness,  makes  consent  in- 
1889 ;  Holton  v.  State,  28  Fla.  308,  operative) ;  Oliver  t?.  State,  46  N.  J.  L. 
1891 ;  State  v.  Harney,  101  Mo.  470,  46, 1883,  where  the  limit  is  ten  years ; 
1890;  Stat^  v.  Houx,  109  Mo.  654,  Territory  v.  Potter,  1  Ariz.  421, 1883. 
1892 ;  State  v.  Wilcox,  111  Mo.  569,  Consent  and  bad  repute  of  child  under 
1892.  sixteen  years  a  defence  to  charge  of 

That  "  child  under  the  age  of  four-  rape.    Com.  v.  Allen,  135  Pa.  483, 
teen   years "    includes   every  female  1890 ;  People  v.  Mills,  94  Mich.  630, 
child  under  fourteen  years,  whether  1893.    See,  as  to  consent  of  infants, 
or  not  she  has  reached  a  state   of  supra,  J  558. 
puberty,  see  People  v.  Miller,  96  Mich.      *  Supra,  2  572. 
119, 1898.  "  But  see  Com.  v.   Boosnell,    143 

As  to  indictment  under  Alabama  Mass.  32, 1886.  As  to  distinction  be- 
statute,  see  Toullee  v.  State,  (Ala.)  14  tween  rape  and  enticing  female  child 
So.  Bep.  403, 1893.  for  purposes  of  prostitution  in  Penn- 

'  Supra,  2  558.  sylvania,  see  Com.  v.  Fowler  and  Ad- 

*  Com.  V.  Bennett,  2  Va.  Cas.  235,  ler,  44  Leg.  Lit.  482,  1887.  On  the 
1820 ;  Lawrence  v.  Com.,  30  Gratt.  question  of  consent  of  female  under 
845, 1878,  (where  it  was  also  held  that  statutory  age  in  Kansas,  see  State  v. 
under  the  Virginia  statute,  making  Woods,  49  Kans.  237,  1892.  That 
consent  no  defence  with  girls  under  whether  she  consented  or  resisted  is 
twelve,  mistake  as  to  the  girl's  age  immaterial,  see  Davis  v.  State,  31 
VOL.  I. — 35  545 


§  578.]  CBiMES.  [book  n. 

where  a  severer  penalty  is  assigned  in  cases  where  the  person  rav- 
ished is  under  a  certain  age,  the  indictment  in  order  to  sustain  the 
severer  penalty  must  specify  the  age.^  Without  such  specification, 
however,  the  conviction  can  be  for  the  offence  of  rape,'  and  as  has 
been  seen,  the  limitations  as  to  age  may  be  rejected  as  surplusage,' 
and  so  may  terms  which,  though  descriptive  of  rape  (e.  g.y  "  foroe,^' 
"  against  the  will,"  etc.),  are  not  necessary  ingredients  of  the  statu- 
tory offence/ 

^^  Carnal  knowledge,''  under  the  statute,  is  to  be  construed  in  the 
same  sense  as  the  same  words  are  construed  in  reference  to  rape. 
The  male  organ  must  be  introduced  to  some  extent  within  the  lipe 
of  the  female,  though  the  slightest  degree  of  penetration  will  be 
sufficient.^ 

Nebr.  247, 1891 ;  Hall  v.  State,  (Nebr.)  Miss.  601, 1871 ;  Hall  v.  State,  (Nebr.) 

68  N.  W.  Rep.  929, 1894;  Toullee  r.  68  N.  W.  Rep.  929, 1894. 

State,  (Ala.)  14  So.  Rep.  408,  1898.  «  State  t^.  Bkck,  68  Me.  210, 1874; 

As  to  distinction  between  rape  and  McGomas  v.  State,  11  Mo.  116, 1847; 

carnal  knowledge  of  a  female  child  State  v.  Jaeger,  66  Ibid.  178,  1877. 

nnder  the  age  of  puberty,  see  Warner  That  it  is  enough  to  aver  "  did  have 

V.  State,  64  Ark.  660, 1891.  carnal  knowledge  of,"  etc.,  see  People 

»  State  V.  Worden,  46  Conn.  349,  v.  Mills,  17  Cal.  276, 1861. 

1878;  Hall  v.  State,  (Nebr.)  68  N.  W.  *  R.  r.  Lines,  1  C.  &  K.  398,  1844; 

Bep.  929,  1894,   and  cases  cited  in  Brauer  v.  State,  26  Wis.  418,  1870; 

next  note.  People  v.  Ck)urier,  79  Mich.  366, 1890. 

*  R.  V,  Martin,  9  C.  &  P.  216, 1840 ;  As  to  admissibility  of  medical  testi- 

R.  V.  Nichols,  10  Cox  C.  C.  476, 1867 ;  mony,  see  State  v.  Watson,  81  Iowa, 

R.  v.  Dicken,  14  Ibid.  8,  1877 ;  Com.  380,  1890.    As   to  lesser   offence  of 

V.  Sugland,  4  Gray,  7,  1866 ;  State  v,  taking  indecent  libertiea  with  child, 

Qaul,  60  Conn.  679, 1883 ;  O'Meara  t^.  see  People  v.  Hicks.  98  Mich.  86, 1893, 

State,  17  Ohio  St.  616, 1867 ;  State  v,  and  other  cases  cited  mpra^  {  666. 

Storkey,  63  N.  C.  7,  1868;  State  v.  That  mistake  as  to  the  girPs  age  is  no 

Jackson,  76  Ibid.  209, 1877 ;  State  t^.  defence  has  been  already  seen,  «uj9ra, 

Staton,  88  Ibid.  664, 1883 ;  Yasser  v,  {  88.    The  statutory  limitations  as  to 

State,  66  Ala.  264, 1876.  age  of  consent  have  also  been  pre- 

'  Supra,  2  672 ;  Mobley  v.  State,  46  viously  noticed,  supra,  {  668. 


POINTS  REQUESTED  FOR  THE  DEFENCE  DiPROPERLY 
REFUSED,  AND  ERRONEOUS  GHARQES. 

Failure  to  Instnict  as  to  Oharacter  of  Force  Necessary. 

It  was  held  error  for  the  court  to  fail  to  instruct  the  jury  as  to  the  char- 
acter of  the  force  necessary  to  be  used  to  accomplish  rape.  Walton  v.  State, 
29  Tex.  App.  163, 1890 ;  Shields  v.  State,  32  Tex.  Cr.  498, 1893. 
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CHAP.  II.]  RAPE. 

Failure  to  make  Immediate  Outcry  an  Important  Circumstance. 

The  defendant  requested  the  court  to  charge :  "  If  the  jury  believe  from 
the  evidence  that,  at  the  time  the  offence  is  alleged  to  have  been  committed, 
the  prosecuting  witness  made  no  outcry,  and  did  not,  as  soon  as  an  oppor- 
tunity offered,  complain  of  the  offence  to  others,  but  concealed  it  for  a  con- 
siderable length  of  time  thereafter,  then  the  jury  should  take  this  circum- 
stance into  consideration  with  all  the  other  evidence  in  determining  the 
guilt  or  innocence  of  the  defendant,  and  whether  in  fact  a  rape  was  committed 
or  not"    Refused.    Held  error.    State  v,  Witten,  100  Mo.  625, 1890. 

Defendant  requested  the  court  to  charge :  "  That  in  case  of  rape  it  devolves 
upon  the  State  to  show,  before  a  conviction  can  be  had,  that  the  party 
ravished  made  complaint  thereof  immediately  after  being  ravished,  or  as 
soon  thereafter  as  such  party  had  opportunity  so  to  do.  Now  the  court 
instructs  the  jury  that  no  such  complaint  by  the  prosecutrix  has  been  proven 
in  this  case."  Refused.  Held  error  under  the  evidence  of  the  case.  State 
V.  Patrick,  107  Mo.  147, 1891. 

Instmction  as  to  Penetration  in  Case  of  In&nt 

The  court  charged  the  jury :  **  If  they  have  a  reasonable  doubt  as  to  whether 
or  not  the  defendant  is  guilty  of  rape  as  above  defined,  but  believe  to  the 
exclusion  of  reasonable  doubt  that  he  had  carnal  knowledge  of  said  female 
with  her  consent,  they  will  find  him  not  guilty  of  rape,  but  guilty  of  having 
carnal  knowledge  of  an  infant  female  under  twelve  years  of  age,  and  fix 
his  confinement  in  the  penitentiary  from  ten  to  twenty  years,  in  their  discre- 
tion. To  have  carnal  knowledge  with  the  infant's  consent  there  must  have 
been  some  penetration,  however  slight,  if  the  parts  of  the  infant  were 
sufiiciently  developed  to  admit  it ;  but  if  not  so  developed,  then  the  pressing 
or  rubbing  his  private  part  against  her  private  parts  for  the  purpose  of 
producing  an  emission,  was  sufficient  to  constitute  carnal  knowledge."  Held 
error.    White  v.  Com.,  (Ky.)  28  S.  W.  Rep.  340, 1894. 

Erroneous  Instruction  on  Credibility  of  Witnesses. 

The  court  instructed  the  jury  that  they  might  "  disregard  the  evidence  of 
such  witnesses  as  have  been  successfully  impeached  by  direct  contradiction, 
or  by  proof  of  having  made  different  statements  at  other  times,  or  by  proof 
of  bad  moral  character,  or  by  proof  of  bad  general  reputation  for  truth, 
except  in  so  far  as  such  witnesses  have  been  corroborated  by  other  credible 
evidence  or  facts  and  circumstances  proven  on  the  trial."  Held  error,  as  it 
left  the  jury  to  determine  whether  a  witness  had  been  impeached. 

Erroneous  Cliarge  on  the  Subject  of  Fraud  as  a  Substitute  for  Force. 

Where  the  evidence  tended  to  show  that  the  defendant  had  carnal  inter- 
course with  the  prosecutrix  while  in  bed  with  her  husband,  and  the  testimony 
was  conflicting  as  to  whether  she  was  asleep  or  not,  it  was  held  error  for  the 
court  to  charge  the  jury  that  if  they  believed  from  the  evidence  that  the 
defendant  **  by  either  force  or  fi*aud  "  had  carnal  knowledge  of  the  prosecu- 
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trix,  they  should  convict;  as  there  was  no  fraud  such  as  is  required  by  the 
statute.    Mooney  v.  State,  29  Tex.  App.  257, 1890. 

The  defendant  asked  the  court  to  charge :  *'  In  order  to  find  the  prisoner 
guilty  of  an  assault  with  intent  to  commit  rape,  you  must  be  satisfied  beyond 
a  reasonable  doubt  that  the  prisoner,  when  he  laid  hold  of  the  prosecutrix, 
not  only  desired  to  gratify  his  passions  upon  her  person,  but  that  he  intended 
to  do  BO  at  all  events,  and  notfrithstanding  any  resistance  on  her  part." 
Refused.    Held  error.    Porter  v.  State,  (Tex.)  26  S.  W.  Rep.  626, 1894. 
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CHAPTER  III. 


SODOMY. 


In  sodomy  proof  of  penetration  is  re- 
quired, 2  579. 

Consent  is  no  defence ;  but  accomplice 
alone  not  sufficient  to  convict, 
2  580. 


Points  por  Defence  Impeopbrly 
Refused,  and  Ebboneoub 
Chabges.    (See  end  of  chapter.) 


§  579.  Sodomy  consists  in  sexual  connection  with  any  brute  ani- 
mal, or  in  sexual  connection,  per  anum,  by  a  man,  with  ^^  godomy 
any  man  or  woman.     Penetration  of  the  body  is  essential  proof  of 
to  the  offence,^  and  so,  according  to  a  preponderance  of  tion 
authority,  is  emission.*    The  act  committed  in  a  child's  ^^^     ' 
mouth  is  not  enough.'    The  term  "sodomy'^  has  been  held  to 
be  a  sufficient  description  of  the  offence,^  and  so  of  the  '^  infam- 
ous crime  against  nature.''^ 

§  580.  Consent  is  no  defence  ;•  but  the  evidence  of  a  conaent  no 
party  consenting  to  the  act  is  not  sufficient  to  procure  a  ^ut^^^. 
conviction  without  confirmation :  it  being  held  that  such  piif®  a^n« 

not  suffi' 

party  is  an  accomplice,  upon  whose  unsupported  testimony  dent  to 
a  conviction  would  not  be  sustained.^     In  any  view,  con- 


oonvict. 


*  Steph.  Dig.  Grim.  Law,  art.  168 ;  2  v.  Thomas,  1  Va.  Gas.  807, 1812 ;  Prin- 
Buss.  on  Gr.  698 ;  B.  v.  Jacobs,  B.  &  B.  die  v.  State,  81  Tex.  Or.  551, 1898. 
881.    See  B.  v,  Jellyman,  8  G.  A  P.  *  State  v,  Williams,  84  La.  An.  87, 
604.    In  Iowa,  it  has  been  ruled  not  1882 ;  Ex  parte  Bergen,  tU  supra. 

to  be  indictable  at  common  law.  Estes  ^  People  v.  Williams,  59  Gal.  897, 

V.  Garter,  10  Iowa,  400,  1860.    It  is  1881 ;  State  v,  Williams,  84  La.  An. 

now  indictable  in  Texas  by  statute.  87, 1882 ;  Bradford  v.  State,  (Ala.)  16 

Ex  parte  Bergen,  14  Tex.  App.  52,  So.  Bep.  107,  1894 ;  Gom.  v.  Dill,  160 

1888 ;  Prindle  v.  State,  81  Tex.  Gr.  Mass.  536, 1894 ;  see  supra,  J  15  a. 

551, 1893.    As  to  prior  law,  see  Frazier  •  B.  v,  Jellyman,  8  G.  &  P.  604 ;  B. 

v.  State,  39  Tex.  390, 1878.  v.  Allen,  1  Den.  G.  G.  364 ;  2  G.  &  K. 

•  StaflTord's  Gase,  12  Go.  Bep.  37  ;  869 ;  3  Gox  G.  G.  270 ;  Gom.  v.  Smith, 
People  V.  Hodgkin,  94  Mich.  27, 1892,  (Pa.)  14  Luz.  Leg.  Beg.  862, 1885. 
and  cases  cited  therein ;  see,  however,  ^  2  Buss,  on  Gr.  (6th  Am.  ed.)  698. 
3  Inst.  59, 1  Hale  P.  G.  629 ;  and  see  As  to  corroboration,  see  Gom.  v.  Snow, 
oontra,  Gom.  v,  Thomas,  1  Ya.  Gas.  307.  Ill  Mass.  411,  1878 ;  Gom.  v.  Smith, 

»  Ibid,    See,  generally,  1  Hale,  669 ;  (Pa.)  14  Luz.  Leg.  Beg.  362, 1885. 

2  Inst.  58, 59 ;  1  Hawk.  P.  G.  4 ;  Gom.  • 
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sent  cannot  be  regarded  as  given  by  a  child  whO;  by  reason  of 
infancy^  is  incapable  of  understanding  the  nature  of  the  act.^ 

Attempts  to  commit  the  offence^  and  assaults  with  intent^' are  in- 
dictable at  common  law.^ 

'  Mascolo  V.  Montesanto,  61  Conn,  lawftdly  meet  together,  with  the  intent 

50,  1891.    See  B.  v.  Lock,  mpra,  22  of  committing  with  each  other,  openly, 

556,  577.  lewdly,  and  indecently  in  that  public 

Where  an  adolt  and  a  boy  of  twelve  place,  divers    nasty,   wicked,  filthy, 

years  of  age  commit   an  unnatural  lewd,  beastly,  unnatural,  and  sodomi- 

offence,  the  adult,  being  the  pathic,  tical  practices,  and  then  and  there  un- 

may  be  convicted.     B.  v,  Allen,  1  lawfully,   wickedly,   openly,   lewdly, 

Den.  C.  C.  864 ;  T.  &  M.  55 ;  2  0.  &  and  indecently  did  commit  with  the 

K.  869 ;  3  Cox  C.  C.  270 ;  Mascolo  v.  other,  in  the  sight  and  view  of  divers 

Montesanto,  61  Conn.  50, 1891.  of  the  liege  subjects,  in  the  said  public 

The  allegation,  "  had   a  venereal  place  there  passing,  divers  such  prac- 

affidr,"  is  not  essential.    Lambertson  tices  as  aforesaid.    B.  v.  Bowed,  2  G. 

V.  People,  5  Parker  C.  B.  200, 1861.  &  D.  518 ;  8  Q.  B.  180 ;  6  Jur.  396. 

It  is  said  in  Texas  not  to  be  enough  See  Davis  v.  State,  8  H.  &  J.  154, 1810. 

to  charge  the  offence  in  general  terms.  '  See  B.  v.  Lock,  L  B.  2  C.  C.  12 ; 

The    acts    constituting   the    offence  12  Cox  C.  C.  244 ;  B.  v.  Eaton,  8  C.  & 

should  be  charged.    State  v.  Camp-  P.  417 ;  B.  v.  Hickman,  1  Mood.  C.  C. 

bell,  29  Tex.  44, 1867.  84 ;  B.  v.  Bowed,  td  supra;  People  v. 

An  indictment  was   held  bad   in  Williams,  59  Cal.  397, 1881 ;  State  v, 

England  for  uncertainty  which  charged  Frank,  103  Mo.  120,  1891 ;  State  v, 

that  the  two  defendants  being  persons  Place,  5  Wash.  773, 1893. 

of  wicked  and  unnatural  dispositions,  '  See  supray  H  173  et  seq, 
did  in  an  open  and  a  public  place  un- 


P0INT8  BEQUESTED  FOB  THE  DEFENCE  IMPBOPEELY 
BEFUSED,  AND  EEB0NE0U8  CHABQES. 

Penetration  alone  Insufficient 

The  court  charged  that  the  evidence  of  the  offence  was  complete  upon  proof 
of  penetration  only.    Held  error.    People  v.  Hodgkin,  94  Mich.  27, 1892. 
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CHAPTER  IV. 


MAYHEMJ 


Mayhem  is  inflictiiig  wound  dimin- 
ishing capacity  for  self-defence, 
3  581. 

Intent  to  be  inferred  from  &ctB, 
i  682. 

Offence  is  felony,  {  588. 


May  be  conviction  of  lesser  offence, 
2  584. 

Ponrrs  fob  Defence  Impbopebly 
Refused,  akd  Ebbokbous 
Chabges.    (See  end  of  chapter.) 


§  681.  Mayhem,  at  common  law,  says  Mr.  East,  is  such  a  bodily 
hurt  as  renders  a  man  less  able  in  fighting  to  defend  him-  Mayhem 
self  or  annoy  his  adversary ;  but  if  the  injury  be  such  as  »» inflict- 
disfigures  him  only,  without  diminishing  his  corporal  diminish- 
abilities,  it  does  not  fall  within  the  crime  of  mayhem.*  jSf  ^JP*^ 
Upon  this  distinction,  the  cutting  off,  disabling,  or  weak-  ^j- 
eninff  the  man's  hand,  or  fini^er,  or  striking  out  an  eye,  or 
foreioth,  or  castniti^  himfo;.  as  Lord  Coke  adds,  breaking  his 
skull,  are  said  to  be  maims ;  but  the  cutting  off  his  ear  or  nose  are 
not  such  at  common  law.    By  statutes,  however,  in  England  and  in 
some  of  the  United  States,  the  offence  has  been  extended,  so  as  to 
cover  all  malicious  disabling  injuries  to  the  person.' 

^  For  indictments  in  mayhem,  see  80, 1854 ;  U.  S.  v,  Qunther,  5  Dak.  234, 

Whart  Prec.  192  et  9eq.  1888 ;  R.  v,  Latimer,  54  L.  T.  768, 

'  1  East  P.  C.  393.    See  B.  v.  Hagan,  1886 ;  Kitchens  v.  State,  80  Ga.  810, 

8  C.  &  P.  167.    See  Terrell  v.  State,  1888 ;  State  v.  Ma  Foo,  110  Mo.  7, 1892; 

86  Tenn.  528, 1888.  Davis  v.  State,  22  Tex.  App.  45, 1886 ; 

»  1  East  P.  C.  393;  Co.  Lit  126,  State  v.  Ck)dy,  18  Oreg.  506,  1890. 

288 ;  3  Inst.  62,  118 ;  Staundf.  38  b ;  The  distinction  between  the  English 

1  Hawk.  c.  44,  ss.  1, 2 ;  2  Hawk.  c.  23,  and  the  New  York  statute  is  given  in 

8.  16;  3  Bl.  Com.  121;  4  Ibid.  205;  Tully  v.  People,  67  N.  Y.  15,  1876. 

State  V.  Danforth,  3  Conn.  112, 1819 ;  By  8  209  of  the  New  York  Penal 

Foster  v.  People,  50  N.  Y.  598, 1872 ;  Code  of  1882,  the  offence  includes  all 

Godfrey  v.  People,  63  Ibid.  207, 1875 ;  kinds  of  mutilation,  and  i  207  prohib- 

Scott  V.  Com.,  6  S.  &  R.  224,  1820 ;  its  self-mutilation 

Biflemaker  v.  State,  25  Ohio  St.  395,  To  constitute  a  mayhem,  under  tne 

1874 ;  Com.  v,  Hawkins,  11  Bush,  603,  North  Carolina  statute,  by  biting  off 

1871 ;  State  v.  Vowels,  4  Oreg.  324,  an  ear,  it  is  not  necessary  that  the 

1873 ;    Bohannon    v.  State,    21  Mo.  whole  ear  should  be  bitten  off.    It  is 

490,  1855 ;  State  v.  Brown,  60  Ibid,  sufficient  if  a  part  only  is  taken  off, 

141, 1875 ;  Eskridge  v.  State,  25  Ala.  provided  enough  is  taken  off  to  alter 
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§  582.  Where  maiming  is  proved  to  have  been  done,  the  inference 
I  tent  to  ^^^^  ^*^^  indicating  design  is  that  the  act  was  done  on 
be  inferred  purpose,  and  with  an  intent  to  maim/  and  no  sudden 
^  '  rencontre  shall  be  deemed  sufficient  to  excuse  the  party 
maiming,  unless  it  be  done  in  necessary  self-defence  against  some 
great  bodily  harm  attempted  by  the  person  m  iimed,  and  where 
there  are  no  other  means  of  preventing  it  ;*  which  facts  must  be 
shown  by  the  defence.'  And  under  the  statutes,  while  a  specific 
intent  to  inflict  the  particular  injury  must  be  shown,  the  duration 
of  this  intent  is  not  material,  if  such  antecedent  specific  intent  be 

and  impair  the  natural  personal  ap-  ear,  which  does  not  disfigare  the  per- 
pearance,  and,  to  ordinary  observa-  son,  and  could  only  be  discovered  on 
tion,  to  render  the  person  less  comely,  close  inspection  or  examination,  when 
State  V.  Girkin,  1  Ired.  121, 1840.  In  attention  is  directed  to  it,  is  not  may- 
an  indictment  for  cutting  off  an  ear  in  hem'  under  the  statute  of  Alabama ; 
that  State,  it  need  not  be  alleged  State 'i;.  Abram,  10  Ala.  928,  1847; 
whether  it  was  the  right  or  the  left  and  so  substantially  in  Louisiana; 
ear.  State  v.  Green,  7  Ibid.  39, 1846.  State  v.  Harrison,  80  La.  An.  Pt. 
In  an  indictment  under  the  same  ii.  1329,  1878.  See  Bowers  t;.  State, 
statute,  an  intent  to  disfigure  is  prima  24  Tex.  App.  542, 1888.  For  the  stat- 
facie  to  be  inferred  from  an  act  which  utory  offence  of  inflicting  a  wound 
does  in  fact  disfigure,  unless  that  pre-  less  than  mayhem,  see  State  v,  Wat- 
sumption  be  repelled  by  evidence  on  son,  41  La.  An.  598, 1889.  * 
the  part  of  the  accused  of  a  different  ^  State  v,  Simmons,  3  Ala.  497, 
intent,  or  at  least  of  the  absence  of  1842 ;  State  v,  Girkin,  1  Ired.  121, 
the  intent  mentioned  in  the  statute.  1840;  U.  S.  v.  Gunther,  5  Dak.  284, 
State  V.  Girkin,  1  Ibid.  121,  1840 ;  1888 ;  Davis  v.  State,  22  Tex.  App.  45, 
State  V,  Jones,  70  Iowa,  505,  1886 ;  1886.  Specific  intent  to  maim  is  not 
Terrell  v.  State,  86  Tenn.  523,  1888 ;  necessary.  Terrell  v.  State,  86  Tenn. 
State  V.  Hair,  37  Minn.  351, 1887.    It  523, 1888. 

is  not  necessary  in  such  case  to  prove  *  State  v,  Danforth,  3  Conn.  112, 
malice  aforethought,  or  a  preconceived  1819;  State  v,  Evans,  1  Hayw.  325, 
intention  to  commit  the  mayhem.  1796 ;  State  v,  Crawford,  2  Dev.  425, 
Ibid. ;  People  v.  Wright,  93  Cal.  564,  1830 ;  People  v,  Wright,  93  Cal.  564. 
1892.  1892 ;  Crane  v.  Com.,  (Ky.)  1  S.  W. 

The  putting  out  an  eye  is  a  may-  Bep.  880, 1886.  In  New  York,  how- 
hem  at  common  law.  Chick  t;.  State,  ever,  lying  in  wait,  or  some  other  act 
7  Humph.  161, 1846 ;  Com.  v.  Beed,  3  sho?nng  premeditation,  must  be 
Amer.  Law  Jour.  140, 1850.  And  an  proved.  Godfrey  v.  People,  63  N.  Y. 
indictment  under  the  55th  section  of  207, 1875.  As  to  New  York,  see,  also, 
the  Tennessee  Penal  Code,  for  putting  State  v.  Hair,  37  Minn.  351,  1887. 
out  an  eye,  must  aver  that  the  party  '  State  v,  Skidmore,  87  N.  C.  509,^ 
was  thereby  ''maimed."  Chick  v.  1882.  See  State  v.  Hair,  37  Minn. 
State,  7  Humph.  161, 1846.  351, 1887. 

The  biting  off  a  small  portion  of  the 
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proved.^    Consent  of  the  party  injured  is  no  defence  to  an  indict- 
ment for  mayhem.^ 

§  583.  All  mayhems  in  England  are  felony,  because  anciently 
the  offender  had  judgment  of  the  loss  of  the  same  mem-  offenoe  is 
ber  which  he  had  occasioned  to  the  sufferer ;  but  now  the  ^®iony. 
only  judgment  which  remains  at  common  law  is  of  fine  and  im- 
prisonment ;  from  whence  the  offence  seems  to  have  been  considered 
more  in  the  nature  of  an  aggravated  trespass.  Lord  Coke  accord- 
ingly classes  it  as  an  offence  ^^  under  felonies  deserving  death,  and 
above  all  other  inferior  offences."' 

§  584.  On  an  indictment  for  mayhem,  there  may  be  a  May  be 

•^  *^  oonTictioix 

conviction  of  any  lesser  offence  (e.  ^.,  assault  and  battery)  of  lesser 
which  the  indictment  includes.*  ^  ^^^' 

^  See  Foster  v.  People,  50  N.  Y.  In  Georgia,  mayhem  is  said  not  to 

598, 1872 ;  Grodfrey  v.  People,  63  Ibid,  be  felony  at  common  law,  except  when 

207, 1875 ;  s.  c.  5  Him,  369 ;  Burke  v.  by  castration.    Adams  v.  Barrett,  5 

People,  4  Ibid.  481, 1876 ;  Molette  v.  Ga.  404, 1848. 

State,  49  Ala.  18,  1873 ;   Slattery  v.  In  Pennsylvania,  the  practice  is  to 

State,  41  Tex.  619,  1874;    State  v.  charge  it  as  a  felony.    Com.  v.  Beed, 

Jones,  70  Iowa,  506,  1886 ;  State  «.  3  Am.  Law  Jour.  140,  1860 ;  Whart. 

Cody,  18  Oreg.  606,  1890.  Prec.  162.    See  Scott  v.  Com.,  6  S.  & 

In  indictments  for  attempt,  the  par-  R.  224,  1820 ;  and  see  Whart.  Cr.  PI. 

ticular  part  of  the  body  aimed  at  need  &  Pr.  {  260. 

not  be  specified.    Ridenour  v.  State,  To  same  effect  see  Canada  v.  Com., 

88  Ohio  St  272,  1882.     See  supra,  22  Gratt  899, 1872  ;Statet;.  Thompson, 

2 192 ;  Clark's  Case,  6  Gratt.  675, 1849.  30  Mo.  470, 1860 ;  State  v.  Brown,  60 

«  /Si«pra,  i  142.  Ibid.  141, 1876. 

'  Co.  Lit.  127 :  1  Hawk.  c.  44,  s.  3 ;  As  to  New  York  practice,  see  Foster 

2  Hawk.  c.  23,  s.  18  ;  4  Bl.  Com.  206,  v.  People,  60  N.  Y.  698,  1872.    The 

206.  indictment  in  New  York  must  aver 

That  mayhem  is  punishable  under  premeditated  design.    Tully  v.  Peo- 

the  federal  crimes  act,  see  U.  S.  v.  pie,  67  N.  Y.  16, 1876.    See  State  t;. 

Scroggins,  Hempt.  478.  Hair,  37  Minn.  361, 1887. 

The  technical  offence  of  mayhem  ^  Com.  v.  Blaney,  133  Mass.  671, 

has  never,  in  Massachusetts,  been  con-  1882;  People  v,  Wright,  93  Cal.  664, 

sidered  a  felony,  either  by  statute  or  1892 ;   State  t;.  Cody,  18  Oreg.  606, 

at  common  law.    Com.  v,  Newell,  7  1890 ;  State  v.  Fisher,  103  Ind.  630, 

Mass.  246, 1810.    The  words  "  feloni-  1886.  See  State  v.  Ma  Foo,  110  Mo.  7, 

ous  assaulter,"  in  the  statute,  do  not  1892.    Injraf  {  640. 
make  it  felony.    Ibid. ;  State  v.  Dan- 
forth,  3  Conn.  112, 1819. 
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POINTS  REQUESTED  FOB  THE  DEFENCE  IMPROPERLY 
REFUSED,  AND  ERRONEOUS  OHARQES. 

Failnre  to  Instnict  as  to  Assault  and  Battery. 

The  defendant  asked  the  court  to  instruct  the  jury  that  the  defendant 
could  not  be  convicted  of  the  crime  of  mayhem,  for  the  evidence  was  in- 
sufficient to  justify  the  same.  The  court  refused,  and  instructed  the  jury 
that  it  was  a  question  of  fact  for  them  to  determine  whether  or  not  the 
defendant  was  guilty  of  mayhem.  Held,  on  appeal,  that  where  the  offence 
charged  necessarily  includes  a  lesser  offence,  it  is  the  duty  of  the  trial  court 
to  instruct  the  jury  that  they  have  a  right  to  find  the  accused  guilty  of  the 
latter  where  there  is  doubt  of  his  guilt  of  the  former;  and  for  this  reason 
the  charge  of  the  court  below  was  erroneous.  State  v,  Cody,  18  Oreg.  506, 
1890. 
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CHAPTER   V. 


ABDUCTION  AND  KIDNAPPING. 


Indictment  must  conform  to  statutory 
conditions,  2  ^^6. 

Woman  in  such  case  may  be  a  wit- 
ness, I  587. 

Indictment  must  be  in  county  of 
offence,  {  588. 

Original  actors  are  all  principals, 
1589. 


Kidnapping  and  **  inveiglement "  spe- 
cifically indictable,  J  590. 

False  imprisonment  necessarily  in- 
volved, I  591. 

Points  fob  Defence  Impropebly 
Refused,  and  Ebroneous 
Chabges.    (See  end  of  chapter.) 


§  586.  At  common   law  the  abduction  of  a  woman^  either  by 
force  or  frauds  for  the  purpose  of  defilement,  has  been 
held  not  to  be  indictable  as  an  abduction  *}  but  when  in-  i^^^'ct-' 

•  menk  mast 

volving  force,  it  is  indictable  as  an  assault,  and  in  any  conform  to 
view  it  may  be  indictable  as  an  attempt  to  ravish  or  to  ^nditionB. 
have  illicit  connection.   Under  the  statute  of  3  Hen.  VII. 
cap.  3,'  from  which  several  of  the  American  statutes  of  abduction 
are  taken,  and  which  in  some  States  is  said  to  be  part  of  the  com- 

*  State  t;.  Sullivan,  85  N.  C.  506,  same,  and  also  receiving  wittingly  the 
1881,  where  it  is  said  that  the  state-  same  woman,  so  taken  against  her 
ment  in  2  Archbold  C  P.  801,  that  will,  shall  be  felony;  and  that  such 
abduction  is  so  indictable  is  unsus-  misdoers,  takers,  and  procurers  to  the 
tained  by  1  East  P.  C.  458 ;  1  Buss,  same,  and  receivers  knowing  the  said 
on  Cr.  569,  which  are  the  authorities  offence  in  form  aforesaid,  shall  be  re- 
cited, puted  and  judged  as  principal  felons ; 

^  That  whereas  women,  as  well  and  upon  conviction  thereof  shall  be 
maidens  as  widows  and  wives,  having  sentenced  to  undergo  a  confinement  in 
substances,  some  in  goods  movable,  the  penitentiary  not  less  then  two  nor 
and  some  in  lands  and  tenements,  and  more  than  ten  years ;  provided  always 
some  being  heirs  apparent  unto  their  that  this  act  shall  not  extend  to  any 
ancestors,  for  the  lucre  of  such  sub-  person  taking  any  woman,  only  claim- 
stances,  have  been  oftentimes  taken  ing  her  as  his  ward  or  bond-woman." 
by  misdoers  contrary  to  their  will,  3  H.  7  cap.  2 ;  1  Hale,  660.  As  to 
and  afterwards  married  to  such  mis-  seduction,  see  i^fra,  j  1756. 
doers,  or  to  others  by  their  consent.  That  under  the  English  statute  there 
or  defiled :"  "  That  whatsoever  person  may  be  a  conviction  of  detention,  on 
or  persons  shall  take  any  woman  so  proofof  non-return  of  a  child,  coupled 
against  her  will,  unlawfully,  that  is  to  with  evasive  answers,  see  R.  v.  John- 
say  maid,  widow,  or  wife,  such  taking  son,  50  L.  T.  (N.  S.)  759. 
and  the  procuring  and  abetting  to  the 
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mon  law^  the  indictment  must  allege  that  the  taking  was  for  lucre^ 
in  order  to  show  which,  it  must  be  proved  that  the  woman  had  sub- 
stance, either  real  or  personal,  or  was  heir  apparent ;  and  it  must  be 
further  alleged  and  proved  that  she  was  taken  against  her  will,  and 
afterward  married  to  the  misdoer,  or  to  some  other  by  his  assent,  or 
that  she  was  defiled,  that  is,  carnally  known ;  because  no  other  case 
is  within  the  preamble  of  the  statute,  to  which  the  enacting  clause 
clearly  refers,  for  it  does  not  say  that  "  whatsoever  person  or  per- 
sons shall  take  any  woman  against  her  will,"  but, ''  whatsoever 
person  or  persons  shall  take  any  woman  bo  against  her  will."^  If 
the  '^  defiling "  were  by  force,  it  is  no  defence  that  the  abduction 
was  by  fraud.* 

The  statute  of  4  &  5  Phil.  &  M.  c.  8,  makes  it  indictable  '^  to 
take  and  convey  away,"  etc.,  "  any  maid  or  woman  child  unmar- 
ried, being  under  the  age  of  sixteen  years,  out  or  from  the  posses- 
sion, custody,  and  governance,  and  against  the  will  of  the  father  of 
such  maid  or  woman  child,"  etc.  This  was  reenacted  and  modified 
by  Stat.  24  &  55  Vict.  c.  100.'    It  has  been  held  that  it  is  abduo- 


^  Davis  Grim.  Law,  187 ;  1  Hale,  For  Indiana  statute,  see  Nichols  v. 

660.  State,  127  Ind.  406, 1890 ;  Stevens  v. 

It  need  not  be  alleged  or  shown  that  State,  112  Ind.  483, 1887. 

the  taking  was  with  an  intention  to  As  to  the  New  York  statute,  where 

marry  or  defile  her,  for  the  words  of  the  taking  must  be  for  purposes  of 

the  statute  do  not  require  such  an  in-  sexual  intercourse,  etc.,  see  People  v. 

tent,  nor  does  the  want  of  it  in  any  Wah  Lee  Mon,  18  N.  Y.  Sup.  767, 

way  lessen  the  injury.    1  Hawk.  c.  16,  1891 ;  People  «.  Betsinger,  21  N.  Y. 

ss.  4,  5,  6 ;  1  East  P.  C.  458.    As  to  Sup.  186, 1892 ;  People  v,  Powell,  24 

Indiana  statute,  see  Lyons  v.  State,  52  N.  Y.  Week.  Dig.  159, 1886. 

Ind.  426,  1876;  Osbom  v.  State,  52  Under  the  California  statute  the 

Ibid.  526,  1876.  taking  away  must  be  without  the  con- 

For  Kentucky  statute,  see  Cargill  sent  of  parent  or  guardian,  and  must 

V,  Com.,  (Ky.)  18  S.  W.  Rep.  916, 1890 ;  be  for  purposes  of  prostitution  or  con- 

Malone  v.  Com.,  91  Ky.  807,  1891;  cubinage.    People  v.  Dolan,  96  Cal. 

Higgins  V.  Com.,  (Ky.)  21  S.  W.  Rep.  815,  1892 ;  People  v.  Fowler,  88  Cal. 

281,  1898;  Payner  v.  Com.,  iKy.)  19  136, 1891;  Ex  parte  Estrado,  88  Cal. 

S.  W.  Rep.  927, 1892.  816,  1891 ;  People  v.  Demousset,  71 

As  to  statute  in  Missouri,  see  State  Cal.  611, 1887. 

V,  Maloney,  105  Mo.  10, 1891.  The  Kansas  statute  is  in  nearly  the 

*  Beyer  v.  People,  86  N.  Y.  869,  same  terms.  State  v.  Overstreet,  43 
1881 ;  Schnicker  v.  People,  88  Ibid.  Kans.  299, 1890. 

192, 1882.  As  to  a  similar  statute  in  Missouri, 

•  For  the  Illinois  statute,  see  Hen-  see  State  v.  Wilkinson,  (Mo.)  26  S.  W. 
derson  v.  People,  124  111.  607,1888;  Rep.  866,  1894;  State  v.  Stone,  106 
Herman  v.  People,  181  111.  594, 1889.  Mo.  1,  1891 ;  State  ».  Johnson,  115 
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» 

tion^  under  the  English  statutes,  for  A.  to  persuade  B.  to  permit  C. 
to  go  away  by  falsely  pretending  that  he  (A.)  had  a  place  for  C.^ 
It  is  no  defence  that  the  elopement  took  place  at  the  girl's  request, 
she  having  been  seduced  by  the  defendant.^  A  temporary  entice- 
ment of  the  girl  from  the  father's  house  for  the  purpose  of  illicit 
intercourse  is  within  the  statutes.'  But  when  two  girls  run  away 
together,  neither  abducts  the  other.^ 

Mo.  480, 1893 ;  State  v.  Gibson,  108  Mo.  See,  also,  State  v.  Wilkinson,  (Mo.)  26 
576, 1891;  111  Mo.  92.  1892.  In  Mis-  S.W.  Rep.  366,  1894;  disapproving 
souri  it  is  necessary  that  the  specific  State  v.  Feasel,  mpra.  For  distinction 
intent  or  purpose  shall  be  present;  between  prostitution  and  concubinage, 
the  consent  of  the  girl,  either  to  the  see  State  v,  Qoodwin,  33  Kana.  538, 
taking  or  the  illicit  intercourse  is  im-  1885 ;  State  v.  Gibson,  108  Mo.  575, 
material ;  the  taking  need  not  be  by  1891 ;  111  Mo.  92, 1892 ;  U.  S.  v.  Zes 
force.  Cloya,  35  Fed.  Rep.  493, 1888.    That 

As  to  what  constitutes  abduction  prostitution  and  concubinage  cannot 
under  Minnesota  statute,  see  State  v.  be  charged  in  the  same  count  as  being 
Jamison,  88  Minn.  21, 1887 ;  State  v,  the  purposes  of  the  alleged  abduction, 
Keith,  47  Minn.  559, 1891.  see  Slocum  v.  People.  90  HI.  274, 1878 ; 

For  Michigan  statute,  see  People  v.  Henderson  v.  People,  124  111.  607, 
Congdon,  77  Mich.  351, 1889.  1888, 

For  North  Carolina  statute.  State       *  R.  v.  Biswell,  2  Cox  C.  C.  259. 
V,  Chisenhall,  106  N.  C.  676,  1890.  It  is  no  defence  that  the  girl  was 

Under  Alabama  statute,  Haygood  unchaste.  People  v,  Demonsset,  71 
t;.  State,  98  A1&.  61, 1893;  U.  S.  v.  Zes  Cal.  611, 1887 ;  State  v.  Johnson,  115 
Cloya,  35  Fed.  Rep.  493, 1888.  Mo.  480,  1893;  State  v.  Gibson,  108 

As  to  Tennessee,  see  Scruggs  v.  Mo.  575.  1891;  People  v.  Cook,  61 
State,  90  Tenn.  81, 1891.  >  Cal.  478,  1882;  State  v.  Gibson,  111 

As  to  Texas,  see  Mason  v.  State,  29  Mo.  92, 1892.  But  see  coniray  Jenkins 
Tex.  App.  24, 1890.  v.  State,  15  Lea,  674, 1885 ;  Scruggs  v. 

For  the  Maryland  statute,  see  Brown  State,  90  Tenn.  81,  1891;  Brown  t^. 
V,  State,  72  Md.  468,  1890.  State.  72  Md.  468,  1890. 

*  R.  V,  Hopkins,  C.  &  M.  254;  .Er  •  R.  v.  Timmins,  Bell,  276.  See  State 
parte  Estrado,  88  Cal.  316, 1891 ;  Peo-  v,  Johnson,  115  Mo.  480, 1893 ;  People 
pie  V.  De  Leon,  109  N.  Y.  226, 1888.  v.  Demousset,  71  Cal.  611, 1887 ;  State 
Infra,  J  1756.  v.  Jamison,  38  Minn.  21, 1887 ;  contra, 

For  a  discussion  (under  the  Amer-  State  v,  Keith,  47  Minn.  559,  1891. 

ican  statutes)  as  to  whether  a  single  Aliter,  when  the  girl  paid  the  man 

act  of  sexual  intercourse  may  consti-  a  visit  of  only  a  few  hours,  he  not 

tute  concubinage,  see  State  v.  Feasel,  knowing  whether  she  had  a  home  or 

74  Mo.  524, 1881 ;  State  v.  Stone,  106  parents.    R.  v.  Hibbert,  L.  R.  1  C.  C. 

Mo.  1, 1891 ;  State  v.  Gibson,  108  Mo.  144.  But  see  R.  v.  Baillie,  8  Cox  C.  C. 

575, 1891;  111  Mo.  92, 1892;  States.  238.    As  to  who  has  charge  of  the 

Overstreet,  43  Kans.  299,  1890 ;  Hen-  girl  under  the  Iowa  statute,  see  State 

derson  v.  People,  124  111.  607,  1888.  v.  Ruhl,  8  Iowa,  447, 1859,  cited  infra, 

*  R.  v.  Meadows,  1  C.  &  K.  399 ;  explained  in  R.  v,  Kipps,  4  Cox  C.  C.  168. 

557 


§  588.]  .  CRIMES.  [book  n. 

The  statutory  offences  of  seduction  and  of  "  enticing "  for  pur- 
pose of  prostitution  will  be  hereafter  flirther  considered.^ 

§  687.  A  woman  thus  taken  against  her  will  and  married  may 
be  a  witness  against  the  offender,  if  the  force  were  con- 
such  case  tinned  upon  her  till  the  marriage ;  because  then  he  is  no 
wHnew*  husbaud  de  jure,  or  of  right,  and  she  may  herself  prove 
such  continuing  force.  It  has  been  doubted  whether,  in 
cases  in  which  the  actual  marriage  is  good  by  the  consent  of  the  in- 
veigled woman,  obtained  after  her  forcible  abduction,  her  evidence 
should  be  allowed.  But  the  opinion  appears  to  have  prevailed, 
that  it  should  even  then  be  admitted ;  because  otherwise  the  offender 
would  be  permitted  to  take  advantage  of  his  own  wrong;  and  the 
very  act  of  marriage,  which  is  a  principal  ingredient  of  his  crime, 
would,  by  a  forced  construction  of  the  law,  be  made  use  of  to  stop 
the  mouth  of  the  most  material  witness  against  him.'  There  can 
be  no  doubt  of  her  competency  where  the  marriage  was  against  her 
will  at  the  time,  notwithstanding  her  subsequent  assent.  For  if  she 
were  a  competent  witness  at  any  time  after  the  crime  committed, 
no  subsequent  assent  can  incapacitate  her,  much  less  can  any  mere 
lapse  of  time ;  though  these  circumstances  may  affect  the  credit  of 
her  testimony.' 

§  588.  If  a  woman  be  forcibly  taken  in  one  county,  and  after- 
indict-  ward  go  voluntarily  into  another  county,  and  be  there 
mentmust  married  or  defiled  with  her  own  consent,  it  has  been 
ty  of  of-  argued  that  the  captor  is  not  indictable  in  either ;  for 
fence.  ^^  offence,  which  consists  in  the  forcible  taking  and 
subsequent  marriage  or  defilement,  is  not  complete  in  either.  But 
if  the  force  is  continued  upon  her  at  all  in  the  county  into  which 
she  was  so  taken,  the  offender,  so  it  is  said,  may  be  indicted  there, 
although  the  actual  marriage  or  defilement  afterward  took  place 
with  her  own  consent.* 

a  1766, 1761.  Ths,t  bond  fide  ignorance  ■  1  East  P.  C.  464.    Infra,  i  1710. 

88  to  the  girl's  age  is  no  defence,  see  That  there  may  be  conviction  of 

B.  V,  Prince,  L.  R.  2  C.  C.  164 ;  State  abduction    upon  the  uncorroborated 

V,  Johnson,  116  Mo.  480>  1893;  People  testimony  of  the  woman,  see  State  v. 

V.  Fowler,  88  Cal.  136, 1891 ;  People  Stone,  106  Mo.  1, 1891. 

V.  Dolan,  96  Cal.  816, 1892.    But  see  *  1  Hawk.  c.  16,  s.  11 ;  1  East  P.  C. 

Mason  v.  State,  29  Tex.  App.  24, 1890.  463 ;  1  Buss,  on  Or.  (9th  Am.  ed.)  946. 

Supra,  i  88.  But  see  supra,  2  288. 

*  Infra,  1 1766.  See  State  v,  Johnson,  116  Mo.  480, 

«  4  Bl.  Com.  209 ;  1  East  P.  C.  464.  1893. 
See  Whart.  Cr.  Ev.  {  394. 
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§  589.  Though  not  only  the  misdoers  themselves,  but  the  pro- 
curers and  any  who  wittingly  receive  the  woman  so  taken 
against  her  will,  are  made  principals  by  this  statute,  yet  act^are 
he  who  only  receives  the  ofiFender  himdelf  is  but  an  ac-  ?;^f  "'^*'^' 
oessary  after  the  fact.     And  those  who  are  only  privy  to 
the  marriage,  and  not  to  the  forcible  taking,  she  consenting  thereto 
(which  must  be  inferred  where  the  woman  is  under  no  constraint 
at  the  time  of  the  marriage),  are  not  within  the  statute.^     It  is  no 
excuse  that  the  man  who  marries  her  was  not  the  author  of  the 
original  force.* 

§  590.  Kidnapping,  which  is  seizure  and  removal  for  the  purpose 
of  transportation,  enslavement,  or  involuntary  service,  Kidnap- 
has  been  held  to  be  an  ofiFence  at  common  law,*  and  is  Pi°«  *Pf 
punished  by  fine  and  imprisonment.^    As  kidnapping  is  ment"  spa- 
te be  considered  the  procuring  the  intoxication  of  a  sailor  indictable. 

^  1  Hawk.  c.  16, 88.  9, 10 ;  1  East  P.  v.  Blodgett,  12  Mete.  56, 1846,  supra, 
C.  452-58.  2  411 ;   Com.  i;.  NickerBon,  5  Allen, 

»  Hawk.  c.  16,  88.  7, 8 ;  1  East  P.  C.  618,  1862. 
454.    Infra,  {  1710.  As  to  Indiana  statute,  see  State  v. 

»  Stat^  v.  Rollins,  8  N.H.  550, 1887;  Kimmerling,  124  Ind.  382,  1890; 
1  East  P.  C.  430.  See  Com.  v.  Wester-  Eberling  v.  State,  (Ind.)  85  N.  E. 
velt,  11  Phila.  461. 1876.  Rep.  1023, 1894. 

*  4  Bl.  Com.  219.  Under  the  California  statate  there 

Where  a  person  having  in  his  cus-  must  be  removal  at  least  into  another 
tody  a  mulatto  boy,  six  years  of  a^e,  county.  People  v.  Fick,  89  Cal.  144, 
who  had  been  placed  witii  him  by  the  1891 ;  Ex  parte  Keil,  85  Cal.  309, 
overseers  of  the  poor  of  a  town,  sold  1890. 

him  to  a  person  residing  in  another      For  Oregon  statate,  see  In  re  Kelly, 
State  with  the  intention  that  he  should  46  Fed.  Rep.  653, 1890. 
be  carried  into  that  State,  and  held  in       As  to  Ohio,  see  Mayo  v.  State,  43 
servitude  until  he  arrived  at  the  age  Ohio,  567, 1885. 
of  twenty-one  years,  and  he  carried  the       As  to  Virginia,  see  Thomas  v.  Com., 
boy  into  another  town  and  delivered  2  Leigh,  741, 1830. 
him  there,  it  was  held  that  he  was      For  Georgia  statute,  see  Cochran  v. 
guilty  of  kidnapping.    Moody  v,  Peo-  State,  91  Ga.  763, 1893. 
pie,  20  111.  315,  1858.    See  State  v.      The   requisites   in  an    indictment 
Whaley,  2  Harring.  538, 1837.  would  seem  to  be,  an  averment  of  an 

For  New  York  Code,  see  People  v.  assault,  and  the  carrying  away,  or 
Camp,  21  N.  Y.  Sup.  741, 1893 ;  Peo-  transporting  the  party  injured,  from 
pie  V.  De  Leon,  109  N.  Y.  226, 1888.      his  own  country  into  anotiier,  unlaw- 

As  to  Pennsylvania  statute,  see  ftilly  and  against  his  will.  Click  v. 
Bums  V.  Com.,  129  Pa.  138,  1889;  State,  3  Tex.  282,  1847.  It  is  not 
Hamilton  v.  Com.,  3  Penrose  &  W.  sufficient  to  charge  the  defendant  with 
142, 1831.  kidnapping  generally ;  the  indictment 

For  Massachusetts  statute,  see  Com.  should  state  specifically  the  fsxstA  and 
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and  his  surreptitious  removal  to  a  ship,  even  though  the  destiny  of 
the  ship  be  not  to  another  State  or  country.^ 

Consent  is  no  defenoe  to  the  indictment  when  not  given  volunta- 
rily and  intelligently  by  a'  person  of  sufficient  age  to  exercise  an 
intelligent  and  free  choice.^  And  under  the  New  York  statute 
consent  will  be  no  defence  when  fraudulently  obtained.^ 

Statutes  exist  in  several  jurisdictions  making  the  abduction  of 
children  indictable.  Under  these  statutes  it  has  been  held  that 
neither  transportation  to  a  foreign  country/  nor  actual  violence  and 
force*  need  be  proved.  When  by  a  decree  of  divorce  a  child  is 
given  to  the  mother's  custody,  it  is  abduction  under  the  statute  for 
the  father  to  carry  the  child  away  from  such  custody.^ 

Under  a  federal  statute  the  ^^inveiglement  *'  of  child)ren  for  the 
purpose  of  involuntary  service  in  the  United  States  is  made  spe- 
cifically indictable/  nor  is  consent  by  such  child  a  defence.^ 

Inveiglement  as  an  element  of  seduction  will  be  hereafter  con- 
sidered,* 

§  591.  False  imprisonment,  which  is  an  unlawful  physical  re- 
FaUe  im-  "triction  of  corporal  liberty,  and  which  will  be  hereafter 
prison-  discusscd  in  its  relations  to  assault,^®  is  to  be  viewed,  also, 
neoeaaariiy  in  its  relations  to  abduction.  There  can  be  no  abduction 
involved.  ^jj^qqI;  f^jge  imprisonment,  under  which  term  is  included 
all  corporal  detention  by  force.^^     The  force,  however,  need  not  be 

circumstances   which   constitute  the  *  State  v.  Bollins,  8  N.  H.  560, 1887 ; 

offence,    aick  v.  State,  3  Tex.  282,  People  v.  Chu  Quong,  15  Gal.  382, 

1847.    For  other  Texas  cases  on  kid-  1862. 

napping,  see  Mason  v.  State,  29  Tex.  ^  Oom.  v.  Nickerson,  5  Allen,  518, 

App.  24,  1890;  Castillo  v.  State,  29  1862;  Moody  v.  People,  20  111.  315, 

Tex.  App.  127,  1890.  1858 ;  Bedfield  v.  State,  24  Tex.  188, 

^  Hadden  v.  People,  26  N.  Y.  872,  1859;  /»rcKelly,(Oreg.)46Fed.Rep. 

1862 ;  People  v.  Chu  Quong,  15  Cal.  653, 1890. 

332, 1860 ;  Ex  parte  Keil,  85  Cal.  309,  •  State  v.  Farrar,  41  N.  H.  53, 1860. 

1890 ;  In  re  Kelly,  46  Fed.  Eep.  653,  »  U.  S.  v.  Aucarola,  17  Blatch.  C. 

1890.  C.  423, 1880. 

By  the  New  York  Penal  Code  of  »  jbid.    Supra,  1 146. 

1882,  kidnapping,  in  {  211,  includes  •  Infra,  {  1766. 

wilfdl  confining  of  another  against  his  '°  l7\fra,  2  609. 

will  without  authority  of  law.  "  E.  v.  Webb,  1  W.  Bl.  19,  1746 

»  Sapra,  JJ  146,  150.      Hadden  v.  State  v,  Rollins,  8  N.  H.  550, 1837 

People,  ut  supra.    Com.  v,  Davenport,  Smith  v.  State,  7  Humph.  43,  1846 

1  Leigh,  688, 1829.  State  v.  Lunsford,  81  N.  C.  528, 1879 

•  Schnicker  v.  People,  88  N.  Y.  192,  State  v.  Dineen,  10  Minn.  407,  1865 

1882 ;  People  ».  De  Leon,  109  N.  Y.  State  v.  Edge,  1  Strob.  91, 1846 ;  State 

226, 1888.  V.  Guest,  6  Ala.  778, 1844 ;  Barber  v. 
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tactual.  It  is  enough  if,  by  fear  of  a  greater  evil,  the  party  coerced 
submit  to  the  detention.^  It  is  false  imprisonment,  also,  to  unlaw- 
fully prevent  a  traveller  from  proceeding  on  his  errand  on  a  public 
road,  even  though  he  is  not  precluded  from  going  back.^  Exces- 
sive discipline,  also,  may  be  a  false  imprisonment,  as  where  a  father 
confined  a  son  in  a  damp,  dark  cellar.^  Arrest  and  detention,  also, 
by  an  officer,  real  or  pretended,  acting  without  authority,  constitute 
&lse  imprisonment.^  An  unlawful  imprisonment  in  itself  involves 
an  assault.^ 

State,  13  Fla.  675,  1869 ;  Harkins  v.  Pr.  {  3 ;  Johnson  v,  Tompkins,  Bald. 
State,  6  Tex.  App.  452,  1819 ;  Malone  571,  1833 ;  Herring  v.  State,  3  Tex. 
V.  Com.,  91  Ky.  307, 1891 ;  Regina  v.  App.  108, 1877. 
Johnson,  50  Law  Times,  759,  1884;  That  unavoidable  delay  in  taking 
Higgins  V.  Com.,  (Ky.)  21  S.  W.  Rep.  bail  is  not  false  imprisonment,  see 
231, 1893 ;  Cargill  v.  Com.,  (Ky.)  13  CargOl  v.  State,  8  Ibid.  431, 1880. 
S.  W.  Rep.  916,  1890 ;  State  v,  Malo-  '  Bloomer  v.  State,  3  Sneed,  66, 
ney,  105  Mo.  10, 1891;  ExparU  Keil,  1855;  Smith  v.  State,  7  Humph.  43, 
85  Cal.  309,  1890.  See  tVra,  {  613.  1846 ;  Harkins  v.  State,  6  Tex.  App. 
That  the  place  of  detention  has  juris-  452, 1879. 

diction,  see  Lavina  v.  State,  63  Gki.  '  Fletcher  v.  People,  52  111.  395, 
518, 1879.  1869. 

The  manner  of  detention  need  not  *  Francisco  v.  State,  24  N.  J.  L.  (4 
be  averred  in  the  indictment  under  Zab.)  30,  1803 ;  Vanderpool  v.  State, 
Kentucky  statute.  Cargill  v.  Com.,  34  Ark.  174, 1880 ;  People  v.  Fick,  89 
(Ky.)  13  S.  W.  Rep.  916, 1890;  Pay-  Cal.  144, 1891;  State  v.  Kimmerling, 
ner  v.  Com.,  (Ky.)  19  S.  W.  Rep.  927,  124  Ind.  382,  1890.  See  Ex  parte 
1892.  Stemes,  82  Cal.  245, 1889. 

^  Ibid.    That  an  arrest  need  not  be      ^  InfrUy  J  609. 
by  tactual  force,  see  Whart.  Cr.  PL  & 


POINTS  REQUESTED  FOB  THE  DEFENCE  IMPB0PEBL7 
REFUSED,  AND  ERRONEOUS  CHARGES. 

At  the  request  of  the  State  the  court  instructed  the  jury  as  follows :  **  The 
jury  are  instructed  that  by  the  word  '  concubinage,'  as  used  in  the  indictment 
and  instructions,  is  meant  the  act  or  practice  of  a  man  cohabiting  in  sexual 
intercourse  with  a  woman  to  whom  he  is  not  married.  If  the  jury  should 
believe  from  the  evidence  that  the  defendant  alone,  or  in  connection  with 
another,  did  take  the  witness,  A.  £.  D.,  away  from  her  father  without  his 
consent,  and  that  A.  £.  D.  was  at  this  time  a  female  under  the  age  of  eighteen 
years,  for  the  purpose  of  cohabiting  with  her  as  man  and  woman  in  sexual 
intercourse,  either  for  himself  or  for  another,  for  any  length  of  time,  even  for 
a  single  act  of  sexual  intercourse,  without  the  authority  of  a  marriage,  it 
would  be  sufficient  to  constitute  the  offence  charged  in  the  second  count  of 
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the  indictment ; "  i.  e,,  taking  away  for  the  parpoee  of  concubinage.    Held 
error.    State  v.  Gibson,  111  Mo.  92, 1892.    Supra,  p.  544. 

It  was  held  error  for  the  court  not  to  charge  tha^  if  the  defendant,  at  the 
time  he  took  the  girl  away  from  her  home,  was  mistaken  as  to  her  age,  be- 
lieving her  to  be  oyer  seyenteen  years  of  age,  and  if  such  mistake  did  not 
arise  from  a  want  of  proper  care  on  his  part,  and  if  the  girl  went  with  him 
voluntarily,  he  would  not  be  guilty  of  either  of  the  offences  charged  in  the 
indictment,  viz.,  kidnapping  and  abduction  of  a  female  for  the  purpose  of 
prostitution.    Mason  v.  State,  (Tex.)  14  S.  W.  Rep.  71, 1890. 
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CHAPTER  VI. 


ABORTION. 


Producing  an  abortion  is  an  offence 
at  common  law,  2  692. 

Woman  a  witness  for  the  prosecution, 
2  598. 

Consent  no  defence,  2  594. 

Otherwise  as  to  necessity,  2  ^95. 

Non-pregnancy  no  defence  to  indict- 
ment for  attempt,  nor  ineffective- 
ness of  means,  2  596. 


Indictment  must  be  special,  2  597. 

Evidence  inferential,  2  598. 

All  parties  concerned  indictable, 
2  699. 

Points  fob  Defence  Imfbofekly 
Refused,  and  Ebboneous 
Chabges.    (See  end  of  chapter.) 


§  592.  At  oommon  law  the  destruction  of  an  infant  unborn  is  a 
misdemeanor,  supposing  the  child  to  have  been  bom  dead  ;^ 
though  if  the  child  die  subsequentlj  to  birth  from  wounds  an  oflbnt* 
received  in  the  womb,  it  is  homicide,'  even  though  the  ^o^Uw 
child  is  still  attached  to  the  mother  by  the  umbilical 
cord.^    Destruction  of  the  infant  after  quickening  is  agreed  on 
all  sides  to  be  an  offence  at  common  law ;  though  whether  it  is 
so  before  the  infant  has  quickened  has  been  doubted  at  common 
law.^    In  determining  this  question  we  must  remember  that  the 
civil  rights  of  an  infitnt  in  ventra  sa  mere  are  equally  respected  at 
every  period  of  gestation ;  and  it  is  clear  that,  no  matter  at  how 
early  a  stage,  he  may  be  appointed  executor  f  is  capable  of  taking 
as  legatee,*  or  under  a  marriage  settlement  f  may  take  specifically 
under  a  general  devise  as  a  "  child  f^  and  may  obtain  an  injunction 
to  stay  waste.*    That  the  destruction  of  an  infant  before  quickening 

*  1  Ru88.  on  Cr.  671 ;  1  Vesey,  86 ;  3  Abobtion  ;  1  Beck,  172.  192 ;  Lewis 
Coke's  Inst.  60 ;  1  Hawk.  c.  18,  s.  16 ;  C.  L.  10.     See  1  Russ.  on  Cr.  661 ;  1 
3  Chitty  C.  L.  798.    See  3  Whart.  &  Vesey,  86 ;  3  Coke's  Inst.  60;  1  Hawk. 
St.  Med.  Jur.  84-107;  and  Elwell's  c.  13,  s.  16;  Bracton,  1.^,  c.  21. 
Med.  Jur.  |  243,  etc.  *  Bac.  Ab.  tit.  Infants. 

»  R.  V,  Senior,  1  Mood.  C.  C.  346,  •  2  Vernon,  710. 

1831 ;  3  Inst.  50.    See  mpra,  i  445.  '  Swift  v,  Duffield,  6  S.  &  R.  38, 

»  R.  V.  Trilloe,  2  Mood.  C.  C.  260 ;  1  1818 ;  Doe  t;.  Clark,  2  H.  Bl.  399, 

C.  &  M.  650, 1842.  1792;  2  Ves.  Jr.  673 ;  Thellusson  v. 

♦  Com.  V.  Bangs,  9  Mass,  387,  1812 ;  Woodford,  4  Ibid.  340, 1794. 
Com.  V.  Jackson,  16  Gray,  187, 1860 ;  ®  Fearne,  429. 

3  Whart.  &  St.  Med.  Jur.  JJ  84  et  seq.,      »  2  Vernon,  710. 
861  et  seq, ;  Guy's  Med.  Juris,  tit. 
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is  a  misdemeanor  at  common  law,  has  been  held  in  Pennsylvania 
and  North  Carolina.^  A  contrary  view,  at  common  law,  has  been 
expressed  in  Massachusetts,^  in  New  Jersey,'  in  Iowa,*  in  Ken- 
tucky,^ and  in  Missouri.^  The  questions  that  arise  when  the  child, 
wounded  before  birth,  dies  after  birth,  have  been  already  distinc- 
tively considered.^  The  common  law  offence,  it  should  be  added,  is 
in  several  jurisdictions  absorbed  in  or  modified  by  statute.^ 

^  Com.   V.  Demain,  etc.,  6  Penn.  Wood,   11  Gray,  85,  1868 ;  Com.  v. 

Law  Jour.  29,  1846;  Brightly,  441 ;  Jackson,  16  Ibid.  187, 1860. 

Milk  V.  Com.,  13  Pa.  631, 1860 ;  Lewis  '  State  v.  Cooper,  2  Zab.  62, 1849. 

C.  L.  18 ;  State  v.  Slagle,  83  N.  C.  630,  *  Abrams  v,  Foshee,  3  Iowa,  274, 

1880.  1866;  and  see  Hatfield  v.  Gano,  16 

The  weight  of  medical  authority  is  Iowa,  177, 1863 ;  Evans  v.  People,  49 

that  quickening  is  a  mere  circum-  N.  Y.  86,  1872.    For  a  discussion  of 

stance  in  the  physiological  history  of  term    "  miscarriage,"   see    Smith   v. 

the  foetus,  which  indicates  neither  the  State,  33  Me.  48,  1861.    For  a  notice 

commencement  of  a  new  stage  of  ex-  of  medical  authorities,  see  7th  edition 

istence,  nor    an   advance   from  one  of  this  work,  22  1223  et  wq. 

stage  to  another ;  that  it  is  uncertain  ^  Mitchell  v.  Com.,  78  Ky.  204, 1879. 

in  its  periods,  sometimes  coming  at  '  State  t'.  £merich,18  Mo.  App.492, 

three  months,  sometimes  at  five,  some-  1883. 

times  not  at  all ;  and  that  it  is  de-  '  Supra,  2  446. 

pendent  so  entirely  upon  foreign  in-  ^  For   statutory   cases,  see,  as  to 

fluenoes  as  even  to  make  it  a  very  Maryland,  Lamb  v.  State,  66  Md.  286, 

incorrect  index,  and  one  on  which  1886.    As  to  Vermont,  see  State  v. 

no  practitioner    can  depend,  of  the  Fiske,  (Vt.)  29  Atl.  Rep.  633,  1894. 

progress  of   pregnancy.    See    R.    v.  As   to   Massachusetts,    see   Com.  v. 

Wycherly,  8  C.  &  P.  266.  Wood,  11  Gray,  86,  1868 ;  Com.  v. 

It  is  remarkable  that  both  in  Massa-  Brown,  14  Gray,  419,  1860 ;  Com.  v. 

chusetts  and  New  Jersey  a  leading  Jackson,  16  Gray,  187, 1860 ;  Com.  v, 

English  case  on  this  point  was  not  re-  Homer»  163  Mass.  343, 1891 ;  Com.  v. 

ferred  to,  where,  in  an  investigation  Tibbetts,  167  Mass.  619,  1893 ;  Com. 

before  a  jury  of  matrons,  Gumey,  B.,  v,  Thompson,  169    Mass.  66,   1893 ; 

said,  after   taking  medical  counsel.  Com.  v.  Leach,  166  Mass.  99,  1892. 

"  Quick  with  child  is  having    con-  As  to  New  York,  see  People  v.  Loh- 

ceived ;  with  quick  child  is  when  the  man,  2  Barb.  216,  1848 ;  People  v, 

child  is  quickened."    R.  v.  Wycheriy,  Davis,  66  N.  Y.  96,  1874 ;  Weed  v. 

8  C.  &  P.  266.    This  view  modifies  the  People,  66  N,  Y.  628, 1874;  People  v, 

common  law  authorities  against  the  Phelps,  16  N.  Y.  Sup.  440,  1891 ;  also, 

indictability  of  the  offence.  30  N.  E.  Rep.  1012,  1892 ;  People  v. 

That  "  quickness "  means  activity  Murphy,  22  N.  Y.  Weekly  Dig.  146, 

perceptible  to  the  mother,  see  R.  «.  1886;  People  v.  Van  Zile,  (N.  Y.)  38 

Phillips,  3  Camp.  73,  76 ;   Com.  v,  N.  E.  Rep.  380,  1894.    As  to  Ohio, 

Reid,  8  Phila.  386, 1871,  Paxson,  J.  see  Robins  v.  State,  8  Ohio  St  132, 

'  Com.  V,  Bangs,  9  Mass.  387, 1812 ;  1867.    As  to  Illinois,  see  Scott  v.  Peo- 

Com.   v.  Parker,  9  Mete.  263,  1846.  pie,  141  111.  196, 1892.    As  to  Texas, 

Otherwise  by  statute,   see    Com.    v.  see  Navarro  v.  State,  24  Tex.  App. 
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§  593.  The  woman  on  whom  the  abortion  has  been  performed  is 
a  competent  witness  against  the  defendant,  even  though  she  be 


378,  1887 ;  Williams  v.  State,  (Tex.)  By  the  Pennsylvania  Revised  Stat- 
19  S.  W.  Rep,  897, 1892 ;  Cave  v.  State,  utes,  {  134,  the  attempt  to  produce 
(Tex.)  26  S.  W.  Rep.  503, 1894.  As  abortion  by  drugs  or  instruments  is 
to  New  Jersey,  see  Powe  v.  State,  (N.  indictable,  though  no  abortion  ensues, 
J.)  4  Eastern  Rep.  76,  1885.  As  to  and  the  woman  survives.  1  Bright. 
Iowa,  see  State  v.  Forsythe,  78  Iowa,  Purd.  341.  As  to  indictment  under 
595,  1889.  As  to  Wisconsin,  see  section  87,  Criminal  Code,  see  Com.  v. 
Hatchard  v.  State,  79  Wis.  357, 1891.  Railing,  84  Pittsburgh  Leg.  J.  65, 
As  to  Indiana,  see  Rhodes  v.  State,  1886. 
128  Ind.  189, 1890.  Under  1  Vict.  c.  85,  it  is  immaterial 

In  New  York,  where  one  statute  whether  or  not  the  woman  was  preg- 
makes  it  a  misdemeanor  to  administer  nant  at  the  time.  R.  v,  Goodhall,  1 
drugs,  etc.,  to  a  pregnant  female,  with  Den.  C.  C.  187. 
intent  to  produce  a  miscarriage ;  and  For  forms  of  indictments  in  abortion, 
another  statute  declares  it  manslaugh-  see  Wharton  Prec.  tit.  Abortion. 
ter  to  use  the  same  means  with  intent  In  Com.  v,  Leigh,  15  Phila.  876, 
to  destroy  the  child,  in  case  the  death  1881,  it  was  held  that  the  sale  of 
of  such  child  should  be  thereby  pro-  instruments  to  prevent  conception  is 
duced;  an  indictment  charging  all  not  indictable  at  common  law;  but 
the  facts  necessary  to  constitute  man-  this  may  be  questioned, 
slaughter  under  the  latter  statute,  ex-  "  Causing,''  under  the  statute,  is  sat- 
cept  the  intent  to  destroy  the  child,  isfied  if  the  noxious  injurious  drug  was 
and  alleging  only  an  intent  to  produce  supplied  knowingly  by  the  prisoner, 
miscarriage,  is  fatally  defective  as  an  though  he  was  not  present  at  the  time 
indictment  for  manslaughter,  but  is  it  was  taken.  R.  v.  Wilson,  87  Eng. 
good  as  an  indictment  for  a  misde-  Law  and  Eq.  605 ;  Dears.  &  B.  C.  C. 
meaner.  Lohman  v.  People,  1  Comst.  127  ;  7  Cox  C.  C.  190 ;  R.  t.  Farrow, 
379, 1848 ;  People  v.  Lohman,  2  Barb.  Dears.  &  B.  C.  C.  164 ;  40  Eng.  Law  & 
216, 1848.  See  People  v,  Stockham,  1  Eq.  550.  See  Davis  v.  People,  56  N. 
Parker  C.  R.  424, 1853.  A  conviction  Y.  95,  1874;  Weed  v.  People,  Ibid, 
for  a  misdemeanor,  for  administering  628, 1874 ;  State  v.  Morrow,  40  S.  C. 
drugs  to  a  pregnant  woman  with  intent  221, 1893. 

to  produce  miscarriage,  would,  it  It  is  necessary  to  prove  that  the 
seems,  be  a  bar  to  a  subsequent  indict-  thing  supplied  is  "  noxious."  The 
ment  for  manslaughter  for  administer-  supplying  "  an  innoxious  "  drug,  what- 
ing  the  same  drugs  to  the  same  female,  ever  may  be  the  intent  of  the  persons 
with  intent  to  destroy  the  child,  by  supplying  it,  is  not  an  offence  against 
which  means  the  death  of  the  child  the  statute.  R.  v,  Isaacs,  L.  &  C.  220 ; 
was  produced.    Ibid.  9  Cox  C.  C.  228.    But  see  infra,  J? 

If  the  mother  dies  in  consequence  of  596,  1831.  Noxiousness  may  be  in- 
the  operation,  the  offence  is  murder  or  ferred  from  the  effects.  R.  v,  Hollis, 
manslaughter.  If  the  intent  was  to  12  Cox.  C.  C.  463. 
kill  or  to  do  grievous  bodily  harm,  the  It  is  not  necessary  that  the  inten- 
offence  is  murder.  If  otherwise,  it  is  tion  of  employing  a  noxious  drug 
manslaughter.    See  mpra,  i  325.  should  exist  in  the  mind  of  any  other 
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regarded  as  an  accomplice.^     But  in  cases  of  force  or  undue  influ- 
ence the  law  r^ards  her  rather  as  a  victim  than  an  ac- 
witnew  for  complice,^  though  if  she  encourage  the  attempt  this  may 
the  proae-    j^g^j  ^  weaken  the  moral  effect  of  her  evidence.^    It  is 

cation. 

not  admissible  to  cross-examine  her^  when  a  witness,  as 
to  illicit  intercourse  with  third  parties.*  A  wife,  on  this  charge, 
may  be  examined  against  her  husband.^  Unless  made  in  anticipa- 
tion of  death,  subsequently  occurring,  the  woman^s  dying  declara- 
tions are  inadmissible.^ 

Coneentno       §  564.  Consent  of  the  woman,  to  apply  a  rule  already 
defence.      ^^jj^  illustrated,^  is  no  defence.^ 
Nwseasitya       §  595,  It  is  a  defence  that  the  destruction  of  the  child's 

defence. 

life  was  necessary  to  save  that  of  the  mother.* 
§  596.  Whether  if  the  child  were  dead  at  the  time  of  the  attempt 
Non-pree-   **  ^^  abortion,  the  oflenoe  is  indictable,  depends  in  part 
nancy  no     on  the  construction  of  the  statutes.     We  have  already  seen 

defence  to      i*.  ■■/»  •    •%•  /•  ■ 

indict-  that  it  IS  no  defence  to  an  indictment  for  an  attempt  that 
22^JJ'  the  object  in  view  did  not  exist,  if  such  object  were  ap- 
P<>*^  parently  within  reach.  This  position  applies  peculiarly 
tirenees  of  to  attempts  to  produce  miscarriage,  since  in  such  cases 
^^^^  we  have,  in  addition  to  the  intended  injury  to  the  sup- 
posed child,  the  real  injury  to  the  mother.  Hence  it  has  been  held 
that  an  attempt  to  produce  miscarriage  is  indictable,  though  the 

person  than  the  person  supplying  it.  1864 ;  State  v,  Hyer,  39  N.  J.  L.  598, 

R.  V.  Hillman,  L.  &  C.  343 ;  9  Cox  C.  1877 ;  Rafferty  v.  People,  72  111.  37, 

a  386.  1874. 

Pregnancy  ceases   after  the  child  '  Watson  v.  State,  9  Tex.  App.  237, 

has  come  forth  from  the  womb  of  the  1880.    See  Fraser  v.  People,  54  Barb, 

mother,  though  still  attached  by  the  306, 1863 ;  People  v,  Josselyn,  89  Cal. 

umbilical  cord.     Com.  v.  Brown,  14  393, 1870;  Whart.  Crim.  Ev.  i  441. 

Gray,  419, 1860.  *  Com.  v.  Wood,  11  Gray,  86,  1858. 

The  instrument  or  drug  when  un-  *  State  v.  Dyer,  59  Me.  303,  1871 ; 

known  need  not  be  described.    State  Navarro  v.  State,  24  Tex.  App.  378, 

V.  Wood,  53  N.  H.  484, 1879;  State  v.  1887. 

Vawter,  7  Blackf.  592, 1845 ;  Com.  v.  •  Whart.  Crhn.  Ev.  J  288. 

Thompson,  159  Mass.  56,  1893.    See  ^  Supra,  JJ  142-3-4. 

Whart.  Cr.  PI.  &  Pr.  {  156.  ®  Crichton  v.  People,  6  Parker  C. 

*  Whart.  Cr.  Ev.  J  440 ;  Com.  v.  R.  363,  1865 ;  see  Smith  v.  State,  33 
Wood,  11  Gray,  86,  1858 ;  Com.  v.  Fol-  Me.  48,  1851 ;  People  v,  McGonegal, 
lansbee,  155  Mass.  274,  1892.     See  17  N.  Y.  Sup.  147, 1891. ' 

State  V.  Briggs,  9  R.  L  361  1869;  •  See  mpra,  H  95,  510.  As  to  in- 
People  V,  Josselyn,  39  Cal.  393, 1870.    dictment  averring  exception  in  such 

*  Com.  V,  Boynton,  116  Mass.  343,  case,  see  infra,  {  597. 
1874 ;  Dunn  v.  People,  29  N.  Y.  523, 
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woman  was  not  pregnant  at  the  time.^  Nor  is  it  essential  that  the 
agency  used  should  be  shown  to  have  been  likely  to  be  efficient  in 
the  production  of  the  illegal  result.' 

§  597.  The  indictment  must  conform  to  the  statute  lim-  jj^^j^^. 
iting  the  offence.'    It  is  enough  if  the  offence  is  described  mentmugt 
with  substantial  accuracy.* 

1  R.  V.  GkKxiliall,  2  Cox  C.  C.  441,  1876.   Under  New  York  statute,  see 

1846 ;  1  Den.  C.  C.  187 ;  8.  c.  under  Davis  v.  People,  2  Th.  &  C.  212, 1873; 

name  of  R.  v.  Goodchild,  2  C.  &  E.  Mongeont;.People,54N.Y.  613, 1873; 

293,  1846 ;  State  t;.  Howard,  32  Vt.  People  v.  Van  Zile,  (N.  Y.)  38  N.  E. 

880,  1869.     See  Com.  v.  Wood,  11  Rep.  380, 1894;  People  v.  Phelps,  15  N. 

Gray,  86,  1858 ;  Com.  v.  Taylor,  132  Y.  Sup.  440, 1891 ;  also  30  N.  E.  Rep. 

Mass.  261,  1882 ;  Wilson  v.  State,  2  1012, 1892,  and  other  cases  cited  2  592, 

Ohio  St.   319,  1853;   State  v,  Fitz-  note.     Under  Wisconsin  statute,  see 

gerald,  49  Iowa,  260,  1878 ;  Powe  v.  State  v.  Dickinson,  41  Wis.  299, 1877 ; 

State,  4  Eastern  Rep.  76, 1885;  People  Hatchard  v.  State,  79  Wis.  357, 1891. 

V.  Phelps,  15  N.  Y.  Sup.  440, 1891.  See  Under  Maryland  statute,  see  Lamb  v. 

State  V.  Slagle,  82  N.  C.  653,  1880 ;  State,  66  Md.  285, 1886.    Under  Texas 

supra,  a  185-6.  statute,  see  Cave  v.  State,  (Tex.)  26  S. 

*  Supra,  i  182 ;  infra,  i  1831.    See  W.  Rep.  503, 1894 ;  As  to  Massachu- 

People  V,  Van  Deleer,  53  Cal.  147,  setts,  see  Com.  v.  Snow,  116  Mass.  47, 

1878;  Williams  v.  State,  (Tex.)  19  S.  1874;  Com.  v.  Brown,  121  Mass.  69, 

W.  Rep.  897, 1892.    As  to  the  mean-  1876 ;  Com.  v.  FoUansbee,  155  Mass. 

ing  of  ''noxious  thing"  in  English  274, 1892; Com. r;. Thompson,  159 Mass. 

statutes  see  R.  v.  Isaacs,  L.  &  C.  220,  56, 1893.    As  to  Illinois,  see  Beasley  v, 

1862 ;  9  Cox  C.  C.  228 ;  R.  v.  Perry,  2  People,  89  111.  571,  1878 ;    Baker  v. 

Ibid.  223,  -1847 ;  R.  v.  Cramp,  L.  R.  5  People,  105  Illinois,  452, 1883 ;  Scott 

Q.  B.  D.  309 ;  14  Cox  C.  C.  401, 1880,  v.  People,  141  111.  195,  1892.    As  to 

where  it  was  held   that  though  an  Vermont,  see  State  v.  Fiske,  (Vt.)  29 

innoxious  drug  was  not  within  the  Atl.    Rep.   633,  1894.    As  to  South 

statute,  yet  it  was  not  necessary  that  Carolina,  see  State  v.  Morrow,  40  S.  C. 

the  drug  should  be  noxious  if  taken  221, 1893.    As  to  Minnesota,  see  State 

in  small  quantities.    See  R.  v.  Titley,  v.  Owens,  22  Minn.  238,  1875 ;  State 

Ibid,  500, 1880.    Under  the  New  Jer-  v,  Mclntyre,  19  Minn  93,  1872.    As 

sey  statute  a  drug  must  be  noxious,  to  Indiana,  see  Willey  v.  State,  52 

but  its  efiectiyeness  to  produce  miscar-  Ind.  246, 1875 ;  State  v.  Sherwood,  75 

riage  need  not  be  shown.    State  v.  Ind.  15, 1881 ;  Holland  v.  State,  131 

Gedicke,  43  N.  J.  L.  86,  1881.    But  Ind.  568,  1891 ;  Rhodes  v.  State,  128 

see  as  to  Texas  statute.  Cave  v.  State,  Ind.  189, 1890.  That  indictment  need 

(Tex.)  26  S.  W.  Rep.  503, 1894.    See  not  negative  exceptions  of  statute,  see 

supra,  22  182,  592 ;  Com.  v.  W.,  3  Pitts.  State  v,  Rupe,  41  Tex.  33, 1874.     See 

462, 1871.  (xmtra  as  to  necessity,  State  v.  Stokes, 

»  U.  S.  V.  May,  2  McArthur,  512,  54  Vt.  179,  1881 ;  State  v.  Meek,  70 

1876; Doughertys. People,  1  Colo. 514,  Mo.  355,  1879;  Bassett  v.  State,  41 


*  Baker  v.  People,  105  111.  452,  1883;  see  Com.  v,  Corkin,  136  Mass.  429, 
1884. 

567 


§  598.]  CRIMES.  [book  II. 

§  598.  The  evidence  of  the  offence  is  usually  drawn  from  the  cir* 
Evidence  cumstances  of  the  case  ;*  and  eminently  so  when  the  per- 
infer-  Bon  on  whom  the  offence  was  perpetrated  was  an  accomplice, 
or  is  dead.'  It  has  consequently  been  held  admissible  to 
prove  that  the  defendant  had  in  his  possession  instruments  which 
he  admitted  were  suitable  for  the  purpose,  and  that  the  body  of  the 
woman  operated  on  showed  the  effects  of  such  instruments.'  There 
must  be  a  causal  relation  established  between  the  act  charged  and 
the  miscarriage.*  The  character  of  the  house  where  the  offence 
was  committed  may  be  shown  in  order  to  throw  light  on  the  in- 
tent,^ and  so  may  the  defendant's  solicitation  or  profession  of  this 
kind  of  business.^ 

Ind.  308,  1872 ;  see  Willey  v.  State,  "  cause  and  procure/'  the  indictment 
52  Ind.  246,  1875 ;  Beasley  v.  Pec-  must  couple  both.  State  v.  Drake,  30 
pie,  ut  supra;  State  v,  Hollenbeck,  n.  J.  L.  (1  Vroom)  422,  1864.  Seve- 
86  Iowa,  112,  1872.  That  it  need  not  ral  instrumentalities  (t.  «.,  drug  and 
specify  what  the  "drug"  was,  see  instrument)  may  be  averred  in  one 
Com.  V.  Morrison,  16  Gray,  224, 1861 ;  count.  Com.  v.  Brown,  14  Gray,  419, 
Watson  V.  State,  9  Tex.  App.  237, 1880;  1859;  People  v.  Davis,  56  N.  Y.  95, 
State  V,  Vawter,  7  Blackf.  592, 1863 ;  1S74;  or  in  separate  counts  which  are 
State  V. Van Houten,  37  Mo. 857, 1866 ;  not  repugnant;  Tabler  «.  State,  34 
Cave  V.  State.  (Tex.)  26  S.  W.  Rep.  Ohio  St.  127, 1877. 
503, 1894.  When  the  statute  does  not  include 

An  indictment  under  the  Gen.  Sts.  «<  quickness,"  it  need  not  be  averred 
c.  165,  i  9,  which  alleged  that  A.  B.,  or  proved.  Wilson  v.  State,  2  Ohio 
at  a  time  and  place  named,"  with  fo^ce  St.  319.  1853 ;  mpra,  {  592.  Nor  is  it 
and  arms,  did  unlawfully  use  a  cer-  any  defence  that  the  child  was  at  the 
tain  instrument,  a  more  particular  time  dead.  State  v,  Howard,  cited 
description  of  which  is  to  said  jurors  supra,  {  596. 

unknown,  by  then  and  there  forcing  i  Com.  v,  Blair,  126  Mass.  40,  1879; 
and  thrusting  said  instnunent  into  the  Com.  v.  Adams,  127  Ibid.  15,  1879; 
body  and  womb  of  one  C.  D.,  being  then  see  State  v.  Howard,  32  Vt.  380, 1859 ; 
and  there  pregnant  with  child,  with  Earll  v.  People,  99  El.  123, 1881 ;  Scott 
the  intent  of  him,  said  A.  B.,  thereby  v.  People,  141  111.  195, 1892. 
then  and  there  to  procure  the  miscar-  «  Com.  v.  Brown,  121  Mass.  81, 1876 ; 
riage  of  the  said  C.  D.,"  was  sustained  see  R.  v.  Hollis,  12  Cox  C.  C.  468, 1873. 
in  Com.  v.  Brown,  121  Mass.  81. 1876.       »  R.v.  Hollis,  tt<«ip./  Com.  v.  Brown, 

In  Eckhardtv.  People,  83N.Y.  462,  utsup.;  Com.  v.  Blair,  123  Mass.  242, 
1881 ;  8.  c.  22  Hun,  525, 1880,  under  a  1877;  s.  c.  126  Ibid.  40,  1878;  see 
statute  making  it  indictable  to  admin-  Com.  v.  Corkin,  136  Ibid.  429, 1874. 
ister  medicine  to  a  *' pregnant  woman,"       *  Slattery  v.  People,  76    HI.  217, 
with  intent  to  produce  miscarriage,   1875. 

an  indictment  averring  the  oflfence  to       *  Hays  v.  State,  40  Md.  633, 1874. 
have  been  committed,  on  a  "  woman       •  Com.  v.  Holmes,  103  Mass.  440, 
with  child,"  was  held  sufficient.  1869 ;  Weed  v.  People,  56  N.  Y.  628, 

When    the    statutory   words    are  1874. 
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On  an  indictment  under  a  statute  for  administering  medicine  to 
procure  abortion,  it  is  admissible  to  prove  that  ergot,  a  drug  shown 
to  have  been  administered  to  the  deceased,  was  popularly  supposed 
to  produce  abortion,  the  object  being  to  prove  intent.^ 

§  599.  All  parties  concerned  in  the  offence  are  responsible,  what- 
ever may  be  the  part  they  take,  subject  to  the  distinction 
heretofore  laid  down  in  respect  to  principals.  Hence  a  oon^rae? 
person  who  receives  a  woman  into  his  house  for  the  pur-  ^g^'^^'®*' 
pose  of  having  an  abortion  performed  on  her,  and  who 
procures  a  physician  for  the  operation,  is  indictable  for  the  offence 
as  principal,  if  it  be  a  misdemeanor ;  or,  if  it  be  a  felony,  and  the 
common  law  distinctions  obtain,  as  accessary  before  the  fact,  sup- 
posing he  rendered  no  immediate  aid  in  the  operation.^ 

^  Carter  v.  State,  2  Ind.  617,  1851.  1876;  People  v,  McGonegal,  17  N.  Y. 

To  prove  intent  it  ia  admissible  to  show  Sup.  147,  1891 ;  People  v.  Murphy,  22 

a  subsequent  attempt  to  accomplish  N.  Y.  Week  Dig.  146, 1886 ;  People  v, 

the  same  purpose  by  different  means.  Vedder,  20  N.  Y.  Week.  Dig.  487, 

Lamb  v.  State,  66  Md.  286, 1886.  1886;  Com.  v,  Follansbee,  166  Mass. 

'  Com.  V.  Adams,  127  Mass.  15, 1879 ;  274, 1892. 
see  R.  V,  Hollis,  12  Cox  C.  C.  463, 


POINTS  REQUESTED  TOR  THE  DEFENCE  IMPBOPERLT 
REFUSED,  AND  ERRONEOUS  CHARGES. 

Erroneous  Instmction  in  the  Evidence. 

The  defendant  asked  the  court  to  charge  that  ''there  was  no  evidence  be- 
fore the  jury  of  what  transpired  in  Dr.  Van  Zile's  house  on  the  8th  day  of 
November,  1889,  except  what  is  furnished  by  the  testimony  of  Dr.  Van  Zile 
himself,  and  that,  so  far  as  that  testimony  is  concerned,  he  utterly  disproved 
that  any  criminal  operation  was  performed  or  attempted  at  that  time."  Re- 
fused. Held  error,  as  there  was  no  other  evidence  of  the  occurrence.  And 
held  further  that  where  the  indictment,  as  in  this  case,  charged  in  one  count 
that  the  abortion  was  procured  by  the  use  of  instruments,  and  in  the  other  by 
the  use  of  drugs,  an  error  in  refusing  to  charge  that  there  was  no  evidence 
to  support  the  former  count  is  not  rendered  harmless  by  the  fact  that  there 
was  evidence  to  support  the  latter  count,  the  jury  having  rendered  a  verdict 
of  guilty  on  both  counts.    People  v.  Van  Zile,  143  N.  Y.  368, 1894. 
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CHAPTER  VII. 


CONCEALING  DEATH  OF  BASTARD  CHILD. 


Concealment  to  be  inferentially  shown, 

J  600. 
Indictment  must  conform  to  statute, 

?60L 


Persons  aiding  may  be  principals,  2  602. 

Points  foe  Defence  Imfbopebly 
Befused,  and  Ebroneous 
Chabges.    (See  end  of  chapter.) 


§  600.  Under  English  and  American  statutes,  imposing  severe 
Conceal-  Penalties  on  concealing  the  death  of  a  bastard  child,  the 
ment  to  be  question  of  Concealment  is  one  of  fact,  to  be  determined 
tiaiiy  by  the  jury,  under  the  guidance  of  the  court,  from  all  the 
®^^*  circumstances  of  the  case.^  Communication  under  pro- 
mise of  secrecy  to  one  person  does  not  negative  concealment.*  But 
the  endeavor  to  conceal  must  be  as  a  rule  secret,^  and  the  woman 
herself  must  be  a  pariiceps^ 

The  corpus  deliedj  in  such  case,  which  involves  the  intent  and 
endeavor  to  conceal  the  death  of  the  child,  its  bastardy,  and  the 
mother's  guilty  agency  must  be  substantively  proved  by  the  prose- 
cution.'^ It  must  appear  that  the  child  was  bom  alive,  and  that 
its  death  was  concealed  f  but  the  age  of  the  foetus  is  immaterial,  if 

*  R.  V.  Cornwall,  R.  &  B.  836  ;  R.  r.  »  R.  v.  May,  10  Cox  C.  C.  448 ;  R. 
Coxhead,  1  C.  &  K.  623;  R.  v.  Hig-  v.  George,  11  Ibid.  41 ;  R.  v.  Brown, 
ley,  4  C.  A  P.  366 ;  R.  v.  Opie,  8  Cox  L.  R.  1  C.  C.  244 ;  Boyd  v.  Bird,  27 
C.  C.  332 ;  B.  v.  Berriman,  6  Ibid.  888 ;  Ind.  429, 1867. 

B.  V.  Sleep,  9  Ibid.  669 ;  State  v.  Ihrig,  *  B.  v.  Bate,  11  Cox  C.  C.  686.    See 

106  Mo.  267, 1891.    The  statute  of  21  B.  v.  Higley,  4  C.  &  P.  366. 

Jac.  I.  c.  27,  which  made  the  conceal-  *  B.  v.  Douglas,  1  Mood.  C.  C.  480 ; 

ment  absolute  proof  of  murder,  was  B.  v.  Williams,  11  Cox  C.  C.  684;  B. 

modified  by  43  Geo.  IIL  c.  58,  by  v.  Turner,  8  C.  A  P.  765 ;  B.  v,  Clarke, 

which  the  same  rules  of  evidence  were  4  F.  A  F.  1040 ;  B.  v,  Morris,  2  Cox 

held  to  obtain  in  this  as  in  other  C.  C.  489 ;  Douglass  v.  Com.,  8  Watts, 

criminal  cases.    It  was  provided  that  636, 1839. 

in  such  prosecutions  the  defendant  As  to  Missouri  statute,  see  State  v. 

might  be  convicted  of  the  misdemeanor  Ihrig,  106  Mo.  267, 1891. 

of  concealing.    In  New  York,  by  {  296  As  to  evidence  admissible  in  a  prose- 

of  the  Penal  Code  of  1882,  the  offence  cution  for  bastardy,  see  Walker  v\ 

is  made  a  misdemeanor,  and  includes  State,  92  Ind.  474, 1883. 

all  persons  concerned.  •  State  v.  Kirby,  67  Me.  30,  1861 ; 

*  State  V,  Hill,  58  N.  H.  475, 1878.  State  v.  Conover,  (N.  J.)  4  Crim.  Law 
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it  were  capable  of  being  born  alive.^  Concealment,  as  has  been 
seen,  means  general,  but  not  absolute  secrecy.^ 

§  601.  The  indictment  need  not  state  the  time  of  death,^  though 
the  death  must  appear.^  It  is  sufficient  if  it  conform  to 
the  statute.*  But  it  must  be  special  as  to  the  facts,*  and  ment  must 
must  aver  the  concealing  or  secreting,  as  the  statute  may  conform  to 
require.^  But  the  mode  of  concealing  need  not  be 
specified.^  Exceptions  in  the  body  of  the  statute  must  be  nega- 
tived, but  this  is  not  required  when  they  are  matter  of  defence  and 
are  not  part  of  the  enacting  clause.^ 

§  602.  When  the  statute  is  so  framed  as  to  make  the  ^ 

Pereons 

mother  necessarily,  in  case  of  concealment,  principal  in  aidine 

the  first  degree,  those  actually  aiding  her  in  the  con-  Principals 

cealment  may  be  charged  as  principals  in  the  second  ^n  second 
degree.^® 

Mag.  233 ;  State  v.  McEee,  Addis.  1,       ^  Ibid. ;  Parkin's  Case,  1  Lew.  41 ; 
1791;  Com.  v.  Clark,  2  Ashm.  105,  State  v.  £llis,  43  Ark.  93,1884. 
1840 ;  State  v.  Joiner,  4  Hawks.  350,       *  Ibid.    See  Boyles  v.  Com.,  2  S.  & 
1826 ;  State  v.  Love,  1  Bay,  167, 1791.  R.  40, 1815 ;  State  v.  Ihrig,  106  Mo. 
Bat  alUer  under  earlier  English  stat-  267, 1891. 

ute ;  B.  V.  Cornwall,  B.  &  R.  336.  See  •  Foster  v.  Com.,  12  Bush,  373, 
B.  V.  Berrhnan,  6  Cox  C.  C.  388 ;  R.   1876. 

V.  Hewitt,  4  F.  &  F.  1101.  ^  Douglass  v.  Com.,  8  Watte,  535, 

^  R.  V.  Sleep,  9  Cox  C.  C.  559.    In  1839.    In  Foster  v.  Com.,  12  Bush, 

B.  V,  Colmer,  Ibid.  506,  it  was  held  373, 1876,  it  was  held  that  "  secrete  " 
by  Martin,  B.,  that  an  embryo  with-  was  not  enough,  being  a  mere  con- 
out  the  capacity  of  life  was  under  elusion  of  law. 

the  statute ;  but  this  cannot  be  sus-  ^  Boyles  v.  Com.,  2  S.  &  R.  40, 1815 ; 

tained.  State  v.  Ellis,  43  Ark.  93, 1884. 

*  State  V.  HiU,  58  N.  H.  475, 1878.  »  Whart.  Crim.  PI.  &  Pr.  i  238 ; 

Where  a  statute,  such  as  that  of  9  State  v,  Rupe,  41  Tex.  33, 1874,  cited 

Geo.  rV.,  specifies  "secret  burying  or  supra,  i  597. 

otherwise  disposing  of  the  dead  body,"  A  special  verdict  must  aver  the  fact 

hiding  by  the  woman  under  her  bol-  of  bastardy.    "  Concealment ''  is  not 

ster  has  been  held  a  sufficient  conceal-  enough.  Boyles  v.  Com.,  2  S.  &  B.  40, 

ing.    B.  V.  Perry,  6  Cox  C.  C.  531  (C.  Tilghman,  C.  J. 

C.  P.).  See  B.  v.  Famham,  1  Ibid.  ^  B.  v.  Douglass,  7  C.  &  P.  644 ; 
849,  Patteson,  J.  State  v.  Sprague,  4  B.  I.  257,  1856, 

"  B.  V.  Coxhead,  1  C.  &  E.  623.  cited  supra,  {  211  a. 
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POINTS  BEQUESTED  TOR  THE   DEFENCE  QiPBOFEBLT 
BEFUSED,  AND  ERRONEOUS   CHARGES. 

Error  to  Throw  Doabt  in  Charge  on  Defendant's  Testimony. 

The  court  charged  the  jury :  "  The  defendant  is  a  competent  witn^s  in 
her  own  behalf,  and  you  should  take  her  testimony  with  consideration,  and 
give  it  such  weight  as  you  may  believe  it  entitled  to,  and  in  passing  upon 
her  testimony  and  weighing  her  statements  you  may  take  into  consideration 
the  fact  that  she  is  the  defendant,  and  her  interest  in  the  result  of  the  case.'' 
Held,  on  appeal,  not  to  be  error.    State  v.  Ihrig,  106  Mo.  267, 1891. 
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CHAPTER  VIII. 


ASSAULTS. 


I.  Assaults  Generally. 

1.  Incidents  of  Prosecution, 

An  assault  is  an  apparent  yio- 
lent  attempt  to  do  corporal 
hurt  to  another,  {  603. 

There  must  be  some  movement 
toward  phjrsical  yiolence, 
2  604. 

Frustration  no  defence,  2  605. 

Apparent  ability  to  hurt  suffi- 
cient, 2  606. 

Conditional  threat  of  force  may 
be  an  assault,  2  607. 

Assault  on  a  mass  of  people  is 
assault  on  the  individuals, 
2  608. 

Intent  not  necessary,  2  608  a. 

Assault  may  be  inferred  from 
facts,  2  609. 

Administering  poison  may  be 
an  assault,  2  610. 

Violence  provocative  of  a  breach 
of  the  peace  may  be  an  as- 
sault, 2  611. 

And  so  of  injurious  physical 
attempts  on  persons  ignorant 
of  act,  2  612. 

Wrongful  abuses  of  authority 
may  be  assaults,  2  618. 

Apparent  effect  must  be  inju- 
rious, 2  614. 

No  defence  that  act  was  secret, 
2  615. 

All  concerned  are  principals, 
2  616. 

Any  tactual  application  offeree 
is  a  battery,  2  617. 

2.  Defence, 

Pendency  of  civil  prosecution 
no  defence,  2  618. 


Nor  are  words  of  provocation, 

2  619. 
Otherwise  as  to  misadventure 

and  casus,  2  620. 
Attacks  on  property  may  be  for- 
cibly repelled,  2  621. 
Intruders  may  be  expelled  from 

depot,  2  622. 
Passenger  disobeying  rules  may 

be  expelled  from  car,  2  623. 
Persons  refusing  to  leave  may 

be  expelled  from  house,  2  624. 
Inn-keeper  has  this  right  as  to 

visitors,  2  625. 
And  so  has  person  controlling 

cemetery,  2  626. 
Agent   may  ej^t   trespassers, 

2  627. 
Prior  assault  a  defence,  2  628. 
Defence  of  relative  is  in  like 

manner  justifiable,  2  629. 
Exercise  of  legal  right  is  no 

sufficient  provocation,  2  680. 
Peace  and  other  officers  may 

use  force,  2  630  a. 
Parents  have  right  of  proper 

correction,  2  631. 
And   so    have    schoolmasters, 

2  632. 
Husband  at  common  law  may 

coerce  wife,  2  633. 
So  of  master  as  to  servant,  and 

so  as  to  officer  of  justice,  2  634. 
Alms-  and  poor-house  keepers 

may  restrain  inmates,  2  635. 
Assent  a  defence  volenti  non  fit 

injuria^  2  636. 
3.  Indiciment  and  Verdict, 
Enough  ^0  aver  assault  on  desig- 
nated party,  2  637. 
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All  concerned  are  principals, 

2  638. 
When  doable  blow  is  given  both 

parties  struck  may  be  joined, 

i  689. 
Battery  may  be  discharged  as 

surplusage,  2  6^- 
II.  Assaults  with  Felonious  In- 

TEISTT. 

Such  assaults  classified  by  stat- 
ute, 2  640  a. 

Intent  to  kill  essential  to  in- 
dictments for  assault  with  in- 
tent to  murder,  J  641. 

Defendant  may  be  convicted  of 
minor  offence  if  there  be  no 
merger,  2  641  a. 

There  must  be  apparent  ability 
to  consummate  attempt,  2  642. 

Touching  not  necessary  to  of- 
fence, 2  648. 

In  indictment  particularity  of 
specification  is  not  required, 
2  644. 

Bight  of  self-defence  same  as 
in  homicide,  2  645. 

Indictment  must  conform  to 
statute,  2  645  a. 

Offence  a  misdemeanor  and  di- 
visible, 2  645  b. 


All  parties  indictable,  2  ^^  <^- 
in.  Assaults    with    Dangebous 

Weapons. 
Made    indictable   by   statute, 

2  645d 
rv.  Assaults  on  Offioebs  when 

in  Execution  of  Duty. 
Illegal  official  action  may  be 

forcibly  resisted,  2  646. 
Oppressed  party  in  such  case 

not  confined  to  a  resort  to 

law,  2  647. 
To  justify  arrest  process  must 

be  legal,  and  must  be  notified,. 

2  648. 
Ignorance  a  defence  to  indict- 

ment  for  resistance,  2  ^9. 
Indictment  need  not  set  forth 

process  in  detail,  2  650. 
Municipal  and  police  officers. 

under  same  sanctions,  2  ^^^ 
And  so  of  officers  charged  with 

process,  2  652. 
Officers  are  entitled  to  call  in 

aid,  2  652  a. 
Points  for  Defence  Impbop- 

EBLY  Refused,  and  Ebbo- 

NEOUS  Chaboes.    (See  end 

of  chapter.) 


I.   ASSAULTS  GENEKALLY. 


1.  Incidents  and  Offence, 

§  603.  An  assault  is  an  apparent  attempt^  by  violenoe;  to  do  cor- 
poral hurt  to  another.*     It  must  be  apparent ;  for  if  it  can  be  col- 


*  Com.  V.  White,  110  MAs.  407, 
1872 ;  Hays  v.  People,  1  Hill,  (N.  Y.) 
351, 1841 ;  State  v.  Davis,  1  Ired.  128, 
1840 ;  Bichels  v.  State,  1  Sneed,  606, 
1854 ;  1  Hawk.  15,  ^.  1 ;  1  East  P.  C. 
406 ;  U.  S.  V.  Barnaby,  51  Fed.  Rep.  20, 
1892 ;  People  v.  Ryan,  27  N.  Y.  St  Rep. 
916 ;  8  N.  Y.  Sup.  241, 1889 ;  Berkeley 
V.  Com.,  88  Va.  1017, 1892 ;  Engelhardt 
V,  State,  88  Ala.  100,  1889.  Judge 
G^ton,  in  State  v.  Davis,  \U  supra,  in- 
troduces "  intentional "  in  the  defini- 
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tion ;  and  see  Jamigan  v.  State,  6  Tex. 
App.  465,  1879 ;  People  v.  Yslas,  27 
Cal.  630, 1865 ;  People  v.  Terrell,  33 
N.  Y.  St.  Rep.  368;  11 N.  Y.  Sup.  364, 
1890;  People  v.  Hale,  18  N.  Y.  Weekly 
Dig.  213, 1888.  But  a  mgligmi  attack 
may  be  an  assault.  Infra,  {  608  a.  See 
cases  cited  supra,  H  329  et  seq.  Com- 
pare Com.  V,  Adams,  114  Mass.  323, 
1870;  Johnson  v.  State,  43  Tex.  576, 
1875. 
According  to  Sir  J.  F.  Stephen  (Dig. 
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lected,  notwithstanding  indication  to  the  contrary^  that  there  is  not 
an  apparently  real  approaching  injury,  there  is  no  as-  j^^  aaaauit 
sault.^     Thus,  where  a  man  laid  his  hand  on  his  sword,  is  an 
and  said,  '^If  it  were  not  assize 'time,  I  would  not  take  violent  at- 
such  language  from  you,''  the  court  agreed  that  it  was  ^n»rS^^ 
not  an  assault,  as  intent  to  injure  was  disavowed.*    The  i^^rt  to 

,  ...  another. 

same  conclusion  was  reached  in  a  case  in  which  it  ap- 
peared that  the  defendant,  as  he  raised  his  whip,  and  shook  it  at 
the  prosecutor,  though  within  striking  distance,  made  use  of  the 
words,  "  Were  you  not  an  old  man,  I  would  knqck  you  down."*  So 
if  a  man  raise  his  hand  against  another,  within  striking  distance, 
and  at  the  same  time  say,  "  If  it  were  not  for  your  gray  hairs  I 
would  tear  your  heart  out,''  it  is  no  assault,  because  the  words  ex- 
plain the  action,  and  take  away  the  idea  of  an  intention  to  strike.^ 
And  so  of  the  attempt  to  persuade  a  woman  to  sexual  intercourse.^ 
But  when  the  threat  is  to  strike  unless  something  is  done,  which 
thing  is  done,  this  is  an  assault.' 

An  assault,  even  when  the  object  is  a  felony,  is  at  common  law 
only  a  misdemeanor.^ 

§  604.  ^'  It  must  also,"  to  adopt  the  language  of  the  late  Judge 
Graston,®  "  amount  to  an  attempt ;  for  a  purpose  to  commit  violence. 

Grim.  Law,  art.  241),  "An  assault  is  1891;  White  v.  State,  29  Tex.  App. 

(a)  an  attempt  unlawfully  to  apply  530, 1891. 

any  the  least  actual  force  to  the  person  '  Tuberville  v.  Savage,  1  Mod.  8, 

of  another,  directly  or  indirectly ;  (b)  1668. 

the  act  of  asing  a  gesture  toward  an-  ■  State  v.  Crow,  1  Ired.  875, 1841. 

other,  giving  him  reasonable  grounds  *  Com.  v.  Eyre,  1  S.  &  B.  346, 1815. 

to  believe  that  the  person  using  that  '  People  v.  Bransby,  32  N.  Y.  465, 

gesture  meant  to  apply  such  actual  525, 1865.  See  B.  v.  Wollaston,  12  Cox 

force  to  his  person  as  aforesaid ;  (c)  C.  C.  180, 1872 ;  Smith  v.  Com.,  54  Pa. 

the  act  of  depriving  another  of  his  209, 1867 ;  Kiersey  v.  State,  (Tex.)  22 

liberty ;  in  either  case  without  the  S.  W.  Bep.  37,  1893.    Supra,  H  141, 

consent  of  the  person  assaulted,  or  576,  577  ;  infra,  i  636. 

with  such  consent  if  it  is  obtained  by  '  See  U.  S.  t;.  Bichardson,  5  Cranch 

fraud.''  C.  C.  348,  1837 ;  State  t;.  Morgan,  3 

For  definition  of  battery,  see  i^fra,  Ired.  186,  1842,  cited  infra,  i  607 ; 

{  617.  People  v.  Morehouse,  6  N.  Y.  Sup. 

*  Com.  V.  Stoddard,  9  Allen,  280,  763, 1889. 

1864 ;  State  v.  Mooney,  Phil.  Law,  (N.  '  Infra,  J  640  a. 

C.)  434,  1868 ;  Tarver  v.  State,  43  Ala.  «  gt^te  v.  Davis,  1  I^ed,  125,  1840. 

354, 1868 ;  Smith  v.  State,  39  Miss.  521,  See  State  v.  Church,  63  N.  C.  15, 1868 ; 

1863 ;  Bainbolt  v.  State,  34  Tex.  286,  Klein  v.  State,  (Ind.)  36  N.  E.  Bep. 

1870;  People  v.  Deitz,  86  Mich.  419,  763,  1894;  Berkeley  v.  Com.,  88  Va. 
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however  fiiUy  indicated,  if  not  accompanied  by  an  effort  to  carry 
There  ^^  ^^^  immediate  execution,  fklls  short  of  an  actual  as- 
muatbe  sault.  Therefore  it  is  that,  notwithstanding  many  an- 
moYement  cient  opinions  to  the  contrary,  it  is  now  settled  that  no 
phydcai  words  Can,  of  themselves,  amount  to  an  assault.^  It  is 
violence,  difficult,  in  practice,  to  draw  the  precise  line  which  sepa- 
rates violence  menaced  from  violence  begun  to  be  executed,  for  until 
the  execution  of  it  is  begun  there  can  be  no  assault.  We  think,  how- 
ever, that  where  an  unequivocal  purpose  of  violence  is  accompanied 
by  an  act  which,  if  not  stopped  or  diverted,  will  be  followed  by 
personal  injury,  the  execution  of  the  purpose  is  then  begun,  the 
battery  is  attempted.^'^  Thus,  riding  after  a  person  so  as  to  com- 
pel him  to  run  into  a  garden  for  shelter,  to  avoid  being  beaten,  has 
been  adjudged  to  be  an  assault.^  And  so  of  threats  of  violence  by 
an  armed  assailant  apparently  designing  an  attack/  But  there  must 
be  some  hostile  demonstration  of  violence  which,  if  allowed  its  ap- 
parent course,  would  do  hurt.* 

§  605.  Nor  does  it  matter  that  the  attack  was  frustrated  or  in- 
F  tra-  tercepted  by  extrinsic  means.^  Where  the  defendant  was 
tion  no  advancing  in  a  threatening  attitude,  with  intent  to  strike 
the  plaintiff,  so  that  his  blow  would  in  a  second  or  two 
have  reached  the  plaintiff,  if  he  had  not  been  stopped,  although 
when  stopped  he  was  not  near  enough  to  strike,  it  was  held  an 
assault  was  committed.^    A  voluntary  abandonment,  however,  be- 

1017, 1892 ;  State  v.  Reavis,  113  N.  C.  *  State  t;.  Martin,   85  N.  C.  508, 

677,  1893 ;  Beavers  v.  State,  64  Ark.  1881. 

836, 1891.  ^  Cutler  v.  State,  59  Ind.  300, 1877 ; 

For  distinction,  under  N.  Y.  Code,  State  t;.  Millsaps,  82  N.  C.  549, 1880 ; 

between  an  assault  with  intent  to  kill  State  v.  Painter,  67  Mo.  84, 1877. 

and  an  attempt  to  commit  such  an  as-  '  State  v„  Vannoy,  65  N.  C.  532, 

sault,  see   People   v,    O'Connell,  60  1875 ;  State  v,  Adams,  20  Kans.  311, 

Hun,  109;  14  N.  Y.  Sup.  485, 1891.  1878;  People  v.  Ryan,  27  N.  Y.  St. 

*  1  Hawk.  c.  15,  s.  1,  p.  110;  2  Rep.  916;  8  N.  Y.  Sup.  241,  1889; 
Comyn,  Bat.  C.  And  see  Warren  v.  State  v,  McAfee,  107  N.  C.  812, 1890; 
State,  33  Tex.  517,  1870;  Hulse  v.  State  v,  Reavis,  113  N.  C.  677, 1893; 
Tollman,  49  111.  App.  490, 1888.  People  v.  Lee  Kong,  95  Cal.  666, 1892. 

*  See,  also,  supra,  U 181-187 ;  Cutler  '  Stephens  v.  Myers,  4  C.  A  P.  349, 
V.  State,  59  Ind.  300, 1877 ;  Watts  v.  1830 ;  19  Eng.  C.  L.  414 ;  State  v. 
State,  30  Tex.  App.  533,  1891 ;  Atte-  Dooley,  (Mo.)  26  S.  W.  Rep.  558, 
berry  v.  State,  (Tex.)  25  S.  W.  Rep.  1894.  But  see  People  «.  Lilly,  48 
125,  1894.  Mich.  521,  1880.    See,  fully,  9upra, 

»  Mortin  v.  Shoppe,  3  C.  &  P.  373,   J  187 ;  infra,  ??  636-8. 
1828 ;  14  Eng.  C.  L.  355. 

576 


CHAP.  Vin.]  ASSAULTS.  [§  606. 

fore  any  effect  is  produced,  or  there  is  an  action  taken  by  the  de- 
fendant calculated  to  alarm  the  prosecutor,  is  a  defence.^ 

§  606.  An  offer  to  strike  by  one  person  rushing  upon  another 
will  be  an  assault,  although  the  assailant  be  not  near 
enough  to  reach  his  adversary,  if  the  distance  be  such  as  tS^t^ 
to  induce  the  latter,  under  the  accompanying  circum-  ^^^\^ 
stances,  to  believe  that  he  will  instantly  receive  a  blow, 
unless  he  strike  in  self-defence.'    And  one  reason  for  this  is,  that 
an  attack  apparently  likely  to  hurt  is  as  provocative  of  a  breach  of 
the  peace  as  one  actually  capable  of  hurting.^    Hence,  drawing  a 
gun  or  other  dangerous  weapon  on  another  with  threat  to  use  it  is 
an  assault,  although  the  weapon  is  not  pointed.^     Whether,  when 
the  weapon  is  not  loaded,  there  is  an  assault,  has  been  doubted.^ 
But,  as  will  be  soon  more  fully  seen,  when  the  attitude  is  threaten- 
ing, and  the  effect  is  to  terrify,  the  offence  is  complete,  the  party 
assaulted  believing  in  the  reality  of  the  attack.^     Where,  however, 
there  is  wanting  apparent  or  real  ability  to  hurt  in  any  way,  there 
is,  generally,  no  assault.'     Thus  the  mere  pointing  of  an  unloaded 
gun  is  said  not  to  be  an  assault,  without  action  indicating  intention 
to  attack.^    And  it  has  been  ruled  not  to  constitute  an  assault  if  a 

^  Supra,  i  187;  People  v.  Lilly,  43  *  See  Blake  v.  Barnard,  9  C.  &  P. 
Mich.  521,  1880;  Bishop  v.  State,  86  626,  1840;  People  v.  Anderson,  44 
Ga.  329, 1890 ;  McSpatton  v.  State,  30  Cal.  65,  1872 ;  Klein  v.  State,  (Ind.) 
Tex.  App.  616, 1892.  36  N.  E.  Rep.  763,  1894. 

*  State  V.  Davis,  1  Ired.  128,  1840 ;  «  Supra,  H  183-4,  488.  I^fra,  i 
State  V.  Hampton,  68  N.  C.  13,  1873 ;  642 ;  R.  v,  St.  George,  9  C.  &  P.  483, 
People  V.  Yslaa,  27  Cal.  630,  1865;  1840;  Com.  v.  White.  110  Mass.  407, 
State  V.  Rigg,  10  Nev.  284,  1876.  1872;  States.  Smith,  2  Humph.  467, 
Supra,  ii  182, 488.  See  Com.  v.  Shaw,  1842 ;  State  v.  Shepherd,  10  Iowa,  126, 
134  Mafis.  221,  1883 ;  Lange  v.  State,  1859 ;  State  v,  Myerfield,  Phil.  Law, 
95  Ind.  114, 1883.  Aliter  if  the  pistol  (N.  C.)  108, 1867;  Crumbley  v.  State, 
be  not  presented  or  cocked.  Lawson  61  Ga.  682, 1878 ;  State  v,  Mullen,  45 
V.  State,  30  Ala.  14, 1857.  Ala.  43,  1870 ;  Beach  v.  Hancock,  7 

*  See  West  v.  State,  59  Ind.  113,  Fost.  223,  1855 ;  Smith  v.  State,  32 
1877 ;  Cutler  v.  State,  Ibid.  300, 1877 ;  Tex.  593, 1870.  See  Agitone  v.  State, 
State  V.  Hampton,  63  N.  C.  13, 1863.  41  Ibid.  501,  1874;  Kief  v.  State,  10 
Cbw^ra,  under  Indiana  statute,  McCul-  Tex.  App.  286,  1881 ;  People  v.  More- 
ley  V.  State,  62  Ind.  428, 1878.  house,  6  N.  Y.  Sup.  763, 1889;  State 

*  People  V,  McMakin,  8  Cal.  547,  v.  Herron,  12  Mont.  230,  1892. 

1857 ;  State  v.  Epperson,  27  Mo.  255,  ^  See  mpra,  i  183.  See  8  Crim.  Law 

1868 ;  State  v.  Church,  63  N.  C.  15,  Mag.  557. 

1868 ;  State  v.  Marsteller,  84   Ibid.  ®  BJake  v,  Barnard,  9  C.  &  P.  626, 

726, 1881;  Kiefv.  State,  10  Tex.  App.  1840;  R.  v.  James,  1  C.  &  K.  530, 

286, 1881.  1844;  Robinson  ».  State,  31  Tex.  170, 
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gun  or  pistol  be  aimed  at  the  party  assaulted  at  a  distance  at  which 
it  cannot  do  execution.^  The  true  rule  is,  that  there  must  be  some 
adaptation  of  the  means  to  the  end,  and  it  is  enough  if  this  adapta- 
tion be  apparent,  so  as  to  impress  or  alarm  a  person  of  ordinary 
reason.^  Thus  where  the  prosecutor  was  at  a  place  where  he  had  a 
right  to  be,  and  four  other  persons,  having  in  their  possession  a 
manure  fork,  a  hoe,  and  a  gun,  by  following  him,  and  by  threaten- 
ing and  insulting  language,  put  him  in  fear,  and  induced  him  to  go 
home  sooner  than,  or  by  a  different  Way,  from  what  he  would 
otherwise  have  gone ;  it  was  held  that  these  persons  were  guilty  of 
an  assault  upon  him,  though  they  did  not  get  nearer  to  him  than 
seventy-five  yards,  and  did  not  level  the  gun  at  him.* 

§  607.  A  conditional  threat  of  force  may  be  an  assault.  Thus 
A  oondi-  where  the  appellant  drew  his  pistol,  cocked  it,  pointed  it 
tionai  toward  the  breast  of  F.,  and  said,  "  If  you  do  not  pay  me 
force  is  an  my  money  I  will  have  your  life,"  the  parties  being  close 
•~^^*-  together,  it  was  held  that  this  was  an  assault.*  So  when 
A.,  being  within  striking  distance,  raises  a  weapon  for  the  purpose 
of  striking  B.,  and  at  the  same  time  declares  that  if  B.  will  perform 
a  certain  act  he  will  not  strike  him,  and  B.  does  perform  the  re- 
quired act,  in  consequence  of  which  no  blow  is  given,  this  is  an 
assault  in  A  f  and  while  mere  words  do  not  constitute  such  an 
assault,  it  is  otherwise  with  words  which  are  explanatory  of  an  im- 
pending attack.* 

Aflsauit  on  §  608.  Recklessly  shooting  into  a  crowd  is  an  assault/ 
*™Tei8^    and  an  assault  on  several  indiscriminately  is  an  assault 

1868 ;  McKay  v.  State,  44  Ibid.  48,  1871 ;  State  v.  Sigman,  106  N.  C.  728, 

1875;    though  see  contra,  R.  v,  St.  1890.    AS'w;>ra,  JJ  183, 488. 

George,  9  C.  &  P.  483,  1840 ;  R.  t?.  *  Keefe  v.  State,  19  Ark.  190, 1867. 

Baker,  1  C.  &  K.  254, 1843.  *  U.  S.  v.  Richardson,  5  Cranch  C. 

*  Tarver  v.  State,  43  Ala.  354,  1868 ;  C.  848, 1837 ;  State  ».  Morgan,  3  Ired. 
Smith  V.  State,  32  Tex.  593, 1870.  186,  1842 ;    Crow  v.  State,  41    Tex. 

*  Kunkle  v.  State,  32  Ind.  220,  1869 ;  468,  1874 ;  Cato  v.  State,  4  Tex.  App. 
Mullen  V.  State,  45  Ala.  43,  1874 ;  87,  1878.    Infra,  J  612. 

Crow  V.  State,  41  Tex.  468,  1874.  And  «  Supra,  i  604 ;  see  State  v.  Baker, 

see  Com.  v.  McDonald,  5  Cush.  365,  65  N.  C.  332, 1871 ;  Reed  v.  State,  29 

1850;  Johnson  v.  State,  26  Ga.  611,  Tex.  App.  449, 1892.  /«/ra,  | J  609, 611. 

1859;  Allen  v.  State,    28  Ibid.  395,  '  Supra,  {112;  Smith  v.  Com.,  100 

1859;Clarkr.  State,  84  Ga.  577,1890;  Pa.  324.   1882;    State    v.  Myers,   19 

State  V.  Triplett,  52  Kans.  678, 1894.  Iowa,  517,  1865 ;  State  v.  Murphy,  14 

See  supra,  §  182.  Mo.  App.  73,  1883 ;  People  v,  Raher, 

»  State   V.  Rawles,  65  N.  C.  334,  92  Mich.  165,  1892. 
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on  each  individual.*    So  it  is  no  defence  to  an  indictment  *°  ajwanit 

on  the  in- 

for  shooting  into  a  house  that  the  object  was  to  hurt  some  dividuaia. 
one  who  it  turned  out  was  not  actually  in  the  house.^ 

§  608  a.  From  what  has  been  said  in  prior  sections,  it  follows 
that  intention  to  hurt  is  not  necessary  to  constitute  an 
assault.  Hence  a  blow  inflicted  as  a  joke,  there  being  ^^gj^, 
no  assent,  is  an  assault  and  battery.^  A  negligent  attack, 
also,  in  which  there  is  no  intent,  may  be  an  assault  ;^  and  so  of  an 
assault  made  negligently  in  drunkenness.^  A  negligent  exposure 
of  a  child  or  of  an  infirm  person  may  also  be  indicted  as  an  assault.^ 

§  609.  Striking  at  another  with  a  cane,  stick,  or  fist,  although 
the  party  striking  misses  his  aim  f  drawing  a  sword  or  j^^^^^  ^ 
bayonet,  or  throwing  a  bottle  or  glass  with  intent  to  be  inferred 
wound  or  strike ;  presenting  a  gun  at  a  man,  and  begin-  ™ 
ning  to  move  toward  him  f  presenting  a  gun  within  shooting  dis- 
tance ;•  assuming  a  threatening  attitude,  and  hurrying  toward  him ; 
or  any  other  act  indicating  an  intention  to  use  violence  against  the 
person  of  another,  completes  the  offence.*^  And,  as  we  have  seen, 
words  mav  be  received  to  indicate  intent." 

Evidence  of  false  imprisonment  and  of  riotous  acts  will  sustain 
an  indictment  for  assault  and  battery,"  and  so  will  detention  in  a 
particular  place  by  threats ;"  though  it  is  said  not  to  be  so  when  the 

'  Supra,  i  112;    State   v.  Merritt,  As  to  casus  and  accident,  see  infra,  2 

Phil.  Law,  (N.  C.)  134, 1867 ;  State  v.  620. 

Nash,  86  N.  C.  650,  1882.    That  in  ^  Rol.  Abr.  545, 1.  45. 

such  case  malice  is  to  be  inferred,  see  ^  Bichels  v.  State,  1  Sneed,  606, 

supra,  i  319.  1854. 

«  Supra,  JJ  108  et  seq,    Cowley  v,  » Blakev.Bamard,9C.&P.626,1840. 

State,  10  Lea,  282,  1882 ;   Cooley  v.  ^^  1  Hawk.  c.  62,  s.  1 ;  Stevens  v. 

State,  88  Tenn.  250,  1889 ;  People  v.  Myers,  4  C.  &  P.  349, 1830 ;  State  v. 

Lee  Kong,  95  Cal.  666, 1892.  Martin,  85  N.  C.  508,  1881. 

'  Hill  V,  State,  63  Ga.  578,  1879.  "  State  v.   Rawles,  65  N.  C.  334, 

Supra,  i  373  a.  1871.    See  Com.  v.  Eyre,  1  8.  &  R. 

*  Supra,  2J  329  et  seq.  Smith  v.  346,  1815 ;  Moore  v.  State,  31  Tex.  Cr. 
Com.,  100  Pa.  324,  1882 ;  Com.  v.  234, 1892 ;  Sullivan  v.  State,  31  Tex. 
Hawkins,  157  Mass.  551,  1893.  See,  Cr.  486, 1893;  Hall  v.  State,  32  Tex.  Cr. 
however,  contra,  Rutherford  v.  State,  594,  1894.  Infra,  }  611.  Supra,  J  607. 
13  Tex.  App.  92,  1882,  and  cases  in  "  Long  v,  Rogers,  17  Ala,  540, 1850 ; 
note  to  JJ  603  and  608  a.  State  v,  Dineen,  10  Minn.  407, 1865 ; 

*  Com.  v.  Malone,  114  Mass.  295,  State  v,  Reavis,  113  N.  C.  677, 1893; 
1873 ;  Crosby  v.  People,  137  111.  325,  State  v.  Lunsford,  81  N.  C.  528, 1879. 
1891.    Supra,  i  50.  See  svpra,  i  591. 

*  R.  V.  Mulroy,  3  Cr.  &  Dix,  318,  "  Ibid. ;  Smith  v.  State,  7  Humph. 
1845 ;  R.  V.  Ridley,  2  Camp.  650, 1814 ;  43,  1846 ;  Bloomer  v.  State,  3  Sneed, 
and  cases  cited  supra,  JJ  318,  335,  359.  66,  1855.    Supra,  |  591. 
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resistance  is  merely  passive,  there  being  no  application  of  force 
made  or  threatened.^ 

Whether  it  is  an  assault  and  battery  on  B.  to  strike  a  horse 
driven  by  B.  was  at  one  time  doubted  f  but  the  better  opinion  is 
that  a  blow  is  a  battery  irrespective  of  the  number  of  mechanical 
agencies  through  which  it  is  transmitted.'  It  is  clear  that  an 
assault  on  a  horse  on  which  B.  is  riding  is  an  assaiilt  on  B.;^  and 
there  is  no  good  reason  why  sending  dynamite  through  an  express 
agency  which  may  occupy  a  month  in  the  transmission  should  not 
be  as  much  of  an  assault  as  putting  the  dynamite  in  person  in  the 
hands  of  the  person  assailed.^  Hence  it  is  an  assault  for  A.  to 
push  B.  against  C.;^  and  it  makes  no  difference  whether  B.  is  one 
person  or  a  series  of  persons.^ 

§  610.  It  is  permissible  to  charge  the  administering  of  poison  as 
Adminis-  ^^  assault ;  and  the  same  reasoning  applies  to  the  mali- 
tering  cious  application  of  injurious  drugs.®  In  England,  it  is 
may  be  an  true,  the  weight  of  authority  now  is  that  administering 
"^^  *•  poison  does  not  necessarily  involve  an  assault ;'  but  this 
is  open  to  doubt.^^  There  are  cases  of  poisoning  which  clearly  in- 
volve assaults — e.  gr.,  throwing  vitriol  at  another,*^  injecting  poison 
by  force.     Here  there  can  be  no  question.     The  difficulty  arises 

»  Innis  V,  Wylie,  1  C.  &  K.  257,  1846 ;  R.  v.  Hanson,  2  C.  &  K.  912, 

1844 ;  People  v.  Lee,  1  Wheeler  C.  C.  1849 ;  4  Cox  C.  C.  138;  overraling  R. 

364,  1823.  V.  Button,  8  C.  &  P.  660, 1838.    CkmJtra, 

*  Kikland  v.  State,  48  Ind.  146,  Woolrych  on  Misdemeanors,  176, 177. 
1873.  See  Bechtelheimer  v.  State,  64  Ind. 

*  hifra^  {  617  ;  fwpray  { 161 ;  Maren-  128, 1876.  In  Canada  the  same  view 
tille  v.  Oliver,  1  Pen.  (N.J.)  276,1808.  is  taken.    R.  v.  Smith,  34  U.  C.  R. 

*  Clark  V.  Downing,    66  Vt.  269,  652, 1873. 

1882 ;    citing   Hopper   v.    Reeve,    7  *"  See  Com.  v,  Stratton,  114  Mass. 

Taunt.  698, 1817 ;  State  v.  Martin,  86  303,  1873.     In    England  the  above 

N.  C.  608,  1881.    And  see  People  v.  ruling  was  corrected  by  statute.    R. 

Lee,  1  Wheeler  C.  C.  364, 1823.  v.  Wilkins,  9  Cox  C.  C.   20,  1861 ; 

*  Suprttf  {{ 161-7 ;  Crim.  Law  Mag.,  Leigh  &  C.  89  ;  supray  {  576  a;  R.  v. 
March,  1886,  166  et  seq,  Bennett,  4  F.  &  F.  1106, 1866 ;  infra, 

*  See  Kiland  t?.  State,  supra,  J  612.    Under  Michigan    statute  see 
'  Supra,  ii  161-7;  1  Russ.  on  Cr.  People   t;.  Carmichael,  6   Mich.  10, 

1021 ;  Com.  v.  Hawley,  99  Mass.  433,  1858 ;  People  v.  Adwards,  6  Mich.  22, 

1868.  1868.     In  Texas  it  is  said  that  to 

*  See  People  v,  Blake,  1  Wheeler  C.  administer  poison  is  not  to  assault. 
C.  490,  1823;  Com.  v.  Stratton,  114  Garnet  v.  State,  1  Tex.  App.  606, 1876. 
Mass.  303,  1873 ;  Johnson  v.  State,  92  "  People  v.  Bracco,  69  Hun,  206 ;  23 
Ga.  36,  1893  ;  Whart.  Prec.  in  loco.  N.  Y.  Sup.  505,  1893. 

*  R.  v.  Walkden,  1  Cox  C.  C.  282, 
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when  we  take  into  view  those  eases  of  poisoning  in  which  the 
person  poisoned  voluntarily  accepts  the  poison^  supposing  it  to  be 
something  else.     Can  there  be  in  such  case  an  assault  upon  a  con- 
senting party,  if  such  person  be  capable  of  consent?    Does  fraud, 
or  mistake  as  to  the  nature  of  the  act  consented  to,  nullify  such  as- 
sent ?     If  so,  assent  to  administering  poison,  under  the  impression 
that  it  was  something  else,  does  not  bar  the  prosecution.^     It  is 
otherwise  if  the  assent  was  to  the  particular  act,  and  the  particular 
act  did  not  go  to  deprive  the  party  assenting  of  inalienable  rights.* 
Attempt  to  poison  is  discussed  in  a  prior  section.^ 
§  611.  Threats  of  great  bodily  harm,  accompanied  by  acts  show- 
ing a  formed  intention  of  putting  them  into  execution,  violence 
if  intended  to  put  the  person  threatened  in  fear  of  their  ^^^Jof^ 
execution,  and  if  they  have  that  eflFect  and  are  calculated  breach  of 

ii«»  /»T  /»  **^®  peace 

to  produce  that  effect  upon  a  person  of  ordinary  firmness,  may  be  an 
constitute  a  breach  of  the  peace  punishable  by  indictment.*  **^^ 
And  provoking  language,  accompanied  by  acts  whose  tendency  is 
to  produce  public  disturbance,  may  be  indictable  as  a  breach  of  the 
peace.* 

§  612.  It  is  no  defence  that  the  attack  was  made  upon  an  uncon- 
scious person,  or  upon  one  ignorant  of  the  nature  of  the 
act.     Thus  to  expose  an  unconscious  child  may  be  an  as-  f^^^J^^f 
sault.*    The  same  rule  applies  where  the  party  assaulted  physical 

*^  .  .  attempts 

does  not  know  what  the  act  is.  Thus  one  decoying  a  female  on  persons 
under  ten  years  of  age,  and  detected  standing  before  her  in  J^^^ct'^* 
a  state  of  indecent  exposure,  is  properly  convicted  of  an 
assault  with  an  attempt  to  commit  a  rape,  though  there  is  no  evi- 
dence of  his  actually  touching  her.^  And  even  non-resistance  is  no 
defence  to  an  indictment  for  an  assault  with  intent  to  take  indecent 
liberties,  when  the  defendant  is  a  schoolmaster  and  the  person  as- 
sailed a  female  pupil,  and  there  is  bo  actual  assent.^    But  where 

>  Supra,  ii  141-150.    See  London  ^  Hayes  v.  People.  1  Hill,  (N.  Y.) 

Law  Times,  Nov.  6, 1881,  p.  11.  351, 1841.    See  E.  v.  Lock,  L.  R.  2  C. 

'  Supra,  {J  146,  559.  C.  10,  1871,  and  cases   cited  mpra, 

»  Supra,  i  179.  H  55S-9, 576. 

*  State  V.  Benedict,  11  Vt.  286, 1889 ;  «  R.  v,  Nichol,  R.  &  R.  130,  1807  ; 
State  V,  Baker,  65  N.  C.  332,  1872 ;  R.  v.  McGavaran,  6  Cox  C.  C.  64, 
State  V,  Marsteller,  84  N.  0.  726, 1881.  1852 ;  Ridoatv.  State,  6  Tex.  App.  249, 
Supra,  i  197 ;  infra,  1 1563.  1879.    See  tupra,  ?  576 ;  infra,  J  636. 

^  R.  t;.  King,  14  Cox  C.  C.  434, 1880.  As  to  general  defence  of  assent,  see 

*  R.  V,  March*,  1  C.  &  K.  496, 1844.  supra,  2  141.  As  to  special  relations. 
See  supra,  {  859.  ir^fra,  i  686. 
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there  is  actual  intelligent  assent^  even  by  a  child  of  seven  years,  an 
indictment  for  assault  cannot  be  maintained  at  common  law/ 

Where  a  medical  practitioner  had  sexual  connection  with  a  female 
patient  of  the  age  of  fourteen  years,  who  had  for  some  time  been 
receiving  medical  treatment  from  him,  it  was  held  that  he  was 
guilty  of  an  assault,  the  jury  having  found  that  she  was  ignorant 
of  the  nature  of  the  defendant's  act,  and  made  no  resistance,  solely 
from  a  bond  fde  belief  that  the  defendant  was  (as  he  represented) 
treating  her  medically,  with  a  view  to  her  cure ;  and  the  intima- 
tion of  the  judges  was,  that  he  might  have  been  indicted  for  rape.* 

In  England,  under  the  statute,  it  has  been  held  an  assault  for  a 
man  to  communicate  a  syphilitic  disease  to  a  woman  who  consented 
to  sexual  intercourse  with  him,  the  consent  not  going  to  the  com- 
munication of  disease.^ 

§  613.  An  assault  has  been  held  to  be  proved  where  a  medical 
W«,ngfiii  ™*°  unnecessarily  stripped,  with  his  own  hands,  a  female 
abuses  of  naked,  under  the  pretence  of  examining  her  ;*  where  a  par- 
may  be  ish  officer,  against  the  will  of  a  pauper,  cut  off  her  hair  f 
'-"'•;•  where  an  almshouse  keeper  applied  unnecessarily  severe 
chastisement  f  and  where  the  captain  of  a  vessel  compelled  a  sea- 
man, in  an  exhausted  state,  to  go  aloft,  to  which  the  latter,  in  terror, 
assented.^  And,  as  we  have  seen,  false  imprisonment  itself  involves 
an  assault.^  But  where  there  is  intelligent  conaenty  by  a  person  capa- 
ble of  consenting,  there  is  no  assault.^  And  it  has  been  held  not 
an  assault  to  arrest  a  person  apparently  drunk.^^ 

Assaults  by  officers  will  be  hereafter  considered  .^^ 

§  614.  Where  a  parent  inadvertently  exposes  a  young  child  to 
the  inclemency  of  the  weather,  and  no  injury  results,  this  is  not  an 

^  R.  V,  Roadley,  14  Cox  C.  C.  463,  *  R.  v.  Rosinski,  1  Mood.  C.  C.  19, 

1880 ;  42  L.  T.  (N.  S.)  615,  relying  on  1824.    See  mpra,  {  576. 

R.  V,  Reed,  3  Cox  C.  C.  266, 1848 ;  1  *  Ford  v.  Skinner,  4  C.  &  P.  289, 

Den.  C.  C.  377.    But  see  supra,  { 578.  1830.    See  R.   v.  Miles,  6  Jur.  243, 

*  R.  V.  Case,  1  Eng.  L.  &  Eq,  R.  1860.    Infra,  i  1633. 

544, 1850 ;  1  Den.  C.  C,  580 ;  4  Cox  C.  •  Infra,  {  635. 

C.  220 ;  R.  V,  Flattery,  13  Ibid.  388,  "^  U.  S.  t;.  Freeman,  4  Mason  C.  C. 

1877.    Supra,  H  141,  559,  597;   infra,  505, 1827.    Supra,  {  360;  ir\fra,  i  1585. 

i  636.    See,  also.  People  v,  Bransby,  »  Supra,  H  591,  609. 

32  N.  Y.  525, 1865.  »  SeeAfifra,  §  636;  and  particularly 

»  R.  V.  Bennett,  4  F.  &  F.  1105, 1866.  supra,  JJ  141  et  seq. 

See  R.  V.  Sinclair,  18  Cox  C.  C.  28,  "  Com.  v.  Presby,  14  Gray,  63, 1859; 

1867 ;  and  contra,  Hegerty  v,  Shinn,  Com.  v.  Coughlin,  123  Mass.  436, 1877. 

cited  iT^fra,  §  636.  "  Infra,  ?  630  a. 
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assault  ;^  and  to  constitute  a  neglect  by  the  parent  to  supply  shelter 
a  misdemeanor  at  common  law,  there  must  be  an  injury 
to  the  health.^     But  this  is  not  requisite  when  the  assault  e^ct  nmst 
is  by  strangers.     Thus  where  C.  was  delivered  of  a  child  ^^]^^^ 
at  the  house  at  which  A.  and  B.  resided,  and  they,  telling 
her  that  the  child  was  to  be  taken  to  an  institution  to  be  nursed, 
put  it  into  a  bag,  and  hung  it  on  some  palings  at  the  side  of  a  foot- 
path, and  there  left  it,  it  was  held  that  this  was  an  assault  on  the 
child.* 

§  615.  No  matter  how  private  or  secret  the  assault  may  be,  it  does 
not  thereby  cease  to  be  an  indictable  offence  if  there  be  in-  ^^  ,  - 

,  •'  ,  ,  No  defence 

jury  done,  or  even  if  the  party  assailed  be  reasonably,  ac-  that  act 
cordmg  to  his  lights,  put  in  fear. 

§  616.  All  concerned  in  any  assault  are  principals.^  Hence,  one 
who  incites  others  to  commit  an  assault  is  guilty,  and  may 
be  punished  as  a  principal,  if  the  offence  be  actually  com-  cerned  are 
mitted,  although  he  did  not  otherwise  participate  in  it ;  as  P^'^^^P*  "• 
whatsoever  will  make  a  man  an  accessary  before  the  fact  in  felony 
will  make  him  a  principal  in  misdemeanor.^ 

If  two  parties  go  out  to  strike  one  another  and  do  so,  it  is  an 
assault  in  both,  and  it  is  quite  immaterial  which  strikes  the  first 
blow.^  And  consequently,  when  a  number  of  persons  met  together, 
and  there  is  evidence  tending  to  show  a  common  design  to  commit 
an  assault  upon  another,  they  may  all  be  properly  found  guilty, 
though  only  one  of  them  used  threatening  and  insulting  language 
to  him.^ 

^  B.  V,  Benshaw,  20  Eng.  Law  &  ^  Com.  v.  Hurley,  99   Mabs.  433, 

Eq.  693 ;  2  Cox  C.  C.  285, 1«47.    See  1868 ;  State  v,  McClintock,  8  Iowa. 

Whart.  Prec.  916.    /n/ra,  ? J  631, 1664  203,    1869;    State    v.    Lymburn,    1 

etseq,  Brev.  897,  1804;  State  v.  Merchant, 

*  R.  V,  Philpott,  Dears.  C.  C.  179,  (N.H.)18Atl.Rep.654, 1889;  State  v. 
1853 ;  6  Cox  C.  C.  140 ;  20  Eng.  Law  &  Gtooch,  106  Mo.  392,  1891 ;  Tanner  v. 
Eq.  691.    Infra,  JJ  1663-70.  State,  92  Ala.  1,  1890 ;  Jolly  v.  State, 

»  R.  V.  March,  1  C.  &  K.  496— Tin-  94  Ala.  19, 1891.    All  thus  concerned 

dal,  1844.    Ir^ra,  JJ  1663-70.  may  be  charged  jointly  with  the  as- 

*  Com.  V,  Simmons,  6  J.  J.  Mar-  sault.  Ibid.  See  Whart.  Cr.  PI.  & 
shall,  614,  1831.    As  to  statutory  of-  Pr.  {  301.    Supra,  i  223. 

fence  of  ^*  secret  assault,"  see  State  ^  B.  v.  Lewis,    1    C.    &   K.    419, 

V.  Telfair,  109  N.  C.  878,  1891.  1844. 

*  Supra,  i  223.  Infra,  i  616 ;  Dun-  «  State  v.  Rawles,  65  N.  C.  334, 1871 . 
man  v.  State,  1  Tex.  App.  693,  1877.  See  supra,  H  223  et  seq. 

See  Hilmes  v.  Stroebel,  69  Wis.  74, 
1883. 
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§  618.]  CRIMES.  [book  II. 

§  617.  A  battery  is  an  assault  in  which  force  is  applied,  by  ma- 
An  tact-  ^^^^^  agencies,  to  the  person  of  another,  either  mediately 
uai  appii-  or  immediately.*  Thus  it  is  a  battery  to  spit  at  another  f 
force  is  a     to  push  a  third  person  against  him  ;^  to  set  a  dog  at  him 

®^'  which  bites  him  ;*  to  cut  his  dress  while  he  is  wearing  it, 
though  without  touching  or  intending  to  touch  his  person  f  to  shoot 
him  f  and  to  cause  him  to  take  poison.'  So  it  is  a  battery  for  a 
man  to  fondle  against  her  will  a  woman  not  his  wife.®  The  force 
may  be  applied  through  conductors  more  or  less  close.  Thus  to  strike 
the  dress  of  the  person  assailed,  or  the  horse  on  which  he  is  riding, 
or  the  house  in  which  he  resides,  may  be  as  much  a  battery  as  to 
strike  his  face  f  and  sending  an  explosive  machine  by  express  from 
New  York  to  San  Francisco  may  be  as  much  a  battery  as  taking 
it  to  San  Francisco  in  person.*^  It  is  not,  however,  a  battery  to 
lay  hands  on  another  to  attract  his  attention,  or  in  a  party  fall- 
ing to  seize  another  for  support.**  Sending  a  missile  into  a  crowd, 
also,  is  a  battery  on  any  one  whom  the  missile  hits  ;*^  and  so  is 
the  use,  on  the  part  of  one  who  is  excused  in  using  force,  of 
more  force  than  is  required.*^ 

2.  Defence. 

§  618.  A  prosecutor  in  an  indictment  for  an  assault  and  battery. 
Pendency  ^^^  ^^^  commenced  a  civil  suit  for  the  injury,  will  not  be 
of  civil  compelled  to  abandon  either  the  civil  suit  or  the  prosecu- 
tion no  tion.  Both  may  be  sustained ;  the  first  for  damages  to  the 
defence.  injured  individual,  the  second  to  avenge  the  public  wrong.** 
The  court,  however,  will  not  give  a  severe  judgment  upon  the  crim- 
inal conviction,  unless  the  prosecutor  will  agree  to  relinquish  his 
civil  remedy.** 

1  State  v.  Philley,  68  Ind.  304, 1879 ;  Young  v.  State,  31  Tex.  Cr.  24,  1892. 
Steph.  Dig.  Crim.  Law,  art.  241  Engel-  Supra,  5  576. 

hardt  v.  State,  88  Ala.  100, 1889.    See       »  Supra,  ?J  167,  324,  609 ;   State  v. 
supra,  i  609.  Davis,  1  Hill,  (S.  C.)  46, 1832. 

*  6  Mod.  142, 1703.  ^«  Supra,  §|  161,  609.  See  Crim. 
8  Bui.  N.  P.  16.    Whether  striking  Law  Mag.,  March,  1885, 155. 

horse  is  striking  driver,  see  Kirland  v,  "  Steph.  Dig.  Crim.  Law,  art.  241. 

State,  43  Ind.  146, 1873.    Supra,  ?  609.  ^*  Supra,  {  608. 

*  1  Russ.  on  Cr.  1021  (9th  Am.  ed.).  »  Infra,  H  624  et  seq.  Supra,  i  612, 
^  R.  V.  Day,  1  Cox  C.  C.  207, 1846.  "  Supra,  {  31  ft ;  Whart.  Cr.  PL  &. 

*  State  V.  Prather,  64  Ind.  63, 1876.  Pr.  ?  453 ;  State  v.  Blennerhasset,  1 
»  Supra,  i^lO,  Walk.  7,  1818;  State  v.  Gibson,  10 
8  R.  V.  Dungey,  4  F.  &  F.  99, 1864;  Ired.  214, 1840. 

Goodrum  v.  State,  60  Ga.  509,  1878 ;      "  Buckner  v.  Beek,  Dudley,  (S.  C.) 
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CHAP.  VIII.]  ASSAULTS.  [§  622. 

§  619.  No  words,  no  matter  how  irritating  or  opprobrious,  will 
justify  an  assault.^  ^      j^^^^^ 

§  620.  Whatever  would  be  a  defence  on  ground  of  mis-  words  of 
adventure  to  an  indictment  for  homicide  is  equally  a  de-  tion. 
fence  to  a  charge  of  battery.^    Thus  if  a  horse  run  away  Misadven- 
with  his  rider  and  run  ag^ainst  a  man,  it  is  no  battery,^  ^^  °T 

...  .  .        C€t9ttS  IB 

nor  is  it  a  battery  if  a  soldier,  in  his  ranks,  discharge  his  a  good 
gun,  and  a  man  unexpectedly  passed  before  him  at  the 
time,  and  be  hurt  by  it.*  It  is  also  a  good  defence  that  the  alleged 
battery  was  merely  an  amicable  contest ;  as  that  the  defendant  wres- 
tled with  the  prosecutor  for  a  wager  f  or  that  it  happened  by  acci- 
dent whilst  the  defendant  was  engaged  in  some  sport  or  game,  which 
was  neither  unlawfiil  nor  dangerous.*  That  misadventure  when 
negligent  is  no  defence  has  been  already  seen.^ 

§  621.  The  owner  of  property,  as  we  have  seen,  may  by  force 
resist  an  attempt  to  take  if  from  him,  and  may  rescue  it  ^^^^^^^  ^^ 
from  another's  grasp.®    And  it  has  been  held  that  a  mere  proper^ 
snatching  by  the  hand  on  claim  of  right  is  not  an  assault.®  forcibly 

But  a  party  thus  vindicating  his  rights  is  guilty  of  an  ~P^"^- 
assault  if  he  use  an  excess  of  force.^^   Nor  can  he  punish  an  assail- 
ant after  the  latter  has  retreated.     He  can  defend^  but  not  punish}^ 

§  622.  A  superintendent  of  a  railroad  depot  has  authority  to 

168, 1836;  Richardson  v,  Zuntz,  26  La.  •  See  supra,  J§  141  et  seg.,  871-73. 

An.  313, 1874.    As  to  continuance,  see  '  Supra,  J  608  a, 

Whart.  Cr.  PI.  &  Pr.  J  599  a.    Supra,  ^  Supra,  H  100,  501 ;  infra,  }  1083 ; 

i  31  b.  State  v.  Elliott,  11  N.  H.  540,  1841 ; 

^  See  Stephens  v.  Myers,  4  C.  &  P.  State  v.  Miller,  12  Vt.  437,  1840.  See 

249;  Com.  v.  Eyre,  1  S.  &  R.  347;  Com.  t?.  Lakeman,  4  Cash.  597,1849; 

Mitchell  V.  State,  41  Ga.  527 ;  State  v.  Filkins  v.  People,  69  N.  Y.  101, 1877; 

Workman,  (S.  C.)  17  S.  E.  Rep.  694,  Overdeer  v.  Lewis,  1  Watts  &  8.  90, 

1893 ;  Crosby  v.  People,  137  111.  325,  1841 ;  Harrington  v.  People,  6  Barb. 

1891;  Jones  v.  State,  9&  Ala.  102,1892;  607,  1849;  Anderson  v.  State,  6  Baxt. 

supra,  i  455  a.  But  see  Baker  v.  State,  608, 1872 ;  State  v,  Dooley,  (Mo.)  26  S. 

(Ga.)  19  S.  E.  Rep.  887, 1894;  Mur-  W.  Rep.  558,  1894;  Filkins  t>.  People, 

phy  V.  State,  92  Ga.  75, 1893 ;  Hodg-  69  N.  Y.  106,  1877. 

kins  V.  State,  89  Ga.  761, 1892.  •  Com.  v,  Ordway,    14   Gray,  65, 

»  Supra,  ii  306,  340  et  seq.  1859. 

«  Gibbons  v.  Pepper,  2  Salk.  637,  ^^  Supra,  {  102.    Golden  v.  State,  1 

1696 ;  4  Mod.  405.    Supra,  |  306.  S.  C.  292, 1869 ;  Wharton  v.  People,  8 

*  Weaver  v.  Ward,  Moor.  864, 1610 ;  111.  App.  232, 1881. 

Hob.  134;  and  see  R.  v.  Gill,  1  Stra.  "  Supra,  i9S  et  seq.    But  see  People 

190,  1721.  V,  Pearl,  76  Mich.  207, 1889. 

»  Com.  Dig.  Pleader,  3  M.  18.     aS^*- 

pra,  a  141  et  seq,,  371. 
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§  624.]  OBiMES.  [book  II. 

• 

exclude  therefrom  persons  who  violate  the  reasonable  regulations 
Intruders  prescribed  for  their  conduct,  and  annoy  passengers  or 
6x*^iied  interrupt  the  officers  and  servants  of  the  corporation  in 
bj  force  the  discharge  of  their  duties.^  Hence  an  innkeeper  may 
or  other  be  ejected  from  a  depot  when  his  conduct,  in  soliciting 
grounds,  passengers  to  go  to  his  inn,  is  an  annoyance  to  passengers, 
or  a  hindrance  and  interruption  to  the  railroad  officers  in  the  per- 
formance of  their  duties,  he  having  due  notice  that  he  is  a  tres- 
passer, and  there  being  no  more  force  applied  than  is  necessary  to 
eject  him.^  The  same  distinctions  apply  to  intruders  on  other 
grounds,  if  the  intrusion  is  without  color  of  right.^ 

§  623.  A  passenger  on  a  railway  car,  when  guilty  of  improper 

conduct,  or  refusing  to  comply  with  the  reasonable  rules 
dSSbeyhig  o^  ^^^  company,  may  be  ejected  without  subjecting  the 
"J^^™*y  officer  who  attempts  it  to  an  indictment,  provided  undue 
peiied         force  be  not  used  ;*  and  so  where  he  refuses  to  pay  his  fare.* 

And  so  where  he  refuses  to  surrender  his  ticket,^  though 
he  is  not  required  to  so  surrender  before  the  journey's  end,  unless  a 
check  or  other  substitute  is  handed  him/ 

§  624.  Force  is  generally  excusable  where  a  person,  after  request, 

refuses  to  leave  another's  premises.^  Where  there  has 
refiiring  to  been,  however,  a  trespass  in  law  merely,  without  actual 
iS^Ix-™*^  force,  the  owner  of  the  close  must  first  request  the  tres- 
peiied  passer  to  depart  before  he  can  justify  laying  his  hands  on 
house.        him  for  the  purpose  of  removing  him ;  and  even  if  he 

refuse,  he  can  only  justify  so  much  force  as  is  necessary  to 

1  See  Harris  v,  Stevens,  31  Vt.  79,  279,  1865 ;  State  v.  Overton,  4  Zab. 

1858.  435, 1854 ;  State  v,  Campbell,  32  N.  J. 

*  Supra,  i  197 ;  Com.  v.  Power,  7  309,  1867 ;  State  v,  Chovin,  7  Iowa, 
Mete.  596,  1844.  207, 1854. 

*  See  Com.  v.  Buggies,  6  Allen,  588,  •  People  v.  Caryl,  3  Parker  C.  B. 
1863 ;  Com.  v.  Bibert,  (Pa)  22  Atl.  Bep.  326, 1857. 

1031, 1891.  T  State  v.  Thompson,  26  N.  H.  250, 

*  Supra,  i  437.  See  Whart.  on  Neg.  1858.  But  spitting  on  the  floor  is  not 
J  646 ;  B.  V.  Mann,  6  Cox  C.  C.  461,  ground  for  expulsion.  People  v,  Mc- 
1854 ;  People  v.  Caryl,  3  Parker  C.  B.  Kay,  46  Mich.  439, 1880. 

826,  1857 ;    State  v.  Boss,  2  Dutch.  «  Supra,  {  606 ;  Com.  v,  Clarke,  2 

224, 1857 ;  111.  Cent.  B.  B.  v.  Sutton,  Mete.  23, 1840 ;  Harrington  t;.  People, 

53  111.  397,  1870;  State  v,  Chovin,  7  6  Barb.  607, 1849;  Corey  v.  People,  45 

Iowa,  204, 1858 ;  Bobinson  v.  State,  54  Barb.  262, 1865.    See  2  Bol.  Abr.  549, 

Ala.  86, 1858 ;  State  v.  Dennison,  108  1.  7 ;  Com.  v.  Kennard,  8  Pick.  133, 

Mo.  541,  1891.  1829;  State  t;.  Taylor,  82  N.  C.  554, 

*  People  V,  Jillson,  3  Parker  C.  B.  1880;  Circlet;.  State,  (Tex.)  22  S.  W. 
234,  1856.    See  State  t;.  Gbold,  53  Me.  Bep.  603, 1893 ;  Christian  v.  State,  96 
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CHAP.  Vra.]  ASSAULTS.  [§  626. 

• 

remove  him.*  But  if  the  trespasser  use  force,  then  the  owner  may 
oppose  force  to  force  f  and  in  such  a  case  if  he  be  assaulted  or 
beaten,  he  may  justify  even  a  wounding  or  mayhem  in  self-defence, 
as  above  mentioned.  In  answer,  however,  to  a  justification  of  de- 
fence of  his  possession,  the  other  party  may  prove  that  the  battery 
was  excessive;'  or  justify  the  alleged  trespass  on  the  defendant's 
possession,  by  proving  that  he  had  a  right  of  way  over  the  close,  or 
the  like.*  Peculiar  sanctity  being  attached  to  a  dwelling-house  or 
mansion,  the  owner  of  such  a  house  is  entitled  to  use  all  the  neces- 
sary force  to  compel  an  intruder  to  leave.*  But  though  a  man  may 
in  such  a  case  put  out  of  his  house  another  who  persists  in  remain- 
ing after  notice  express  or  implied  to  leave,  yet  he  is  not  entitled  to 
inflict  a  wanton  and  unduly  violent  battery.^ 

§  626.  The  proprietor  of  a  public  inn  has  a  right  to  request  a 
person  who  visits  it,  not  as  a  guest,  or  on  business  with  a 
guest,  to  depart;  and  if  he  refuse,  the  innkeeper  has  a  hastWe^^ 
ri&:ht  to  lay  his  hands  gently  upon  him,  and  lead  him  right  m  to 

0  J  o         .'      r  y  visitors. 

out,  and  if  resistance  be  made,  to  employ  sufiBcient  force 
to  put  him  out.^    And  for  so  doing  he  can  justify  his  conduct  on  a 
prosecution  for  assault  and  battery.®  But  if  from  excess  of  violence 
the  party  expelled  be  killed,  the  ofience  is  manslaughter.' 

§  626.  The  sexton  of  a  church  cemetery,  charged  by  its  owners 
with  its  exclusive  control,  has  a  right  to  eject  by  force  ^^^  ^  j^^ 
any  trespasser  who  insists  in  interring  a  body  contrary  person 
to  the  rules  governing  the  cemetery.^^  ^mX"^ 

Ala.  89,  1892.  JSupra,  H  97,  602  «  Salk.  641 ;  8  T.  B.  78 ;  Tullay  t;. 
et  seq.  Beed,  1  C.  P.  1873.    Supra,  H  502, 506. 

See  People  v.  Fobs,  80  Mich.  659,      »  Skin.  387 ;  Lutw.  l436. 
1890,  where  it  was  held  that  one  who       *  Clarke  v.  State,  89  Ga.  768, 1892. 
owns  the  fee  of  a  public  highway  has       '  Supra,  H  503,  606. 
an  exclusive  right  to  the  grass  which      •  Supra,  }J  102,  506 ;  State  v,  Laza- 
grows  on  the  unused  parts  thereof;  rus,  1  Mill's  Const.  R.  (S.  C.)  84,  1817. 
and  may  use  sufficient  force  to  oblige  See  Gregory  v.  Hill,  8  T.  R.  299, 1799. 
another  to  desist  from  driving  unnec-      "*  See  Howell  v.  Jackson,  6  C.  &  P. 
essarily  and  capriciously  upon  grass  723,  1834 ;  Burrell  v.  State,  129  Ind. 
so  growing.  290, 1891. 

1  Supra,  J{  102,  506 ;  Weaver  v.  s  Com.  v.  Mitchell,  2  Para.  (Phil.) 
Bush,  8  T.  R.  78,  1799.  See  2  Rol.  431, 1847.  As  to  duties  of  innkeepers, 
Abr.  548, 1.  35,  45 ;  2  Salk.  641 ;  Ter-  see  infra,  J  1587. 

ritory  V.  Drennan,  1  Mont.  41,  1868 ;,      •  State  v,  Murphey,  61  Me.  56, 1872; 
Jones  V.  Jones,  71  111.  662, 1874;  Abt  State  v.  Noeninger,  108  Mo.  166, 1891. 
V.  Burgheim,  80  HI.  92, 1875 ;  State  t;.  Supra,  H  500, 506. 
Burke,  82  N.  C.  551,  876, 1880.    See      w  q^^  ^  Dougherty,  107  Mass.  243, 
Low  t;.  Elwell,  121  Mass.  309, 1876.       1871. 
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§  628.]  CRIMES.  [book  n. 

Agentmay       §  627.  A  person  lawfully  in  possession  of  a  building, 
^eref*     as  agent,  may  eject  trespassers.^ 

§  628.  It  is  a  good  defence  in  justification  even  of  a 
Bauit  a  wounding  to  prove  that  the  prosecutor  attacked  and  beat 
e  ence.  ^j^^  defendant  first,  and  that  the  defendant  committed  the 
alleged  battery  merely  in  his  own  defence  f  though  proof  that  the 
prosecutor  struck  the  first  blow  wilL not  justify  an  excessive  battery 
or  an  attack  with  a  dangerous  weapon.* 

A  provoked  assault  is  no  defence.* 

It  is  not  the  defendant's  mere  notion  that  he  is  about  to  be  at- 
tacked that  justifies ;  but  there  must  be  circumstances  leading  the 
defendant,  according  to  his  lights,  to  expect  an  attack.® 

If  the  defendant  prove  an  assault  merely,  as,  for  instance,  that 
the  prosecutor  lifted  up  a  cane  or  staff,  and  offered  to  strike  him, 
this  is  sufficient  to  justify  the  defendant  striking  the  prosecutor ; 


^  Com.  v.  Clark,  2  Mete.  23, 1840;  *  %>ra,  {  485 ;  Page  v.  State,  69  Ala, 
Com.  V,  Powers,  7  Mete.  596, 1844.         229, 1881 ;  Johnson  v.  State,  Ibid.  258, 

«  1  Sid.  246;  1  Co.  Rep.  19;  2  Salk.  1881;  People  v.  Miller,  49  Mich.  23, 
642;  3  Ibid.  46;  Com.  v.  Mann,  116  1882;  State  v.  White,  (B.  I.)  28  Atl. 
Mass.  58,  1874 ;  State  v,  Fraumberg,  Rep.  968, 1894 ;  Hulse  v.  Tollman,  49 
40  Iowa,  555, 1875 ;  State  v.  Fowjer,  HI.  App.  490, 1893 ;  Fussell  v.  State, 
52  Iowa,  103, 1879;  Pease  v.  State,  13  (Ga.)  19  S.  E.  Rep.  891,  1894;  Carter 
Tex.  App.  18, 1882.  That  an  assault  v.  State,  28  Tex.  App.  355, 1890 ;  Crist 
embodying  an  apparent  danger  will  v.  State,  21  Tex.  App.  361,  1886; 
excuse  a  battery,  see  Allen  v.  State,  Williams  v.  State,  30  Tex.  App.  429, 
28  Ga.  396,  1859.  Supra,  ?J  488,  619.  1891 ;  State  v,  Briggs,  (Tex.)  21  S.  W. 
Ifkfra,  i  645.  Rep.  46,  1893 ;    Escajeda    v.    State, 

*  Supra,  ?J  470  et  seq. ;  Cushman  v.  (Tex.),  21 S.  W.  Rep.  861, 1893 ;  Powell 
Ryan,  1  Story,  91, 1840 ;  Com,  v.  Ford,  v.  State,  32  Tex.  Cr.  230, 1893.  See 
5  Gray,  475,  1855 ;  State  v.  Gibson,  10  Masters  v.  State.  (Tex.)  13  S.  W.  Rep. 
Ired.  214, 1849;  State  v.  Wood,  1  Bay,  999,  1890;  Felker  v.  State,  54  Ark. 
351, 1815 ;  State  «.  Quinn,  2  Brev,  515,  489, 1891 ;  MeSpatton  v.  State,  30  Tex. 
1815 ;  Floyd  v.  State,  36  Ga.  91, 1866 ;  App.  616, 1892. 
Riddle  v.  State,  49  Ala.  389,  1873;  *  Supra,  J  491.  See  Whart.  on 
Allen  V.  State,  52  Ibid.  391,  1875;  Crim.  Ev.  H^^etseq,;  State  v.  Lull, 
Presser  t;.  State,  77  Ind.  274,  1881;  48  Vt.  581,  1876;  State  v,  Bryson,  1 
State  V,  Hays,  67  Mo.  692, 1878 ;  State  Winston,  (N.  C.)  No.  2,  86, 1864 ;  May 
v.  Newland,  27  Kans.  764, 1881 ;  State  v.  State,  6  Tex.  App.  191. 1879 ;  White 
V,  Lawry,  4  Nev.  161,  1868 ;  Cotton  v.  v.  State,  29  Tex.  App.  530,  1891 ; 
State,  4  Tex.  260, 1849 ;  Baker  v.  State,  Martin  v.  State,  6  Ind.  App.  453, 
(Ga.)  19  S.  E.  Rep.  887, 1894 ;  Low  v,  1892 ;  State  v,  McKinley,  82  Iowa> 
State,  (Tex.)  20  S.  W.  Rep.  366, 1892.  445, 1891.  See  State  v.  Nash,  88  N.  C. 
See  mpra,  {|  456,  470.  Cf.  Allen  v.  618, 1883. 
State,  28  Ga.  395, 1859. 
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CHAP,  Vm.]  ASSAULTS.  [§  630  a. 

for  a  party  seriously  threatened  need  not,  in  such  a  case,  stay  till  the 
other  has  actually  struck  him.^ 

Nor  is  a  party  in  such  case  precluded  from  self-defence  by  the 
mere  fact  that  he  could  have  previously  invoked  the  interposition 
of  the  public  authorities  for  his  protection.* 

§  629.  A  husband  may  justify  a  battery  in  defence  of  his  wife, 
a  wife  in  defence  of  her  husband,  a  parent  in  defence  of  Defence  of 
his  child,'  a  child  in  defence  of  his  parent,*  a  master  in  relative  in 
defence  of  his  servant,  and  a  servant  in  defence  of  his  ner  justi- 
master,  whenever  this  is  necessary  to  protect  from  appa-  ««^- 
rently  superior  force.'' 

It  is  otherwise,  however,  when  the  object  of  interference  is  merely 
to  take  part  in  a  fight.^  And  an  assault  by  a  husband  in  cool  blood 
cannot  be  excused  by  an  alleged  prior  assault  on  a  wife.^ 

§  630.  Grenerally,  the  exercise  of  a  legal  right  is  not 
a  provocation  that  excuses  an  assault.^    But    it  is  no  le^^^ht 
excuse  for  an  assault  that    the  party   assailed   was   a  ^^j^JJ'^^" 
vagrant  and  indebted  to  the  assailant.* 

§  630  a.  As  is  elsewhere  seen,  a  officer  whose  duty   it  is  to 
arrest,  or  to  execute  a  writ  committed  to  him,  is  entitled  to 
use  such  force  as  is  requisite  to  perform  the  duties  with  ot^offi- 
which  he  is  charged.^°    A  commanding  officer  in  the  mili-  ^^  ™*y 
tary  and  navy  service  also  may  use  such  force  as  the 
maintenance  of  discipline  may  require." 

^  Bull.  N.  P.  18 ;  2  Rol.  Abr.  547, 1.  •  State  v.  Johnson,  75  N.  C.  174, 

87.    See  mpra,  }§  456  et  »eq,  1876 ;  Waddell  v.  State,  1  Tex.  App. 

■  Evers  v.  People,  6  Thomp.  &  C.  720, 1877.    An  assault  in  defence  of  a 

156 ;  3  Hun,  716, 1876.    Supra,  §  97  a.  relative  is  not  justified  if  the  relative 

A  parent,  however,  seeking  to  re-  himself  provoked  the  prior  assault, 

cover    control    of  a   child   under  a  State  v.  Melton,  102  Mo.  683, 1890. 

divorce  decree,  may  be  convicted  of  ^  Supra,  J  429 ;  Stewart  v.  State,  66 

an  assault  for  forcing  his  way  in  face  Ghi.  90, 1880 ;  Saxton  v.  State,  92  Ga. 

of  resistance  into  the  house  of  a  third  452, 1898. 

person  for  the  purpose  of  seizing  the  ®  State  v.  Lawry,  4  Nev.  161, 1868. 

child.    Ck)m.  v.  Beals,  133  Mass.  396,  See  ntpra,  H  95  ei  seq, 

1882.  »  Ward  v.  State,  28  Ala.  52,  1856. 

*  State  V.  Brittain,  89  N.   C.  481,  ^»  Supra,  J{  401  ei  seq, ;  infra,  \  647  ; 

1883 ;  State  v.  Hickam,  95  Mo.  322, 1888.  Whart.  Cr.  PI.  &  Pr.  \\1  et  seq. ;  State 

^  2  Rol.  Abr.  546  (D.) ;  1  Hawk.  c.  v,  McNinch,  89  N.  C.  695, 1883 ;  U.  S. 

28,  88.  23,  24.  As  to  Texas,  see  Moore  v,  FuUhart,  47  Fed.  Rep.  802,  1891 ; 

t;.  State,  (Tex.)  26  S.  W.  Rep.  404,  State   v.    Sigman,    106    N.    C.    728, 

1894.    Supra,  H  97  et  seq,,  494.    One  1890 ;  Patterson  v.  State,  91  Ala.  68, 

brother  may  justify  a  battery  in  de-  1890. 

fence  of  the  other.  Territory  v.  Gatcliff,  "  U.  S.  v,  Ruggles,  5  Mason,  192, 1828 ; 

(Oklahoma)  37  Pac.  Rep.  809, 1894.  U.  S.  v,  Taylor,  2  Sumn.  584,  1837 
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§  632.]  CRIMES.  [book  II. 

§  631.  It  is  admissible  for  the  defendant  to  show  that  the  bat- 
tery was  merely  the  correcting  of  a  child  by  its  parent  ^ 
have  right  ^^^  ^^  ^^6  parent  chastising  the  child  exceed  the  bounds 
oo^ecSon  ^^  moderation  and  inflict  cruel,  merciless,  or  unnecessary 
punishment,  he  is  subject  to  indictment.*  The  same  doc- 
trine applies  to  persons  standing  in  loco  parentis.^  But  a  "child" 
in  this  sense  is  not  merely  a  minor,  but  must  be  a  minor  under 
tutelage.*  A  minor  who  is  emancipated  cannot  be  thus  brought 
into  subjugation.* 

A  forcible  exposure  of  a  child  may  be  an  assault.^ 

How  far  a  parent  is  responsible  for  neglecting  his  child  will  be 
hereafter  discussed/ 

§  632.  The  law  confides  to  schoolmasters  and  teachers  a  discre- 
And  so  of  Nonary  power  in  the  infliction  of  punishment  upon  their 
Bchooi-  pupils,  and  will  not  hold  them  responsible,  unless  the 
r^-  punishment  be  such  as  naturally  to  occasion  permanent 
®"'  injury  to  the  child,  or  be  inflicted  merely  to  gratify  their 

own  evil  passions.®      The  teacher  must  be  governed,  when  chas- 


(limiting  this  right  to  captain) ;  U.  S.  "  B.  v.  Cheeseman,  7  C.  &  P.  455 ; 

t;.  Wickham,  1  Wash.  C.  C.  316, 1804.  State  v,  Harris,  63   N.  C.  1,  1868 ; 

As  to  maltreatment  of  seamen,  see  Ware  v.  State,  67  Ga.  349, 1881 ;  Stan- 

infra,  {{  1865,  1871,  1885,  and  as  to  field  v.  State,  43  Tex.  167, 1875.  Supra, 

responsibility  of  officers,  see,  further,  |  374.    The  punishment  most  not  only 

i  431.  be  excessive,  but  it  must  also  have 

On  the  other  hand,  force  in  resist-  been  inflicted  with  legal  malice,  or 

ing  an  illegal  or  unduly  violent  as-  there  must  have  been  some  permanent 

sault  is  excusable.    See  infra,  {  649.  injury.    See  Dean  v.  State,  89  Ala.  46, 

>  Com.  Dig.  Pleader,  3  M.  19;   1  1889. 

Hawk.  c.  60,  s.  23 ;  c.  62,  s.  2 ;  and  see  *  McGregor  v.  State,  4  Tex.  App. 

2  B.  &  P.  224 ;  Reeve's  Dom.  Rel.  599, 1878. 

288 ;  1  Kent  Com.  204 ;  State  v.  Alford,  *  Ibid. 

68  N.  C.  322, 1873 ;  Neal  v.  State,  54  Ga.  •  R.  v,  Mulroy,  7  C.  &  P.  277.    Infra, 

281, 1875.  See  supra,  J  359 ;  infra,  J 1563.  i  1564.    Supra,  ?  614. 

As  to  guardian  and  ward,  see  Stan-  ''  hrfra,  \\  1563  et  seq. 

field  V.  State,  43  Tex.  167,  1875.  *  Com.  v.  Randall,  4  Gray,  362, 1855 ; 

*  Com.  V.  Coffey,  121  Mass.  66, 1876 ;  State  v.  Mizner,  45  Iowa,  248, 1876 ; 

Com.  V.  Blaker,  1  Brewst.  311,  1867;  State  v.  Pendergrass,  2  Dev.  &  Bat. 

Neal  V.  State,  54  Ga.  281, 1875 ;  John-  365, 1837 ;  Com.  v.  Seed,  5  Clark,  78, 

son  V.  State,  2  Humph.  283,  1840 ;  1851 ;  Com.  v.  Fell,  11  Haz.  Pa.  Reg. 

Anderson  v.  State,  3  Head,  455, 1859 ;  179 ;  State  v.  Alford,  68  N.  C.  322, 

Fletcher  v.  People,  52  111.  395,  1869 ;  1873 ;  State  v.  Harris,  63  Ibid.  1,  l"86»; 

Smith  V.  Slocum,  62  Ibid.  354,  1871 ;  Dowlen  v.  State,  14  Tex.  App.  61, 1883 ; 

State  V,  Bitman,  13  Iowa,  485,  1862.  Reeve's   Dom.   Rel.  288 ;  Vanvactor 

Supra,  ii  331,  359,  374 ;  infra,  {  1563.  v.  State,  113  Ind.  276,  1887 ;  27  Am. 
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CHAP.  VIII.]  ASSAULTS.  [§  633. 

tisement  is  proper^  as  to  the  mode  and  severity  of  the  punishment^ 
by  the  nature  of  the  offence,  the  age,  size,  and  apparent  powers  of 
endurance  of  the  pupil.  It  is  for  the  jury  to  decide  whether  the 
punishment  is  excessive.^  But  the  better  opinion  is  that  chastise- 
ment is  to  be  limited  to  cases  of  misconduct,  and  cannot  be  inflicted, 
unless  where  education  is  by  law  compulsory,  to  compel  pursuance 
of  any  particular  line  of  study .^  And  in  any  ease  the  pupil  must  be 
duly  informed  of  the  offence,  and  the  discipline  must  be  humane.^ 

§  633.  By  the  common  law,  the  husband  possessed  the  power  of 
chastising  his  wife,  though  the  tendency  of  criminal  courts  Husband 
in  the  present  day  is  to  regard  the  marital  relation  as  no  at  common 
defence  to  a  battery.  "  Perhaps,  however,"  it  has  been  ooeroe 
argued  by  the  Supreme  Court  of  Mississippi,  "  the  hus-  ^^  ®* 
band  should  still  be  permitted  to  exercise  the  right  of  moderate 
chastisement  in  cases  of  great  emergency,  and  to  use  salutary  re- 
straints in  every  case  of  misbehavior,  without  subjecting  himself  to 
vexatious  prosecutions,  resulting  in  the  discredit  and  shame  of  all 
parties  concerned."^  And  where  a  husband  is  indicted  for  an 
assault  and  battery  on  his  wife,  he  may  show  in  mitigation  that  he 
was  provoked  thereto  by  her  immediate  bad  behavior  and  miscon- 
duct.* Nor,  it  has  been  said,  can  he  at  common  law  be  convicted 
of  a  battery  on  her,  unless  he  inflicts  permanent  injury  on  her,  or 
is  guilty  of  malignant  cruelty.  Nor  is  this  view  modified  by  the 
fact  that  the  two  have  agreed  to  live  apart*  But  the  better  opinion 
is  that  while  a  husband  has  no  right  to  inflict  corporal  punishment 

Law  Beg.  430, 1888 ;  State  v.  Stafford,  State  v.  Mizner,  45  Iowa,  248,  1876 ; 

113  N.  C.  635. 1893.    See  R.  v.  Hop-  Anderson  v.  State,  3  Head.  455, 1859 ; 

ley,  2  F.  &  F.  202.  1860.    That  a  Spear  v.  State.  (Tex.)  26  S.  W.  Rep. 

teacher   has  a  right  judiciously   to  125, 1894.    Supra,  H  359,  860. 

chastise  a  pupil  is  recognized  also  in  *  Rulison  v.  Post,  79  111.  567,  1875 ; 

2  Kent,  265 ;  1  Bl.  Com.  453 ;  Starr  v.  State  v,  Mizner,  50  Iowa,  145,  1878  ; 

Liftchild,  40  Barb.  541, 1863 ;  State  v.  Morrow  v.  Wood,  35  Wis.  59, 1874. 

Williams,  27  Vt.  755,  1855 ;  Danen-  »  State   v.  Mizner,  45   Iowa,  248, 

hoffer  V.  State,  69   Ind.  295,  1879 ;  1876.    See  2  Am.  Law  Jour.  72. 

State  V,  Burton,  45  Wis.  150,  1878;  *  Bradley  v.  State,l  Walker,  156, 1824. 

and  supra,  J|  332,  374.  *  Robbins  v.  State,  20  Ala.  36, 1852. 

That  a  superintendent  of  a  charita-  See  Fulgham  v.  State,  46  Ala.  143, 

ble  institution  is  indictable  for  cruel  1870 ;  Greta  v.  State,  10  Tex.  App.  36, 

treatment  of  children,  see  Cowley  v.  1881;  Gaugler  v.  State,  (Tex.)  22  S. 

People,  83  N.Y.  464, 1881.  /n/ra,n585.  W.  Rep.  147,  1893. 

^  Com.  V.  Randall,  4  Gray,  (Mass.)  *  State  v.  Black,  1  Winston  Law, 

36, 1855 ;  Danenhoffer  v.  State,  69  Ind.  (N.  C.)  No.  1,  266,  1864.    See  Whart. 

295,  1879;  8.  C.  79  Ibid.  75,  1881;  Conf.  of  L.  i  166. 
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§  634.]  CBiMES.  [book  il 

on  his  wife/  he  may  defend  himself  against  her^  and  restrain  her 
from  acts  of  violence  toward  himself  or  others.* 

§  634.  A  master,  it  is  said,  may  chastise  his  apprentice  moder- 

80  of  mas-  ^^^7  f  *^^  ^  °^*y  *  master  to  whom  a  minor  child  is 
ter  as  to  handed  over  with  a  cession  of  the  parents'  rights  ;*  though 
and  officer  a  master,  not  standing  in  loco  pareniisy  cannot  chastise  a 
o  justice,  ggryant,*  The  master  of  a  vessel  unless  restrained  by 
statute  has  the  same  power  under  the  same  checks.^  Where  an 
officer  of  justice  is  charged  with  assault  and  battery,  it  is  a  good 
defence  that  the  offence  was  committed  in  the  discharge  of  his  offi- 
cial duties.^  No  greater  force,  however,  can  be  used,®  nor  any 
fiirther  duress  imposed,*  than  is  necessary  to  effect  the  immediate 
object.  So  a  man  may  justify  laying  his  hands  upon  another  to 
prevent  his  fighting,  or  committing  a  breach  of  the  peace,^«  or  to 
prevent  him  from  rescuing  goods  taken  in  execution  ;^^  or  the  like.'* 
A  coroner,**  and  a  magistrate,  upon  a  private  personal  inquiry," 
may  justify  a  forcible  exclusion  of  a  person  from  the  justice  room, 
even  though  he  be  the  attorney  of  the  party  accused ;  but  if  the  in- 


*  Com.  t;.  McAfee,  108  Mass.  458,  C.  C.  155,  1823;  Com.  v.  Conrow,  2 
1871 ;  People «.  Winters,  2  Parker  C.  R.  Barr,  402,  1845;  Com.  v,  Baird,  1 
10, 1823 ;  State  v.  Rhodes,  Phil.  Law,  Ashm.  267,  1820 ;  Cooper  v.  State,  8 
(N.  C.)  453,  1868 ;  Gholston  v,  Ghol-  Baxt.  324,  1874 ;  In  re  Ambrose,  Phil, 
ston,  31  Ga.  625, 1870 ;  Pillar  v.  Pillar,  Law,  (N.  C.)  91,  1868 ;  Davis  v.  State, 
22  Wis.  656, 1868 ;  Fulgham  v.  State,  6  Tex.  App.  133, 1879;  2  Kent  Com. 
46  Ala.  143, 1870;  Oliver  v.  State,  70  64,  261. 

N.  C.  60, 1874 ;  Owen  t;.  State,  7  Tex.  •  Supra,  J  374;  infra,  H  1871-85. 

App.  329, 1879.  ^  2  Rol.  Abr,  546  a ;  Whart.  Cr.  PI. 

'  Com.  V,  McAfee,  108  Mass.  458,  &  Pr.  JJ 1-20.    As  to  homicide  in  such 

1871 ;  People  v.  Winters,  2  Parker  C.  cases,  see  mpra,  H  333,  374. 

R  10, 1823 ;  State  v.  Buckley,  2  Har-  ^  Harrison  v.  Hodgson,  10  B.  &  C. 

ring.  552 ;  State  v.  Mabrey,  64  N.  C.  445,  1830 ;  Rusberry  v.  State,  1  Tex. 

592,  1870 ;  Fulgham  v.  State,  46  Ala.  App.  664,  1877 ;  Skidmore  v.  State,  48 

143, 1870.    That  he  may  be  indicted  Tex.  93, 1875. 

for  assaulting  her  even  though  he  was  •  State  v.  Parker,    75  N.  C.  249, 

prevented  by  a  friend  from  striking,  1876. 

see  State  v.  Mabrey,  64  N.  C.  502,  »°  Com.  Dig.  Pleader,  8  M.  16.    See 

1877.  State  v.  Price,  111  N.  C.  703.  1892 ; 

»  R.  V,  Keller,  2  Show.  289, 1680.  Stone  v.  State,  56  Ark.  345, 1892. 

*  2  Kent  Com.  261 ;  Matthews  v.  "  3  Lev.  113. 

Terry,  10  Conn,  455,  1831,  and  cases  "  See  1  Mod.  168 ;  2  Rol.  Abr.  546. 

cited  in  next  note.    As  to  master's  "  Garnett  v,  Ferrand,  6  B.  &  C.  611, 

neglect  of  servant,  see  infra,  {J  1585  1827. 

et  seq,  "  Cox  v.  Coleridge,  1  B.  &  C.  37, 

•^  See  People  v.  Phillips,  1  Wheeler  1822. 
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CHAP.  VIII.]  ASSAULTS.  [§  636. 

quiry  be  of  a  judicial  nature  all  persons  concerned  have  a  right  to 
be  present.^ 

A  convict  cannot  be  lyhipped  as  a  punishment  unless  in  con- 
formity with  law,  and  any  whipping  not  so  prescribed  is  indictable 
as  a  battery.^ 

§  635.  Persons  having  charge  of  poor  and  almshouses  have  the 
right  to  restrain  by  force,  if  necessary  to  the  preserva- 
tion of  order,  those  under  their  charge.     But  where  the  poorhouae 
keeper  of  a  town  almshouse  seized  and  chained  to  the  nSiyre*- 
floor  a  pauper,  who  was  at  the  time  quietly  reading,  it  ^^^  '^" 
was  held  to  be  no  defence  to  an  indictment  for  an  assault 
that  the  pauper  had  been  turbulent  and  unruly  on  prior  occasions, 
and  had  been  guilty  of  various  prior  destructive  acts  in  the  house, 
there  being  no  impending  necessity  for  such  violent  action.^    And 
it  has  been  ruled  that  where  a  master  of  a  union  inflicts  personal 
chastisement  on  a  female  pauper  in  an  indecent  manner,  he  is  guilty 
of  an  assault,  even  though  the  extent  of  the  correction  is  within 
the  limits  of  moderation.*     And  in  Alabama  the  hirer  of  a  convict 
has  no  right  to  inflict  personal  chastisement  on  him.^ 

§  636.  As  a  general  rule,  if  the  prosecutor  intelligently  assented, 
this  is  a  good  defence.*    Thus,  if  it  be  proved  that  the 
struggle  was  an  amicable  contest,  voluntarily  entered  into  ^^5^^*^* 
on  both  sides,  and  not  likely  to  produce  serious  hurt  to 
either  party  f  or  that  the  blow  was  given  at  the  prosecutor's  re- 
quest, to  save  him,  as  was  supposed,  from  the  prosecution  of  a 
felony  f  or  that  the  assault,  when  the  offence  is  sexual,  was  agreed 
to  by  the  woman  f  the  defence  is  good.     It  may  also  be  argued  that 
persons  engi^ing  in  a  tumultuous   frolic  may  be  indictable  for 
affray,  though  not  for  assault.*^     On  the  other  hand,  if  the  fight 

^  Daubney  v.  Cooper,  10  B.  &  C.  237,  •  Supra,  }  141 ;  R.  v.  WoUaston,  12 
1829.  Cox  C.  C.  180, 1872 ;  and  other  cases 

»  Cornell  V.  State,  6  Lea,  669, 1881.  cited  mpray  H  566-577,  612. 

»  Supra,  i  618 ;  State  v.  Hull,  84  '  Com.  Dig.  Pleader,  8  M.  18 ;  R.  v. 
Conn.  132, 1863.  SeeState v. Hawkins,  Guthrie,  11  Cox  C.  C.  522, 1870 ;  L.  R. 
77  N.  C.  494, 1877 ;  State  v.  Roseman,  1  C.  C.  243.  See  Fitzgerald  v.  Cavin, 
108  N.  C.  766, 1891.  That  in  a  proper  110  Mass.  163, 1872. 
case  chastisement  may  be  inflicted,  "  State  v.  Beck,  1  Hill,  (S.  C.)  368, 
see  State  v.  Neff,  68  Ind.  616, 1877.       1833. 

*  R.  17.  Miles,  6  Jur.  243,  1860—      »  Supra,  H  141,  676. 

Gurney.    Ford  v.  Skinner,  4  C.  &  P.       ***  See  supra,  i  371 ;  Duncan  v.  Com., 
239,  1830.  Supra,  i  613 ;  infra,  ?  1686.  6  Dana,  296, 1838;  though  see  R.  v. 

*  Prewitt  V.  State,  61  Ala.  33, 1877.    Hunt,  1  Cox  C.  C.  177, 1846. 
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§  636.]  CRIMES.  [book  n. 

h^  anything  of  the  character  of  illegality,  or  if  the  assault  be  of  a 
nature  injurious  to  the  public  as  well  as  to  the  party  assaulted,  this 
reasoning  does  not  apply .^  But  in  any  view,  consent  obtained 
through  fraud,  by  stupefaction,  or  through  the  igaoranoe  or  in- 
capacity of  the  party  assaulted,  is  no  defence.'  Mere  submission, 
without  assent,  is  no  defence.'  And  assent  to  something  different 
from  that  actually  done  is  no  defence.^  Thus  consent  on  a  woman's 
part  is  no  defence  to  an  indictment  for  a  sexual  assault  when  the 
consent  was  simply  given  to  medical  treatment  f  and  consent  to 
take  certain  food  is  no  defence  to  an  indictment  for  taking  such 
food  when  infected  by  poison.^  It  has  been  even  held  that  con- 
sent on  a  woman's  part  to  illicit  intercourse  is  no  defence  to  an  in- 
dictment for  assault  in  communicating  to  her  a  venereal  disease f 
ox  to  excessive  force  in  the  act.'  Nor  is  a  husband's  assent  a  de- 
fence to  an  indictment  for  an  indecent  assault  on  a  wife.^     It  has 

^  State  V.  Newland,  27  Kans.  764,  144-45,  577.  612,  and  remarks  of 
1882.  That  parties  fighting  with  their  Kelly,  C.  R,  in  K.  v,  Locke,  12  Cox 
fists  at  a  prize-fight  by  consent,  with-  C.  C.  244,  1872,  cited  supra,  {  146. 
out  ill-will,  are  guilty  of  assault  has  '  R.  v.  Case,  1  £ng.  Law  &  Eq.  544, 
been  ruled  in  R.  v,  Lewis,  1  C.  &  K.  1850;  4  Cox  C.  C.  220;  1  Den.  C.  C. 
419,  1844;  R.  v,  Perkins,  4  C.  &  P.  580;  R  v.  Nichol,  R.  &  R  180, 1807; 
537,  1887 ;  R  v.  Coney,  L.  R  8  Q.  B.  R.  v.  McGavaran,  6  Cox  C.  C.  64, 1852. 
D.  584,  1882;  15  Cox  C.  C.  46;  46  L.  Supra,  {{  141,  577. 
T.  (N.  S.)  307 ;  Adams  v.  Waggoner,  Hence  indecent  fondling  of  a  child 
33  Ind.  531,1870;  Com.  v.  CoUberg,  without  consent  is  an  assault.  Ridout 
119  Mass.  850, 1876 ;  contra,  Champer  v.  State,  6  Tex.  App.  249, 1879.  Under 
V.  State,  14  Ohio  St  437,  1863 ;  State  Michigan  statute,  see  People  v.  Hicks, 
«.  Beck,  1  Hill,  ^S.  C.)  363, 1883 ;  and  98  Mich.  86, 1893.  ^ 

see  supra,  JJ  142,  372  et  seq.  Infra,  *  Supra,  \\  141,  146,  559,  612. 
2  1465  a.  In  R.  v.  Coney,  ui  supra,  *  R.  v.  Case,  4  Cox  C.  C.  220 ;  R.  v. 
Cave,  J.,  went  to  the  length  of  saying  Flattery,  13  Ibid.  388,  1877;  Don 
that  ^'an  assault  being  a  breach  of  the  Moran  v.  People,  25  Mich.  356, 1872. 
peace,  and  unlawful,  the  consent  of  Supra,  {{  559,  612. 
the  person  struck  is  immaterial."  *  Com.  v.  Stratton,  114  Mass.  d03» 
The  rule  is  thus  more  guardedly  stated  1874. 

in  the  same  case  by  Stephen,  J.:  "The  ^  R.  v,  Bennett,  4  F.  &  F.  1105, 
consent  of  the  person  who  sustains  1866 ;  R.  v,  Sinclair,  13  Cox  C.  C.  28, 
the  injury  is  no  defence,  if  the  injury  1867 ;  though  see  Hegerty  v.  Shine, 
is  of  such  a  nature,  or  if  it  is  inflicted  12  Irish  L.  T.  R.  100,  1878,  cited  in 
under  such  circumstances,  that  its  in-  18  Alb.  L.  J.  202 ;  14  Cox  C.  C.  124, 
fliction  is  injurious  to  the  public  as  142.  Supra,  {  612. 
well  as  to  the  person  injured."  To  *  Richie  v.  State, '58  Ind.  355,  1877. 
the  same  effect,  see  State  v,  Bumham,  '  State  v,  Boyland,  24  Eans.  186, 
56  Vt  445, 1884.  1880. 

'  See,  particularly,   supra,  {|  141, 
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also  been  held  that  it  is  no  defence  that  the  force  applied  was  part 
of  the  form  of  initiation  of  a  voluntary  society  which  the  party  as- 
sailed had  agreed  to  join,  he  not  having  known  beforehand  that  this 
was  part  of  the  ceremony.^  Assent,  also,  will  be  no  defence  to  an 
indictment  for  a  deadly  assault.' 

3.  Indictment  and  Verdict. 

§  637.  It  is  enough  if  the  indictment  charge  an  assault  of  the 
defendant  on  the  prosecutor.'  It  is  not  necessary  that  the  ^^^^  ^  ^ 
word  "unlawfully"  should  be  used  in  the  indictment  if  averaa- 
violence  be  averred  f  nor  is  "  wilfully ''  or  "  maliciously  "  designated 
essential  ;*  nor  is  it  necessary  to  allege  that  the  assault  and  P*^' 
battery  were  committed  in  public,  or  to  the  terror  of  the  citizens 
of  the  Commonwealth  or  State.^  Where,  however,  as  in  Indiana, 
there  is  a  special  statute  defining  assaults,  the  indictment  must  fol- 
low the  statute/ 

§  638.  As  has  been  seen,  all  concerned,  whether  as  in- 
citers, aiders,  or  agents,  are  principals,  and  may  be  charged  ^Xare 
jointly  with  the  assault,  no  matter  what  were  their  respec-  ^"^i 
tive  parts.® 

'  Belt  V,  Hansley,  8  Jones  (N.  C.)  *  Com.  v,  Simmons,  6  J.  J.  Marshall, 

131,  1855 ;  State  v.  Wmiams,  75  N.  C.  614, 1831. 

184, 1876.  '  Malone  v.  State,  14  Ind.  219, 1860 ; 

'  Supra,  i  144.  see  Slusser  v.  State,  71  Ind.  280, 1880. 

»  State  V.  Tnilock,  46  Ind.  289, 1874 ;  Under  the  New  York  Code  a  charge 

Martin  v.  State,  40  Tex.  19, 1874.  See  of  "assault  and  battery''  is  equiyalent 

State  V,  Beveriin,  30  Kans.  611, 1883.  to  "assault  in  the  third  degree."    In 

*  Whart.  Cr.  PL  &  Pr.  ?  269 ;  State  re  Bray,  34  N.  Y.  St.  Rep.  641 ;  12 

V.  Bray,  1  Mo.  126, 1822;  Bloomer  v,  N.  Y.  Sup.  366, 1890. 

State,  3  Sneed,  (Tenn.)  66,  1855.    See  The  statutory  offence  of  "attempt 

State  V.  Munco,  12  La.  An.  625, 1857;  to  provoke  an  assault  and  battery" 

State  t;.  Hays,  41  Tex.  526, 1874.    In  includes   an    attempt  to   provoke  a 

Indiana,  violence  must  be  alleged  or  simple  assault.    Powers  v.  State,  87 

implied ;   Howard  v.  State,  67  Ind.  Ind.  144, 1882 ;  Marshall  v.  State,  128 

401, 1879;  see  Buntin  v.  State,  68  Ind.  Ind.  128, 1890. 

88.  1879 ;   and  so  of  "  unlawfully ;"  «  Supra,  i  616.   See  State  v.  Dalton, 

State  t^.  Smith,  74  Ind.  557,  1880 ;  see  27  Mo.  18, 1858 ;  State  v,  Herdina,  25 

Hays  V,  State,  77  Ind.  450, 1888.  That  Minn.  161, 1878;  Tanner  v.  State,  92 

"wilfully  and  maliciously  "  are  equiv-  Ala.  1, 1891. 

alent  to  "  unlawfully,"  see  Hodgkins  An  indictment  which  avers  that  the 

V.  State,  36  Nebr.  160, 1893.  defendant  "  in  and  upon  the  body  of 

^  Ibid. ;  U.  S.  v,  Lunt,  Sprague,  311,  I.  S.,  deceased,  in  the  peace  of  the 

1855.  Commonwealth  then  and  there  being, 
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The  iDJured  party  may  be  charged  as  unknown.^ 

§  639.  Two  or  more  persons  assavJied  may  be  properly  joined  in 
the  same  count,  when  the  assault  was  a  single  act,^  though 
if  the  act  was  not  strictly  single,  such  a  joinder  is  bad  for 
duplicity.* 

§  640.  The  "  battery  "  can  be  discharged  as  surplusage, 
and  a  conviction  sustained  for  the  assault.^  And  so  of 
other  averments  of  aggravation,  which  can  be  discharged, 
and  a  verdict  taken  for  assault  and  battery.*    But  there 


When 
double 
blow  is 
given  both 
parties 
struck 
may  be 
joined. 


Battery 
may  be 


discharged  can  be  no  conviction  of  a  battery  unless  a  battery  be 

as  surplus-  ■,  .        i .    i  « 

age.  averred  or  implied.* 


II.   ASSAULTS  WITH   FELONIOUS  INTENT. 

§  640  a.  At  common  law  assaults  ^vith  intent  to  commit  felonies 
Assaults  ^ere  misdemeanors,  and  under  this  head  fall  all  aggra- 
by^tatute.  ^^^  assaults.^     The  punishment,  indeed,  varied  accord- 


did  make  an  assault,  and  him  the  said 
I.  S.  did  strike  divers  grievous  and 
dangerous  blows,  upon  the  head  of 
him  the  said  I.  S.,  whereby  the  said 
I.  S.  was  craelly  and  dangerously 
beaten  and  wounded,  and  his  life 
greatly  endangered,"  sufficiently  shows 
that  the  assault  was  upon  a  living 
person.  Com.  v.  Ford,  5  Gray,  476, 
1855.  See  R.  v,  Mulroy,  3  Craw.  & 
Dix.  318, 1845. 

An  indictment  against  a  medical 
practitioner  charged  that  he  made 
divers  assaults  on  the  deceased,  a 
patient,  and  applied  wet  cloths  to  his 
body,  and  caused  him  to  be  put  in 
baths.  It  was  held  that  this  was  a 
proper  mode  of  laying  the  offence, 
although  all  that  was  done  was  by 
the  consent  of  the  deceased ;  and  that 
the  indictment  need  not  charge  an 
undertaking  to  perform  a  cure,  and  a 
felonious  breach  of  duty.  B.  v.  Ellis,  2 
C.  &  K.  470, 1847— Tindal  and  Rolfe. 

1  Whart.  Cr.  PI.  &  Pr.  §  111 ;  State 
V.  Snow,  41  Tex.  696, 1874. 

^  See  cases  cited  in  Whart.  Cr.  Ev. 
{  590.    Whart.  Cr.  Pl.  &  Pr.  ?  469. 
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See,  also.    People   v,    Ellsworth,    90 
Mich.  442,  1892. 

»  Ibid. ;  State  v,  McClintock,  8 
Iowa,  203, 1859. 

*  See  Fulford  v.  State,  50  Ga.  591, 
1874 ;  Hansford  v.  State,  54  Ibid.  55, 
1875;  Bard  v.  State,  55  Ibid.  319, 
1875;  Wood  v.  State,  60  Ala.  144, 
1867;  Bedell  v.  State,  50  Miss.  492, 
1874;  State  v.  Cass,  41  Tex.  552, 
1874;  Young  v.  State,  44  Ibid.  98, 
1875  ;  People  v,  Parker,  69  Hun,  130; 
28  N.  Y.  Sup.  704, 1893 ;  Marshall  v. 
State,  123  Ind.  128, 1890.  For  indict- 
ments for  assaults,  see  Whart.  Prec. 
213  et  seq.  See  Hammons  v.  State,  29 
Tex.  App.  445, 1891,  where  the  failure 
sufficiently  to  charge  burglary  was 
discharged  as  surplusage,  and  the  in- 
dictment held  good  as  to  assault  with 
intent  to  murder. 

^  Ibid. ;  Com.  v.  Blaney,  133  Mass. 
571,  1882 ;  Ferrell  v.  State,  2  Lea,  25, 
1878;  Flynn  v.  State,  8  Tex.  App. 
368, 1880. 

•  Young  V,  People,  6  HI.  App.  434, 
1880. 

^  Com.  V.  Eoby,  12  Pick.  496 ;  Com. 
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ing  to  the  discretion  of  the  court,  but  the  grade  of  offence  was  the 
same.  By  statutes,  however,  in  most  jurisdictions  in  this  country, 
assaults  have  been  divided  into  various  grades;  requiring  dis- 
tinctiveness of  indictment  and  prescribing  distinctiveness  of  pun- 
ishment. At  common  law,  also,  it  is  the  practice  to  state  on 
the  indictment  such  aggravations  as  would  explain  if  not  justify 
the  sentence  inflicted  by  the  court.  Some  of  the  particular  grades 
of  assault  which  have  been  thus  recognized  will  be  now  considered.^ 
§  641.  On  an  indictment  for  an  assault  with  intent  to  murder, 
the  intent  is  the  essence  of   the  offence.'    Unless  the  ,  ,    ,, 

-i.i.i/.  Intent  to 

offence  Vould   have  been  murder,  either  m  the  first  or  kill  easen- 
second  degree,  had  death   ensued  from  the  stroke,  the  dkstment' 
defendant  must  be  acquitted  of  this  particular  charge.'  withMn^^' 
And,  as  a  general  rule,  in  all  cases  of  assaults  with  in-  tent  to 
tent,  the  intent  forming  the  gist  of  the  offence  must  be 

V.  McLaughlin,  12  Gush.  612,  1853;  v.  Mize,  80  Cal.  41,  1889;  Walls  v. 

Com.  V.  Barlow,  4  Mass.  439,  1808 ;  State,  90  Ala.  618, 1891. 

Murphy  v.  Com.,  23  Gratt.  960, 1873 ;  As    to   statutory  construction,  see 

State  V,  Swann,  65  N.  C.  339, 1871  (a  further,  State  v.  Oilman,  69  Me.  163, 

case  of  assault  with  deadly  weapon).  1878 ;  Davidson  v.  State,  9  Humph. 

Infra,  ie46b,  455, 1848 ;  Hogan  v.  State,  61  Ga.  48, 

^  For  the  classification  of  assaults  in  1878 ;  Meredith  v.  State,  60  Ala.  441, 

the  New  York  Penal  Code  of  1882,  see  1878 ;  Humphries  v.  State,  5  Mo.  203, 

the  Report  of  the  N.  Y.  City  Bar  As-  1838 ;   State  v.  Stout,  49  Ohio,  270, 

sociation  of  Feb.  13, 1883.  1892. 

'  See  U.  S.  V.  Small,  2  Curtis  C.  C.  As  to  special  requisites  under  stat- 

241, 1885;  U.  S.  v.  Gallagher,  2  Paine  utes,  see  Slusser  v.  State,  71  Ind.  280, 

C.  C.  447,  1832;  Com.  v.  Barlow,  4  1880 ;  State  v.  Fee,  19  Wis.  562, 1865 ; 

Mass.  439,  1808;   Com.  v.  Squire,  1  Black  ».  State,  8  Tex.  App.  329,  1 880. 

Mete.  258,  1840 ;    People  v,  Shaw,  1  That  a  battery  is  not  essential  to  an 

Parker  C.  R.  61,  327,  1852 ;  People  v.  assault  with  intent  to  murder,  see  State 

O'Leary,  4  Ibid.  187, 1857  ;  Stewart  v,  v.  McClure,  25  Mo.  338,  1857. 

State, 5 Ohio,  242, 1831;  Sharps. State,  »  State  v.  Neal,  37  Me.  468,  1854; 

19  Ibid.  379,  1832;  Bowles  v.  State,  7  Nichols  v.  State,  8  Ohio  St.  485, 1858 ; 

Ibid.  599,  1836;  Wilson  v.  State,  18  Read  v.  Com.,  22  Gratt.   924,  1872; 

Ibid.  145,  1861;  Smith  v.  State,  12  Elliott  v.  State,  46    Ga.  159,  1872; 

Ohio  St.  511, 1861 ;  Hayes  v.  State,  14  Jackson  v.  State,  51  Ibid.  164, 1874 ; 

Tex.  App.  330,  1883 ;  Davis  v.  State,  People  v.  Scott,  6  Mich.  287,  1859 ; 

15  Ibid.  475, 1884;  State  v.  Fiske,  63  Wilson  v.  People,  24  Ibid.  410, 1872; 

Conn.  388,  1893;   Crosby  v.  People,  People   v,  Comstock,  49   Ibid.    380, 

137  111.  325, 1891 ;  Hammons  v.  State,  1882 ;  Campbell  v.  People,  16  111.  17, 

29  Tex.  App.   445,  1891 ;  Hooper  v,  1854 ;  Hopkinson  v.  People,  18  Ibid. 

State,  29  Tex.  App.  614,  1891 ;  Felker  264,  1857;   State  v.  White,  41  Iowa 

V.  State,  54  Ark.  489,  1891 ;  Watts  v.  316,  1875 ;  Rapp  t».  Com.,  14  B.  Mon. 

State,  30  Tex.  App.  533, 1891 ;  People  615,  1854;  Mededith  v.  State,  60  Ala. 
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specifically  averred  and  satisfactorily  proved.^  The  same  rale  is 
applicable  to  iodictments  for  malicious  shooting  with  intent  to  kill,' 
and  to  assaults  with  intent  to  do  great  bodily  harm.'  There  must 
in  such  cases  be  both  attempt^  and  intent. 

The  prosecution,  therefore,  as  to  the  intent  to  murder,  fails  if  it 
appear  that  the  wound  was  given  under  such  circumstances  as 
would,  had  death  ensued  therefrom,  have  mitigated  the  offence  from 
murder  to  manslaughter  or  excusable  homicide.^ 

An  assault  with  intent  to  commit  manslaughter  in  hot  blood  is 
included  in  an  assault  with  intent  to  commit  murder.' 


441,  1881;  Ewing  v.  State,  4  Tex. 
App.  417.  1878 ;  U.  8.  v.  Barnaby,  61 
Fed.  Bep.  20,  1892;  McCormack  v. 
State,  (Ala.)  15  So.  Rep.  438,  1894. 
See,  however,  Bonfanti  v.  State,  2 
Minn.  123, 1858,  to  the  effect  that  the 
intent  must  be  murder  in  first  degree. 

>  State  V.  Neal,  87  Me.  468, 1854 ;  State 
V.  Negro  Bill,  3  Harr.  571, 1842 ;  Seborn 
V.  State,  51  Ga.  164,  1874 ;  Smith  v. 
State,  52  Ibid.  88, 1874 ;  State  v.  John- 
son, 35  Ala.  368, 1862 ;  U.  S.  v.  Tharp, 
5  Oranch  C.  C.  890,  1838;  State  v. 
Johnson,  9  Nev.  175, 1874 ;  Wilson  v. 
State,  4  Tex.  App.  637,  1878 ;  Bing- 
ham V.  State,  6  Ibid.  169  1879  ;  State 
V.  Murphy,  14  Mo.  App.  73,  1883; 
Freel  v.  State,  125  Ind.  166,  1890; 
Grantham  v.  State,  84  Ga.  559, 1890 ; 
Gallery  v.  State,  92  Ga.  463,  1893; 
State  V.  Musick,  101  Mo.  260,  1890; 
Snow  V.  State,  (Tex.)  21 S.  W.  Bep.  857, 
1893 ;  State  v.  Woods,  (Mo.)  27  S.  W. 
Rep.  1114,  1894;  Watson  v.  State,  2 
Wash.  504,  1891. 

As  to  Iowa,  see  State  v,  Scheie,  52 
Iowa,  608, 1879. 

As  to  assaults  with  intent  to  kill  by 
poisoning,  under  New  York  Penal 
Code,  see  People  v.  Bargess,  27  N.  Y. 
Week.  Dig.  114,  1887. 

*  Reed  v.  Com.,  22  Gratt.  924, 1873 ; 
Elliott  V.  State,  46  Ga.  159, 1872 ;  State 
V,  Painter,  67  Mo.  84, 1878 ;  Ferguson 
V.  State,  6  Tex.  App.  504, 1879 ;  infra,  { 
1344.    See  Whart.  Or.  PI.  &  Pr.  §  464 ; 
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Johnson  v.  State,  5  Dutch.  453, 1861 ; 
State  V.  Hattabough,  66  Ind.  223, 1879 ; 
State  V.  Durham,  72  N.  C.  447, 1875 ; 
Kelseyv.  State,  62  Ga.  558, 1879.  As  to 
divisibility  of  offences,  see  mpra,  i  27. 

As  to  construction  of  N.  Y.  statute, 
see  People  v,  Eerrains,  1  Th.  A  0.  333, 
1873 ;  Slattery  v.  People,  58  N.  Y.  354, 
1874. 

On  an  indictment  for  feloniously  as- 
saulting, and  beating  with  intent  to 
disfigure,  it  has  been  said  that  stronger 
circumstances  of  malice  aforethought 
must  be  proved  than  on  an  indictment 
for  murder.  It  seems  specific  proof  of 
the  intent  to  disfigure  must  be  made. 
Pennsylvania  v.  McBimie,  Addis.  28, 
1792. 

'  State  V.  Gillett,  56  Iowa,  480, 1881 
State  V,  Harrison,  82  Iowa,  716,  1891 
Vosburgh  v.  State,  82  Wis.  168, 1892 
People  V.  Miller.  91  Mich.  689,  1892 

*  People  V.  Devine,  59  Cal.  630 
1881;  People  v,  Lee  Kong,  95  Cal 
666, 1892. 

*  Wright  V.  State,  9  Yerg.  342, 1836 
Collier  v.  State,  39  Ga.  31, 1869 ;  Van 
dermark  v.  People,  47  111.  122,  1868 
Wilson  V,  State,  4  Tex.  App.  637, 1878 
Ex  parte  Brown,  40  Fed.  Rep.  81, 1 889 
State  V,  Stout,  49  Ohio,  270,  1892 
Beaty  v.  State,  30  Tex.  App.  677, 1892 
Spivey  v.  State,  30  Tex.  App.  343, 1891 
Low  V.  State,  (Tex.)  20  S.  W.  Rep 
366,1892.    /n/ra,  1645. 

«  State  ».  White,  45  Iowa,  325, 1876 ; 
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Whether  a  person  who,  intending  to  murder  A.,  and  supposing 
B.  to  be  A.,  shoots  at  and  wounds  B.,  may  be  convicted  of  wound- 
ing B.  with  intent  to  murder  him,  is  elsewhere  discussed.^ 

If  a  shot  be  aimed  at  a  crowd  of  which  B.  is  a  member,  the 
offence  may  be  charged  as  committed  with  intent  to  kill  B.* 

It  has  just  been  stated  that  a  defendant  cannot  be  convicted  of 
an  assault  with  intent  to  commit  murder,  unless  an  intent  to  com- 
mit murder  can  be  proved.  It  is  not  necessary,  however,  to  sustain 
such  an  indictment  that  a  specific  intent  to  take  life  should  be 
shown.*  If  the  intent  were  to  commit  grievous  bodily  harm,  and 
death  occurred  in  consequence  of  the  attack,  then  the  case  would 
have  been  murder  in  the  second  degree ;  and,  in  case  of  death  not 
ensuing,  then  the  case  would  be  an  assault  with  intent  to  commit 
murder  in  the  second  degree.*  And  if  the  intent  were  to  kill  in  hot 
blood,  or  to  kill  one  erroneously  believed  to  be  an  aggressor,  then 
defendant  may  be  convicted  of  an  assault  with  intent  to  commit 
manslaughter.^ 

State  V,  CJonnor,  69  Ibid.  367, 1882;  Rep.  81,  1889;  People  v.  Miller,  91 

and  see  State  v.  Waters,  39  Me.  54,  Mich.  639,  1892 ;  Gallery  v.  State,  92 

1864 ;  State  v,  Phinney,  42  Ibid.  384,  Ga.  463, 1893 ;  Smith  v.  State,  (Tex.) 

1856;  State  v.  Butman,42  N.H.490,  20  S.  W.  Rep.  831,  1892;  Hatton  t;. 

1861 ;  State  v.  Reed,  40  Vt.  603, 1868 ;  State,  31  Tex.  Or.  686, 1893 ;  Newton 

State  V.  Nichols,  8  Conn.  496,  1831;  v.  State,  92  Ala.  33,  1891;  Horn  v. 

Beckwith  v.  People,  26  111.  600, 1861 ;  State,  98  Ala.  23, 1893 ;  Smith  v.  State, 

Peoplev.Congleton,  44Cal.  92, 1872;  88  Ala.  23,  1890;  Lane  v.  State,  86 

Wall  V.  State,  23  Ind.  150, 1864 ;  Mere-  Ala.  11, 1888 ;  contra,  Carter  v.  State, 

dith  V,  State,  60  Ala  441,  1878 ;  State  28  Tex.  App.  366, 1890 ;  P^Jjtereon  v. 

V.  Clair,  84  Me.  248,  1892 ;  State  v.  State,  86  Ga.  131,  1890. 

Postal,  83  Iowa,  460, 1891 ;  Thomas  v.  That  the  intent  is  matter  of  fact  to 

State,  90  Ga.  437, 1892 ;  Slaughter  v,  be  ascertained  by  the  jury  from  all  the 

Com.,  (Ky.)  22  S.  W.  Rep.  645, 1893;  evidence,  and  not  matter  of  law  for 

State  V,  Moran,  46  Kans.  318, 1891.  legal  presumption  from  only  part  of 

*  Infraf  J  646  a.    Supra,  JJ  107,  111,  the  evidence,  see  Gilbert  v.  State,  90 

318.    See  R.  v.  Smith,  33  Eng.  Law  &  Ga.  691, 1892;  Chrisman  v.  State,  64 

Eq.  667, 1867 ;  Dears.  C.  C.  669 ;  Lace-  Ark.  283,  1891 ;  State  v,  Hickam,  96 

field  V,  State,  34  Ark.  275, 1878.  Mo.  322, 1888. 

«  Supra,  i  608.  *  See  State  v.  Saylor,  6  Lea,  686, 

»  Lilly  V,  People,  148  HI.  467, 1894 ;  1880. 

Jackson  v.    State,  94  Ala.  86, 1892 ;  *  Supra,  J  176 ;  State  v.  Connor,  69 

Walls  V.  State,  90  Ala.  618,  1890;  Iowa,  367,  1882.    Cb/i^ra  in  Michigan, 

Aliens. State,  52  Ala. 391, 1875 ;Cros-  People  v,  Lilley,  43  Mich.  521,1880. 

by   V,    People,  137    111.    325,    1891 ;  As  to  "  assault  with  intent  to  commit 

Weaver  v.  People,  132  111.  536, 1890;  involuntary  manslaughter,"  see  Stev- 

Walker  ».  State,  (Ind.)  36  N.  E.  Rep.  ens  v.  State,  91  Tenn.  726, 1892.    See 

866,  1894;  Ex  parte  Brown,  40  Fed.  State  v.  Leary,  88  N.  C.  616,  1883; 
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§  641  a.  As  has  already  been  observed,  the  defendant  when  the 
felonious  intent  is  not  proved  may  be  convicted  of  the 
of  minor     assault.*     Where,  however,  the  greater  offence,  being  a 
but^not       felony,  is  proved,  the  minor  offence,  being  an  assault  or 
when  attempt,  is  held  in  some  jurisdictions  to  merge.^ 

merger.  There  may  be  convictions  of  assault,  where  there  are 


White  V,  State,  13  Tex.  App.  259 
1882;  Caruthers  v.  State,  Ibid.  389 
1883;  Harrellv.State,  Ibid.  374, 1888 
Gillespie  v.  State,  Ibid.  415,  1883 
People  V,  Devine,  69  Cal.  630, 1881 
State  V.  McGuire,  87  Iowa,  142, 1893 


Cisco  V.  State,  4  Zab.  80, 1852 ;  Stew- 
art V.  State,  5  Ohio,  242, 1831 ;  Clark  v. 
State,  12  Ga.  350,  1852;  State  v.  Sted- 
man,  7  Port.  496,  1839 ;  Dickerson  v. 
Com.,  2  Bush,  1, 1867;  State  v.  Bow- 
ling, 10  Humph.  52, 1849  ;  McBride  v. 


State  V,  Stone,  (Iowa)  55  N.  W.  Rep.   State,  2  Eng.  374, 1847 ;  People  v,  Mc- 
6,  1893.  Donald,  9  Mich.  150,  1861 ;  State  v. 

It  is  said  in  Minnesota  (Bonfanti  v.  Graham,  51  Iowa,  72, 1879 ;  State  v. 
State,  2  Minn.  123,  1858)  that  where  Vadnais,  21  Minn.  382, 1876 ;  Harri- 
the  intent  is  to  commit  an  offence  son  v.  State,  10  Tex.  App.  93,  1881 ; 
which  would  be  murder  in  the  sec-  People  v.  Fine,  53  Cal.  263,  1878 ; 
end  degree,  if  consummated,  there  People  v.  Dartmore,  2  N.  Y.  Sup. 
can  be  no  conviction  of  an  assault  310, 1888 ;  Kennedy  v.  People,  122  HI. 
with  intent  to  murder.  But  this  is  649, 1887 ;  People  v.  Prague,  72  Mich« 
supposing  that  all  intended  murder  178,  1888;  People  v,  Odell,  1  Dak. 
is  murder  in  the  first  degree.  That  197, 1875;  State  v.  Vosburgh.  82  Wis. 
this  is  not  the  case  has  already  been  168, 1892 ;  Corley  v.  State,  (Ga.)  20  S. 
seen.  Supra,  i  377.  And  the  better  E.  Bep.  212,  1894 ;  Jenkins  v.  State, 
opinion  is,  there  can  be  a  convic-  92  Ga.  470, 1893 ;  State  v.  Brent,  100 
tion  of  assault  with  intent  to  commit  Mo.  531, 1890 ;  State  v.  Baldridge,  105 
murder,  or  of  assault  with  intent  to  Mo.  319,  1891 ;  Sullivan  v.  State,  32 
kill,  on  facts  which,  if  the  death  had  Tex.  Cr.  50, 1892;  Robertson  v.  State, 
been  proved,  would  only  have  justified  80  Tex.  App.  498, 1891 ;  Morton  v.  State, 
a  verdict  of  murder  in  the  second  de-  91  Tenn.  437, 1892 ;  State  v.  King,  111 
gree,  provided  these  facts  show  an  in-  Mo.  576, 1892 ;  Moore  v.  State,  (Tex.) 
tent,  no  matter  how  vague  or  morbid,  26  S.  W.  Rep.  404,  1894 ;  Winbum  v. 
to  take  life.  See  People  v.  Scott,  6  State,  28  Fla.  339,  1891 ;  People  v. 
Mich.  287,  1859 ;  Wilson  v.  People,  24  Gordon,  88  Cal.  422,  1891 ;  State  v. 
Ibid.  410, 1872 ;  Hopkinson  v.  People,  Collyer,  17  Nev.  275,  1883 ;  West  v. 
18  111.  264,  1857;  Frolich  v.  State,  11  Territory,  (Ariz.)  36  Pac.  Rep.  207. 
Ind.  213,  1858,  and  other  cases  cited  1894 ;  State  v.  Ackles,  (Wash.)  36  Pac. 
in  the  first  part  of  this  note.  Rep.  597, 1894 ;  State  v,  Hertzog,  41 

*  R.  V,  Dawson,  3  Stark.  62,  1821 ;  La.  An.  775,  1889 ;  State  v.  Parker, 
R.  V,  Dungey,  4  F.  &  F.  99,  1864;  42  La.  An.  972,  1890. 
State  V,  Reed,  40  Vt.  603, 1868 ;  Com.       As  to  the  statutory  offence  of  "  as- 
V.  Fischblatt,  4  Mete.  354, 1842 ;  Fran-  sault  with  intent  to  do  bodily  harm 


»  Supra,  i  570 ;  see  State  v.  Gilman,  69  Me;  168, 1878 ;  Com.  v.  McLaughlin, 
12  Cush.  615, 1883 ;  Ex  parte  Brown,  40  Fed.  Rep.  81,  1889.  In  New  York, 
under  the  Penal  Code  of  1882,  there  is  no  such  merger. 
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the  proper  averments,  on  indictments  for  robbery/  for  mayhem,^ 
for  rape,^  for  false  imprisonment/  for  riot.* 

§  642.  Where  the  ability  to  commit  a  felonious  attack  is  both  appa- 
rently and  really  wanting,  the  offence  is  not  complete.*^ 
This  position  was  pushed  to  an   extreme  in  an  early  apparent 
Indiana   case  where  a  man  was    indicted   for   shooting  TOnsum-^ 
at  another  with  intent  to  murder.     On  trial  it  appeared  {J?^*®^**' 
that  the  gun  contained  in  it   nothing  but  powder  and 
cotton  wad  (though  the  man  shooting  believed  it  contained  a  bul- 
let), and  the  man  shot  at  was  forty  feet  distant ;  and  it  was  held  that 
he  was  not  guilty  as  charged.^    This  ruling,  however,  was  after- 
ward reconsidered  by  the  court  that  advanced  it,®  and  the  true  view 
is  undoubtedly  that,  assuming  the  necessary  intent  to  exist,  it  is 
enough  if  the  act  be  apparently  adapted  to  accomplish  the  particu- 
lar thing  intended.®      But  if  the  party  threatened  knew  the  instru- 

less  than  murder,"  see  People  v.  Ells-  1890 ;  Moore  v.  State,  31  Tex.  Cr. 
worth,  90  Mich.  442, 1892;  Turner  v.  284,  1892;  State  v.  Magiiire,  113  Mo. 
Muskegon  Circ.  Judge,  88  Mich.  360,  670,  1892;  State  v.  Doyle,  107  Mo.  36, 
1891 ;  People  v.  Troy,  96  Mich.  530,  1891 ;  State  v,  Musick,  101  Mo.  260, 
1893.  1 890 ;  Misher  v.  State,  (Tex. )  22  S.  W. 

But  he  cannot  be  convicted  of  an-  Eep.  602, 1893;  State  t>.  Woods,  (Mo.) 
other  offence  of  the  same  grade  but  27  S.  W.  Rep.  1114,  1894  Supra^ 
based  upon  a  different  intent,  as  the  i  27.  See  Oom.  v,  Walsh,  132  Mass. 
intent  to  wound.  Barber  v.  State,  39  8,  1882 ;  State  v.  Melton,  102  Mo. 
Ohio,  660, 1884.  683, 1891.     And  see  fully  Whart.  Cr. 

If  the  defendant  has  not  requested  PI.  &  Pr.  3  247. 
the  judge  to  instruct  the  jury  that       *  Infra^  {  868. 
there  may  be  a  conviction  of  a  minor       '  Supra,  J  684. 
offence    under   the    indictment    for       •  Supra,  §  675. 
assault   with   intent  to    murder,  he       *  Supra,  J  609. 
cannot  complain  if  the  instructions       ^  Infra,  1 1560. 
are  not  given.    State  v.  Hanlon,  (Vt.)       •  See  mpra,  JJ  183-4,  606.    Young 
19  Atl.  Rep.  778, 1890 ;  People  v.  Mc-  v.  State,  7  Tex.  App.  75, 1879 ;  John- 
Nutt,  93  Cal.  658,  1892 ;  Thurman  v.  son  v.  State,  Ibid.  210, 1879. 
State,  32  Nebr.  224,  1891 ;  People  v,       ^  State  v.  Swails,  8  Ind.  524,  1856. 
Raher,  92  Mich.  166, 1892.  See  supra,  {J  182-8. 

If  the  circumstances  are  such  that  ^  Kunkle  v.  State,  82  Ind.  220, 1869. 
the  defendant  must  be  either  guilty  of  But  see  subsequent  statute  requiring 
the  particular  crime  charged,  or  of  no  real  danger.  McCulley  v.  State,  62 
offence  at  all,  instruction  by  the  judge  Ind.  428,  1878. 
as  to  the  minor  offences  ordinarily  in-  •  Mullen  v.  State,  45  Ala.  43,  1872 ; 
eluded  in  the  charge  are  properly  re-  Hatton  v.  State,  31  Tex.  Cr.  586,  1892i; 
fused.  People  v,  Barry,  90  Cal.  41,  People  v.  Lee  Kong,  95  Cal.  666, 1 892. 
1891 ;  State  v,  Moran,  46  Kans.  318,  .Supra,  H  606-8 ;  and  see  supra  J{  183, 
1891 ;  Zoldoske  v.  State,  82  Wis.  580,  184,  for  authorities  at  large. 
1892 ;  Patterson  v.  State.  86  Ga.  70, 
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meat  is  utterly  incapable  of  doing,  harm,  the  indictment  does 

Touching      '^^*^^®- 

not  neoes-        §  643.  An  assault  with  intent  to  kill  may  be  committed 

6ftry  to 

offence.  without  actual  striking  or  wounding.^ 
In  indict-  §  644.  In  an  indictment  for  an  assault  with  intent 
Sri?'*  ^  «>°*°)it  an  offence,  the  same  particularity  is  not  neces- 
of  Bpecifi-  sary  as  is  required  in  the  indictment  for  the  commission 
not  re-  of  the  offence  itself.'  It  is  true  that  in  indictments  for 
^"'  attempts  it  is  requisite  to  set  forth  the  mode  of  attempt.* 

But  an  assault  (herein  differing  from  an  attempt)  is  per  se  indicta- 
ble ;  and  hence  it  is  not  necessary  to  go  into  details  as  to  the  mode.^ 
Thus  an  indictment  for  an  assault  with  intent  to  steal  or  to  rob, 
without  stating  the  goods  or  money  intended  to  be  stolen,  is  good.* 
In  an  indictment  for  an  assault  with  intent  to  murder,  at  common 
law,  or  under  a  statute  which  does  not  specify  the  instrument,  it 
has  been  held  unnecessary  to  state  the  instrument  or  means  made 
use  of  by  the  assailant  to  effectuate  the  murderous  intent,*  though 

*  State  V,  McClure,  25  Mo.  (4  see  Pontius  v.  People,  82  N.  Y.  289, 
Jones)  338,  1857.  See  Zoldoske  v,  1880;  contra,  U.  S.  v.  Barnaby,  51 
State,  82  Wis.  580,  1892 ;   Cooley  v.  Fed.  Rep.  20,  1892. 

State,  88    Tenn.  250,  1889;  State  v.      •  U.   S.   v.  Herbert,  5  Cranch  0. 

Melton,  102  Mo.  683,1891.  C.  87,  1888;  State  v.  Daley,  41  Vt 

"  Crumbly  v.    State,    61    Ga.  582,  664,  1869 ;  State  v.  Dent,  8  Gill  &  J. 

1878.  Supra,  1 182 ;  Lacefield  v.  State,  8, 1830 ;  State  v.  Gainus,  86  N.  C.  682, 

84  Ark.  275,  1878.  1882 ;  Rice  v.  People,  15  Mich.  9, 1864 ; 

See  under  North  Carolina  statute,  Kilkelly  v:  State,  48  Wis.  604,  1877 ; 

State  v.  Taylor,  88  N.  C.  601,  1880;  State  v.   Montgomery,  7  Baxt.  160, 

and  see  Whart.  Cr.  PI.  A  Pr.  J  159.  1878 ;  State  v.  Miller,  25  Kans.  699, 

»  Supra,  i  192.  1881 ;  State  v.  Chandler.  24  Mo.  871, 

♦  See  Whart.  Cr.  PI.  &  Pr.  J  159 ;  1857 ;  State  v.  Seward,  42  Ibid.  206, 
Morris  v. State,  18  Tex.  App.  65, 1888;  1868;  State  v.  Franklin,  86'Tex.  155, 
State  V,  Smith,  41  La.  An.  791, 1889.  1871 ;  Freel  v.  State,  (Ind.)  25  N.  E. 

»  Com.  V.  McDonald,  5  Cush.  865,  Rep.  178,  1890 ;  Baker  v.  State,  (Ind.) 

1850 ;  Com.  v.  Rogers,  5  S.  &  R.  468,  84  N.  E.  Rep.  441,  1893 ;  State  v. 

1819;  Dickerson  v.  Com.,  2  Bush,  1,  Collyer,  17  Nev.  275,  1883;  State  v. 

1867;   Taylor  v.  Com.,  8  Ibid.  508,  Sheerin.  (Mont.)  81  Pac.  Rep.  548, 

1868 ;  Morris  v.  State,  18  Tex.  App.  1892.    But  see  Trexler  v.  State,  19 

65, 1888.  Ala.  21, 1849;  Flynn  v.  State,  8  Tex. 

That  an  indictment  for  an  assault  App.  868,  1880 ;  People  v.  Jacobs,  29 

with  intent  to  steal  a  watch  or  money  Cal.  579,  1866 ;  State  v.  Moore,  82  N. 

may  be  sustained  by  proof  of  intent  C.  659,  1880 ;  State  v.  Hooper,  Ibid, 

to  steal  either,  see  Phillips  v.  State,  668, 1880 ;  State  v.  Benthall,  Ibid.  664, 

86  Ark.  282, 1880.  1880.    Compare  Whart  Cr.  PI.  &  Pr. 

That  "  intent  to  commit  murder ''  is  *  {f  159  et  seq. 
an  equivalent  for  "intent  to  kill," 
602 


OHAP.  VIII.]  ASSAULTS.  [§  644. 

where  the  pleader  has  it  within  his  power  to  aver  the  weapon,  it  is 
better  that  the  averment  should  be  made  ^  and  where  the  statute 
speaks  of  "  dangerous  weapons,"  or  in  any  way  points  to  a  particu- 
lar instrument,  there  the  weapon  should  be  specified.^  The  details 
of  eflFeeting  the  criminal  intent,  or  the  circumstances  evincive  of  the 
design  with  which  the  act  was  done,  are  considered  matters  of  evi- 
dence to  the  jury  to  establish  the  intent,  and  not  necessary  to  be 
incorporated  in  the  indictment.*  And  in  any  view  it  is  suflScient, 
unless  the  statute  impose  special  conditions,  if  the  use  of  a  deadly 
weapon  be  averred,   and  the  intent  be  specifically  stated*    The 


^  State  V,  Bemthall,  82  N.  C.  664,  1886;  Buchanan  v.  State,  (Tex.)  13 

1880 ;  Trexler  v.  State,  29  Cal.  679,  S.  W.  Rep.  1000,  1890. 

1866 ;  Flynn  v.  State,  8  Tex.  App.  »  Whart.  Cr.  PI.  &  Pr.   |J  169  et 

868, 1880 ;  and  see  Porter  v.  State,  67  seq.  Williams  v.  State,  47  Ind.  668, 

Miss.    800,  1879,  where  it  was  said  1874;     Harrison    v.    State,   2    Cold, 

that  when  the  pistol  is  averred  to  be  (Tenn.)  232, 1866 ;  Martin  v.  State,  40 

loaded  with  shot,  such  loading  may  Tex.  19,  1874 ;  Bittick  v.  State,  40 

be  inferred  from  the  circamstances  of  Ibid.  117,  1874 ;   Meredith  v.  State, 

the  case.  Ibid.  480,  1874 ;    State  v.  Bigg,   10 

»  Ir^ra,  8  646  rf;  Territory  v.  Se-  Nev.  284,   1876;    Padgett   v.   State, 

vailles,  1  New  Mex.  119, 1866.    See  (Ind.)  3  N.  E.  Rep.  377,  1885  ;  Stefify 

State  V.  Mosely,  42  La.  An.  975, 1890,  v.  People,  (111.)  22  N.  E.  Rep.  861, 

where  an  indictment  charging  a  wil-  1889 ;  State  v.  Jenkins,  (Ind.)  22  N. 

ful  shooting  with  intent  to  murder,  E.  Rep.  133,  1889;  State  v.  Woodard, 

but  omitting  the  words  "  with  a  dan-  (Iowa)  60  N.  W.  Rep.  886. 1891 ;  State 

gerous  weapon,"  which  existed  in  the  v.  Clayton,  100  Mo.  616, 1890.    But  see 

statute,  was  held  sufficient.    So,  under  contra^  Wood  v.  State,  60  Ala.  144, 1874 

a  charge  of "  aggravated  assault,"  the  State  v.  Johnson,  11  Tex.  22.  1863 

facts  constituting  aggrayation  should  State  v,  Jordan,  19  Mo.  212,  1878 

be  given.    State  t;.  Beadon,  17  S,  C.  65,  Territory  v.  Carrera,  (New  Mex.)  30 

1881 ;  State  v.  Grant,  84  S.  C.  109,  Pac.  Rep.   872.  1892.    See    Agee   v. 

1891.    See,  however,  State  v.  Lowry,  State,  64  Ind.  340, 1862 ;  Ash  v.  State. 

83  La.  An.  1224,  1881 ;  State  v.  Cog-'  56  Ga.  683,  1866 ;  Mayfield  v.  State, 

nowitch,  34  Ibid.  629,  1882;  State  v.  44  Tex.  69,  1866. 

Alfred,  44  La.  An.  682,  1892.  *  State  v.  Davis,  26  Tex.  201,  1862 ; 

As  to  evidence  necessary  to  sustain  People  v.  English,  30  Cal.  214,  1866 ; 

the  charge  of  "aggravated  assault,''  People  v.  Congleton,  44  Cal.  92, 1872; 

see  Tracy  v.  State,  (Tex.)  24  S.  W.  State  v.  Garvey,  11  Minn.  164,  1866; 

Rep.  897,  1894;   Coolidge  v.   State,  Johnson  t;.  State,  (Ga.)  17  S.  E.  Rep. 

(Tex.)  24   S.  W.    Rep.    904,    1894 ;  974, 1893  ;  State  v.  Keele,  105  Mo.  38, 

Stephenson  v.  State,  (Tex.)  26  S.  W.  1891 ;    State  v.  Doyle,  107   Mo.  36, 

Rep.  784, 1894 ;  Melton  v.  State,  (Tex.)  1891 ;  State  v.  Maguire,  113  Mo.  670, 

17  S.  W.  Rep.  267,  1891 ;  Halsell  v,  1893.     See  Whart.  Cr.  PL  and  Pr. 

State,  (Tex.)  18  S.  W.  Rep.  418, 1890 ;  |{  169,  163  a. 

(Jeorge  v.  State,  21  Tex.  App.   315,  An  indictment  which  charges  the 

603 


§  644.]                                     CRIMES.  [book  II. 

indictment  is  not  bad  because  it  introduces  several  weapons  cumu- 
latively.^ 

accused  with  ''an  assault  and  battery  part  i.  158,  1842;  State  v,  Wilson,  7 

with  a  deadly  weapon,  with  intent  to  Ind.  616, 1866 ;  but  see  U.  S.  v.  Gral- 

commit  manslaughter,"  cannot  be  con-  lagher,  2  Paine  C.  C.  447, 1832 ;  State 

strued  to  be  an  indictment  for  an  as-  v.  Robinson,  66  Ark.  439,  1892. 

sault  with  intent  to  kill,  which  is  un-  That  it  is  not  necessary  to  charge 

derstood,  and  has  been  held  to  be  an  the  assault  to  be  "  aggravated,"  see 

intent  to  commit  murder.    Bradley  v.  Meier  v.  State,  10  Tex.  App.  89, 1881 ; 

State,  10  S.  &  M.  618,  1848.    But  see  nor,  on  arrest  of  judgment,  that  it  was 

State  V.  Connor,  69  Iowa,  367,  1882,  with  malice  aforethought,  see  Cross  v, 

where  a  conviction  for  an  assault  to  State,  66  Wis.  262, 1882 ;  though  see, 

commit  manslaughter  was  sustained  alUer,  Lilley  v.  State,  43  Mich.  621 

upon  an  indictment  for  an  assault  to  1880. 

commit  murder ;  and  other  cases,  supra.  The  object  must  be  stated  to  be  felo- 

i  641.  nious,  e.  g.,  feloniously  to  kill,  etc. ; 

An  indictment  for  an  assault  with  a  State  v,  Clayton,  100  Mo.  616,  1890. 

deadly  weapon,  e.  g,,  a  pistol,  need  not  Whart.  Cr.  PL  &  Pr.  8  260. 

aver  that  the  pistol  was  loaded.    Allen  **  Malice  aforethought "  is  an  essen- 

V.  People,  82  111.  610,  1876 ;  Cross  v,  tial  averment  in  such  an  indictment. 

State,  56   Wis.  261,  1882 ;    State  v.  State  v.  Fee,  19  Wis.  662, 1866 ;  State 

Hofiman,  78  Mo.  266, 1883.  v.  Wilson,  7  Ind.  516,  1866;  Milan  v. 

In  an  indictment  for  an  assault  with  State,  24  Ark.  346,  1866.     But  see 

intent  to  kill,  the  person  intended  to  State  v.  Lynch,  (Oreg.)  26  Pac.  Bep. 

be  killed  must  be  named  or  designated.  219,  1891.    See  supra,  J  617;  Whart. 

State  V.  Patrick,  3  Wis.  812, 1864.  Cr.  PI.  &  Pr.  i  268. 

Where,  in  a  case  in  Maine,  the  first  It  is,  however,  otherwise  with  an 

two  counts  charged  an  assault,  in  dif-  assault  with  intent  to  kill.    State  v. 

ferent  forms,  with  intent  to  murder,  Newberry,  26  Iowa,  467, 1868. 

and  the  last  two  charged  an  assault  ''  Feloniously  "  is  essential  in  an  as- 

with  intent  to  kill,  it  was  held,  that  sault  to   commit  a  rape.    Mears  v. 

they  all  charged  but  one  substantive  Com.,  2  Grant,  386,  1868.    Whether 

offence,  and  the   verdict   might  be,  it  is  necessary  in  other  assaults  with 

guilty  of  an  assault  simply,  or  of  an  felonious  intent  is  elsewhere  consid- 

assault  with  intent  to  kill,  or  of  one  ered.    Whart.  Cr.  PI.  &  Pr.  J  260. 

with  intent  to  murder.    State  v.  Phin-  It  is  not  necessary  to  aver  the  in- 

ney,  42  Me.  384,  1856.  tent  to  commit  murder  was  to  commit 

In  some  jurisdictions  the  indictment  murder  in  the  first  degree.    The  itali- 

must  charge  that   the  proposed  act  cized  words  can  be  omitted.    Logan 

was    done    feloniously,   with    malice  v.  State,  2  Lea,  222, 1879. 

aforethought ;  it  is  not  sufficient  that  It  is  not  necessary  that  the  term 

this  allegation  is  made  in  the  first  part  "  unlawfully  "  should  be  used.    State 

of  the  indictment,  where  the  assault  is  v.  Williams,  3  Foster,  (N.  H.)  321, 

charged.     See  Whart.  Cr.  PI.  &  Pr.  1861 ;  People  v.  Ah  Toon,  68  Cal.  362, 

i  260;  State  v.  Howell,  Ghi.  Decis.  1886;  Whart.  Cr.  PI.  &  Pr.  §  269. 


*  State  V.  McDonald,  67  Mo.  13, 1877. 
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CHAP.  VIII.]  ASSAULTS.  [§  645  a. 

« 

§  646.  Whatever  provocation  or  mitigation  would  be  a  defence  to 
an  indictment  for  homicide  is  a  defence  to  an  indictment  q^k,^^, 
for  an  assault  with  an  intent  to  kill.     If  there  be  an  ag-  fence  same 
gression — a  going  oiU  of  the  line  of  defence  for  the  pur-  of  homi- 
pose  of  attack — ^self-defence  ceases.'     It  is  necessary  that  ^*^®* 
the  danger  should  have  been  personal,  imminent,  and  immediate ; 
though,  when  the  assault  with  intent  to  kill  is  necessary,  according 
to  the  defendant's  lights,  to  prevent  the  commission  of  one  of  the 
higher  felonies,  it  is  excusable.^    Yet  this  violent  action  is  not  per- 
missible in  order  to  prevent  such  larcenies  or  trespasses  as  are  not 
made  with  force.^  And  whether  the  defendant  had  reasonable  cause, 
according  to  his  lights,  to  apprehend  a  felonious  attack,  is  for  the 
jury.* 

§  645  a.  Shooting  with  intent  to  kill  is  in  many  jurisdictions  a 

Nor  the  words  "maliciously  or  wil-  La.  An.  614,  1891.    Whart.  Cr.  Ev. 

fully."    State  v.  Douglas,  (Kans.)  87   J  69. 

Pac.  Rep.  172, 1894.  »  Supra,  ||  484,  628.    See  State  v. 

That  the  words  "  did  attempt  to  Morgan,  3  Ired.  186,  1842 ;  Harris  v, 
shoot,  kill  and  murder"  sufficiently  State,  53  Ga.  640,  1875;  Brown  v. 
charge  intent,  see  Felker  v.  State,  54  State,  56  Ibid.  169, 1876 ;  Williams  v. 
Ark.  489,  1891 ;  State  v.  Robinson,  65  State,  43  Tex.  382, 1876 ;  Rodriguez  v. 
Ark.  439, 1892.  State,  8  Tex.  App.  129,  1880 ;  State  v. 

The  term  "assault  with  intent  to  Donyes,  14  Mont.  70,  1894;  State  v, 
kill "  implies  the  unlawful  and  felo-  Smith,  12  Mont.  378, 1892. 
nious    attempt   to   take    the  life  of      *  State  v.  Alley,  68  Mo.  124,  1878 ; 
another.    State  v.  Doty,  6  Oreg.  491 ;  Spicer  v.  People,  11  HI.  App.  294, 1882 ; 
State  V,  Lynch,  20  Oreg,  389,  1891.        Garza  v.  State,  11  Tex.  App.  346, 1882 ; 

*  See  State  v.  Boyden,  13  Ired.  506,  Pease  v.  State,  13  Ibid.  18, 1882;  Mar- 
1862 ;  State  v.  McGreer,  13  S.  C.  464,  tin  v.  State,  132  Ind.  600, 1892 ;  State 
1880;  State  v.  McGraw,  (S.  C.)  14  S.  v,  McNamara,  100  Mo.  100,  1890; 
E.  Rep.  630,  1892 ;  Fussell  v.  State,  State  v.  Bateswell,  106  Mo.  609, 1891 ; 
(Ga.)  19  S.  E.  Rep.  891, 1894 ;  Sulli-  Williams  v.  State,  30  Tex.  App.  429, 
van  V,  State,  82  Tex.  Cr.  60,  1893.  1891 ;  Reed  v.  State,  31  Tex.  Cr.  36, 
Supra,  Jl  96  et  seq.  1892 ;  People  v.  Dollor,  89  Cal.  613, 

'  That  prosecutor's  dangerous  char-  1891 ;  State  v.  Douglas,  (Kans.)  37  Pac. 
acter  can  be  put  in  evidence,  see  Up-  Rep.  172,  1894 ;  Jackson  v.  State,  94 
thegrove  v.  State,  37  Ohio  St.  662,  Ala.  86, 1891.  See,  however.  State  v. 
1882 ;  People  r.  Kelly,  94  N.  Y.  626,  Nash,  88  N.  C.  618,  1883. 
1884;  People  v.  Frindel,  12  N.  Y.  In  People  v.  De  Los  Angeles,  61 
Sup.  498, 1890 ;  Bowlus  v.  State,  (Ind.)  Cal.  188, 1881,  it  was  held  that  a  be- 
28  N.  E.  Rep.  1116, 1891.  See  Smith  lief  that  a  rape  was  intended  when 
v.  State,  8  Lea,  402, 1881.  But  not  to  set  up  as  a  defence  to  an  indictment 
a  provoked  assault.  People  v.  Miller,  for  an  assault  with  a  deadly  weapon, 
49  Mich.  23, 1882 ;  Smith  v.  State,  31  must  be  "  reasonable."  See  as  to 
Tex.  Cr.  33, 1892 ;  State  v,  Patemo,  43   "  reasonable,"  supra,  {§  489  et  seg. 
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statatory  offence^  and  is  r^ulated  by  the  rules  we  have  already 

noticed  as  applpng  to  assaults.     An  interesting  question 

»»fm«rt  arises,  however,  when  the  person  shot  is  not  the  person 

conform      whom  the  defendant  intended  to  shoot.     Under  a  statute 

to  statute. 

which  makes  it  simply  indictable  to  shoot  at  a  person  ma- 
liciously, there  may  be  a  conviction  without  regard  to  whether  the 
person  shot  was  the  one  the  offender  had  in  view.^  But  where  the 
statute  makes  the  offence  the  shooting  a  person  with  intent  to  kill 
him,  then  we  have  an  important  distinction  to  observe.  If  A.  shoots 
B.,  intending  to  shoot  B.,  yet  mistaking  B.  for  C,  then  the  convic- 
tion may  be  sustained  under  the  statute  for  reasons  already  given.' 
But  if  the  shooting  of  B.  were  entirely  inadvertent  and  accidental, 
then  an  indictment  under  the  statute,  averring  B.  to  be  the  person 
intended  to  be  shot,  cannot  be  sustained.^  When,  also,  the  statute 
makes  the  use  of  loaded  arms  indictable,  then  the  averment  of 
"  loaded  arms "  in  the  indictment  is  essential,  and  must  be  sub- 
stantively proved.*  And  all  other  statutory  conditions  must  be  ob- 
served in  the  indictment.* 

§  645  6.  An  assault  with  intent  to  commit  a  felony  is,  at  com- 

Offence  a  °^^°  ^^^^  ^^^^  *  misdemeanor."     Hence,  as  the  grade  of 

misde-  the  offcnce  is  the  same  as  that  of  a  simple  assault,  the 

and  divi-  averments  of  felonious  intent  can  be  stricken  out,  and  a 

"    ®'  conviction  had  for  assault,  and  for  assault  and  battery.'' 

Assaults  with  intent  to   commit  rape  are  considered  in  another 
chapter.® 

^  R.  V,  Smith,  Dears.  C.  C.  559,  »  Griflan  v.  State,  12  Tex.  App.  423^ 

1855 ;  7  Cox  C.  C.  51 ;  33  Eng.  L.  &  1882 ;  State  v.  Clark,  80  Iowa,  517, 

E.  567;  R  v.  Jarvis,  2  M.  A  R.  40,  1890.    See,  however,  Knight  v.  State, 

1837 ;  R.  V,  Stopford,  11  Cox  C.  C.  84  Ind.  73, 1882. 

643, 1870  ;  Callahan  v.  State,  21  Ohio  •  State  v,  Scott,  24  Vt.  127,  1852 

St  306, 1871;  Walker  v.  State,  8  Ind.  Stout  v.  Com.,  11  S.  A  R.  179, 1824 

290, 1856 ;  People  v.  Torres,  38  Cal.  though  see  Curtis  v.  People,  1   JU 

141, 1869.    See  supra,  H  107, 119.  199,  1859;  State  v,  Boyden,  13  Ired 

'  Supra,  i  387 ;  State  v.  Oilman,  69  605,  1852 ;  Territory  v.  Conrad,  1  Dak 

Me.  163,  1878.  Ter.  363,  1877.      By  statute,  in  lUi- 

'  R.  V.  Hewlett,  1  F.  A  F.  91 ;  Com.  nois,  assault  wilh  intent  to  commit 

ti.  Morgan,  11  Bush,  601, 1876;  State  i'.  petit  larceny  is  a  felony,  although 

Meadows,  18  W.  Va.  658,  1881 ;  Bar-  petit  larceny  is  only  a  misdemeanor, 

cus  V.  State,  49  Miss.  17, 1873 ;  Mor-  Kelly   v.  People,   132  111.  363,  1890, 

gan  V.  State,  13  Sm.  &  M.  242, 1849;  Supra,  {  640  a. 

Lacefield  v.  State,  34  Ark.  275, 1878 ;  ^  Supra,  §J  27,  643 ;  Whart  Cr.  PL 

Roadcap  v.  Com.,  (Va.)  14  S.  E.  Rep.  &  Pr.  H  247,  249,  251,  261,  742. 

625, 1892.     Supra,  {  120.  »  Supra,  {  576. 

*  R.  V.  Harris,  6  C.  &  P.  159,  1831. 
Supra,  i  183. 
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§  645  c.  Where  confederacy  is  proved  each  party  is  chargeable 
with  the  other's  acts,  subject  to  the  limitations  heretofore 

,  All  parties 

given.*  indictable. 

m.   ASSAULTS  WITH   DANGEROUS  WEAPONS. 

§  645  d.  By  statutes  existing  in  most  jurisdictions  assaults  with 
dangerous  weapons  are  subjected  to  punishment  greater  . 

than  that  assigned  to  simple  assaults.     Under  these  stat-  dictabieby 
utes  the  following  points  may  be  noted  : 

(1)  The  gravamen  of  the  offence  is  the  use  of  a  dangerous  weapon 
with  intent  to  hurt.  Mere  accidental  possession  of  a  dangerous 
weapon  without  using  it,  or  intent  to  use  it,  would  not  constitute 
the  offence,  nor  would  the  intent  without  the  use.^ 

Danger  is  to  be  estimated  by  the  effect  likely  to  be  produced  by 
the  weapon ;  and  when  the  statute  specifies  danger  to  life,  such  dan- 
ger must  be  proved.'  A  bowie-knife  has  been  held  to  be  in  this 
sense  a  dangerous  weapon/  and  so  has  a  chisel,  when  used  for 
stabbing;*  and  a  heavy  iron  weight  or  other  ponderous  instru- 
ment f  and  a  heavy  pistol  when  used  as  a  bludgeon  f  and  heavy 
stones  thrown  at  the  assailed  f  and  a  heavy  pestle  used  as  a  club.^ 

(2)  Whether  a  weapon  was,  under  the  circumstances,  dangerous, 
is  a  question  of  fact  to  be  determined  by  all  the  circumstances  of 
the  case,  and  especially  by  the  mode  of  use*.^^   A  "  deadly  "  weapon 

^  Supra,  ii  213  et  seq.    See  State  v.  *  Buchanan  v.  State,  ^24  Ga.  283, 

Hang  Tong,  (Mo.)  22  S.  W.  Rep.  881,  1857 ;  see  Briggs  v.  State,  6  Tex.  App. 

1893.    Where    intent   is   a  required  144,  1879;  Johnson  v.  State,  7  Ibid, 

element  it  is  safficient  if  the  co-con-  210, 1879. 

spirators  knew  that  the  actor  whom  ^  Com.  v,  Branham,  8  Bush,  387, 

they  were  encouraging,  aiding  or  abet-  1871. 

ting,  entertained  the  intent.    Tanner  *  State  v.  West,  6  Jones,  (N.  C.)  605, 

V.  State,  92  Ala.  1, 1891.  1859;  Milner  v.State, 30Ga.  137, 1860; 

*  Tarpley    v.  People,  42  111.  340,  McReynolds  v.  State,  4  Tex.  App.  327, 

1866 ;  People  v.  Congleton,  44  Cal.  92,  1878. 

1872 ;  People  v.  Murat,  45  Ibid.  281,  ^  Prior  v.  State,  41  Ga.  155, 1870. 

1881 ;  State  v.  Napper,  6  Nev.  118,  •  Coleman  v.  State,  28  Ga.  78, 1859. 

1870.  See  McKinney  n.  State,  25  Wis.  See  Regan  t;.  State,  46  Wis.  256, 1879 ; 

878, 1870;  supra,  {  644  Com.  v.  Duncan.  91  Ky.  592, 1891. 

»  R.  V.  Noakes,  6  C.  <&  P.  326, 1831 ;  •  Rasberry  v.  State,  1  Tex.  App.  664, 

U.  S.  r.  Small,  2  Curt  241.  1855;  1877. 

Briggs  V.  Slate,  6  Tex.  App.  144, 1879.  '»  U.  S.  v.  Small,  2  Curt.  241, 1855 ; 

That  an  axe  h  ex  vi  termini  a  deadly  Doering  v.  State,  49  Ind.  56,  1874 ; 

weapon,  see  State  v.  Shields,  110  N.  C.  Prior  v.  State,  41  Ga.  155, 1870;  Berry 

497, 1892 ;  Parks  v.  State,  29  Tex.  App.  v.  Com.,  10  Bosh,  15, 1873 ;  State  v. 

597, 1890.  Davis,  14  Nev.  407,  1879;  State  v. 
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is  one  which^  in  the  manner  used,  is  likely  to  cause  death  or  serious 
bodily  injury.^  When  the  weapon  is  a  gun  or  pistol,  it  need  not  be 
levelled  f  but  there  must  be  something  to  indicate  that  the  assault 
was  real.*  It  is  not  necessary,  however,  in  order  to  sustain  the  case 
of  the  prosecution,  to  prove  that  the  l)low  took  effect.* 

(3)  The  indictment,  under  a  statute  prohibiting  assaults  with  dan- 
gerous weapons,  should  not  only  aver  the  weapon  to  be  dangerous, 
but  should  specify  it.^  The  assault  must  be  averred  to  be  with  a 
dangerous  or  deadly  weapon,  as  the  case  may  be.*  The  averment, 
"  With  a  certain  dangerous  weapon,  to  wit,  with  a  pistol  then  and 
there  loaded  with  powder  and  with  a  leaden  ball,"  is  sustained  by 
proof  of  an  assault  by  shooting  with  a  pistol.'' 

rV.   ASSAULT  ON    OFFICERS,   ETC.,   WHEN    IN  THE   EXECUTION    OF 

THEIR   DUTIES.^ 

§  646.  The  right  of  resistance  to  illegal  official  action,  it  must  be 
remembered,  is  essential,  not  merely  to  all  free  government,  but 

Franklin,  36  Tex.  155,  1871 ;  Kouns  *  People  v.  Keeper,    18  Cal.  686, 

V.  State,  3  Tex.  App.  12,  1877  ;  Hunt  1861 ;  People  v.  Yslas,  27  Ibid.  630, 

V.  State,  6  Ibid.  663 ;  Ballard  v.  State,  1865 ;  Mayfield  v.  State,  44  Tex.  59, 

(Tex.)  13  S.  W.  Rep.  674, 1890;  Com.  1875. 

V,  Duncan,  91  Ky.  592, 1891 ;  Melton  *  State  v.  Moore,  82  N.  C.  659, 1880 ; 

V.  State,  30  Tex.  App.  273, 1891 ;  Jen-  State   v,  Benthall,  Ibid.  664,   1880  ; 

kins  V,  State,  30  Tex.  App.  379,  1891 ;  Territory  v,  Servailles,  1  New  Mex. 

Woodson  V.  Com.,  (Ky.)  21 S.  W.  Rep.  119,  1855 ;  People  v.  Savercool,  (Cal.) 

584, 1893 ;  People  v.  Irving,  18  N.  Y.  22  Pac.  Rep.  856, 1889 ;  Territory  v. 

Week.  Dig.  335;  19  N.  Y.  Week.  Dig.  Armijo,  (New  Mex.)  37  Pac.  Rep.  1117, 

7,  1884 ;  State  v,  Collyer,  17  Nev.  275,  1894. 

1883 ;  State  v.  Hertzog,  41  La.  An.  «  People  v.  Vierra,  52  Cal.  451, 1877. 

775, 1889.     Contra,  that  it  is  a  ques-  See  Ash  v.  State,  56  Ga.  583, 1876 

tion  of  law  for  the  judge,  see  State  v.  Mayfield  v.  State,  44  Tex.  59, 1875 

Rigg,  10  Nev.  284,  1875;  People  v.  State  v,  Henn,  39  Minn.  476,  1888 

McNutt,  93  Cal.  658, 1892.  People  v.  Pape,  66  Cal.  366,  1885. 

*  Reynolds  v.  State,    4  Tex.  App.  Supra,  {  644. 

327, 1878 ;  State  v.  Rosener,  8  Wash.  '  Com.  v.  Fenno,  125  Mass.  387, 
42, 1894.  1878. 

*  State  V.  Epperson,    27  Mo.  255.       That  weapons  may  be  cumulatively 
1858.  •  averred,  see  People  v.  Casey,  72  N.  Y. 

'  Supra,  {  B04.      See    Johnson  v,  393, 1878.    As  to  variance,  see  People 

State,  43  Tex.  376,  1875.    In  Fast-  v.  Cavanagh,  62  How.  (N.  Y.)  187, 

binder  v.  State,  (Ohio)  2  Am.  Law  1881 ;  Ferguson  v.  State,  4  Tex.  App. 

Joum.  107,  1884,    it  was  held  that  156, 1878. 

under  the  Ohio  statute,  to  sustain  a       ^  By  the  Federal  Act  of  April  9, 

prosecution  of  this  class,  the  gun  must  1866,  (Civil  Rights  Act)  penalties  are 

be  shown  to  have  been  loaded.  attached  to  the  violating   the    pro- 
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to  any  government  whatsoever.  The  Roman  law  has  been  charged 
with  being  despotic ;  but  by  the  Koman  law  this  right  is 
repeatedly  and  unrese^edly  recognized.^  If  there  be  no  offiJai 
jurisdiction  in  the  officer,  tJien  issues  the  terse  command,  ^;i, 
"  Vim  vi  repellere  licit."  When  an  oflSoer  transcends  his  forcibly 
powers^  obedience  to  him  may  become  even  an  offence. 
^'  Extra  territoriam  ius  dicenti  impune  non  paretur.  Idem  est, 
si  supra  iurisdictionem  suam  velit  jus  dioere."^  With  sharp  em- 
phasis does  the  same  law  summon  the  citizen  to  resist  acts  of 
oppression  and  extortion  attempted  by  government  officials :  ^^  San- 
cimus  licere  universis,  obiicere  manus  his,  qui  ad  capienda  bona 
alicuius  venerint,  qui  succubuerint  l^ibus;  ut  etiam  si  officiates 
ausi  fuerint,  a  tenore  datae  legis  desistere,  ipsis  privatis  re- 
sistentibus  a  faeienda  iniuria  arceantur.'^'  It  government  agents 
attempt  to  extort  illegal  taxes,  the  party  on  whom  the  attempt  is 
made  has  what  is  quaintly  called  the  "Jus  eum  propulsandi."^ 
Even  to  the  remotest  provinces  is  this  right  reserved.  "Contra 
nostra  praecpta  si  quis  vetito  et  temerario  ausu  exactionem  aude- 
bit — licebit  provincial!,  temeritatem  legitime  repellere."*  Nor  was 
it  from  any  popular  impulse  that  the  Roman  law  thus  spoke.  Ex- 
cept for  the  preservation  of  the  due  symmetry  of  government,  and 
the  maintenance  of  each  member  of  the  body  politic,  subject  as  well 
as  officer,  in  his  due  orbit,  the  Roman  law  had  no  mission.  But 
that  each  member  of  the  body  politic  should  be  so  kept  in  his  due 
orbit,  its  concern  was  great.  If  each  subordinate  official — each  tax 
collector  or  each  deputy  of  a  deputy  prefect — be  recognized  as  jure 
dimno  impeccable  until  his  proceedings  are  by  law  reversed,  then  all 
the  gradations  of  government  will  be  destroyed.  Not  merely  will 
the  subject  have  to  submit  to  spoliation  witliout  redress,  not  only 

visions  of  that  Act,  and  for  obstruct-  *  L.  4.  Cod.  de  discussoribus. 

ing  officers,  etc.,  in  their  daties,  etc.  ^  L.  5.  Ck>d.  de  executor,  et  exact. 

St.  1866,  27,  28.    There  is  nothing,  See,  for  a  summary  of  these  and  other 

however,  in  this  statute  to  prevent  statutes,  Berner's  Lehrbuch,   3  211, 

the  arrest  of  a  Federal  officer,  though  who  shows  that  even  the  canon  law, 

in  execution  of  his  duties,  on  a  State  which  accepted  the^ur^  divino  claims 

warrant  for  felony ;  U.  S.  v,  Kirby,  7  of  government  in  their  highest  sense, 

Wall.    482,    1868 ;  or    misdemeanor ;  took  the  same  view :  **  Auch  das  Ka- 

Penny  v.  Walker,  64  Me.  480, 1874.  nonische  Recht,  das  gewiss  dem  Straf- 

^  L.  12. 4.  Cod.  si  a  non  competente  baren  Widerstande  gegen  die  Ob  rig- 

iudice.    (7.  48.)    L.  170.  D.  de  reg.  keit   keinen  Vorschub    leisten  will, 

iur.  bestatigt  diese  Grundsatze.''    C.  5.  x. 

'  L.  20.  D.  de  regulis  juris.    C.  6  de  sentent.  ex 

'  L.  5.  Cod.  de  iure  fisci  (10.  1).  comm.  in  Vlto. 
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will  the  coffers  of  subalterns  be  gorged  with  the  spoils  of  the  wrecked 
industry  of  the  laborer,  but  the  pettiest  policeman  will  have  the  same 
jure  divino  claims  to  irresistibility  as  the  prince,  and  in  case  of  col- 
lision the  prince  can  claim  no  higher  infallibility  than  the  policeman. 
Instead  of  government  this  would  be  chaos. 

§  647.  Nor  could  it  be  justly  replied,  so  said  the  old  jurists,  that 

the  subject,  in  case  of  oppression,  could  have  redress  by  a 

pj^y  in      suit  at  law.   What  redress  could  he  have  if  the  injury  suf- 

•uch  CMOS    fered  by  him  be  irreparable  ?  What  comfort  is  it  to  a  man 

not  oon-  ''  ^        * 

fined  to  a  who  has  been  insulted,  plundered,  or  wounded,  that  the 
law.  officer  who  has  done  him  the  injury  is  removed  or  im- 

prisoned? And  how  poor  a  compensation  is  money  to 
one  who  has  had  his  family  rights  invaded,  or  his  person  maimed, 
or  his  business  destroyed  ?  And  can  even  such  reparations  as  these 
be  secured  ?  Is  it  sure  that  the  law  will  punish  the  officer  for  his 
ill^al  acts  ?  Is  not  the  idea  of  the  irresistibility  of  an  official  so 
far  blended  with  that  of  infallibility,  that  the  same  superstitious 
reverence  for  authority  which  saved  him  from  being  resisted  when 
he  outraged  another  may  save  him  from  being  convicted  when  sued 
for  the  outrage  ?  Is  it  certain  that  the  offending  officer  will  allow 
an  appeal  ?  Is  it  not  likely  that  the  violence  that  outrages  will 
interpose  to  prevent  the  party  injured  from  making  complaint?  So 
argued  the  old  jurists  in  support  of  the  position  that  when  an  officer 
transcends  his  jurisdiction,  or  illegally  encroaches  on  a  subject's 
rights,  then  resistance  to  him  is  not  only  lawful  but  meritorious. 
The  old  English  common  law  writers  argued  from  another  stand- 
point. The  theory  of  due  and  symmetrical  official  gradation,  which 
so  much  fascinated  the  jurists  of  Rome,  had  no  charms  for  those  of 
England  at  the  time  the  English  common  law  took  shape.  To  them 
feudalism  was  the  true  governmental  model,  and  in  feudalism  the 
mesne  lord,  or  the  lord  of  the  ma  ..or,  or  the  lord  of  the  manor's 
bailiff^,  was  as  absolute  as  the  lord  paramount.  Undoubtedly  the 
mesne  lord  was  responsible  to  the  lord  paramount  if  the  lord  para- 
mount was  strong  enough  to  exact  such  responsibility.  But  the 
vassal  was  bound  to  implicit  obedience  to  the  lord  whom  he  imme- 
diately served,  or  to  any  representative  that  lord  might  depute.  To 
this  principle  of  feudalism  may  be  traced  that  line  of  early  English 
decisions  which  hold,  that  when  officers  of  justice  transcend  their 
powers  the  remedy  is  not  resistance  but  submission,  and  subsequent 
appeal  to  the  law  for  redress.  No  doubt  this  view  has  been,  in 
recent  years,  as  is  elsewhere  seen,  much  modified.  But  it  may  still 
be  a  question  whether  a  sound  and  free  jurisprudence  does  not  re- 
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commend  modifications  still  more  liberal,  and  a  still  closer  approxi- 
mation to  the  principles  of  the  jurists  of  Rome. 

§  648.  But  even  by  the  English  common  law  it  is  settled  that  to 
constitute  the  offence  of  resisting  an  officer  it  must  be  shown  that 
the  process  is  l^al.^     The  officer  must  at  the  time  be  engaged  in 
executing  his  duties,  and  the  defendant  must  be  notified  thereof;^ 
and  unless  there  be  notification  or  knowledge  to  this  effect, 
the  killing  of  the  officer  ip  resisting  the  arrest  will  not  be  a^t 
murder.     Thus,  where  a  bailiff  pushed  abruptly  and  vio-  P'^^*^^ 
lently  into  a  gentleman's  chamber  early  in  the  morning  in  S^  »nd 
order  to  arrest  him,  but  not  telling  his  business  or  using  notified. 
words  of  arrest,  and  the  party  not  knowing  that  the  other 
was  an  officer,  in  the  first  surprise  snatched  down  a  sword  which 
hung  in  his  room  and  killed  the  bailiff,  this  was  ruled  to  be  only 
manslaughter.^ 

An  officer  making  an  arrest  by  virtue  of  a  warrant,  however,  is 
not  bound  to  exhibit  his  warrant  and  read  it  to  the  prisoner  before 
securing  him,  if  he  resist.*     And  there  is  a  current  of  authority  to 

^  Supra,  i  414;  Com.  v.  Newton,  him,  and  the  subsequent  failure  of 

123  Mass.  420, 1877 ;  People  v,  Mul-  the   officer  to  discharge   his  further 

doon,  2  Parker  C.  B.  13. 1823;  Com.  duty  cannot  affect  defendant's  pre- 

V.  Bryant,  9  Phila.  595, 1872 ;  State  v.  vious  offence.    See  State  v,  McAfee, 

Zeibart,  40  Iowa,  169, 1874 ;  Barbour's  107  N.  C.  812, 1890.    See,  fully,  supra, 

Cr.    Treatise,    82 ;   Boscoe's  Cr.  Ev.  JJ  402-444 ;  and  Whart.  Cr.  PI.  A  Pr, 

625,656.    See  State  t;.  Cassady,  52  N.  |J  1-17. 

H.  500,   1872 ;    CJom.  v.  Tobin,  108       «  1  Hale,  470.    Infra,  {  650 ;  supra, 

Mass.  426,  1871;  State  v,  Moore,  39  {{  402-444;  Whart.  Cr.  PI.  &  Pr.  J§ 

Conn.  244,  1872.  1-11 ;  B.  v.  Cumpton,  L.  B.  5  Q.  B. 

In  Com.  V.  Tobin,  108  Mass.  426,  D.  341,  1880 ;  42  L.  T.  (N.  S.)  543  ; 

1871,  the  defendant  was  indicted  for  Coddw.  Cabe,  13  Cox  C.  C.  202,  1872 ; 

assaulting  an  officer  in  the  discharge  Johnson  v.  State,  5  Tex.  App.  43, 1879 ; 

of  his  duty.    It   appeared  that   the  Thomas  v.  State,  90  Ga.  437,  1892; 

defendant  was  arrested  for  a  breach  of  White  v.  State,  29  Tex.  App.  530, 

the  peace.    It  did  not  appear  that  1891.    See,  under  Alabama  statute, 

any  complaint  was  subsequently  made  ^ones  v.  State,  60  Ala.  99. 
against  him.    The  defendant  requested       It  is  sufficient  if  the  official  char- 

a  ruling  that  the  failure  to  complain  acter  of  the  officer  be  known  to  the 

against  and  prosecute    him  for  the  defendant.    State  v.  McAfee,  107  N. 

offence  for  which  he  was  arrested  made  C.  812,  1890. 

the  officer  a  trespasser,  and  the  de-       •  1  Hale  470.    Supra,  J§  402-444. 
fondant  had  a  right  to  resist  him.       *  Com.  v.  Cooley,  6  Gray,  (Mass.) 

This  was   refused   by  the   Supreme  350,  1856.    See  Johnson  v.  State,  30 

Court,  because  the  offence  of  defendant  Ga.  426,  1860;  Whart.  Cr.  PI.  &  Pr. 

was    complete    as    soon   as   he   had  H  1-11. 
assaulted  an  officer  lawfully  holding 
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the  effect  that  the  legality  of  an  officer's  appointmeDt  cannot  be 
tested  by  a  forcible  resistance  to  his  acts.'  This  may  be  sound  law 
when  the  defendant,  by  his  conduct,  or  by  the  issue  presented  by 
him,  admits  that  the  party  resisted  holds  the  office  in  question.  But 
the  rule  ought  not  to  be  extended  to  cases  where  the  object  is  to  test 
the  right  of  the  party  resisted  to  hold  the  office,'  nor  to  cases  where 
the  pretence  is  to  exercise  an  office  not  really  existing.' 

§  649.  If  the  defendant,  indicted  for  resisting  an  officer,  can  prove 
Ignorance  *^**  ^®  ^^  ignorant  that  the  party  resisted  was  an  officer, 
a  defenoe     this  is  a  defence  to  the  indictment  for  resistance  :*  but  not 

to  indict- 
ment for     to  that  for  an  assault,  if  undue  violence  were  used.^    So 

^^^  "^'  persons  interfering  in  an  arrest  by  an  officer  under  crimi- 
nal process,  not  knowing  that  he  is  an  officer  and  acting  in  the  dis- 
charge of  his  duty,  but  interfering  with  the  intention  of  quelling  a 
fight,  if  they  use  more  force  than  is  necessary  for  that  purpose,  are 
liable  to  an  indictment  for  an  assault.*  On  the  other  hand,  a  de- 
fendant who  aggressively  assaults  an  officer  in  ignorance  of  the  lat- 


*  See  R.  V.  Gordon,  1  Leach,  516,  N.  Y.  509,  1865 ;  People  v.  Muldoon, 
1782 ;  R  V,  Newton,  1  C.  <&  K.  469,  2  Parker  C.  R.  18,  1823 ;  Logue  v, 
1844 ;  Jones  v.  Stevens,  11  Price,  235,  Ck>m.,  38  Pa.  265, 1861 ;  State  v.  Belk, 
1822 ;  State  v,  Boies,  84  Me.  235,  76  N.  C.  10.  1877 ;  Johnson  v.  State, 
1852;  Com.  v.  Dugan,  12  Mete.  233,  26  Tex.  H7, 1861.  See  Com.  v.  Kirby, 
1847 ;  Com.  t;.  Cooley,  6  Gray,  354,  2  Cush.  577, 1849,  and  cases  mpra,  U 
1856  ;  People  v.  Hopson,  1  Denio,  574,  419,  491. 

1845 ;  Muir  v.  State,  8  Blackf.  154,  That  the  indictment  must  aver  such 

1845 ;  Garrett  v.  State,  89  Ga.  446,  knowledge,  see  State  v.  Malonev,  12 

1892.  R.  S.  251, 1879,  citing  Com.  v.  Kirby, 

*  See  Smith  v.  Taylor,  1  New  Rep.  2  Cush.  577, 1849 ;  Com.  v.  Cooley,  6 
196,  1817  ;  11  Mod.  308 ;  4  M.  &  S.  Gray,  35,  1856 ;  State  v.  Downer,  8 
548;  R.  V.  Curvan,  1  Mood.  C.  C.  132,  Vt.  424,  429,  1836 ;  Kernan  v.  State, 
1826;  Com.  v.  Carey,  12  Cush.  246,  11  Ind.  471,  1858  ;  United  States  v, 
1853 ;  People  v.  Gulick,  Hill  &  Denio,  Tinklepaugh,  3  Blatch.  425,  1856  ; 
229,  1843 ;  McQuoid  v.  People,  3  United  States  v.  Keen,  5  Mason,  453, 
Gilm.  76,  1846;  Cantrill  v.  People,  1830;  Com.  v.  Israel,  4  Leigh,  675, 
Ibid.  356, 1846 ;  Aulanier  v.  Governor,  1833  ;  State  v.  Hilton,  26  Mo.  199, 
1  Tex.  653, 1848.  1858.    /S^pra,  {{  87-8. 

In  Com.  V.  Sheriff,  3  Brewst.  343,  *  See  supra,  J  630  a.    That  an  ex- 

1869,  it  was  held  that  remonstrance  cessive  assault  by  the  officer  may  be 

was  not  resistance.    And  see  Whart.  repelled  by  the  party  attacked  without 

Cr.  PI.  &  Pr.  §  5,  and  infra,  J  1617.  criminal  responsibility,  see  Com.  v, 

*  Ex  parte  Snyder,  6^  Mo.  5S,1S77.  Dougherty,    107    Mass.    243,    1871. 

*  Supra,  J  87 ;    R.  v,  Ricketts,   3  Supra,  i  102. 

Camp.  68,  1813 ;    Com.  v,  Kirby,  2  •  Com.  v.  Cooley,  6  Gray,  350, 1856. 
Cush.  577,  1849 ;  Yates  v.  People,  32 
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ter's  official  rank  is  said  to  be  liable,  for  the  reason  that  he  volun- 
tarily perpetrates  an  unlawful  act,  to  conviction  for  the  aggravated 
offence.^  But  this  exception  is  to  be  jealously  limited.  It  is  against 
the  policy  of  the  State  to  clothe  its  servants  with  official  immunities, 
except  when  engaged  in  official  acts.  The  immunity  belongs  not  to 
the  individual  but  to  the  office ;  and  if  the  immunity  is  to  be  vindi- 
cated, the  office  must  be  proclaimed.  To  punish  resistance  to  a  secret 
officer  as  a  crime  turns  first  the  officer  into  a  spy,  and  then  the  spy 
into  a  despot.* 

It  should  at  the  same  time  be  remembered  that  though  an  officer 
attempting  to  execute  process  be  unauthorized,  and  therefore  a  tres- 
passer, yet  he  is  not  bound  to  submit  to  unreasonable  and  unneces- 
sary violence,'  and  may  defend  himself  against  the  same  without 
being  guilty  of  an  assault.^  Nor  is  a  blow  necessary  to  constitute 
the  offence  of  resistance.*  There  must,  however,  be  some  actual 
overt  act  of  obstruction.* 

§  650.  An  indictment  for  resisting  an  officer  while  attempting  to 
serve  a  lawful  process  need  not  describe  particularly  the 
nature  of  the  process,  or  the  mode  of  the  resistance/    But  i^ent  need 
the  indictment  must  set  forth  that  such  process  was  l^al,  ^^^^^ 
or  so  describe  it  as  to  show  it  to  be  so ;  and  if  issued  from  oess  in 
a  court  of  limited  jurisdiction,  it  must  appear  that  the 
court,  in  issuing  it,  acted  within  the  sphere  of  their  authority*    It 

1  U.  S.  V.  Liddle,  2  Wash.  C.  C.  1875.    Under  Texas  statute,  see  Hill 

206,  1808 ;  U.  S.  v.  Ortega,  4  Ibid.  v.  State,  48  Tex.  829,  1876. 

681, 1826 ;  U.  S.  v.  Benner,  Baldwin,  •  Com.  v.  Sheriff,  8  Brewst.  348, 

284,  1880.    Supra,  |  87.  1869.    In  U.  S.  v.  Lukins,  8  Wash.  C. 

^  It  is  no  defence  to  an  indictment  0.  386,  1818,  it  was  said  obiter  that 

for  forcibly  obstructing  an  officer  of  refusal  to  obey  an  officer  is  indictable 

the  customs  in  the  discharge  of  his  resistance.    This    is  disapproved   in 

duties,  that  the  object  of  the  defen-  State  v.  Welch,  87  Wis.  196, 1876,  as 

dant  was  personal  chastLsement,  and  without  authority  and  reason, 

not  to  obstruct  or  impede  the  officer  ^  McQuoid  v.  People,  3  Gilm.  76, 

in  the  discharge  of  his  duties,  if  he  1846. 

knew  the  officer  to  be  so  engaged.   U.  *  U.  S.  v,  Stowell,  2  Curtis  C.  C. 

S.  V,  Keen,  6  Mason,  463, 1820.  163, 1864 ;  State  t;.  Scammon.  22  N.  H. 

»  People  V.  Murray,  7  N.  Y.  Sup.  44, 1860 ;  State  v.  Beasom,  40  N.  H. 

548.  1889.  367, 1860 ;  Cantrill  v.  People,  3  Gilm. 

♦  People  V,  Gulick,  Hill  &  Denio,  366,  1846 ;  Bowers  v.  People,  17  111. 
229, 1843.  873, 1847 ;  State  v.  Hailey,  2  Strob.  73, 

*  Roddy  v.  Finnegan,  43  Md.  490,  1847;  Slicker  v.  State,  8  Eng.  (13  Ark.) 
1876 ;  Woodworth  v.  State,  26  Ohio  397,  1868.  See  State  v.  Henderson, 
St.  196, 1876.  Under  Wisconsin  stat-  16  Mo.  486,  1862 ;  State  v.  Burt,  26 
ute,  see  State  v,  Welch,  37  Wis.  196,  Vt.  378,  1863.    And  see  contra,  State 

V.  Belk,  76  N.  C.  94, 1877. 
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is  not  enough  to  say  that  the  defendant  "  resisted  "  the  officer  ;  for 
this  is  a  mere  conclusion  of  law.^ 
651.  Municipal  and  police  are^  equally  with  State  officers,  under 
the  protection  and  subject  to  the  limitations  of  this  branch 

Municipal        «    i      i         • 
and  police    Of  the  law.' 

derMiLnie°  §  ^^2.  Officers  charged  with  process  are  eminently  un- 
sanction. Jer  ^he  protection  of  the  law,  and  to  forcibly  resist  them 
And  BO  of  is  therefore  not  only  an  indictable  offence,^  but,  if  amount- 
**h^roed  ^^^  ^  *°  obstruction  of  process,  is  a  contempt  of  court, 
with  pro-  summarily  punishable  as  such/  If  a  party  assist  in  resist- 
ing a  criminal  arrest,  he  may  become  thereby  an  accessary 
after  the  act,  by  endeavoring,  if  the  case  be  one  of  felony,  to  shelter 
the  accused,^  while  if  the  offence  be  misdemeanor  (or,  according  to 
the  old  authorities,  treason)  then  by  the  old  common  law  a  party 
aiding  in  resisting  the  arrest  is  indictable  as  a  principal  in  such  of- 
fence.* Now,  however,  that  the  common  law  offence  of  accessary- 
ship  has  become  generally  obsolete,  the  offence  is  tried  m  most  jur- 
isdictions as  a  substantive  felony  or  misdemeanor,  as  the  case  may 
be  J  It  is  within  the  election  of  the  prosecution,  however,  to  treat 
the  offence  as  a  substantive  misdemeanor,  waiving  its  accessorial 
character ;  and  in  most  jurisdictions  this  is  required  by  statute.^ 

^  Lamberton  v.  State,  11  Ohio,  282,  493, 1880;  U.  S.  v.  Fullhart,  47  Fed. 
1842 ;  though  see  U.  S.  v,  Batchelder,  Rep.  802,  1891.  Infra,  1 1880.  As  to 
2  Oall.  15,  1814 ;  State  t;.  Hooker,  17  who  is  an  officer  in  this  sense,  see  Ma- 
Vt.  658,  1845.  verty  v.  State,  10  Lea,  729. 1882. 

An  indictment  for  assaulting  and  *  Whart.  Or.  PL  &  Pr.  H  949  et  seg, 
obstructing  an  officer  in  the  discharge  ^  Supra,  }  241 ;  4  Bl.  Com.  (Wend, 
of  his  duties  as  such  averred  that  the  ed.)  129-30 ;  Dalt.  530 ;  1  Hale, 
defendant  made  an  assault  upon  the  619 ;  2  Hawk.  c.  29,  s.  26 ;  B.  v.  Mars- 
officer,  and,  while  the  latter  was  in  den,  L.  B.  1  C.  C.  131, 1868 ;  11  Cox 
the  due  and  lawful  execution  of  his  C.  C.  90;  U.  S.  v.  Tinklepaugh,  3 
office,  did  "  unlawfully,  knowingly,  Blatch.  426, 1856 ;  Slicker  v.  State,  13 
and  designedly  hinder  and  oppose  Ark.  397, 1853. 
him,"  etc. ;  this  was  held  to  be  a  suffi-  •  See  B.  v.  Marsden,  L.  B.  1  C.  C. 
cient  allegation  that  the  defendant  131 ;  11  Cox  C.  C.  90,  1868 ;  State  v, 
knew  that  the  person  assaulted  was  Downer,  8  Vt.  424,  1836;  State  v. 
an  officer.  Com.  v,  Kirby,  2  Cush.  Buchanan,  17  Ibid.  573,  1845 ;  Com. 
577-8,  1844.  v.  Miller,  2  Ashm.  61,  1839.    As  to 

*  Johnson  t?.  State,  30  Ga.426, 1860.  rescue,  see  infra,  J  1680. 

»  See  supra,  J  414 ;  Whart.  Cr.  PI.  &       '  Infra,  U  1677, 1680. 
Pr.  ii  1-5 ;  Phillips  v.  State,  66  Ga.       *  B.  v.  Cumpton,  L.  B.  3  Q.  B.  D. 
755, 1881.    Under  federal  statute,  see  341,  1880 ;  B.  v.  Bailey,  L.  B.  1  C.  C. 
U.  S.  V.  Martin,  17  Fed.  Bep.  150,  347,   1872";  Woodworth  v.  State,  26 
1883 ;  U.  S.  V,  Kindred,  4  Hughes,   Ohio  St.  196, 1875. 
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It  is  not  necessary  that  there  should  be  a  blow  struck  or  force 
actually  applied/  though  it  is  essential  that  the  resistance  should 
imply  the  application  of  force,  actual  or  threatened  f  mere  vitupera- 
tion not  constituting  the  offence,  unless  there  be  an  apparent  inten- 
tion to  resist  by  force.*  But  whether  the  process  be  criminal  or  civil, 
resistance  to  its  execution,  whereby  such  execution  is  hindered,  is  an 
indictable  offence.*  The  officer^s  title  is  not  at  issue  in  such  a  prose- 
cution,* when  it  appears  that  he  is  an  officer  defcusto^  i.  e.,  the  recog- 
nized official  representative  of  a  government  in  actual  power  J  The 
process,  however,  must  be  legal  primd  fade^  since  if  this  test  were 
not  applied  everybody  could  arrest  everybody  else.*  When  "legally 
appointed  and  duly  qualified"  is  averred,  these  averments  must  be 
proved.^*^  Merely  technical  defects  on  the  writ,  however,  cannot  be 
set  up  as  a  defence.^^  Knowledge  that  the  person  resisted  is  an . 
officer,  however,  must  be  shown,  though  this  knowledge  may  be  in- 
ferred from  all  the  circumstances  of  the  case.^^ 

§  652  a.  The  converse  of  what  has  just  been  stated  is  true  in  re- 
gard to  the  duty  imposed  upon  citizens  to  aid  officers  when 
in  the  lawful  discharge  of  their  duties.   As  is  noticed  more  entiSed 
fully  iu  another  work,^  "  This  duty  of  the  citizen  is  abso-  ?^  ^^ 
lute.     .     .     .     His  obligation  to  come  to  the  aid  of  the 

1  U.  S.  V.  Lukins,  3  Waah.  C.  C.  State  v.  Black,  109  N.  C.  866. 1891 ; 

335, 1818 ;  U.  S.  v,  Bootie,  2  Burr.  864 ;  Garrett  v.  State,  89  Ga.  446,  1892. 

Woodworth  v.  State,  26  Ohio  St.  196,  Supra,  |  648. 

1876 ;   Heath  v.  State,  36  Ala.  273,  '  See,  on  this  subject,  Whart.  Cr. 

1862.  PI.  &  Pr.  J  966.    Infra,  i  1572  d. 

^  See  supra,  JJ  604,  646 ;  State  v.  «  Supra,  i  646 ;  Whart.  Or.  PI.  & 

Moore,  39  Conn.  244,  1872.  Pr.  §§  7  et  seg, ;  Com.  v.  Cooley,  6  Gray, 

'Com.  V.  Sheriff,  3   Brewst.  343,  354, 1866 ;  Cantrill  v.  People,  8  III.  356, 

1869 ;  State  v.  Welch,  37  Wis.  196,  1846 ;  State  v.  Shelton,  79  N.  C.  605, 

1875.  1879.    As  to  tests,  see  Whart.   Cr. 

*  See  Whart.  Cr.  PI.  &  Pr.  §J  4  et  seg,  PL  &  Pr.  J  6,  1878. 

'^  U.  S.  V  Wood,  2  Gall.  361.  1815 ;  »  See  mpra,  U  402,  444,  648. 

State  V.  Bateswell,  105  Mo.  609,  1891 ;  "  State  v,  Sherburne,  59  N.  H.  99. 

Whart.  Crim.  Ev.  |  833.    Supra,  ii  "  Supra,  U  402-444;  Com.  v.  Mar- 

646  et  aeq. ;  infra,  \  1617.  tin,  98  Mass.  4, 1867  ;  People  v.  Mead, 

92  N.  Y.  415.  1883 ;  McQuoid  v.  Peo- 


•  R.  v.  Newton,  1  C.  &  K.  469. 1844 
Morse  r.  Calley,  5  N.  H.  220, 1830 
Com.  V,  Dugan,  12  Mete.  233,  1847 
State  V.  Carroll,  88  Conn.  448,  1871 
People  V,  Hopson,  1  Denio,  674, 1845 
Roddy  v.  Finnegan,  43  Md.  490, 1878 
State  r.  Johnson,  12  Ala.  840,  1847 


pie,  3  Gilm.  76, 1846 ;  Nolty  v.  State, 
17  Wis.  668,  1864 ;  Graham  v.  State, 
29  Tex.  App.  31,  1890. 

»  Supra,  \  649.  Whart.  Cr.  PI.  & 
Pr.  \  7. 

"  Whart.  Cr.  PI.  &  Pr.  J  17,  note. 
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sheriff  (or  other  officer)  is  just  as  imperative  as  that  imposed  on  the 
latter  to  see  that  the  community  suffer  no  harm  from  licentious- 
ness."^ 

'  King,  J.,  cited  Ibid. ;    and  see  5  Whart.  437, 1840 ;  Anon.,  1  Haz.  U. 

in/ray  i  1584 ;  B.  v.  Brown,  C.  <&  M.  S.  Beg.  263 ;  Garrett  v.  State,  89  Qa. 

314,  1841 ;  Beep.  v.   Montgomery,  1  446, 1892. 
Yeates,  419,  1795;  Ck>n)fort  v.  Com., 


POINTS  REQUESTED  FOB  THE  DEFENCE  DIPBOPEBLY 
REFUSED,  AND  ERRONEOUS  CHARaES. 

Self-defence.   Improper  Charge  Conceraing  Quarrel. 

Defendant  requested  the  court  to  instruct  the  jury  "  that  if  the  defendant 
went  to  M.'s  house  to  commit  any  offence  against  the  law,  but  abandoned 
such  intention  and  attempted  to  avoid  a  difficulty  with  his  adversary,  M., 
and  was  then  pursued,  his  right  of  self-defence  revived,  and  he  had  the  right 
to  kill  his  adversary  to  prevent  being  killed  or  any  serious  bodily  injury  to 
himself,  and  if  the  jury  so  find  they  will  acquit  the  defendant"  Refused. 
Held,  on  appeal,  error.    McSpatton  v.  State,  80  Tex.  App.  616, 1892. 

A  Forcible  Retaking  of  Stolen  Property  is  Not  an  Assault. 

The  court  instructed  the  jury,  at  the  request  of  the  State,  that  ''even 
though  they  should  believe  that  Richard  T.  Bennett  and  C^rge  C.  Evans 
irregularly  or  improperly  obtained  possession  of  the  horses  in  controversy, 
yet  such  fact  would  not  justify  defendant  in  retaking  the  same  by  force,  nor 
by  the  use  of  a  deadly  weapon."  Held  error,  as  the  evidence  showed  that 
the  horses  had  been  taken  formerly  from  the  defendant,  who  in  good  fJEuth 
claimed  possession  of  them.    State  v.  Dooley,  121  Mo.  591, 1894. 

Shooting  Case.    Erroneous  Charge. 

It  was  held  error  for  the  court  to  assume  in  its  charge,  as  a  matter  of  law, 
that  to  discharge  a  gun  loaded  with  powder  only  at  a  person  not  more  than 
fifteen  steps  distant  would  constitute  the  statutory  offence  of  shooting  at 
another,  as  the  law  fixes  no  maximum  or  minimum  distance.  Clark  v.  State, 
84  Ga.  577, 1890. 

Charge  that  Drunkenness  is  No  Excuse  Held  Erroneous. 

Where  there  is  evidence  that  the  defendant  was  too  drunk  to  be  able  to 
form  an  intent,  on  trial  for  assault  with  intent  to  murder,  it  is  error  for  the 
judge  to  instruct  the  jury  in  the  language  of  Bev.  St.  111.  1889,  c.  38,  2  291, 
that  "  drunkenness  is  no  excuse  for  the  commission  of  any  crime  or  misde- 
meanor, unless  such  drunkenness  was  occasioned  by  the  fraud,  connivance, 
or  force  of  some  other  person  for  the  purpose  of  causing  the  perpetration  of 
an  offence."  Such  an  intent  to  murder  constitutes  the  gist  of  the  offence. 
Crosby  v.  People,  137  111.  325,  1891. 
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Charge  Relatiye  to  Cliaracter. 

An  instniction  on  the  trial  of  an  indictment  for  assault  with  intent  to 
murder,  that  defendant  is  not  on  trial  for  having  a  good  or  bad  character ; 
that  the  jury  are  not  to  take  into  account  his  good  or  bad  character ;  and  that 
if  the  allegations  are  not  supported  by  the  proof  beyond  a  reasonable  doubt, 
they  must  acquit.    Held  error.    Jones  v.  State,  96  Ala.  102,  1892. 

Right  to  Protect  Property  by  Necessary  Force. 

Where  the  facts  were  that  the  prosecutor  was  driving  on  the  side  of  a 
beaten  road  where  defendant  was  cutting  the  grass,  when  the  alleged  assault 
took  place ;  the  defendant  requested  the  court  to  charge  "  that  the  defendant 
had  a  legal  right  to  cut  the  grass  on  his  side  of  the  highway ;  that  the  grass 
there  growing  belonged  to  him  as  much  so  as  the  grass  growing  on  any  other 
part  of  his  farm ;  and  for  the  purpose  of  harvesting  the  grass  so  growing  on 
his  side  of  the  highway  he  had  a  right  to  be  there  in  person  for  that  purpose, 
either  of  his  own  right  or  as  the  servant  of  his  father,  who  appears  to  be  the 
owner  of  the  land,  so  long  as  he  did  not  interfere  with  the  free  and  ordinary 
use  of  the  highway  for  public  travel."  And  also  that  defendant  had  a  right 
to  protect  the  grass,  and  in  so  protecting  it  from  being  run.  over  and  destroyed 
by  Stieman  he  would  be  justified  in  using  as  much  force  as  would  be  neces- 
sary to  keep  Stieman  from  destroying  it ;  and  if  the  jury  found  that  no  more 
force  was  used  than  was  necessary  to  protect  it,  their  verdict  should  be  for 
the  defendant.    Refused.    Held  error.    People  v.  Fobs,  80  Mich.  559, 1890. 
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PART  11. 

OFFENCES  AGAINST  PROPERTY. 


CHAPTER    IX. 


FORGERY. 


I.  Definition. 

Forgery  is  firaudulently  making 
a  false  suable  document  with 
intent  to  defraud,  {  668. 

Is  a  misdemeanor  at  common 
law,  and  as  such  cognizable 
in  State  courts,  2  653. 
n.  Modes  of  Perpbtbation. 

All  concerned  in  are  principals, 
{655. 

Partner  may  be  guilty  of  against 
partner,  2  656. 

Party  signing  his  name  when 
such  name  is  another's  may 
be  guilty  of  forgery,  {  657. 

Otherwise  when  names  are 
slightly  variant,  {  658. 

Forgery  to  sign  under  an  as- 
sumed name,  i  659. 

Forgery  to  sign  name  of  non- 
existent person,  2  660. 

Forgery  to  alter  writer's  name 
when  effect  is  to  defraud, 
J  661. 

And  so  to  falsely  alter  one's 
own  executed  deed,  §  662. 

Fraudulently  executing  deed 
with  a  false  date  may  be  for- 
gery, i  663. 

Forgery  to  make  false  entry  in 
pass-book,  {  664. 

So  as  to  entries  in  book  settle- 
ments, i  665. 

So  as  to  books  of  original  entry, 
2  666. 
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So  when  clerk  makes  fidse  en- 
tries in  book  he  is  employed 
to  keep,  2  667. 

Signing  another's  name  without 
authority  is  forgery,  2  668. 

Agent  having  bond  fidt  belief 
that  he  is  authorized  to  sign 
is  not  guilty  of  forgery, 
2  669. 

Fraudulently  using  a  man  of 
straw  as  acceptor  to  charge  a 
responsible  person  of  the 
same  name  is  forgery,  2  670. 

Forgery  to  fill  up  blank  with 
terms  other  than  authorized, 
2  671. 

So  to  fill  up  without  authority 
cheque  already  signed,  2  672. 

So  for  an  agent  fraudulently  to 
alter  terms  he  was  employed 
to  write,  2  673. 

But  it  is  not  forgery  fraudulently 
to  induce  another  to  sign  a 
document,  2  674. 

Forgery  may  be  by  writing, 
printing,  or  engraving,  2  675. 

An  erasure  may  be  a  forgery, 
2  676. 

And  so  of  mutilations,  2  677. 

An  addition  must  be  specifi- 
cally pleaded,  2  678. 

False  personation  is  not  forgery, 
2  679. 


CHAP.  IX.] 


FOBGEBY. 


III.  What  Instruments  are  the 
Objects  of  Forgery. 

Necessary  that  instniment 
should  support  a  primd  fade 
case,  2  680. 

But  instrument  need  not  be  in 
writing  or  in  words,  i  681. 

Bonds,  deeds,  commercial  pa- 
per, receipts,  orders,  "other 
writing,"  i  682. 

Judicial  or  political  records, 
3  683. 

Book  entries,  {  684. 

Railway  and  other  tickets,  {  685. 

False  making  of  another's  sig- 
nature to  a  statement  ex- 
posing the  latter  to  suit  is 
forgery,  §  686. 

So  of  certificates  of  character, 
{687. 

But  not,  it  seems,  of  diplomas 
or  pictures,  {  688. 

Certificate  as  to  negotiable  pa- 
per is  forgery,  J  689. 

So  of  trade-marks  or  labels 
when  party  issuing  is  liable 
to  action  for  deceit,  {  690. 

Instrument  must  be  capable,  if 
genuine,  of  being  proof  in  le- 
gal process,  §  691. 

But  such  process  need  not  be 
against  the  party  whose  name 
is  forged,  §  692. 

Nor  need  the  party  injured  have 
a  local  legal  existence,  J  693. 

Nor  need  there  be  any  imme- 
diate personal  injury,  §  694. 

Nor  need  the  instrument  be 
more  than  primd  fade  proof, 
§695. 

But  an  instrument  that  in  no 
possible  case  can  be  sued  on 
cannot  be  the  object  of  for- 
gery, §  696. 

Defects  as  to  seals,  stamps,  and 
attestations,  may  not  destroy 
legal  efficacy,  §  697. 

Forgery  of  void  bank  notes  not 
indictable,  though  otherwise 


when  the  object  is  to  impose 
upon  third  person,  i  698. 

Notes  of  a  prohibited  denomi- 
nation may  be  forged,  §  699. 

A  forged  bank  note  must  be 
such  as  to  support  a  primd 
fade  case,  §  700. 

Fraud  on  public  at  large  is  suf- 
ficient to  sustain  indictment, 
2  701. 

Not  forgery  to  induce  another 
to  sign  his  name,  i  702. 
IV.  Uttering. 

Uttering  and  publishing  is 
knowingly  passing  an  instru- 
ment as  good,  I  703. 

Uttering  forged  notes  is  indicta- 
ble at  common  law,  3  704. 

To  uttering  an  intent  to  de- 
fraud is  necessary,  J  705. 

Uttering  may  be  inferentially 
proved,  {  706. 

No  defence  that  instrument  was 
obtained  by  a  trap,  §  707. 

But  there  must  be  an  exhibition 
of  the  instrument  lucri  catua, 
{708. 

And  a  capacity  to  injure,  {  709. 

When  ofience  is  felony,  parties 
counselling  are  accessaries 
before  the  fact,  {  710. 

Venue  is  placed  where  forged 
instrument  was  passed,  {711. 

Uttering  is  an  independent  of- 
fence, {  712. 

Intent  to  defraud  to  be  inferred 
from  facts,  {  713. 

No  defence  that  there  was  no 
party  at  the  time  to  be  de- 
frauded, {  714. 

Scienter  may  be  proved  by  other 

forgeries  and  utterings,  {  715. 

V.  Proof  of  Charter  of  Bank. 

When  bank  is  defrauded,  exist- 
ence of  bank  must  be  proved 
or  judicially  noticed,  {  716. 
VI.  Intention. 

Intention  to  defraud  necessary 
to  ofience,  {  717. 
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No  defence  that  the  party  intended 
no  harm,  or  that  the  claim 
was  just,  2  718. 
VII.  Handwbitino,  i  719. 
VIII.  Having  Counterfeit  Money 
IN  Possession. 

Having  counterfeit  money  in 
possession  with  intent  to  de- 
fraud is  a  statutory  offence, 
i720. 

Indictment  in  such  case  must 
describe  as  in  forgery,  {  721. 

Scienter  in  such  case  is  mate* 
rial,  i  722. 

Intent  to  be  inferred,  J  728. 

Having  in   possession   several 
kinds  of  notes  is  one  offence, 
J  724 
IX.  Inperence  of  Forgery  from 
Extrinsic  Facts. 

Collateral  mechanical  evidence 
of  forgery,  j  726. 

Presumption  of  forgery  from  ut- 
tering, 2  726. 
X.  Indictment  in  Forgery  and 
Uttering. 

Not  duplicity  to  state  the  of- 
fence in  varying  phases,  {  727. 

Variance  as  to  general  designa- 
tion of  instrument  fatal,  {  728. 

Instrument  must  be  accurately 
set  forth,  {  728  a. 

Of  a  foreign  language  transla- 
tion must  be  given,  2  729. 

Setting  forth  of  non-producible 
instruments  may  be  excused, 
J  780. 

Vignettes  and  mottoes  need  not 
be  given,  {  781. 

Nor  stamps,  i  782. 

Indorsements  need  not  be  given 
nor  surplusage,  788. 

Otherwise  as  to  dates,  784. 

Altered  and  inserted  words, 
when  material  must  be 
averred,  2  786. 

Sewing  to  indictment  is  not  suf- 
ficient, i  786. 

"  Tenor  "  means  words ;  "  pur- 
port, "  character,  J  787. 
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"  Purporting  to  be  "  not  essen- 
tial, i  788. 

Indictment  must  show  instru- 
ment to  be  capable  of  being 
used  in  legal  process,  2  789. 

Must  aver  extraneous  facts 
when  necessary  for  this  pur- 
pose, 2  740. 

In  setting  forth  charters  of 
banks  indictments  must  con- 
form to  statute,  2  741. 

Intent  to  defraud  must  be 
specially  averred  and  so  of 
scienter,  2  742. 

Possibility  of  fraud  is  enough 
to  sustain  averment,  2  748. 

Party  to  be  defrauded  must  be 
specified,  2  743  a. 

When  notes  of  fictitious  bank 
are  forged,  party  on  whom 
notfes  are  passed  should  be 
averred,  2  744. 

Actual  damage  need  not  be 
averred  or  proved,  2  745. 

Not  always  necessary  to  aver 
person  on  whom  paper  is 
passed,  2  746. 

Place  of  uttering  may  be  laid  as 
place  of  forgery,  2  747. 
XI.  Coining. 

State  courts  take  jurisdiction 
of,  2  748. 

Counterfeit  must  be  likely  to 
deceive,  2  749. 

All  participants  are  principals, 
2  760. 

General  description  of  coin  is 
enough,  2  751. 

Ofiering  with  intent  to  defraud 
is  uttering,  2  752. 

Guilty  knowledge  is  to  be  in- 
ferred from  £Etcts,  2  758. 

Existence  of  genuine  original 
need  not  be  proved,  2  754. 

Fraudulent  diminution  is  coin- 
ing, 2  755. 
Points  for  Defence  Improperly 
Refused,     and      Erroneous 
Charges.    (See  end  of  chapter.) 


CHAP.  IX.]  POBOEBY.  [§  653. 

I.   DEFINITION. 

§  653.  FoROEKY  at  common  law*  is  defined  by  Sir  Wm.  Black- 
stone  as  the  fraudulent  making  or  altering  of  a  writing  to  the 
prejudice  of  another's  rights'  and  by  Mr.  East  as  the  false  making 
or  altering,  malo  animo,  of  any  written  instrument  for  the  purposes 
of  fraud  and  deceit.' 

According  to  Sir  J.  F.  Stephen/  "  every  one  commits  a  misde- 
meanor who  forges  any  document  by  which  any  other  person  may 
be  injured,  or  utters  any  such  document  knowing  it  to  be  forged, 
with  intent  to  defraud,  whether  he  effects  his  purpose  or  not/'^ 

In  1865,  in  a  remarkable  case,  which  will  be  hereafter  criticised,^ 
Cockbum,  C.  J.,  declared  that  foi^ry,  "  by  universal  acceptation, 
is  understood  to  mean"  '^  the  making  or  altering  a  writing  so  as  to 
make  the  alteration  purport  to  be  the  act  of  Home  other  personj  which 
it  is  not."  But  this  definition  was  soon  found  too  scant,  and  after- 
ward, in  1869,  we  hear  it  announced  on  a  crown  case  reserved,  by 
Kelley,  C.  B.,  with  the  concurrence  of  all  his  associates,  that  tlie 
offence  consists  in  the  fraudulent  making  of  an  instrument,  in 
words  purporting  to  be  what  they  are  not,  to  the  prejudice  of 
another's  rights.^ 

By  Blackburn,  J.,  in  the  same  case,  the   following  definition 

^  That  the  crime  of  uttering  forged  A  certificate  of  character  to  induce 
papers  is  included  in  the  common  law  the  Trinity  House  to  enable  a  seaman 
definition  of  forgery,  see  In  re  Adutt,  to  act  as  master.  B.  v,  Toshack,  1 
55  Fed.  Rep.  376,  1893.  Den.  C.  C.  492, 1849.    Infra,  i  637. 

*  4  Bl.  Com.  247.  As  to  intent  to  Testimonials  whereby  the  offender 
defraud,  see  ir\fra,  2  717.  obtained  an  appointment  as  a  police 

»  See  2  Russ.  on  Cr.  709  et  seq.  constable.  R.  v.  Moah,  D.  &  B.  550, 
for  a  full  examination  of  the  English  1856.  Infra,  2  687. 
cases ;  and  see,  also,  2  East  P.  C.  852 ;  The  like  with  intent  to  obtain  the 
State  V.  Kimball,  50  Me.  411,  1861;  office  of  a  parish  schoolmaster.  R.  v. 
Com.  V.  Chandler,  Thacher  C.  C.  Sharman,  Dears.  C.  C.  285,  1854.  /n- 
187,  1828 ;  Pennsylvania  v.  McKee,  fra,  H  653,  685,  706. 
Addis  33, 1792;  Van  Home  v.  State,  A  certificate  that  a  liberated  con- 
5  Ark.  1845.  vict  was  gaining  his  living  honestly, 

*  Dig.  Crim.  Law,  art.  366.  to  obtain  an  allowance.    R.  v.  Mitch- 
'^  Of  this  he  gives    the  following  ell,  2  F.  &  F.  44, 1860.    Infra,  i  687. 

illustrations:  •  In  re  Windsor,,  6  B.  <&  S.  522, 
An  order  from  a  magistrate  to  a  1865 ;  10  Cox  C.  C.  118 ;  the  latter  re- 
jailer  to  discharge  a  prisoner  as  upon  port  being  the  fullest ;  and  see  criti- 
bail  being  given.  R.  v.  Harris,  R.  &  cism,  infra,  {  667. 
M.  (1  Moody)  393,  1833.  If{fra,  M  ^  R.  v.  Riteon,  L.  R.  1  C.  C.  200, 
682,683.  1869.    i»/ra,  |  663. 
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from  Comyn  is  adopted :  "  Forgery  is  where  a  man  fraudu- 
lently writes  or  publishes  a  false  deed  or  writing  to  the  prejudice 
of  another.''  This  definition  comes  nearer  than  the  two  previous 
toward  satisfying  the  cases  which  will  appear  hereafter.  As,  how- 
ever, it  is  too  limited  in  its  description  of  the  instrument  of  for- 
gery ("  deed  "  or  "  writing  "),  the  following  definition  is  now  pro- 
posed : 

Forgery  in  making  a  false  suable  document  wvth  intent  to  defraud.^ 
The  offence  is  consummated  by  the  making:  of  a  fisilse 

Forgery  is  .  .  .         .  . 

the  mak-  document,  on  which  suit  might  be  brought,  with  intent 
TOaWedoc-  ^  defwiud,  without  any  uttering.' 

"  uh'hi-  §  ^^^'  ^y  *^®  common  law  forgery  is  a  misdemeanor.^ 

tent  to  de-        By  statutes  passed  in  England  and  the  United  States, 

various  kinds  of  forgery  are  made  felonies.  Whether 
mMinorat  ^^  particular  cases  the  statute  has  absorbed  the  oflfence 
common      ig  a  matter  of  special  statutory  construction.     It  may  be 

generally  stated  that  unless  the  statute,  in  its  terms,  under- 
takes to  be  absorptive,  establishing  a  statutory  offence  coextensive 
with  the  offence  at  common  law,  forgery  may  still  be  pursued  as  a 
common  law  misdemeanor  in  cases  to  which  the  statute  does  not 
reach,  in  those  States  where  a  common  law  criminal  jurisdiction 
exists.  On  the  other  hand,  when  the  statute  in  its  terms  is  coexten- 
sive with  the  common  law,  then  the  statutory  remedy  must  be  ex- 
clusively followed  ;  and  eminently  important  is  it  for  the  pleader  to 
recollect  this  in  cases  where  by  statute  the  offence  is  made  a  felony.^ 
Yet  as  a  rule,  in  those  States  in  which  there  is  a  common  law  crimi- 
nal jurisdiction,  the  l^islature  has  not  attempted  to  absorb  the 
common  law  in  one  sweeping  statutory  enactment,  but  has  simply 
(as  in  England)  declared  that  certain  kinds  of  forgery  shall  be  felo- 
nies, or  shall  be  subject  to  special  penalties.     Where  this  is  the 

^  I  insert  this  limitation  in  accord-  tion  of  forgery  in  New  York  has  been 

ance  with  the    law  hereafter  given  remodelled  in  the  Penal  Code  of  1882, 

{infra,  J{  680-86)  and  to  exclude  the  H  609  et  seq. 

falsification  of  historical   and   news  '  B.  v,  Crocker,  2  Leach,  987,  1805 ; 

documents.    The  publication  of  false  B.  &  R.  97  ;  Com.  v.  Ladd,  15  Mass. 

news  is  an  independent  offence.    In-  526, 1819 ;  Com.  t;.  Chandler,  Thacher 

/m,  i  1448.  C.  C.  187,  1828. 

2  8  Steph.  Hist.  Crim.  Law,  186.  See  *  Supra,  {  22.    State  v.  Murphy,  17 

discussion  of  Eno's  Case,  30  Alb.  L.  R.  I.  698, 1892. 

J.  144  et  seq.;  Spear  on  Extrad.  (2d  ^  See  mpra,  §J  25-8. 
ed  )  276.  The  definition  and  classifica- 
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case,  other  kinds  of  forgery,  not  enumerated  in  the  statutes,  may  be 
prosecuted  at  common  law. 

That  forgery  of  federal  securities  is  cognizable  in  State  courts  we 
have  already  seen.* 

II.   MODES  OF  PERPETRATION. 

§  655.  Where  forgery  is  a  misdemeanor,  all  concerned,  by  force 
of  the  general  rule  as  to  misdemeanors,  are  principals. 
Where,  however,  the  offence — e,  gr.,  in  counterfeiting —  TOn«med 
is  a  statutory  felony,  those  counselling  and  advising  are  »«i.are 
accessaries  before  the  fact,  in  those  States  in  which  the 
distinction  between  principal  and  accessary  is  maintained,  while 
in  other  States  such  persons  are  principals.     But  all  actually  con- 
tributing to  the  work  are  principals.^    Nor  is  it  necessary  that  they 
should  be  cognizant  of  each  other's  action.     Thus  in  trials  for  forg- 
ing bank  paper,  the  maker  of  the  paper,  the  engraver  of  the  plate, 
the  filler  up  of  the  instrument,  have  been  held  principals,  though 
no  one  of  them  knew  that  the  others  were  concerned.' 

A  fortiori  is  this  the  case  with  principal  and  agent,  the  principal 
present  and  commanding,  and  the  agent  executing.^  And  a  party 
acting  through  an  innocent  agent  is  principal  in  the  first  degree.' 

§  656.  Forgery  may  be  committed  by  a  partner,  in  falsely  alter- 
ing the  books  of  the  firm,  when  the  intent  is  to  defraud   p  ^ 
his  partners.*  njajrlT/^ 

§  657.   }Vhen  a  person  signs  paper  in  his  own  name,  as  against 
though  it  be  on  a  false  affirmation  of  procuration  from  P*'^'*®'^- 
another,  this  is  not  forgery,'  unless,  as  we  will  see,  the  Party  sign- 
name  written  is  used  in  such  a  way  as  to  throw  the  Lame* 

*  Supra,  J  266.  1876 ;  Gooden  v.  State,  56  Ala.  178, 

*  See  Gregory  v.  State,  26  Ohio  St.  1876 ;  Elmore  v.  State,  92  Ala.  51, 
610, 1876 ;  State  v.  Crab,  121  Mo.  664,   1890. 

1894 ;   Com.  v.  Fitzpatrick,  8  Penn.       •  R.  v.  Smith,  9  Cox  0.  C.  162, 1862 ; 

Distr.  Rep.  305,  1894.    Infra,  i  710.  Leigh  &  C.  168 ;  R.  v.  Moody,  9  Cox 

8  R.  V,  Dade,  1  Mood.  C.  C.  807,  C.  C.  166, 1862 ;  Leigh  &  C.  173 ;  R. 

1831;R.t;.Kirkwood,  Ibid.  304,1831.  v,  Dodd,  18  L.  T.  (N.  S.)  89,  1868. 

Supra,  §  216.  These  are  cases  of  forgery  by  the  treas- 

*  R.  V,  Bingley,  R.  &  R.  446 ;  Com.  urers  of  voluntary  societies  to  defraud 
V.  Stevens,  10  Mass.  181, 1818 ;  Lang-  their  associates ;  but  the  reasoning 
don  V,  People,  133  111.  382, 1890 ;  Ter-  applies  to  all  partnerships. 

ritory  v.  Earth,  (Ariz.)  15  Pac.  Rep.  ^  R.  v.  White,  2  C.  &  K.  404,  1849 ; 

673, 1887.  1  Den..C.  C.  208;  2  Cox  C.  C.  210. 

*  Com.  V.  Hill,  11  Mass.  136, 1814;  For  other  cases,  see  infra,  J§  669,  674. 
Gregory  v.  State,  26  Ohio  St  610, 
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when         onus  of  the  obligation  on  another  person  bearinc:  the 

such  name  ,  ,  ,  ^ 

is  anoth-  Same  name.  But  if  the  name  signed  is  common  to  two 
gu?i^*of  persons,  one  of  whom  signs  it,  or  causes  it  to  be  signed* 
forgery.       jjj  gy^j^j  ^  ^^y  ^^  g^^  ]^y  adding  QY  even  implying  a  wrong 

^  So  in  a  case  where  an  innocent  being  the  name  of  a  different  person 
person  was  induced  to  sign  his  name  from  that  of  the  person  signing  it,  and 
as  accepting  a  bill,  and  the  defendant  intended  to  be  mistaken  for  the  name 
introduced  a  false  address,  it  was  held  of  that  person ;  R.  t;.  Mahoney,  6  Cox 
forgery.  R.  v.  Blenkinshop,  2  C.  A  K.  C.  C.  487 ;  infra,  {  670 ; 
681,  1847 ;  8.  c.  1  Den.  C.  C.  276 ;  R.  "  (iv)  In  a  name  of  a  person  per- 
V.  Mitchell,  Ibid.  282, 1844;  State  v.  sonated  by  the  person  signing  the 
Farrell,  82  Iowa,  553,  1891.  Infra,  document,  provided  that  the  effect  of 
12  670,  713.  the  instrument  depends  upon  the  iden- 

Sir  J.  F.  Stephen  (Dig.  Crim.  Law,  tdty  between  the  person  signing  the 
art.  356)  gives  the  following:  document  and  the  person  whom  he 

"  To  make  a  false  document  is —        professes  to  be ;  R.  v.  Hatfield,  2  Russ. 

''  (a)  To  make  a  document  purport-  on  Cr.  788. 
ing  to  be  what  in  fact  it  is  not ;  R.  v.       "  But  it  is  not  making  a  £Bilse  docu- 
Ritson,  R.  &  M.  486 ;  ir^ra,  H  668,   ment- 
682 ;  "  To  procure  the  execution  of  a  docu- 

"(fi)  To  alter  a  document,  without  ment  by  fraud;  R.  v.  Chadwick,  2  M. 
authority,  in  such  a  manner  that  if  &  R.  545;  i^fra,  H  674,  702; 
the  alteration  had  been  authorized  it  "  To  omit  from  a  document  being 
would  have  altered  the  effect  of  the  drawn  up  matter  which  would  have 
document ;  R.  v.  Hart,  R.  <&  M.  486 ;  altered  its  effect  if  introduced,  and 
Moore  v.  Com.,  92  Ky.  630, 1 892 ;  Com.  which  might  have  been  introduced, 
V,  Wilson,  89  Ky.  157,  1889 ;  infra,  unless  the  matter  omitted  qualifies  the 
{  671 ;  8.  c.  7  C.  &  R.  652 ;  matter  inserted ;  1  Hawk  P,  C.  265 ; 

"  (c)  To  introduce  into  a  document,  '*  To  sign  a  document  in  the  name 
without  authority,  whilst  it  is  being  of  a  person  personated  by  the  person 
drawn  up,  matter,  which,  if  it  had  been  who  signs  it,  or  in  a  fictitious  crime, 
authorized,  would  have  altered  the  ef-  provided  that  the  effect  of  the  instru- 
feet  of  the  document ;  R.  v.  Griffiths,  ment  does  not  depend  upon  his  iden- 
D.  &  B.  584 ;  tity  with  that  person,  or  the  correct- 

"  {d)  To  sign  a. document —  ness  of  the  same  assumed  by  him. 

"  (i)  In  the  name  of  any  person  "  It  is  not  essential  to  the  making  of 
without  his  authority,  whether  such  a  false  document  that  the  false  docu- 
name  is  or  is  not  the  same  as  that  of  ment  should  be  so  framed  that,  if 
the  person  signing ;  genuine,  it  would  have  been  valid  or 

"  (ii)  In  the  name  of  any  fictitious  binding,  provided  that,  in  cases  in 
person  alleged  to  exist,  whether  the  which  the  forgery  of  any  particular 
fictitious  person  is  or  is  not  alleged  to  instrument  is  made  a  specific  offence 
be  of  the  same  name  as  the  person  by  any  statute,  the  false  document 
signing;  infra,  {670.  Sheppard's Case,  must,  in  order  that  the  offence  niay  be 
1  Leach,  226 ;  R.  v.  Parkes,  2  Leach,  completed,  fall  within  the  description 
775 ;  infra,  H  660,  726 ;  given   in  the  Act.     But  see  infra, 

"  (iii)  In  a  name   represented    as    i  692. 
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CHAP.  IX.]  FORGERY.  [§  660. 

address)  as  to  make  the  writing  purport  to  be  by  that  other,  this  is 
forgery  ;^  and  so  when  one  of  these  two,  having  obtained  posses- 
sion of  a  bill,  cheque,  or  order  payable  to  another,  indorses  it, 
knowing  he  is  not  the  person  to  whom  the  bill  or  check  was  pay- 
able.' This  is  falsely  personating  another,  and  signing  that  other's 
name,  which  is  indictable  as  forgery  f  and  it  is  no  defence  that  tlie 
two  parties  have  the  same  name. 

§  658.  But  it  is  said  to  be  otherwise  when  names  are  not  identi- 
cal (e.  g,j  Storer  and  Story),  and  when  the  defendant,  by 
signing  his  true  name  (Story),  obtains  from  the  post-office  when 
a  money  order  addressed  to  Storer.     This  may  be  indict-  "itghUy '^^ 
able  as  a  false  pretence,  but  not  as  a  forgery  at  common  ▼«"»"'• 
law.* 

§  659.  It  is  forgery  to  sign  a  money  order  in  an  assumed  name, 
if  the  name  were  assumed  to  defraud  the  person  to  whom  „ 

*  Forgery  to 

such  order  was  given,  though  the  prisoner  was  known  to  Bigu  under 
the  prosecutor  only  by  the  assumed  name.*    But  obtain-  siimed 
ing  money  on  the  pretence  that  a  signature  by  a  non-ex-  '>*™®- 
istent  person  is  good,  is  not  forgery  but  false  pretences.* 

§  660.  It  may',  however,  be  forgery^  to  sign  the  names  of  non- 

''The  fact  that  a  document  is  made  1  Leach  C.  C.  438,  1787  ;  R.  v,  B<»ii' 

to  resemble  that  which  it  purports  to  tieii,  R   &  R.  260,  1813;   People  r. 

be,  and  is  not,  is  evidence,  for  the  con-  Peacock,  6  Cowen,  73,  1826 ;  U.  8.  v. 

sideration  of  the  jury,  of  an  intent  to  Long,  30  Fed.  Rep.  678,  1887 ;  State  r. 

defraud,  but  is  not  essential  to  the  Wheeler,  20  Greg.  192,  1890.    Infra, 

making  of  a  false  document.  j  670. 

'*  Provided  that,  in  cases  in  which  •  R.  v    Epps,  4  F.  &  F.  81,  1864; 

the  forgery  of  any  particular  instru-  Mead  v.  Young,  4  T.   R.   28,  1700. 

ment  is  made  a  specific  offence  by  any  Infra ,  I  680 

statute,  the  false  document  must  have  *  R.  v.  Story,  R.  &  R.   C.  C.  81, 

such  a  resemblance  to  the  document  1805. 

which  it  is  intended  to  resemble  as  '  R.  t?  Francis,  R.  &  R.  C.  C.  209, 

to  be  likely  to    deceive  a  common  1811.    See,  fully,  infra,  660. 

person  "  •  R.  r.  Martin,  14  Cox  C.  C.  375, 

»  R.  V.  Webb,  Bayl.  Bills,  432 ;  Bar-  1879 ;  41  L.  T.  (N.  S  )  531 ;  see  infra, 

Held  r.Stiite,  29  Ga.  127,  1859.    See  H  1144,  1162. 

Com.  V,  Foster,  114  Mass.  811,  1873.  ^  R.   v.   LewiH,   Fost.    116;    R     v. 

In  State  v,  Robinson,  1  Harr.  (N.  J  )  Wilks,  2  East.  P.  C.  957;  R.  i\  BdI- 

507, 1838,  it  was  held  forgery  to  change  land.  Ibid.;  R.  v,  Lockett,  1  Leach, 

on  a  bank  bill  the  name  of  the  city  94,  1772;  R.  v   Parks  et  al ,  2  Ibid, 

where  the  bank  was  situate  so  as  to  775,   1796 ;  2  East  P.  C.  963 ;  R.  v. 

charge  another  bank  of  the  same  name  Froud,  1  B.  &  B.  300;  R.  &  R.  389, 

but  of  a  different  city.  1819 ;  R.  v,  Sheppard,  1  Leach,  226, 

«  R.  V.  Aickles,  2  East  P.  C.  988;  1781;  R.  v.  Whiley,  2  Ibid.  983,  1804; 
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existent  persons  or  of  a  non-existent  firm,*  who  apparently  (though 
not  really)  represent  responsible  parties.  If,  however, 
forgery  to  the  fictitious  name  be  one  which  the  defendant  had 
o^non-*™*  been  aoeastomed  to  employ,  and  under  which  he  had 
existent      done  business,  a  conviction  cannot  be  sustained  f  nor  is 

person.  ^  '  ,  ,  ' 

it  forgery  when  the  offence  is  not  the  assumption  of  the 
name  of  a  supposed  third  person,  but  the  adoption  of  an  alias  or 
alternative  name  by  the  party  charged.^ 

It  is  forgery  at  common  law  to  forge  the  name  of  an  imaginary 
child  as  representative  of  a  childless  person.^  So,  also,  is  it  indict- 
able, on  the  same  reasoning,  to  forge  the  name  of  a  non-existing, 
though  apparently  responsible,  corporation,  when  the  object  is  to 
defraud.^  This  principle  is  of  much  use  in  cases  where  a  corpora- 
tion alleged  to  be  defrauded  is  incorrectly  described,  or  is  prohibited 
from  issuing  the  notes  in  question.^  In  such  case  it  is  sufficient  to 
aver  as  the  party  defrauded  the  person  on  whom  it  is  attempted  to 
pass  the  forged  note.^ 

§  661.  Where  the  drawer  of  a  paid  check  on  a  bank,  after  it  was 

R.  A  R.  90, 1806 ;  R.  v.  Francis,  Ibid,  not  really)  good  name  may  be  forgery. 
209;  and  see  R.  v.  Webb.  3  B.  &  B.  See  People  v.  Elliott,  90  Oal.  586. 
228, 1821 ;  R.  v.  Watts,  R.  &  R.  486,  1891,  where  the  defendant  intended 
1821 ;  U.  S.  V.  Turner,  7  Pet.  182,  to  forge  the  check  of  R.  A  M.,  a  firm, 
1888 ;  State  v.  Hayden,  16  N.  H.  866,  bat  actually  signed  A.  £.  R.  &  Ck>. 
1844 ;  Com.  v.  Ckwtello,  119  Mass.  214,  Beldy  not  forgery,  although  indicta- 
1876 ;  Com.  v.  Smith,  6  S.  &  R.  669,  ble  under  statute  of  California  for 
1819;  Sasser  v.  State,  18  Ohio,  468,  making  and  passing  checks  bearing 
1844;  State  v,  Givens,  5  Ala.  747,  fictitious  names 
1848 ;  Henderson  v.  State,  14  Tex.  *  R.  v.  Bontien.  R.  &  R  260,  1818 ; 
608,  1866 ;  Lascelles  v.  State,  90  Ga.  R.  v.  Aickles,  1  Leach  C.  C.  488, 
847, 1892;  State  v.  Minton,  116  Mo.  1787;  2  East  P.  C.  988. 
606,  1893 ;  State  v.  Allen,  116  Mo.  »  R.  v.  Martin,  14  Cox  C.  C.  375, 
648,  1898;  Brewer  v.  State,  82  Tex.  1879;  affirming  Dunn's  Case,  1  Leach 
Cr.  74,  1898;  Billings  v.  State,  107  0.  C.  67,  1765;  Com.  v.  Baldwin,  11 
Ind.  64,  1886;  People  v.  Parker,  67  Gray,  197.  1868. 
Mich.  222, 1887 ;  State  v.  Wheeler,  20  *  R.  v.  Lewis,  2  East  P.  C.  957. 
Greg.  192,  1890 ;  State  v,  Warren,  109  *  I^fra,  H  698,  716 ;  U.  S.  v,  Mitch- 
Mo.  430, 1891.  As  to  intent,  see  R.  v.  ell,  Baldwin  C.  C.  366,  1881 ;  White 
Bontien,  R.  &  R  260, 1813 ;  R  v.  Pea-  v.  Com.,  4  Binn.  418,  1812;  Buckland 
cock,  Ibid.  278.    See  infra,  i  698.  v.  Com.,  8  Leigh,  732,  1837. 

»  R.  V.  Rogers,  8  C.  A  P.  629,  1888 ;  •  If^ra,  i  698. 

R.  V,  Ashby,  2  F.  &  F.  560,  1860.    In  '  Infra,  |  744.    As  to  false  pretence 

other  words,  to  declare  a  bad  note  to  in    such    cases,    see   it^ra,    H  1128, 

be  good  is  a  false  pretence ;  to  sign  a  1162. 
bad  note  by  an  apparently  (though 
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returned  to  him,  altered  his  signature  so  as  to  give  it  the  appearance 
of  forgery,  in  order  to  defraud  the  bank  and  criminate  forgery  to 
the  payee,  this  has   been   held   in   England  not   to   be  alter 
forgery.*     But  as  an  action,  supposing  the  altered   sig-  name 
nature   to  be   what  it  purported   to  be  after  alteration,  ^^igto 
would  lie  against  the  bank  in  favor  of  the  alterer,  this  defraud, 
decision  cannot  be  sustained.^ 

The  test  is,  could  such  an  action  pHmd  fade  lie  on  such  fraudu- 
lently altered  paper,  by  means  of  such  alterations,  against  a  person 
intended,  directly  or  indirectly,  to  be  defrauded  ?  If  it  could  not, 
the  offen'ie,  no  doubt,  is  not  forgery.'  But  if  it  would  sustain  such 
an  action,  forgery  is  made  out. 

§  662.  Is  it  forgery  to  alter  one's  own  deed,  so  as  to  make  it  pur- 
port to  be  what  it  is  not,  and  thus,  if  it  be  sustained  as 
altered,  to  prejudice  the  rights  of  another?     Now  if  A,,  f^^ 
en&:afi:infi:  with  B.  to  convey  to  the  latter  certain  land,  and  *^*®^  ^"®'* 

o^D     o  •/  f  own  eze- 

undertaking,  after  the  terms  are  settled,  to  draw  the  deed,  cuted 
omit  or  introduce  a  material  item  in  defiance  of  his  agree- 
ment, this  may  be  forgery,  in  accordance  with  principles  hereafter 
laid  down  in  another  relation.^ 

And  it  is  clear  that  if,  after  a  vendor,  by  an  instrument  duly  ex- 
ecuted, has  conveyed  land  to  another,  he  should  falsely  alter  the 
date  of  the  deed,  so  as  to  cut  out  intermediate  incumbrances,  this 
would  be  forgery.  The  deed  has  become  a  muniment  of  title ;  a 
false  alteration  is  made  in  it  in  such  a  way  as  to  prejudice  prior 
vendees  or  mortgagees,  if  the  alteration  be  sustained  ;  and  hence  it 
is  forgery  to  make  the  alteration.* 

§  663.  Still  further  has  this  principle  been  pushed  in  England,  in 
a  decision  sustained  by  the  judges  in  1869,  in  a  crown  case 
reserved.     A.,  the  vendor  of  lands,  aft«r  duly  conveying  lentiy  ex- 
them  to  B.,  who  entered  into  possession,  leased  them  to  a^^^iSi 
C.  (A.'s  son),  by  a  deed  antedating  that  to  B.,  and  C.  pro-  *  ^^ 
duced  this  lease  in  an  action  against  B.     Was  the  intro-  may  be 
duction  of  this  false  date  forgery  in  A.  and  C.  ?    So  was    "^^®'"^' 

*  Brittain  v.  Bank  of  London.  3  F.       *  People  v.  Fitch,  1  Wend.    198, 
&  F.  466,  1862 ;  11  W.  R.  669.  1828,  may  seem  to  conflict  with  this 

*  See  2  Ross,  on  Or.  719.  /»/ra,} 696.   principle;  but  the  paper  altered  by 
'  People   V.  Fitch,  1  Wend.  198,  the  maker  in  People  v.  Fitch  waa  not 

1828 ;  People  v.  Cady ,  6  Hill,  490,  a  muniment  of  title,  but  an  exhausted 
1 844.    Infra,  J{  680  tt  seq.  draft. 

*  Infra,  {  671. 
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it  held  by  the  judges,  relying  on  the  definition  already  given,  that 
making  an  instrument  fraudulently  purporting  to  be  that  which  it 
is  not  is  forgery.^  This  has  been  doubted  in  Maasachusetts  f  and, 
indeed,  under  our  registry  laws,  it  is  difficult  for  a  fraud  of  this 
kind  to  be  made  effectual  in  reference  to  real  estate.  It  could  arise, 
however,  in  all  cases  where  a  fraudulent  subsequent  assignment  of 
chattels  is  set  up  with  a  false  date  to  defeat  an  intervening  6071^ 
fide  attachment  or  sale.  It  was  said  by  Kelly,  C.  B.,  in  sustaining 
the  conviction  in  the  case  above  cited,  that  it  was  impossible  to  dis- 
tinguish the  case  from  those  in  which  deeds  made  in  false  names 
were  held  to  be  forgeries.  To  fabricate  a  deed  with  a  false  date 
issuing  from  a  prior  deceased  grantor,  with  intent  to  cut  out  a  sub- 
sequent grantee,  would  be  clearly  forgery  ;  why  not  a  &lsely  ante- 
dated deed  emanating  from  the  foi^er  himself?  Now  the  position 
that  executing  a  deed  in  a  fictitious  name  is  forgery  is  too  well  and 
too  justly  settled  to  be  shaken  ;  and  as  in  the  case  before  us  the  ma- 
terial point  in  the  deed  is  date  and  not  namty  we  may  accept  as 
authoritative  the  decision  on  which  we  here  comment.  The  deed  is 
a  foi^ry,  bemuse  it  is  a  fictitious  deed,  emanating  from  a  person 
who  in  the  eye  of  the  law  is  dead  as  to  the  particular  property,  but 
who  falsely  claims  to  be  alive  as  to  such  property,  and  capable  of 
disposing  of  it.'  And  it  was  declared,  in  the  language  of  Black- 
burn, J.,  '^  that  every  instrument  which  fraudulently  purports  to  be 
that  which  it  is  not,  is  a  forgery,  whether  the  fiilseness  of  the  instru- 
ment consists  in  the  fact  that  it  is  made  in  a  false  name,  or  that  the 
pretended  date,  when  that  is  a  material  portion  of  the  deed,  is  not 
the  date  at  which  the  deed  was  in  fact  executed." 

§  664.  Is  the  entry  of  a  false  item  in  a  pass-book  forgery  ?    As 

illustrating  this,  we  may  take  pass-books  with  grocers  or 

maibB^^'Be  Other  tradesmen,  the  book  being  kept  by  the  customer, 

entry  in      ^jj^j  ^^  vendor  entcrinff,  from  time  to  time,  sales :  or,  as 

pass-book.  ^  o'  .  . 

another  instance,  a  banker's  pass-book,  in  which  the  banker 
enters  from  time  to  time  cash  received  or  paid  out  by  him.  Is  it 
forgery  for  either  party  falsely  and  fraudulently  to  make  or  alter 

^  R.  V,  Ritson,  39  L.  J.  M.  C.  10;  O.  C.  276;  R.  v.  Mitchell,  Ibid.  282. 

L.  R.  1  C.  C.  200,  1869,  relying  on  1847 ;  Com.  v,  Wilson,  89  Ky.  157, 

Coke,  3  Inst.  169.  1889 ;  and  R.  v.  Epps,  4  F.  &  F.  81, 

*  Com.  V.  Baldwin,  11  Gray,  197,  1864,  in  which  the  name  was  genuine, 

1858.  but  the  forgery  was  in  making  the 

'  As  analogous  cases,  see  R.  v.  Blen-  address, 
kinsop,  2  C.  &  K.  531,  1847 ;  1  Den. 
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entries  in  such  books,  to  the  prejudice  of  the  other  party  ?  Now 
such  books  are  the  joint  property  of  the  two  parties ;  and  each  acts 
as  the  agent  of  the  other  in  making  entries.  Hence,  if  one  make  an 
entry,  contrary  to  the  instructions  either  express  or  implied  of  the 
other,  this  is  equivalent  to  an  agent  fraudulently  filling  up  a  blank 
intrusted  to  him  with  a  wrong  sum,  which,  as  will  presently  be  more 
fully  seen,  is  forgery .'  Afm^iiori  is  this  the  case  when  either  party 
fraudulently  alters  a  prior  entry .^ 

§  665.  It  may  be  also  forgery,  as  we  will  see  more  fully,  ^  <*^«**- 
to  fraudulently  affect  settlements  of  book  accounts  by  the  book  set- 
subsequent  introduction  of  false  items.^ 

§  666.  We  must  extend  this  reasoning  to  such  books  of  original 
entry  as  by  the  lex  loci  covUractua  are  evidence  against  a 
vendee.     A.  goes  to  B.'s  store  to  purchase  goods  under  books  of 
such  a  law.     He  buys  his  goods,  and  the  price  is  fixed  ;  g"^*' 
and  B.  becomes  A.^s  agent  for  the  purpose  of  entering  the 
sale  in  B.'s  books  of  original  entry.   Now  if  B.  enters  fraudulently 
wrong  articles  or  sums,  this  is  equivalent  to  filling  up  a  blank  in 
A.'s  cheque  for  a  larger  amount  than  A.  directs.     A.  authorizes  B. 
to  charge  him  with  a  particular  amount  in  a  writing  that  binds  A. 
B.  enters  fraudulently  a  larger  amount.    This,  on  the  principle  just 
stated,  is  forgery  in  B.*    It  is  true  that  this  was  apparently  denied 
in  New  Hampshire,  in  1865,  in  a  case  where  it  was  held  not  forgery 
for  a  man  to  make  a  false  entry  in  his  own  account  book,'  a  propo- 
sition which  is  correct  in  those  cases  where  the  accountant,  in  ac- 
counting, acts  exclusively  on  his  own  behalf,  and  where  his  entries 
do  not  bind  another.     But  the  rule  is  not  law  in  respect  to  an  ac- 
countant who  acts  as  agent  for  another  whom  he  thus  binds,  nor  is 
it  law  in  those  States  in  which  a  forged  book  account  may  be  legal 
evidence  in  support  of  a  plaintiff's  claim.     Perhaps,  however,  we 

^  See  infra,  |  671.    Ab  to  bankers'  The  same  reasoning  applies  to  other 

pass-books,  this  has  been  frequently  paas-books. 

held :  R  v.  Smith,  9  Cox  C.  C.  162,       «  See  Biles  v.  Com.,  32   Pa.  629, 

1862 ;  Leigh  &  C.  168,    where   the  1869 ;  Barnum  v.  State,  16  Ohio,  717, 

entry  of  a  false  deposit  was  made  in  1846 ;  B.  v.  Smith,  9  Cox  C.  C.  162, 

the  pass-book  with  intent  to  defraud  1862 ;  Leigh  <&  C.  168 ;  B.  v.  Moody, 

a  society  of  which  the  defendant  was  Ibid.  166, 1862. 
treasurer,  and  by  showing  them  the       '  Barnum  v.  State,  16  Ohio,  717, 

false  entries,  to  be  continued  in  office  1846. 
as  treasurer:  S.  P.,  B    v.  Moody,  9       *  And  see  tn/ra,  3  671. 
Cox  C.  C.  166, 1862 ;  Leigh  &  C.  178 ;       *  State  v.  Young,  46  N.  H.  266, 1866. 

Harrison's  Case,  1  Leach,  180,  1782.  See  Biles  v.  Com.,  cited  tn/ra,  i  667. 
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may  trace  the  decision  of  the  court  in  this  case  to  the  peculiar  struct- 
ure of  the  New  Hampshire  statute.  "  In  examining  our  statute/' 
said  Sargent,  J.,  who  gives  the  opinion  of  the  court,  "  it  will  be 
seen  that  almost  every  form  of  writing  or  instrument  known  to  the 
law  is  specifically  enumerated  as  the  subject  of  forgery,  but  no  men- 
tion is  made  of  accounts  or  books  of  account.  Is  it  not  probable 
that  if  the  law  was  intended  to  apply  to  so  common  a  thing  as  ac- 
counts, they  would  have  been  mentioned  with  the  other  things 
specified  ?'' 

§  667.  Is  a  clerk  guilty  of  forgery  in  making  a  false  entry  in  a 

book  he  is  employed  to  keep?     If  he  be  directed  by  his 

for  clerk      principal  to  enter  one  sum,  and  with  intent  to  defraud  the 

faise^  ^      principal  he  enter  another  sum,  then  this  is  forgery.*  The 

entnea  in    ^^^  jg  j^  fa,ct  the  same  as  those  elsewhere  cited,*  where  it 

book  he  is  ' 

employed    is  properly  ruled  to  be  forgery  for  a  person  employed  to 

to  KeeD  i      i       *  «-' 

fill  up  a  blank  to  fill  it  up  with  a  sum  larger  than  his 
principal  authorizes.' 

But  supposing  the  clerk  is  not  directed  by  his  employer  to  enter 
simply  a  particular  statement  in  his  books,  but  has  a  general  dis- 
cretion allowed  him  as  to  the  mode  of  keeping  the  same,  and  sup- 
pose there  are  no  specific  commands  from  his  employer  as  to  the 
particular  item  alleged  to  be  charged  ?  Here  we  come  to  an  appar- 
ent conflict  of  authorities,  the  first  of  which  in  point  of  time  is  a 
case  in  Pennsylvania,  decided  in  1859,  where  it  was  held  that  it 
was  forgery  for  a  confidential  clerk  to  ''make  a  false  addition  of 
one  figure  in  the  amount  of  cash  received  from  bills  receivable,  in 
the  month  of  August,  1856,  and  in  the  alteration  of  another  true 
figure  in  said  addition.  The  true  addition  was  $6,455.63,  while 
the  false  addition  was  $5,955.63,  the  first  figure,  5,  being  an  altera- 
tion of  the  original  figure  in  the  addition,  which  was  a  6.  The 
result  of  this  forgery  was  to  represent  the  cash  received  five  hun- 
dred dollars  less  than  the  actual  amount ;  and  of  course,  to  enable 
their  clerk  to  abstract  that  sum  from  the  funds  of  the  firm."  This 
was  held  forgery,  first  in  the  Philadelphia  Quarter  Sessions,  and 
secondly,  in  the  Supreme  Court  of  the  State.  "  The  act  in  ques- 
tion," said  Judge  Ludlow,  in  the  course  of  a  lucid  and  well-argued 
opinion  delivered  by  him  in  the  court  below,  "  was  not  only  prej- 

»  McConnell  v.  Kennedy,  29  S.  C.  »  See  Biles  ».  Com.,  32  Pa  529, 
180,  1888.  1859. 

»  See  infra,  ?  671. 
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udicial  to  the  rights  of  the  prosecutors,  but  the  writing,  if  genuine, 
might  have  been  'the  evidence  of  their  rights.^  True,  the  'jour- 
nal '  would  not  be  received  as  evidence  for  the  prosecutors  in  a  suit 
of  law,  but  in  equity,  for  collateral  purposes,  it  might  have  been 
evidence  of  their  rights;  and  then,  by  the  adjudged  cases,  the 
offence  committed  would  have  been  forgery."  *'  Again,  the  entry 
in  question  is,  in  substance,  an  acquittance,  or  in  the  nature  of  a 
receipt  from  the  firm  to  the  defendant;  as  co'nfidential  book-keeper, 
he  receives  the  amount  of  the  bills  receivable ;  to  discharge  himself 
from  liability,  he  enters  the  several  items  in  the  journal  as  the 
agent  of  the  firm;  and  then,  not  as  the  agent  of  the  firm,  but  as 
an  individual  and  for  his  own  wicked  gain,  so  erases  or  alters,  or 
makes  a  figure  or  figures  in  the  sum  total  representing  the  addition 
of  the  entire  entry,  as  to  deceive  and  thereby  defraud  his  employ- 
ers." This  opinion  was  accepted  and  affirmed  by  the  Supreme  Court, 
and  in  both  points  the  ruling  can  be  sustained  on  the  reasoning  above 
given.  The  books,  as  altered,  could,  in  several  aspects,  be  made 
the  basis  of  civil  action  against  the  defendant's  employer.  And 
they  were  sufficiently  the  books  of  such  employer  as  to  make  any 
false  entry  in  them  by  the  defendant  forgery.^ 

But  in  1865,  on  a  habeas  corpus  in  an  extradition  case  before 
the  English  Queen's  Bench,  that  courts  under  the  leadership  of 
Cockburn,  C.  J.,  uttered  a  different  view  of  the  law  from  that 
which  has  just  been  expressed.^  The  cases,  indeed,  were  by  no 
means  identical.  Charles  Windsor,  the  party  petitioning  the 
English  court  in  the  case  now  before  us,  had  been  a  clerk  in 
the  Mercantile  Bank  of  New  York,  and  as  such  had  charged 
himself  on  the  books,  on  October  28,  1864,  with  nearly  $250,000 
more  assets  than  were  deposited  in  the  vaults  to  his  credit ;  this 
sum  having  been  embezzled  by  him.  Was  this  forgery  ?  No  doubt 
the  entries  could,  if  genuine,  have  been  used  as  evidence  in  a  suit 
against  the  bank,  and  no  doubt  they  were  false,  and  made  with  in- 
tent to  lull  the  suspicions  of  the  bank  until  the  work  of  embezzle- 
ment was  complete,  and  the  offender  had  safely  absconded.  But  were 
they  false  in  the  sense  of  being  a  false  receipt  from  the  bank  to  the 
forger,  as  was  the  case  in  the  Pennsylvania  prosecution  just  cited  ? 

^  Biles  V.  Com.,  82  Pa.  529, 634, 587,  v.  Com.  is  discussed  and  disapproved 

1859.    To  the  same  effect  is  an  unre-  in  In  re  Hall,  8  Ont.  App.  31, 1882. 

ported    decision  of  Judge    King,  a  *  -Er  parte  Windsor,  10  Cox  C.  C. 

master  of  this  department  of  law,  in  118;  6  B.  &  S.  522, 1865. 
Com.  V.  Nicholson,  Phil.  1842.    Biles 
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In  one  sense  they  were,  because,  if  they  were  true,  the  bank  oould 
have  no  claim  against  the  clerk  making  them.  And  if  so,  the  latter 
was  indictable  for  forging  what  was  a  receipt  from  his  employers.' 
These  points,  however,  were  not  ai^ed  before  Chief  Justice  Cock- 
bum,  nor,  indeed,  permitted  to  be  argued.  At  the  very  outset  he 
peremptorily  announced  a  definition  of  forgery  which  expressly  ex- 
cluded the  case  before  the  court.  "  Forgery,"  he  declared,  "  was  in 
'  universal  acceptation,'*  the  making  or  altering  a  writing  so  as  to 
make  the  writing  or  alteration  purport  to  be  the  act  of  some  other 
person,  which  it  is  not."*  Of  course,  after  this  summary  disposal 
of  the  case,  the  counsel  for  the  United  States  could  say  but  little. 
They  suggested,  however,  that  the  case  before  the  court  might  be 
put  on  the  same  footing  as  that  of  R.  v.  Hart,  where  it  was  held 
forgery  for  an  agent  fraudulently  to  fill  up  a  blank  acceptance  with 
a  larger  sum  than  was  directed.  To  this,  however,  Chief  Justice 
Cockbum  replied  :  "  There  a  man  passed  off  as  the  acceptance  of 
the  acceptor  a  different  sum  from  that  the  acceptor  meant.  This  is 
a  statement  to  the  bank,  not  a  statement  put  forward  by  the  bank." 
Upon  the  reasoning  above  given  three  criticisms  may  be  ventured. 
First,  the  definition  proclaimed  by  Chief  Justice  Cockbum  as  rul- 
ing the  case  was  afterward  rejected  by  the  judges  sitting  in  1869  on 
a  crown  case  reserved,'  and  a  definition  adopted  which  would  have 
included  the  case  now  before  us.  Secondly ,  the  position  that  a  false 
statement  made  to  the  party  defrauded  is  not  forgery,  when  it  might 
be  if  it  purported  to  be  made  by  the  party  defrauded,  is  in  conflict 
with  several  well-considered  English  rulings.*    Thirdly^  a  statement 

^  See  R.  V.  Moody,  L.  &  C.   173,  *  In  this,  as  in  other  rulings  by 

1862 ;  in  which,  on  an  indictment  for  Cockbam,  C.  J.,  in  cases  in  which 

forging  an  entry  on  a  banker's  pass-  the  United  States  were  concerned,  as 

book,  Martin,  B.,  said :  "  The  forged  a  political  power,  during  the  late  civil 

document,  if  genuine,  would  have  been  war,  there  is  a  hardness  of  tone  toward 

evidence  that  the  bank  had  received  the  United  States,  which  may  be  ex- 

the  money,  and  was  accountable  for  plained  by  the  critical  relations  in 

it.  Then  why  is  it  not  an  accountable  which  the  two  governments  then  stood, 

receipt?"    See  Eno*s  Case,  80  Alb.  How  far  the  decision  here  criticised 

L.  J.  144.    In  re  Tully,  20  Fed.  Rep.  was  thus  unconsciously  affected  need 

812,  1884,  it  was  held  (in  an  extradi-  not  now  be  discussed, 

tion  case),  that  false  entries  in  book  As  giving  the  New  York  rule,  see 

accounts  by  a  bank  officer,  for  the  Peoples. Phelps,  49How.Pr.  462, 1875. 

purpose  of  covering  defalcations,  is  '  See  supra^  J  653 ;  R.  v.  Ritson,  L. 

not  forgery  by  the  English  law.    The  R.  1  C.  C.  200, 1869. 

case  was  declared  by  the  court  to  be  *  R.  v.  Smith,  9  Cox  C.  C.  162, 1862; 

identical  with  that  of  Windsor,  above  L.  &  C.  168 ;  R.  v.  Moody,  9  Cox  C.  C. 

cited.  166, 1862 ;  L.  &  C.  173 ;  R.  v.  Dodd, 
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to  a  principal  by  an  agent  may  be  also  a  statement  by  the  principal 
who  accepts  the  statement.  The  actual  point,  however,  ruled  by 
Cockburn,  C.  J.,  is  still  accepted  in  England  as  law.^ 

§  668.  To  sign  the  name  of  another,  without  authority,  it  need 
scarcely  be  repeated,  is  forgery  at  common  law,'  providing  some- 
thing like  deceptive  similitude  is  attempted.^  Even  where  a  person, 
relying  on  the  kindness  of  another  (e,  g.,  a  near  relative), 
puts  the  latter's  name  to  an  obligation,  this  is  forgery.^  anotiie^s 
Nor  is  it  any  defence  that  the  party  forging  intended  to  "^JjJ^u^ 
pay  the  obligation  before  maturity.*     It  is  also  forgery  in  authority 

A.  to  induce  C.  (an  innocent  agent)  to  forge  B.'s  name,  on 
the  pretence  that  B.  had  authorized  C.  to  do  so.^ 

§  669.  When  the  signature  is  made  by  an  alleged  agent  in  the 
principaPs  name,  it  should  appear,  to  sustain  a  prosecu- 
tion  for  forgery,  that  the  act  was  without  authority  ;  and  having 
where,  from  the  course  of  dealings  between  the  parties,  beiiefhe 
the  agent  has  reached  the  bond  fide  belief  that  he  is  en-  ^t*5ioriz«d 
titled  to  act  for  the  principal,  a  case  of  forgery  cannot  be  pot  so 
made  out.^    So  where  a  person  for  a  series  of  years  forged 
the  name  of  his  friend  as  the  indorser  of  his  notes  and  bills,  with 
the  knowledge  of  his  friend,  who,  although  judgments  were  ob- 
tained and  executions  issued  against  him  in  suits  on  such  forged 
indorsements,  never  disavowed  such  acts  until  the  person  commit- 
ting the  forgeries  had  absconded  and  fled  from  justice,  it  was  held, 

18  L.  T.  (N.  S.)  89, 1858.     See  In  re      *  Infra,  {  718. 

Jarrard,  4  Ont.  R.  278, 1879,  where  it      •  Gregory  v.  State,  26  Ohio  St.  610, 

was  held  (on  extradition  process)  that  1875. 

the  altering  in  his  own  favor  by  a       *  B.  v.  Forbes,  7  C.  &  P.  224, 1835 ; 

public  officer,  "  made  to  falsify  the  B.  v.  Parish,  8  Ibid.  94, 1837 ;  B.  v. 

whole   of  an    audited    account,"    is  Watts,  3  B.  &  B.  197 ;  s.  C.  B.  &,  B. 

forgery.  436;  B.  v.  Clifford,  2  C.  &  E.  202, 

'  See  Lamirande's  Case,  10  Low.  1846 ;  Parmalee  t;.  People,  8  Hun,  623, 
Can.  B.  780,  1860;  In  re  Tally,  tU  1876;  Shanks  v.  State,  25  Tex.  326, 
9upra;  Spear  on  Extrad.  (2d  ed.)  271.   1860;  Sweet  v.  State,  28  Tex.  App. 

"  B.  V.  Forbes,  7  C.  &  P.  224, 1835 ;   222,  1889 ;  McCay  v.  State,  82  Tex. 

B.  V,  Hill,  8  C.  &  P.  274,  1835 ;  Dix-  Cr.  233,  1893 ;  People  v.  Beinitz,  6 
on's  Case,  2  Lewin,  178;  Com.  r.  N.  Y.  Sup.  672, 1889 ;  People  v.  Loew, 
Henry,  118  Mass.  460,  1875 ;  Boush  19  N.  Y.  Sup.  360, 1892 ;  In  re  Tally, 
V,  State,  34  Nebr.  325,  1892.  Ir^ra,  20  Fed.  Bep.  812,  1884;  Aholtz  v. 
2  680.  People,  121  111.  560,  1887;  Eotter  v. 

'  Abbott  V,  State,  59  Ind.  70, 1878 ;   People,  150  111.  441, 1894.    See  Moore 
State  v.  Warren,  109  Mo.  430, 1891.       v.  Com.,  92  Ky.  630,  1892.     Supra, 
*  B.  V,  Beard,  8  C.  &  P.  143, 1837.      ?  148. 
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in  a  case  where  the  indorser  was  sued  and  suffered  a  default,  and 
attempted  no  defence  until  after  the  escape  of  the  maker  of  the 
notes,  that  proof  of  these  facts  was  admissible  in  evidence,  and  that 
from  them  the  jury  might  imply  an  authority  from  the  indorser  to 
the  maker  thus  to  use  his  name.^ 

To  show  authority  from  the  prosecutor,  a  letter  left  unanswered 
from  the  defendant  to  the  prosecutor,  claiming  authority,  has  been 
held  to  be  evidence  sufficient  for  the  jury.'  And  where  the  person 
whose  name  was  used  was  informed  of  it  at  the  time,  and  did  not 
at  once  repudiate  it,  although  upon  the  trial  he  was  a  witness,  and 
denied  all  authority,  this  is  a  defence.^ 

But  a  person  who  signs  his  name  as  attorney  for  another  without 
authority  may,  if  he  claim  to  be  authorized  so  to  sign,  be  indictable 
for  a  false  pretence,  but  not  for  forgery.*  To  hold  it  forgery  would 
make  it  forgery  when  A.,  falsely  giving  B.  as  authority,  writes  any 
statement  with  intent  to  defraud.  But  where  there  is  no  claim  to 
authority,  signing  another's  name  to  negotiable  paper  is  forgery.' 

§  670.  It  has  been  already  stated  that  when  there  are  two  per- 
Frauda-  SOUS  of  the  Same  name,  it  is  forgery  in  one  of  them  to 
wSnJ a  ^^  ^^^  name  in  such  a  way  as  to  fraudulently  charge 
man  of  another.*  This  rule  properly  applies  to  cases  where  the 
acceptor  to  forging  is  done  by  the  defendant  as  agent  for  a  man  of 
5S?n«We  straw,  or  where  the  latter  signs  his  name  at  the  former's 
person  of     direction,  and  the  former  (the  defendant)  uses  the  sima- 

the  same  '  ;  ,    '  °. 

name  is  turc  SO  obtained  to  prejudice  a  responsible  person  bearing 
orrery.  ^^^  same  uame.^  Even  when  the  names  are  not  precisely 
identical,  a  conviction  may  be  sustained.  Thus,  in  an  English  case, 
R  M.,  the  defendant,  undertook  to  get  his  mothei^in  law  "  C.  W.'s  " 
name  to  two  notes.     Taking  the  notes  to  his  wife,  he  induced  her 

^  Weed  V.  Carpenter,  4  Wend.  219,  son,  28  Minn.  52,  1881,  where  the 

1830.    See  B.  v.  Beard,  8  C.  &  P.  143,  question  is  ably  discussed.     Supra, 

1837.  i  657. 

*  R.  V.  Beardsall,  1  F.  &  F.  529,  *  Supra,  i  656.  See  Phipps's  Case, 
1859.  4  Crim.  Law  Mag.  865 ;  8  Ont.  App. 

»  R.  V.  Smith,  3  F.  &  F.  504,  1862.     77,  1882. 

*  R.  V.  White,  2  C.  &  K.  404,  1847 ;       •  Si^a,  i  657. 

2  Cox  C.  C.  210;  R.  v,  Arecott,  6  C.       ^  R.  v.  Epps,  4  F.  &  F.  81,  1864; 

&  P.  408,  1834;  State  v.  Young,  46  Mead  v.  Young,  4  T.    R.  28,   1792; 

N.  H.  266, 1865 ;  Com.  v.  Baldwin,  11  R.  v,  Webb,  .6  Moore,  447,  n. ;  R.  &  R, 

Gray,  197,  1857;  Com.  v.  Foster,  114  405, 1819;  R.  v.  Mitchell,  1  Den.  C. 

Mass.  311,  1873;  Heilborn's  Case,  1  C.  282, 1847.    See  Com.  r.  Foster,  1 14 

Parker  C.  C.  429,  1854;  Mann  v.  Peo-  Mass.  311, 1873. 
pie,  15  Hun,  155.  1879;  State  v.  Will- 
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to  sign  them  in  her  maiden  name^  ^^  A.  W./'  and  handed  them  over, 
saying,  "  Here  are  the  notes."  The  jury  convicted  him  on  the 
ground  that  when  he  got  his  wife's  name  to  the  notes  his  intention 
was  to  use  them  as  his  mother-in-law's ;  and  it  was  held  by  the 
judges,  on  a  case  reserved,  that  the  conviction  was  right.^ 

It  is  admissible  for  the  prosecution  to  introduce  such  relevant 
facts  as  may  prove  that  a  nominal  acceptor  was  a  fiction,  or  mere 
man  of  straw.^ 

§  671.  We  are  now  led  to  an  important  position  which  tends  to 
rule  many  analogous  questions  in  forgery.     It  is  this : 
When  an  agent  has  authority  to  fill  with  a  particular  sum  fill  with 
a  blank  m  a  paper  signed  by  his  principal^  it  is  forgery  to  other  than 
yJK  the  blank  wUh  a  larger  sum.     This  has  been  held  to  be  ^"^^o''- 
the  law  even  in  cases  where  the  writer  believed  that  the 
larger  sum  was  due  him.^     And  an  unauthorized  filling  of  blanks 
falls  generally  under  the  same  rule.*     But  it  is  not  forgery  for  a 
party,  after  an  agreement  is  executed,  to  enter  bond  fide  the  terms 
agreed  to  by  the  other  party.* 

§  672.  A  fortiori  is  it  forgery  to  fill  up  without  au-  So  to  fill 
thority  a  cheque  already  signed,*  and  to  alter,  without  au-  without 
thority,  in  such  cheque,  the  words  "  order  of,''  to  "  bearer.''^  *^   °"  ^* 

§  673.  It  has  also  been  held  that  a  person  employed  So  for  an 
to   draw  a  legal  instrument  is  guilty  of  forgery  if  he  froudu- 
fraudulently  alter  a  provision  in  it;  and  clearly  would  ^^*jj^^a 
this  be  the  rule  in  cases  of  wills  or  deeds  signed  in  blank  f  ho  was 
and  on  this  principle  may  be  justified  the  rulings  already  to  write. 

^  R.  v.  Mahony,  6  Cox  C.  C.  487,  *  Wilson  t;.Comini8.,  70  111.  46, 1873; 

1864.  State  v.  Maxwell,  47  Iowa,  454, 1877 ; 

«  R.  V.  White,  2  F.  &  F.  564,  1861 ;  People  v,  Dickie,  62  Hun,  400,  1891 ; 

R.  V.  King,  6  C.  &  P.  123, 1832.  Hooper  v.  State,  30  Tex.  App.  412, 

»  R.  V,  Hart,  1  Mood.  C.  C.  486,  1891 ;  Becker  v.  State,  (Tex.)  18  •  S. 

1832 ;  7  C.  &  P.  682, 1836 ;  R.  v,  Wil-  W.  Rep.  660,  1892.    See  Roberts  v. 

son,  2  C.  &  K.  627,  1847 ;  2  Cox  C.  C.  State,  92  Ga.  461,  1893. 

426 ;  1  Den.  C.  C.  284;  State  r.  Flan-  *  Pauli  v.  Com.,  89  Pa.  432, 1879. 

ders,  38  N.   H.  324,  1869;  State  v,  •  Flower  v.  Shaw,  2  C.  &  K.  703, 

Kroeger,  47  Mo.  562,  1871;  State  v.  1848;  Wright's  Case,  1  Lewin  C.  C. 

Taylor,  117  Mo.  181,  1893.  136,    1824.     See,  apparently,  contra^ 

That  a  paper  so  altered  does  not  dictum  of  Parsons,  C.  J.,  in  Putnam  r. 

bind  the  party,  see  Thoroughgood's  Sulliyan,  4  Mass.  46,  1804. 

Case,  2  Co.  Rep.  9  6,  1677;  Swan  v,  ^  Stater.  Kroeger, 47  Mo.  552, 1871. 

Land  Co.,  2  H.  &  C.  176, 1863 ;  Frazer  *  See    Combe's    Case,    Noy,    101; 

t;.  Mackennon,  L.  R,  4  C.  P.  704,  Moore,  760;  Wilson  v.  Commit.,  70 

1869;  Hollenbeck  V.  Dewitt,  2  Johns.  111.  46,  1873;  State  v.  Maxwell,  47 

404,  1807.  Iowa,  464,  1877. 
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given,  that  a  clerk  is  guilty  of  forgery  in  making  particular 
entries  in  his  master's  book,  contrary  to  his  master's  specific  in> 
stnictions.^ 

§  674.  It  is  not  forgery  fraudulently  to  induce  a  person  to  exe- 
^  ^  .^ .       cute  a  document  on  a  misrepresentation  of  its  contents  f 

But  It  18  ,        .  ,         .  1  , 

Dotfornsry  nor  to  obtam  such  signature  to  a  document,  the  contents 
lent^^in-  o^  which  have  been  altered  without  the  signer's  knowl- 
oUier*to  ^g®«*  The  defendant  in  such  case  has  written  nothing, 
sign  a  doc-  and  ordered  nothing:  to  be  written.  If  it  were  otherwise, 
then  the  case  might  be  forgery.  But  in  Maine,  though 
on  reasoning  it  is  difficult  to  accept,  it  has  been  held  forgery  for  a 
party,  after  obtaining  from  a  grantor  assent  to  a  correct  deed,  after- 
ward (but  before  signature)  to  substitute  for  it  a  deed  that  is  in- 
correct.* 

§  675.  Aside  from  writing  by  pen  and  ink,  forgery  may  be  com- 
mitted by  printing;*  by  pencil  writing:*  by  the  use  of 
may  be  by  another's  seal;  by  pasting  one  name  in  a  note  over  an- 
printing.  other  name  'J  by  photographic  process  ;•  and  by  engraving, 
mvin  ^^  preparing  materials  for  engraving  f  but  not,  it  is  said, 
by  painting,  though  with  intent  to  defraud,  the  name  of 
a  famous  painter  upon  a  picture,  so  as  to  secure  its  sale ;  the  reason 
given  being  that  forgery  is  limited  to  the  false  making  of  a  docu- 
ment or  paper.^® 

§  676.  It  has  just  been  said  that  materially  to  alter  a  deed  or 
An  erasare  ^^^^y  ^^  ^  erroneously  fill  up  a  blank  in  a  note,  is,  when 
oramuti-  fraudulently  done,  forgery.  There  can  be  no  doubt  that 
SiTfor^  the  era^rehj  a  clerk  or  ^nt,  of  a  figure,  in  an  account 
^^'  kept  by  him  as  such,  is  as  much  forgery  as  is  adding  a 

*  See  mpra,  }  667.  Cox  C.  C.  32,  1868,  and  cases  cited 
'  R.  V.  Collins,  2  M.  &  Bob.  461,  ir\fra, 

1841 ;  Putnam  v.  Sullivan,  4  Mass.  45,  •  Whart.  on  Ev.  {  616. 

1804 ;  Com.  v,  Sankey,  22  Pa.  890,  ^  State  v.  Robinson,  1  Harr.  (N.  J.) 

1868 ;  Hill  v.  State,  1  Yerg.  76,  1824 ;  607, 1838. 

Wells  V,  State,  89  Ga.  788, 1892 ;  Peo-  «  R.  v,  Rinaldi,  Leigh  &  C.  330 : 

pie  V.  Underhill,  142  N.  Y.  38, 1894 ;  9  Cox  C.  C.  391, 1863. 

see  State  v.  Flanders,  88  N.  H.  324,  •  R.  v.  Dade,  1  Mood.  C.  C.  307, 

1869,  cited  mpra,  i  671.  1831 ;  R.  v.  Kirk  wood.  Ibid.  304, 1831 ; 

»  R.  «.  Chadwick,  2  M.  &  Rob.  646,  People  v.  Rhoner,  4  Parker  C.  R.  166. 

1842.  1869.     See  R.  v.  Smith,  D.  &  B.  666  ; 

*  State  V.   Shurtliff,  18  Me.    368,  8  Cox  C.  C.  32, 1868. 

1841.  "  R.  V.  Closs,  Dears.  &  B.  460 ;   7 

'  Com.  V,  Ray,  3  Gray,  441,  1866 ;   Cox  C.  C.  494, 1868.    See  infra,  i  681. 
and  see  R.  v.  Smith,  D.  &  B  667 ;  8 
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figure.  In  either  case  the  offence  is  fraudulent  alteration  of  a  writ- 
ing, which  is  forgery.  The  same  principle  may  be  extended  to 
every  fraudulent  abrasion,  mutilation,  or  severance,  which  materi- 
ally changes  the  terms  of  an  instrument.  Thus  it  has  been  held 
forgery  to  fraudulently  sever  from  an  instrument  a  memorandum 
attached  to  it,  forming  with  it  an  entire  contract,  and  investing  it 
with  an  important  qualification ;'  and  so  of  an  erasure  of  a  limita- 
tion of  negotiability.*  But  it  has  been  said  not  to  be  forgery  of 
the  main  paper  to  obliterate  a  receipt  from  a  bond  f  or  an  indorse- 
ment from  a  note,^  these  being  independent  obligations  or  assurances, 
in  no  way  affecting  the  original  qualities  of  the  instrument  alleged 
to  be  forged.  In  the  eases  la.st  mentioned  the  indictment  must  l)e 
for  the  forgery  of  the  independent  obligation  or  assurance. 

§  677.  It  is  forgery  to  fraudulently  alter  any  part  of  an  instru- 
ment when  the  alteration  is  capable  of  working  injury  to 
another.     Thus,  it  is  forgery  to  alter  the  dates,  names,  ftiten*- 
or  any  other  material  }>art6  of  an  instrument,  when  the 
alteration  gives  it  a  new  operation.'     Consequently,  it  is  forgery 
fraudulently  to  alter  the  sum  in  a  note  ;•  to  erase  one  signature  or 
indorsement  and  insert  another  f  to  insert  after  a  party's  name  a 

»  State  v. StrattoD,  27  Iowa, 420, 1869.  1892;    State  r.  Adamson,  43  Minn. 

So,  in  a  case  tried  in  Massachusetts,  196,  1890 ;  Hennessy  v.  State,  23  Tex. 

in    1813,  where   the   defendant  was  App.  340, 1887  ;  Com.  v.  Hide,  94  Ky. 

charged,  not  with  forgery,  but  with  a  517,  1 893. 

mindemeanor,  in  cutting  and  piecing  '  B.  v.  Elsworth,  Bayley  on  Bills, 

bank  notes,  so  as  out  of  seven  notes  to  430,  1780 ;   2  East  P.  C.  986 ;   R.  v. 

manufacture  eight ;  the  court  said,  in  Teague,  Ibid,  979,  1802 ;   s.  c.  B.  & 

arresting  judgment:  "  This  is  a  nonde-  B.  33;  B.  v.  Post,  B.  &  B.  101,  1806; 

script  offence.    If  the  defendant  had  B.  v,  Atkinson,  7  C.  &  P.  669,  1837 ; 

completed  what  may  be  presumed  to  Goodman  v,  Eastman,  4  N.  U.  455, 

have  been  his  intent,  amd  had  made  1828;   Haynes  v.  State,  15  Ohio  t:>t. 

an    eighth   bill,  perhaps  this  would  455, 1864 ;  State  v.  Wooderd,  20  Iowa, 

have  been   forgery."    Com.  v.  Hay-  541,  1866 ;  Surles  v.  State,  89  Qa.  167, 

ward,   10  Mass.  34,   1813.    And    no  1892 ;  State  v,  Schwartz,  64  Wis.  432, 

doubt  it  would  now  so  be  held.  1885;  State  v.  Wingard,  40  La.  An. 

'  Garner  v.  State,  5  Lea,  213, 1880.  733,  1888.    See  Bell  v.  State,  21  Tex. 

See   State   v,   Kroeger,   47   Mo.  552,  App.  270,  1886. 

1871.  '  B.  V.  Birkett,  Bayley  on  Bills,  63, 

'  Thornburg  v.  State,  6   Ired.  79,  430,   1813;   B.   &  B.   251;    Com.   v. 

1845.  Ladd,    15    Mass.    526,    1819;    State 

*  State  V,  McLeran,  1  Aiken,  311,  v,  Bobinson,!  Harr.(N.  J.) 507,  1838; 
1826.  See  State  tf.  Davis,  53  Iowa,  State  v.  Hitchens,  2  Harring.  (Del.) 
252,  1880.  527,  1834;   State  v.  Waters,  3  Brev. 

*  StaU*  V,  Dorrance,  86  Iowa,  428  507, 1814 ;  2  Tr.  Con.  B.  569. 
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false  address ;'  to  alter  the  date  of  a  promissory  note  or  order  f  to 
antedate  a  deed,  though  by  the  grantor  himself,  to  cat  out  a  prior 
sale  f  to  insert  a  solvent  banker's  name  in  place  of  one  who  had 
failed  -^  to  change  the  vignettes  or  marginal  emblems  of  a  bank  note 
when  the  effect  is  to  defraud  ;*  to  add  to  a  copy  of  a  receipt,  offered 
to  supply  a  lost  original,  the  words, ''  in  ftiU  for  all  demands ;  ^^  to 
alter  book  accounts  and  pass-books  /  to  fill  up  fraudulently  blank 
cheques  or  acceptances  f  and  to  alter  a  receipt  on  a  note,  though 
such  receipt  was  without  signature.'  It  is  even  foi^ry  for  a  per- 
son fraudulently  to  alter  an  instrument  previously  forged  by  him- 
self f^  but  after  a  cheque  has  been  paid  to  alter  one's  own  signature 
so  as  to  charge  the  banker  with  forgery,  is  an  attempt  to  obtain  in 
only  under  false  pretence.^^  But  the  mere  addition  of  surplusage 
to  a  document  («.  ^.,  a  witness  to  a  paper  not  requiring  a  witness, 
or  a  mere  insensible  description)  has  been  held  not  to  be  forgery ;" 
though  this  cannot  hold  in  case  where  the  forged  addition  might 
become  an  increment  of  the  proof  of  the  validity  of  the  document. 
§  678.  It  should  be  remembered,  however,  that  the  forgery  of 
An  addi-  *^  addition  to  an  instrument  cannot,  as  in  the  case  of 
tion  muFt  the  alteration  of  a  substantial  integral  part,  be  laid  as  a 
caiiy  forgery  of  the  whole.     It  must  be  specially  alleged,  and 

pleaded.        p^^^  ^  j^^y  is 

The  forgery  of  the  obligor's  name  or  of  any  material  integral 
items,  it  need  scarcely  be  repeated,  may  be  laid  as  the  forgery^*  of 

'  R.  r.  Blenkinsop,  1  Den.  C.  C.  276,  »  Kegg  v.  State,  10  Ohio,  75,  1840 ; 

1847.    Supra,  i  657.  State  v  Kattleman,  85  Mo.  105, 1864. 

^  Masters  Miller,  4 T.R  320,1798;  »«  R.  v.  Kinder,  2  East  P.  C.  855, 

s.  c.  2  H.  Bl.  140;  Henfree  v,  Brom-  1800.    i^prn,  J  661. 

ley,  6  East,  309, 1805 ;  Powell  v.  Dev-  "  2  Russ.  on  Cr.  (9th  Am.  ed.),  718 ; 

ett,  15  Ibid.  29,  1812 ;  R.  v.  Atkinson,  Brittain  v.  Bank  of  London,  3  F.  &  F. 

7  C.  &  P.  669.  465,  1862.    Supra,  {  661. 

»  See  mpra,  |  663.  "  R.  v.  Treble,  2  Leach,   1040 ;   2 

*  R.  V.  Treble.  2  Taunt.  328, 1810;  Taunt.  328,  1810;  State- r.  Gherkin,  7 
R.  V.  R.   164;  State  v.  Robinson,  1  Ired  206,  1847. 

Harr.  (N.  J.)  507,  1838.  "  R.  v,  Birkett,  R.  &  R.  251, 1813. 

*  See  R.  V.  Keith,  Dears.  C.  C.  454,  See,  fully,  infra,  i  735. 

1855 ;  6  Cox  C.  C.  533 ;  29  Eng.  L.  &  "  Jervis's  Archbold  C.  P.  (9th  ed.) 

E.  558;  tn/ra.§681;  though  see  State  365;  R.  v  Dunn,  1  Leach,  57,1765; 

v.  Waters,  3  Brev.  507, 1814.  R.  v.  Bigg,  1  Stra.  18 ;  Com.  r.  Hide, 

•  State  V  Floyd,  5  Strob.  58, 1850;  94  Ky.  517,  1893;  Strang  v.  State,  32 
Upfold  V,  Leit,  5  Esp.  100, 1804.  Tex.  Cr.  219,  1893 ;   People  v,  Hen- 

'  Supra,  ii  664-6.  riei*,  9  N.  Y.  Sup.  862,  1890, 

•  Supra,  i  671. 
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the  whole  obligation.     And  if  one  signature  be  shown  to 

be  forged,  it  is  not  necessary  to  prove  the  forgery  of  the  False  per- 

o      ?  J         r  o     ./  sonatioD  is 

rest.^  pot  forgery 

§   679.   False  personation  of  another,  unless  accom-  ing. 
panied  by  false  writing,  is  not  forgery.' 

III.    WHAT  INSTRUMENTS  ARE  OBJECTS   OP   FORGERY. 

§  680.  To  sustain  an  indictment  for  forgery  it  is  generally  neces- 
sary that  the  instrument  alleged  to  be  forged  should  be 
one  which'  would   expose  a  particular  person   to  legal  StSS- 

process.'  Btrument 

...      forged 

Apparent  legal  efficiency,  however,  is  enough.     It  is  should  be 
not  necessary  that  such  suit  should  have  in  it  the  ele-  which  suit 
ments  of  ultimate  legal  success.      It  is  enough  if  the  ^ug^ 
forged  instrument  be  apparently  sufficient  to  support  a 
legal  claim.*     It  is  sufficient,  also,  if  the  claim  be  indirect.     Thus, 

*  People  V,  Rathbun,  21  Wend.  609,  forged  the  indorBement  of  another  per- 
1889.  son's  name,  and  returned  it.    It  was 

'  See  R.  V,  Hevey,  R.  &  R.  407,  n.,  held  that  the  prisoner  could  not  be 

1782 ;  2  East  P.  C.  856 ;  1  Leach  C.  C.  convicted  upon  this  indictment,  as  the 

229 ;  R.  V,  Story,  R.  &  R.  81,  1805.  document  was  only  an   inchoate  in- 

*  Infra,  JJ  692-95;  Stater.  Corley,  4  stniment  of  no  value  when  the  pris- 
Bazt  410, 1870 ;  Clarke  v.  State,  8  Ohio  oner  forged  the  indorsement,  and  was 
St.  680, 1858 ;  Reed  v.  State,  28  Ind.  not  a  bill  of  exchange.  See  Whart. 
896, 1867 ;  Dixon  v.  State,  81  Ala.  61,  Cr.  PI.  &  Pr.  |  185.  By  Stephen,  J., 
1886.  An  application  for  an  insurance  it  was  held  the  case  was  one  of  forgery 
policy  is  not  such  an  instrument  as  at  common  law. 

may  be  the  subject  of  forgery.    Com.  In  Com.  v.  Dallinger.  118  Mass.  439, 

V,  Dunleay,  157  Mass.  886, 1892.  1875,  the  court  held  that  an  instru- 

In  R.  V   Harper,  44  L.  T.  (N.  S. )  ment  purporting  to  he  signed  by  I.  S., 

615,  1881 ;  L.  R.  7  Q.  B.  D.  78,  the  which  is  made  payable  to  the  order  of 

first  count  was  for  forging  and  utter-  I.  S.,  is  not  a  promissory  note  until 

ing  an  indorsement  on  a  bill  of  ex-  indorsed ;  and  an  indictment  for  forg- 

change,  the  second  count  for  forging  ery  which  charges,  in  separate  counts, 

a  paper  writing  in  the  form  of  and  the  making  and  uttering  of  such  a 

purporting  to  be  a  bill  of  exchange,  promissory  note,  without  setting  out 

and  in  the  third  count  for  forging  a  the  indorsement  by  I.  S ,  cannot  be 

certain  paper  writing.    It  appeared  sustained,  it  appearing  in  evidence  at 

that  the  prosecutor  wrote  the  body  of  the  trial  that  there  was  but  one  I.  S. 

a  bill  of  exchange,  but  without  sign-  See  Com.  v,  Henry,  1 18  Mass.  460, 

ing  the  drawer's  name,  and  sent  it  to  1875 ;  Com.  v.  Costello,  120  Mass.  858, 

the  prisoner,  who  was  to  accept  it  and  1876 ;  Thompson  v.  State,  49  Ala.  16, 

procure  an  indorsement  by  a  solvent  1878. 

person,  and  to  return  it  to  the  prose-  *  Infra,  22  691  ei  seg, 
cutor.    The  prisoner  accepted  it,  and 
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foi^Dg  of  legal  records  or  writs  is  indictable,  though  the  only  suit 
that  could  be  brought  on  the  forged  document,  supposing  it  to  be 
genuine,  would  be  one  against  the  officer  issuing  it,  for  negligence. 
§  681.  In  a  prosecution  already  cited,  for  falsely  painting  an 

Batinstru-  ^''^'^^^'^  name  on  the  corner  of  a  picture,  so  as  to  make 
raentDeed  the  picture  pass  for  an  original  by  such  artist,  it  was 
writing  or  held  that  the  offence  was  not  forgery  at  common  law,  as 
*°  ''^"*"  forgery  must  be  of  a  document  or  writing.^  The  decision 
can  be  rested  ou  the  ground  that  the  false  name  thus  painted  could 
not  under  any  circumstanccH  be  the  ground  of  a  suit  against  the 
artist  who  bore  the  name.  If,  however,  the  reasoning  of  the  court 
rests  on  the  position  that  there  can  be  no  forgery  except  of  a  docu- 
ment, limiting  a  document  to  a  mere  form  of  words,  this  reasoning 
cannot  be  sustained.  A  baker's  tally,  in  some  parts  of  the  United 
States,  consists  simply  of  a  stick  of  wood,  deposited  with  the  cus- 
tomer, on  which  the  baker  on  the  delivery  of  a  loaf  makes  a  notch 
as  a  voucher  of  such  delivery.  There  can  be  no  question  that,  in 
accordance  with  the  cases  heretofore  cited,'  a  false  notch  by  the 
baker,  fraudulently  made,  is  forgery.'  So,  taking  a  *'  positive " 
impression  of  a  note,  as  a  preliminary  photographic  process,  is  for- 
gery, though  the  impression  is  but  a  picture  on  glass.^  And  the 
false  making  of  the  ornamental  border  of  a  bank  note  has  been 
held  to  be  virtually  forging  a  note,  though  no  words  were  filled  in  * 
§  682.  Whatever  falls  under  the  head  of  bonds,  deeds,  com- 
mercial paper,  or  receipts,  and  kindred  writings,  may  be  the 
object  of  forgery  at  common  law.  For  the  purpose  of 
deeda!  detailed  enumeration,  however,  it  may  be  mentioned  that 
comiiier-^  the  principle  has  been  specifically  applied  to  bonds,*  to 
receipt*,      decds,^  to  Commercial  paper  of  all  kinds,^  to  cheques  on 

^  R.  V.  CUiss,  Dears.  &  B.  460, 1857 ;  edness"  issued  by  a  city  is  a  "bond," 

7  Cox  C.  C.  494  see  Bishop  v.  State,  55  Md.  138,  1880. 

^  See  supra,  J  675.  And  so  of  a  bail-bond.     Costley  r. 

*  See  Rowland  v.  Burton,  2  Harr.  State,  14  Tex.  App.  156,  1883.  That 
(Del.)  288,  1837;  Kendall  v.  Field,  14  counterfeiting  the  securities  of  foreign 
Me.  30.  nations    is    indictable,  see   U.  S    r. 

*  R.  V,  Rinaldi,  L.  &  C.  330,  1863;  White,  27  Fed.  Rep.  200,  1886. 

9  Cox  C.  C.  391.  '  See  R.  v.  Ritson,  L.  R.  1  C.  C. 

*  R.  v.  Keith,  Dears  C.  0.454,1855'  200,  1870;  State  v.  Minton,  116  Mo. 
6  Cox  C.  C.  538 ;  29  Eng.  Law  &  Eq  605, 1893 ;  People  v.  Parker,  67  Mich. 
558.    See<u/>ro,  §  677.    Infra,  i  731.  *   222,  1887;    Hanks  v.  State,  13  Tex. 

*  Com.  V.  Linton,  2  Va.  Cas.  205,   App.  289,  1882. 

1821 ;  Pennsylvania  v.  Misner,  Addis.       ^  See  R.  v.  Kinnear,  2  M.  &  Rob. 
44, 1792.  Thata  "  certificate  of  indebt-    117,  1837 ;  R.  v,  Morton,  2  East  P.  C. 
640 


CHAP.  IX.]  ,  FORGERY.  [§  682. 

banks/  to  wills  f  to  receipts  f  to  orders  for  delivery  of  JJ*^®"' 
money  or  things  f  to  entries  on  book  accounts  f  to  tele-  writing," 
graphic  messages  f  and  in  fine  to  all  written  or  other  in-  ® 
struments  which  may  be  the  foundation  of  a  suit  against  another. 

955, 1795 ;  Com.  v,  Butler,  12  S.  &  R.  mortgage  is  an  acquittance,  Bee  People 
287, 1824 ;  Com.  v.  Ward,  2  Mass.  897,  v.  Swetland,  77  Mich.  53,  1889. 
1806 ;  Com.  v.  Henry,  118  Mass.  460,  Receipts,  As  to  limitations  of  this 
1875;  Com.  v.  Dallinger,  118  Mass.  term,  see  E.  v.  French,  L.  R.  1 C.  C.  217, 
439, 1875 ;  Ames's  Case,  2  Greenl.  365,  1870 ;  Com.  v.  Lawless,  101  Mass.  82, 
1828 ;  In  re  Adutt,  65  Fed.  Rep.  376,  1869.  And  other  cases  cited  Whart. 
1893;  McCay  v.  State,  32  Tex.  Cr.  233,  Crim.  PI.  &  Pr.  {  185.  An  ordinary 
1893 ;  Graham  v,  Richardson,  11  N.  Y.  receipt  is  an  acquittance.  R.  v.  Mar- 
Sup.  828,  1890 ;  State  v.  Schwartz,  64  tin,  7  C.  &  P.  549, 1836 ;  R.  v.  Houae- 
Wis.  482, 1885 ;  White  v.  Territory,  1  man,  8  C.  &  P.  180,  1887 ;  Com.  v. 
Wash.  279, 1890 ;  State  v.  Wheeler,  20  Ladd,  15  Mass.  526, 1819. 
Greg.  192, 1890 ;  State  v.  Taylor,  (La.)  *  R.  v.  Ward,  2  East  P.  C.  861, 1727; 
15  So.  Rep.  407, 1894.  U.  S.  t;.  Green,  2  Cranch  C.  C.  520, 

That  such  paper  must  make  out  a  1824;  Harris  v.  People,  9  Barb.  664, 

primd  facie  case,  see  infra,  J{  691  et  1851 ;  Com.  v,  Ayer,  3  Cush.  150, 1849; 

seq.  State  v.  Leak,  80  N.  C.  403,  1879; 

»  State  V,  Goyle,  41  Wis.  267,  1876;  State  v.  Lane,  Ibid.  407, 1879;  State 

State  V.  Burd,  115  Mo.  405, 1898 ;  State  v.  Kesler,  Ibid.  472, 1879 ;  Thomas  v, 

V.  Vincent,  91  Mo.  662,  1887 ;  Com.  v.  State,  59  Ga.  784, 1877 ;  Burke  v.  State, 

Russell,  156  Mass.  196, 1892 ;  State  v.  66  Ibid.  157, 1880 ;  Anderson  v.  State, 

Curtis,  39  Minn.  357, 1888 ;  Smith  v,  65  Ala.  553,  1880 ;  Stewart  v.  State, 

State,  20  Nebr.  284,  1886;   State  v.  113  Ind.  505,1887;  State  t;.^hillips, 

Clement,  42  La.  An.  583, 1890.    That  78  Mo.  49, 1883 ;  Gardner  v.  State,  96 

a  check  is  a  bill  of  exchange,  see  Peo-  Ala.  12, 1892 ;  Malton  v.  State,  ^9  Tex. 

pie  V.  Kemp,  76  Mich.  410, 1889.  App.  527,  1891 ;  Alexander  v.  State, 

»  R.  V.  Sterling,  1  Leach,  99, 1780 ;  28  Tex.  App,  186, 1889. 

R.  V.  Coogan,  1  Leach,  449,  1787 ;  2  As  to  treasury  notes,  see  U.  S.  v. 

East  P.  C.  948 ;  R.  v.  T^lney,  1  Den.  Fisler.  4  Biss.  59, 1865.    As  to  mean- 

C.  C.  319, 1848 ;  Green  v.  Terwilliger,  ing  of   "order"  and  "request"   for 

56  Fed.  Rep.  884,  1892.  payment  of  money,  see,  fully,  Whart. 

»  Barnum  v.  State,  15  Ohio,  717,  Cr.  P1.&  Pr.  ?|  198, 194;  R.  v.  Illidge, 

1846;  State  v.  Riebe,  27  Minn.  315,  1  Den.  C.  C.  404, 1849;  T.  &  M.  127 ; 

1880 ;  State  v,  Henderson,  29  W.  Va.  3  Cox  C.  C.  552;  R.  v.  Harris,  6  C.  & 

147, 1886 ;  Com.  v.  Fitzpatrick,  3  Penn.  P.  129, 1887 ;  1  Mood.  398 ;  R.  v.  Mc- 

Dist  Rep,  805, 1894.  Connell.  1  C.  &  K.  371, 1844 ;  2  Mood. 

That  a  receipt  is  an  acquittance,  see  298 ;  R.  v,  Lonsdale,  2  Cox  C.  C.  222, 

State  V.  Shelters.  51  Vt.  302,  1878;  1847;  Noakes  t;.  People,  25  N.  Y.  380, 

Com.  t;.  White,  147  Mass.  76,  1888 ;  1862 ;  Evans  v.  State,  8  Ohio  St.  196, 

State  V.  Murphy,  (La.)  14  So.  Rep.  1857 ;  Carberry  v.  State,  11  Ibid.  410, 

920,  1894.     That  a  discharge  of  a  1860;  State  v.  Lamb,  65  N.  C.  419, 


^  Supra,  ii  666-7. 

•  R.  V.  Stewart,  25  Up.  Can.  Q.  B.  440, 1866. 
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Statutes,  we  should  at  the  same  time  remember,  have  been  passed 
in  England  and  in  most  jurisdictions  in  the  United  Slates,  making 
it  felony  to  forge  writings  of  the  general  class  just  mentioned  ;  and 
under  these  statutes  forgeries  of  "  bills  of  exchange,^"  of  "  promis- 
sory notes,"  of  "  deeds,"  of  "  bonds,"  of  "  orders,"  of  "  receipts," 
of  "  warrants,"  and  of  "  requests,"  have  been  made  specifically 
indictable.*  "Other  writing"  is,  when  adopted  in  a  statute,  to 
be  used  as  comprehending  all  documents  objects  of  common  law 
forgery.^ 

§  683.  It  is  forgery  at  common  law  to  forge  any  judicial  writ.* 

1871;    Kennedy  v.  State,  (Tex.)    26  As  to  "  certificate,"  see  State  r.  Grant, 

S.  W.  Rep.  78, 1894 ;  Dixon  v.  State,  74  Mo.  33,  1881 ;  State  v.  Rhine,  84 

(Tex.)  26  S.  W.  Rep.  600, 1889;  Craw-  Iowa,  169,  1891. 

ford  V,  State,  31  Tex.  Cr,  61, 1892;  *  Under  the  term  "  other  writing," 

People  V.  Bibby,  91  Cal.  470,  1891 ;  in  the  United  States  Revised  Statutes, 

State  V.  Jefferson,  39  La.   An.  331,  {  6418,  a  custom-house  oath  is  in- 

1887 ;   Smith  v.  State,  26  Fla.  517,  eluded.    U.  S.  v,  Lawrence,  13  Blatch. 

1889;  State  v,  Gullette,  121  Mo.  447,  211, 1875.    As  to  forged  indorsement 

1894.    As  to  "  affidavits "  under  Fed-  on  a  pension  check,  see  U.  S.  v,  Al- 

eral  statute,  see  U.  S.  v.  Wentworth,  bert,  46  Fed.  Rep.  562, 1891. 

11  Fed.  Rep.  62, 1882 ;  U.  S.  f .  Barn-  As  to  other  miscellaneous  writings, 

hart,  33  Fed.  Rep.  469,  1887.     As  to  see  People  v.  Henries,  9  N.  Y.  Sup. 

"money  order,"  see  U.  S.  v.  Morris,  7  862,  1890 ;  Garmire  v.  State,  104  Ind. 

The  Rep.  581. 1879 ;  19  Alb.  L.  J.  403;  444, 1886 ;  State  v.  Adamson,  43  Minn. 

U.S.  v.  Long,  30  Fed.  Rep.  678, 1887.  As  196, 1890;  People  v.  Sharp,  53  Mich, 

to  pension  papers,  see  U.  S.  v.  Wilcox,  523,  1884 ;  Territory  v.  Barth,  (Ariz.) 

4  Blatch.  385,  1859;  U.S.  r.  Albert,  15  Pac.  Rep.  673,  1887;    People  v. 

46  Fed.  Rep.  652,  1891.    As  to  in-  Munroe,  100  Cal.  664,  1893 ;  Dixon  v. 

surance  policy,  see  State  v,  Horan,  64  State,  81  Ala.'  61,  1886  ;  Williams  v, 

N.  H.  548, 1888 ;  State  v.  Hilton,  36  State,  90  Ala.  649, 1891 ;  Com.  v.  Wil- 

Kans.  338,  1886.    As  to  forged  power  son,  89  Ky.  167,  1889. 

of  attorney,  see  Pennsylvania  Ins.  Co.  For  meaning  of  "  other  instruments 

v.  Philadelphia  G.  &  N.  R.  Co.,  163  in  writing "  under  Illinois  statute,  see 

Pa.  160,  1893.  Shirk  v.   People,  121   Dl.  61,  1887; 

1  That  a  draft  without  a  drawer's  People  v.  Bibby,  91  Cal.  470, 1891, 

name  is  not  a  bill  of  exchange  under  *  R.  v,  Harris,  1  Mood.  C.  C.  393  ;  6 

the  statute,  see  R.  v.  Harper,  L.  R.  7  C.  &  P.  129, 1833  ;  R.  v.  Collier,  6  Ibid. 

Q.  B.  D.  78,  1881 ;  44  L.  T.  (N.  S.)  160,  1831 ;  Com.  v.  Mycall,  2  Mass. 

615 ;  cited  &upra,  i  680.    But  a  bank  136,  1806.     See  People  v.  Cady,  6 

cheque  is  a  bill  of  exchange.    Haw-  Hill,  (N.  Y.)  490,  1844,  a  case  where 

thorn  V,  State,  66  Md.  630, 1880.  Qm-  the  intent  to  defraud  was  held  not  to 

<ra,  Townsend  v.  State,  92  Ga.  732,  be  proved.    As   to  a  forged  bill  of 

1893.  costs,  see  Luttrell  v.  State,  86  Tenn. 

^  For  the  meaning  of  these  terms,  232, 1886. 
see  Whart.  Cr.  PI.  &  Pr.  H  185-199. 
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Hence  it  is  a  forgery  to  forge  an  order  from  a  magistrate  for  the 
discharge  of  a  prisoner  ;*  or  a  deposition  to  be  used  in 
the  trial  of  a  cause,*  or  the  seal  of  a  court.^    From  this  p^nuiai  ^ 
we  may  rise  to  the  general  position,  accepted  from  the  J^'^the 
earliest  days  of  the  English  common  law,  that  the  forgery  eubject  of 
of  any  matter  of  judicial  or  executive  record  is  indict- 
able at  common  law.*     Hence  to  fraudulently  alter  a  marriage 
register  is  forgery  ;*  and  so  of  the  making  a  false  certificate  of  the 
recording  of  a  deed  f  and  so  of  naturalization  papers  ;^  and  so  of 
an  entry  in  a  tax  duplicate.^     But  it  has  been  ruled  otherwise  as  to 
political  documents  of  no  possible  legal  effect .• 

It  has  been  said,  indeed,  that  offences  of  this  kind,  to  be  tech- 
nically forgeries,  must  have  the  tendency  to  be  prejudicial  to  the 
rights  of  others.^®  But  it  should  be  observed  (1)  that  in  most  cases 
of  forged  writs  the  ofiBoer  issuing  the  writ,  if  it  were  genuine,  would 
be  liable  for  misconduct  in  an  action  on  the  case ;  (2)  that  in  cases 
of  forgery  of  records  there  is  usually  a  party  to  be  injured  by 
falsification  of  the  record ;  and  (3)  that  in  any  view  the  prejudice 
to  others  is  enough  even  if  it  be  contingent  and  remote."  But  if 
the  alleged  record  is  on  its  face  inoperative,  it  does  not  fall  under 
this  head.  Hence  it  is  not  forging  an  exemplification  to  make 
falsely  a  document  purporting  to  be  a  decree  of  divorce,  which  does 
not  on  its  face  purport  to  be  a  copy  from  the  record.** 

§  684.  The  law  as  to  book  entries  has  been  already  discussed  in 
another  connection.**   It  is  enough  now  generally  to  state 
that  it  is  forgery  for  the  treasurer  of  a  society  to  make  book 
entries  in  his  banker's  pass-book  of  false  deposits  pur-  ®^  "^* 

'  Ibid. ;  R.  v.  Fawcett,  2  Eaat  P.  C.  «  Com.  v.  Beamish,  81  Pa.  389, 
862, 1793.  1876,  aff.  in  Luberg  v.  Com.,  94  Pa. 

*  State  V.  Kimball,  50  Me.  409, 1861.  85, 1880. 

'  Fadner  v.  People,  33  Hun,  240,  •  State  v,  Anderson,    30  La.  An. 

1884 ;  10  Abb.  New  Cas.  462, 1882.  557, 1878 ;  1  South.  L.  J.  183. 

*  1  Hawk.  P.  C.  by  Curwen,  262,  5.  »»  People  v.  Cady,  6  HiU,  (N.  Y.) 
See,  as  to  Minnesota  statute.  State  v,  490, 1844.  See  State  v,  Tompkins,  71 
Adamson,  43  Minn.  196,  1890.    See,  Mo.  613, 1880. 

however,  under  federal  statute,  U.  S.  ^^  R.  v,  Nash,  2  Den.  C.  C.  493, 

V.  Irwin,  5  McLean,  178, 1851.  1852 ;  R.  v.  Dodd,  18  L.  T.  (N.  S.)  89, 

*  R.  V.  Dudley,  2  Sid.  71.  1868.    See  infra,  JJ  693  et  seq.,  701, 

*  State  V.  Tompkins,   71  Mo.  613,  743. 

1880.  "  Brown  v.  People,  86  HI.  239, 1877. 

»  U.  S.  V.  Randolph,  1  Pitts.  24,      ^  See  supra,  H  666,  667. 
1853. 
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porting  to  have  been  made  by  him  as  treasurer  of  such  society  ;*  for 
a  vendor  to  make  false  entries  in  his  book  of  original  entries  when 
such  books  are  legal  evidence  against  a  vendee;^  for  a  clerk  to  make 
a  false  statement  in  his  journal  of  the  sum  of  money  received  by 
him  for  his  employers  f  and  for  a  person  keeping  his  own  books^ 
falsely  to  alter  a  joint  settlement  of  accounts  between  him  and  a 
customer.* 

§  685.  A  ticket,  when  noticed  in  the  present  relation,  is  an  order 
from  the  treasurer  or  ticket  agent  of  an  institution,  ad- 
raiiway  dressed  to  a  doorkeeper,  conductor,  or  other  working 
troketT.^  agent,  requiring  him  to  admit  the  holder  to  certain 
rights.  Hence  the  ticket,  resolved  into  its  elements,  is 
an  obligation  which,  if  genuine,  subjects  the  obligor  to  l^al  pro- 
cess ;  and  hence  the  forgery  of  a  ticket  which  possesses  this  charac- 
teristic is  forgery  at  common  law.  This  applies  to  all  tickets  on 
which  the  obligor  may  be  held  responsible ;  c.  ^.,  railway  tickets, 
tickets  to  exhibitions,  concerts,  theatres,  and  lottery  tickets,  when 
the  latter  are  not  forbidden  by  law.* 

But  suppose  the  ticket  be  free,  or  consist  simply  of  a  free  pass? 
This  question  has  arisen  in  England  and  in  the  United  States ;  and 
it  has  been  properly  held  that,  as  there  is  always  some  considera- 
tion, greater  or  less,  received  for  such  tickets,  and  as,  at  all  events, 
the  issuers  of  such  tickets  are  liable  for  gross  negligence  to  the 
holders  in  case  of  accident,  the  forgery  of  such  tickets  or  passes 
is  indictable  at  common  law.^ 

Yet,  at  the  same  time,  it  must  be  remembered  that,  to  make  any 
ticket  appear  to  be  an  obligation  which  it  is  forgery  to  falsify,  some- 
thing more  than  the  mere  words  of  the  ticket  must  usually  be  set 
out  in  the  indictment.  The  ticket  on  its  face,  rarely,  if  ever,  con- 
tains a  legal  obligation.  It  is  very  briefly  expressed,  and  sometimes 
the  salient  words  are  given  only  in  signs  and  initials.  These  gaps 
and  breaks  the  indictment  must  supply,  so  that  the  obligation  may 
appear  to  be  one  on  which  the  obligor  is  responsible.     And  if  such 

»  E.  V.  Smith,  9  Cox  C.  C.  162, 1862 ;  *  Bamum  v.  State,  16  Ohio,  717, 

Leigh  &  C.  168 ;  R.  v.  Moody,  9  Cox  1846. 

C.  C.  166,  1862 ;  L.  &  C.  173;  R.  v.  »  See  R.  v.  Fitch,  9  Cox  C.  C.  160, 

Dodd,  18  L.  T.  (N.  S.)  89,  1868.  1862,  case  of  a  turnpike  ticket 

«  Supra,  ii  666,  667.  «  Com.  v.  Ray,  3  Gray,  441,  1855. 

«  Ibid. ;  People  v.  Phelps,  49  How.  See  R.  v.  Boult,  2  C.  &  K.  604, 1848 ; 

Pr.  (N.  Y.)  462, 1874;  Biles  v.  Com.,  Roberts  v.  State,  92  Ga.  451,  1893; 

32  Pa.  629,  1859.  infra,  {  706. 
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description  be  erroneous,  it  is  fatal,  for  the  description,  being  ma- 
terial, cannot  be  rejected  as  surplusage.^ 

It  was  once  thought  in  England  that,  while  \hQ  forging  of  a  rail- 
way pass  was  indictable  at  common  law,  such  was  not  the  case  as  to 
vJUeriTig}  This  distinction,  however,  cannot  be  maintained,  and  it 
may  now  be  said  to  be  acknowledged  that  in  all  cases  where  it  is 
forgery  to  make  an  instrument,  it  is  indictable  at  common  law  to 
utter  such  forged  instrument.* 

§  686.  The  false  making  of  the  signature  of  another  as  ^^. 
authority  for  any  statement  which,  if  the  writing  were  another's 
true,  would  expose  that  other  to  an  action  of  assumpsit,  to^ny*"* 
or  a  suit  for  damages  for  deceit,  will  subject  the  person  «<»<»"a«^* 
falsely  writing  or  printing  such  signature  to  an  indict-  ing  the 
ment  for  forgery.*    But  the  statement  must  be  one  in  l5?aH  is 
some  way  calculated  to  expose  to  suit  the  party  whose  ^'K^'T- 
name  is  forged.* 

§  687.  Forgery  and  uttering  a  certificate  of  good  character,  with 
intent  to  defraud  and  with  a  capacity  for  defrauding,  is  j,     . 
indictable  at  common  law,*  if  there  be  anything  in  the  tificate  of 
recommendation  on  which  a  suit  could  be  brought  if  it  ^  ^^^  ^^' 
were  valid.'    And  under  this  head  fall  testimonials  of  character  for 
the  purpose  of  obtaining  oflSce  f  and  letters  of  recommendation  for 
the  purpose  of  receiving  specific  bounties  or  favors,  when  the  alleged 
writer  of  such  letters  would  be  liable  to  suit  if  the  letter  were  gen- 
uine and  damage  ensued.  But  a  mere  complimentary  letter  of  intro- 
(^iction  does  not  fall  within  the  rule.^ 

§  688.  But  there  must  be  an  intent  to  defraud  a  particular  per- 
son, or  class  of  persons.^*^    Hence,  the  false  making  of  a 
diploma,  and  hanging  it  up  in  the  defendant's  house,  with-  seems,  of 
out  the  intent  to  commit  a  fraud,  has  been  held  not  to  be  ^*°  "'^^ 

*  Com.  V,  Ray,  3  Gray,  441, 1865.  285 ;  6  Cox.  C.  C.  312 ;  R.  v.  Mitchell, 
»  R.  V,  Boult,  2  C.  &  K.  604,  1848.  2  F.  &  F.  44,  1860 ;  R.  v.  Moah,  7 
»  R.  V.  Shaman,  Dears.  C.  C.  285,  Cox  C.  C.  503. 1853 ;  Dears.  &  B.  550. 

1854 ;  6  Cox  C.  C.  312 ;  24  Eng.  L.  &  But  see,  as  to  a  fraudulent  teacher's 
Eq.  553.  licence,  Maddox  v.  State,  87  Qa.  429, 

*  Ames's  Case,  2  Greenl.  365,  1823;   1891. 

though  see  State  v,  Givens,  5  Ala.  ^  Waterman  v.  People,  67  HI.  91, 

747,  1844.  1873. 

*  Jackson  v,  Weisiger,  2  B.  Monroe,  ®  R.  v.  Sharman,  R.  v.  Moah,  ut  mp, 
214, 1841.    Ir\fray  §  691.  »  Ibid. ;  U.  8.  v.  Green,  2  Cranch  C. 

*  R.  V.  Toshack,  T.  &  M.  207, 1849 ;  C.  521,  1824 ;  ]VIitchell  v.  State,  56  Ga. 
1  Den.  C.  C.  592 ;  4  Cox  C.  C.  38,  171, 1876. 

1854 ;  R.  V,  Sharman,  Dears.  C.   C.       ^^  Infra,  {  717.     Contra. 
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forgery/  though  it  would  be  otherwise  if  the  diploma  were  used  as 
a  certificate  of  character.*  And,  as  we  have  seen,  painting  a  picture, 
intending  to  represent  that  it  was  painted  bj  an  eminent  artist,  and 
writing  that  artist's  name  in  the  comer,  is  not  forgery.' 

§  689.  Of  course,  when  a  certificate  as  to  negotiable  paper  takes 

the  technical  form  of  an  indorsement,^  its  false  making  is 

astonego-  forgery,  if  the  instrument  is  one  which  would  sustain 

tiabie  primd  fade  a  suit.*  And  so  must  it  be  as  to  the  mark- 
paper  18       -f^  •' 

the  sub-  ing  good  of  cheques ;  though  this,  in  respect  to  the  guar- 
forgery.  anty  of  a  note,  has  been  doubted  in  Alabama,  under  the 
peculiar  statute  of  that  State.* 
§  690.  When  a  trade-mark  or  label  can  be  made  the  basis  of  a 
suit  against  the  alleged  issuer  in  an  action  for  deceit  or  warranty, 
then  to  falsely  appropriate  such  trade-mark  or  label  is  forgery ; 
otherwise  ifot.  Thus,  if  a  false  certificate  from  A.  be  made  by  B. 
as  to  the  value  of  certain  papers  or  goods,  this  is  forgery 
tMidemark  1°  B.,  bccausc  A.  would  have  been  liable  on  this  certifi- 
when^^  cate,  if  genuine,  in  an  action  for  deceit.  But  if  there  be 
party  iesu-  no  guaranty  implied  or  expressed,  then  forgery  does  not 
li^ie  to  lie.  Thus,  in  a  trial  in  England,  it  appeared  that  the 
deooit.  prosecutor  sold  powders  called  "Bor wick's  Baking  Pow- 
ders," and  Berwick's  Egg  Powders,'*  wrapped  in  printed 
papers;  and  that  the  defendant  procured  10,000  wrappers  to  be 
printed  similar  to  Berwick's,  except  that  the  name  of  Borwick  was 
omitted.  The  defendant  then  sold  in  these  wrappers,  in  other  re- 
spects similar  to  those  of  the  prosecutor,  powders  of  his  own.  The 
jury  found  that  the  wrappers  so  far  resembled  Berwick's  as  to  de- 
ceive a  person  of  ordinary  observation,  and  that  they  were  prepared 
by  the  defendant  for  the  purposes  of  fraud.  The  court,  however, 
held  that  there  was  no  forgery,  for  no  suit  of  any  kind  could  have 
been  maintained  against  Borwick  on  the  wrappers  as  reproduced  by 
the  defendant.^ 


^  E.  V.  Hodgson,  Dears.  &  B.  3,  *  Com.  v,  Dallinger,  118  Mass.  439, 

1866 ;  7  Cox  C.  C.  122,  noticed  infra,  1875. 

J  718.    Infra,  U  709,  718,  1189  ef  seq.  •  State  v.  Givens,  5  Ala.  747,  1844. 

2  McClure  v.  Com.,  86  Pa.  353, 1878.  '  R.  v.  Smith,  8  Cox  C.  C.  32, 1858 ; 

»  R.  V.  Closs,  Dears.  &  B.  460,  1857.  Dears.  &  B.  C.  C.  566.     Sir  J.  F. 

Supra,  i  681.  Stephen  (Dig.  Crim.  Law,  art.  357), 

*  R.  V.  Lewis,  Fost,  116^  Poage  v.  speaking  of  this  case,  says :  "  It  would 

State,  3  Ohio  St.  229, 1854;  Pennsyl-  seem  as  if  in  this  case  the  element 

yania  v,  Misner,  Addis.  44,  1792.  wanting  to  complete  the  offence  was 
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§  691.  It  has  been  already  stated  that  an  instrument,  Thein- 

•^  ,  Btrument 

to  be  the  subject  of  forgery,  must  be  such  that  it  can  be  must  be 

J  /»     •,1  /»    X  •  /•    X    •  'j.      'i-i-    capable, if 

used  as  proof,  either  perfect  or  imperfect,  in  a  suit  with  genuine, 
another.  Upon  this  qualification  several  observations  of^^»j^« 
may  now  be  made.^  legal 

§  692.  It  is  not  necessary  that  such  process  should  be 
against  the  party  in  whose  name  the  forged  instrument  is  But  such 
m!ade.     It  is  enough  if,  in  a  suit  brought  by  such  party,  needTnot 
such   forged  paper  may  be  used  as  primd  facie  proof.^  S^e^TOraon 
Thus,  it  is  forgery  at  common   law  to  falsely  make  or  whose 
alter  a  receipt,  though  such  receipt,  ordinarily  speaking,  forged. 
could  only  be  used  in  proof  as  evidence  for  the  defence  in  a  suit 
brought  by  the  person  whose  named  was  forged.     And,  hence,  in 
cases  heretofore  noticed,  it  is  ruled  to  be  forgery  for  a  clerk  to 
make  an  entry  on  his  books  charging  himself  with  a  less  amount 
of  cash  than  he  has  actually  received,  though  such  entry,  supposing 
it  to  bind  the  employer,  would  be  viewed  mainly  as  evidence  against 
the  employer  on  a  suit  brought  by  him  against  the  clerk  for  a  sum 
greater  than  that  entered  on  the  books. 

§  693.     Nor  need  the  party  injured  be  one  who  by  the  lex  delicti 
commissi  has  a  local  legal  existence.     It  does  not  follow 
that  because  a  party  is  incapable  of  local  legal  existence  the  party 
he  is  incapable  of  being  sued,  either  civilly  or  criminally,  have  a 
for  deceit.     Hence  it  is  that  prosecutions  for  forfi:erv  have  ^^^}  ^®«*^ 

1  -iiimii  existence. 

under  these  circumstfinces  been  sustained.^  Thus  w-here, 
irj  cases  already  cited,  the  treasurers  of  certain  English  societies, 
which  the  law  held  incapable  of  legal  existence,  forged  entries  in 
bankers'  pass-books  in  order  to  defraud  such  societies,  it  was  held 
that  this  was  forgery.*  So,  no  doubt,  an  indictment  for  forgery 
would  lie  for  forging  the  note  of  a  married  woman,  though  by  the 

the  intent  to  defraud  by  means  of  the  '  Supra,  §  680.    See  Jacobs  v.  State, 

document,  rather  than  the  absence  of  61  Ala.  448, 1878 ;  State  v,  Adamson, 

a  document  capable  of  being  forged ;  43  Minn.  196, 1890. 

the  offence  lay  in  selling  spurious  as  '  See  infra,  U  714,  739;  People  v. 

real  powders.    The  wrappers  without  Knimmer,  4  Parker  C.  R.  217, 1854; 

the  powders    could    have    no    effect  Brewer  v.  State,  32  Tex.  Cr.  74,  1893. 

whatever.    The  essence  of  forgery  is  *  R.  v.  Dodd,  18  L.  T.  (N.  S.)  89, 

that  the  document  itself  should  be  1868 ;  R.  v.  Smith,  L.  &  C.  168, 1862 ; 

made  the  instrument  of  fraud.    See  9  Cox  C.  C.  162 ;  R.  v.  Moody,  L.  & 

People  V.  Molins,  7  N.  Y.  Grim.  Rep.  C.  173,  1862;  9  Cox  C.  C.  166.  Supra, 

61,1888.  ?680. 
^  See  infra,  I  696. 
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lex  delicti  commissi  she  is  incapable  of  being  civilly  sued.*  And  the 
reasons  for  this  are  threefold.  First,  she  might  be  liable  to  a  prose- 
cution for  false  pretences,  supposing  the  note  to  be  good,  for 
obtaining  money  or  goods  on  the  false  pretence  of  being  oapax 
negoiii.  Second,  she  might  be  sued  extra-territorially  in  jurisdic- 
tions where  coverture  is  no  defence.  Third,  she  may  have  a  settled 
estate  which  may  be  bound  by  the  note.  And  hence  it  is  forgery 
to  counterfeit  the  name  of  a  banker  who  is  by  law  prohibited  firom 
issuing  genuine  notes  of  the  forged  class.* 

Nor  need  §  ^^^*  ^^^  riecA.  there  be  any  person  capable  of  being 
there  be      immediately  defrauded  by  the  forgery.     It  is  enoug:h  if 

any  imme-    .    ,  "^  ...  .  . 

diatepoBsi-  mjury  may  be  possibly  inflicted  in  the  future.*    This  is 

e  injury,  g^pji^ingiy  illustrated  in  the  cases  to  be  presently  cited, 
where  it  was  held  to  be  forgery  to  falsely  make  a  will  for  a  living 
person.* 

§  695.  It  is  enough  if  the  party  on  whom  the  forgery  is  executed 

Nor  is  it  should  be  exposed  to  apparent  risk.*    Thus  an  instru- 

tbi^^e^  ment  purporting  on  its  face  to  be  issued  by  a  specific  cor- 

instru-  poratiou  or  body  politic  is  the  object  of  forgery,  though 

should  be  the  names  of  the  officers  of  such  corporation   or  body 

SbMi^^  politic  are  given  erroneously  in  the  forgery.*    So  it  is 

facie  proof,  forgery  to  make  a  false  certificate  of  municipal  indebted- 

*  Wilcoxon  V.  State,  60  Ga.  184,  613,  1879 ;  State  v.  Fergusoii,  36  La. 
1878.  See,  also.  People  v.  Baker,  100  An.  1042, 1883 ;  Bembert  v.  State,  63 
Cal.  188, 1893.  Ala.  467, 1876 ;  Travis  v.  State,  83  Ga. 

«  See  infra,  JJ   698-700 ;    and  see  372, 1889 ;  Billups  v.  State,  88  Ga.  27, 

Whart.  Confl.  of  Laws,  Jf  101, 110.  1891 ;  State  v.  Gullette,  121  Mo.  447, 

»  Infra,  H  713,  714, 739,  1200;  R.  v.  1894;  Kennedy  v.  State,  (Tex.)  26  S. 

Nash,  2  Den.  C.  C.  493,  1862;  R.  v.  W.  Rep.  78,  1894;  Dixon  v.  State, 

Sterling,  1  Leach,  99, 1780 ;  though  see  (Tex.)  26  S.  W.  Rep.  600, 1889;  Ru- 

R.  V,  Hodgson,  Dears.  &  B.  3,  1856;  dicel  v.  State,  111   Ind.   696,  1887; 

7  Cox  C.  C.  122,  1866 ;  infra,  J  718,  State  r.  Adamson,  43  Minn.  196, 1890; 

where  it  was  held  that  there  must  be  Com.  v.  Fitzpatrick,   3   Penn.   Dist. 

some  individuation  of  the  person.    In-  Rep.  306, 1894 ;  State  v,  Wingard,  40 

fra,  i  709.  La.  An.  733, 1888 ;  Com.  v.  Wilson,  89 

*  Infra,  J  697.  Ky.   167,.  1889 ;  Alexander  v.  State, 

*  Supra,  §  680 ;  R.  v.  Pike,  2  Mood.  (Tex.)  12  S.  W.  Rep.  696, 1889.  Supra, 
C.  C.  70,  1836 ;  Com.  v.  Costello,  120  |§  182-6. 

Mass.  368, 1876 ;  Bishop  v.  State,  66  •  U.  S.  v.  Turner,  7  Peters,  132, 

Md.  138, 1880 ;  Langdale  v.  State,  100  1833 ;  R.  v.  Pike,  2  Mood.  C.  C.  70, 

ni.  263,  1876 ;  Harding  v.  State,  64  1836.    See  infra,  H  743-4 ;  and  as  to 

Ind.  369, 1881 ;  Lemasters  v.  State,  96  fictitious  banks,  see  supra,  I  660.    In- 

Ibid.  367,  1883 ;  State  v.  Fisher,  66  fra,  {  746. 
Mo.  437, 1879 ;  Peete  v.  State,  2  Lea, 
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ness  though  the  municipality  has  no  power  to  incur  such  indebted- 
ness.^ It  is  forgery^  also^  to  make  a  false  note  whose  consideration^ 
if  the  note  were  genuine^  would  be  illegal.*  That  a  forged  instru- 
ment was  on  its  face  impeachable  for  usury  is  also  no  defence.' 
Nor  is  it  a  defence  that  the  statute  under  which  a  forged  bond  pur- 
ports to  be  issued  may  on  a  contingency  be  declared  to  be  uncon- 
stitutional.^ And  no  matter  how  defective  may  have  been  the 
foigery,  it  is  enough  if  there  be  a  possibility  of  fraud.*  Thus  though 
a  bill  can  only  be  negotiated  by  the  indorsement  of  two  payees,  the 
false  making  of  the  indorsement  of  one  of  them  is  forgery  f  and  so 
of  a  note  dated  on  Sunday.^  And  so  a  man  may  be  convicted  of 
forging  the' will  of  another  who  is  still  alive,  as  upon  the  latter's 
death  the  will,  if  genuine,  would  be  the  basis  of  legal  procedure.* 
Yet,  on  the  other  hand,  as  will  presently  be  seen,  where  a  will  is 
forged  to  devise  lands,  without  the  formalities  which  the  lex  rei  sitae 
prescribes  as  necessary  to  the  validity  of  such  an  instrument,  the 
offence  is  held  not  forgery  at  common  law.f  But,  generally,  no 
matter  how  good  may  be  the  defence  that  the  party  whose  name  is 


*  State  V.  Eades,  68  Mo.  160, 1878.  See  U.  S.  v,  Sprague,  11  Bisa.  376, 
See  dissenting  opinion  in  Raymond  1^82;  Costley  v.  State,  14  Tex.  App. 
V.  People,  2  Colo.  App.  329,  1892.  166,  1683;  Allgood  v.  State,  87  Ga. 
As  to  an  assignment  void  as  against  668, 1891 ;  State  v,  Gullette,  121  Mo. 
public  policy,  see  People  v,  Munroe,  447, 1894 ;  Garmire  v.  State,  104  Ind. 
100  Cal.  664,  1893.  444, 1886 ;  Shannon  v.  State,  109  Ind. 

«  Dunn  V,  People,  4  Colo.  126, 1878.  407,  1886 ;  State  v.  Hilton,  36  Kans. 

Where  a  check  set  out  in  the  indict-  338,  1886 ;  People  .v.  Bibby,  91  Cal. 

ment  was  not  indorsed,  it  was  held  470, 1891 ;  State  t;.  Gryder,  44  La.  An. 

that  the  indictment  was  good ;  **  the  962, 1892. 

check,  not  the  indorsement,  was  the  To  be  a  subject  of  forgery,  an  order 

alleged  forgery."    Smith  v.  State,  20  for  money  for  goods  need  not  be  ad- 

Nebr.  284, 1886.  dressed  to  any  one.    State  v.  Gullette, 

»  People  V.  Fadner,  10  Abb.  New  121  Mo.  447, 1894 ;  Kennedy  v.  State, 

Cas.  462,  1881 ;  but  see  8.  c.  in  error,  (Tex.)  26  S.  W.  Rep.  78, 1894. 

33  Hun,  240, 1884;  and  see  19  Week.  •  R.  v.  Winterbottom,  2  C.  <&  K.  37, 

Dig.  433.  1846 ;  s.  c.  1  Den.  C.  C.  41, 1844. 

*  Bowles  V.  State,  37  Ohio  St.  36,  ^  Vansickle  v.  People,  29  Mich.  61, 
1881.  1874;  State  v.  Sherwood,  (Iowa)  68 

*  R.  V.  Elliot.  1  Leach,  176,  1877  ;  N.  W.  Rep.  911, 1894. 

R.  V.  Fitzgerald,  1  Leach,  20, 1741 ;  «  R.  v.  Sterling,  1  Leach,  99,  1773 ; 

U.  S.  V,  Turner,  7  Peters,  132, 1832;  R.  v,  Coogen,  Ibid.  449, 1787;  s.  C.  2 

Com.  V.  Costello,  120  Mass.  368, 1876 ;  East  P.  C.  948. 

Kegg  V.  State,  10  Ohio,  76, 1840 ;  State  •  R.  v.  Wall,  2  East  P.  C.  963, 1800 ; 

V,  Dennett,  19  La.  An.  396,  1867;  R.    v,  Moffatt,  1  Leach,  431,   1787. 

Harding  v.  State  64  Ind.  369,  1876.  Infra,  i  697. 
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forged  may  have  to  the  forged  writing  (e,  g,y  outlawry  in  case  of  a 
promissory  note),  if  the  forged  writing  be  primS  facie  capable  of 
l^al  use,  it  is  forgery.^  And  parol  evidence  is  admissible  to  show 
that  a  document,  when  its  ambiguity  is  latent,  or  when  it  is  part  of 
a  general  parol  arrangement,  is  capable  of  sustaining  a  suit.'  Hence, 
when  by  proof  of  extrinsic  facts  an  apparently  void  document  may 
be  made  effective,  such  document  may  be  the  subject  of  forgery.* 
§  696.  But  where  an  instrument  is  so  palpably  and  absolutely 

invalid  that  it  can  under  no  circumstances  be  proof  in  a 
atrument"  legal  procedure,  then  falsely  to  make  it  is  no  forgery.* 
mTp^w^bie  "^^"s  *  meaningless  paper  cannot  be  the  subject  of 
case  be  forgery;*  nor  an  instrument  so  incomplete  as  to  be  ob- 
cannoi  be  viously  incapable  of  enforcement,*  as  a  promissory  note 
of  forgen^.    which  has  no  signature  f  nor  a  navy  bill  payable  to 

or  order  f  nor  a  certificate  of  acknowledgment  which 
does  not  state  that  the  grantor  made  the  acknowledgment  f  nor  a 
signature  on  its  face  so  absurd  a  copy  as  to  show  that  it  was  not 
intended  to  deceive.*^    As  will  be  noticed  in  the  next  section,  the 

1  See  R.  V,  Teague,  R.  &  R  33,  1  Idaho,  (N.  S.)  531, 1874.    See  U.  S. 

1802 ;  State  v.  Dunn,  23  Oreg.  662,  v.  Barnhart,  33  Fed.  Rep.  459,  1887 

1893.  Com.  V.  Dunleay,  157  Mass.  386, 1892 

"  See  Whart.  on  Ev.  H  937  et  aeq, ;  State  v,  Dorrance,  86  Iowa,  428, 1892 

and  see  R.  t?.  Kay,  L.  R.  1  C.  C.  257,  Fomby  v.  State,  87  Ala.  36, 1888. 
1870.  *  Henderson  v.  State,  14  Tex.  603, 

»  State  V,  Briggs,  34  Vt.  501,  1861 ;  1856 ;   People  v,  Tomlinson,  86  Cal. 

Com.  v.  Ray,  3  Gray,  441, 1856;  Com,  503,  1868;  State  v.  Humphreys,  10 

r.  Hinds,  101  Mass.  209, 1869 ;  People  Humph.  442, 1850. 
V.  Galloway,  17  Wend.  540, 1837 ;  Car-      •  Abbott  v.  Rose,  62  Me.  194, 1878 

berry  v.  State,  11  Ohio  St.  410,  1860 ;  People  v.  Shall,  9  Cow.  778,  1829 

State  V,  Wheeler,  19  Minn.  98, 1872 ;  Waterman  v.  People,  67  111.  91, 1873 

Rembert  v.  State,  53  Ala.  467,  1875;  State  v,  Wheeler,  19  Minn.  98,  1872 

Williams  v  State,  24  Tex.  App.  342,  Howell  v.  State,  37  Tex.  691,  1872 

1887 ;  Rollins  v.  State,  22  Tex.  App.  Raymond  v.  People,  2  Colo.  App.  329, 

648,  1886 ;  U.  S.  v.  Barnhart,  33  Fed.  1892. 

Rep.  459,  1887 ;  Nelson  v.  State,  82       »  R.  v,  Richards,  R.  &  R.  193, 1811 ; 

Ala.  44, 1886.  R.  v.  Randall,  Ibid.  195, 1811 ;  R.  v. 

*  Com.  V.  Dallinger,  118  Mass.  439,  Pateman,  Ibid.  466,  1821.    See  R.  v. 

1875 ;  Henry  v.  State,  36  Ohio  St.  128,  Harper,  cited  supra,  J  680. 
1878  ;  Brown  t?.  People,  86  111.  239,       •  R.  v.  Burke,  R.  &  R.  496. 
1877 ;  cited  infra,  {  683 ;  John  v.  State,       •  People  v.  Harrison,  8  Barb.  660, 

23  Wis.  504,  1868 ;  Roode  v.  State,  5  1860. 

Nebr.  174, 1876 ;  Downing  v.  Brown,       *°  Abbott  v.  State,  59  Ind.  70,  1878 ; 

3  Colo.  571, 1877 ;  Howell  v.  State,  37  People  v.  Elliott,  90  Cal.  686,  1891 ; 

Tex.  591,  1872 ;  Keeler  v.  State,  16  State  v,  Warren,  109  Mo.  430, 1891. 
Tex.  App.  Ill,  1883;  People  v.  Head, 
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same  rule  applies  where  the  instrument  forged  has  not  the  number 
of  witnesses  required  by  the  applicatory  law.  But  it  is  forgery  to 
falsely  make  a  document  which,  though  void  and  frivolous  in  itself, 
may  be  one  of  a  chain  of  papers  on  which  a  primd  facie  case  may 
be  sustained.^ 

§  697.  Defects  as  to  legal  formalities,  6.  g.,  seals,  or  stamps,  or 
due  attestations,  may  not  preclude  such  a  prosecution,  j)  f  ta  • 
But  when  the  law  to  which  an  instrument  is  subject  seals, 
makes  it  absolutely  and  everywhere  inoperative  without  andStest- 
certain  formalities,  then  falsely  to  make  it  without  such  *o°Sefftroy 
formalities  is  not  forgery.*     Thus  if  certain  witnesses  are  legal 
necessary  to  a  deed  or  will,  falsely  making  a  deed  or 
will  without  such  witnesses  is  not  forgery,  if  the  law  requiring 
such  witnesses  be  as  to  realty  the  lex  rei  sUaey  and  as  to  personalty, 
the  lex  domicilii.^    But  it  is  otherwise  when  the  law  simply  provides 
that  without  such  formalities  such  instruments  shall  not  be  the  foun- 
dation of  a  suit.     In  such  case,  according  to  the  accepted  doctrines 
of  private  international  law,*  the  instrument  could  be  sued  on  in  a 
foreign  land,  without  such  formalities.     Hence,  falsely  to  make  or 
alter  such  instrument,  though  without  the  due  legal  formalities,  e.g,, 
stamps,  is  forgery.* 

§  698.  Making  a  bank  note  in  the  name  of  a  bank  which  never 
existed,  when  there  is  no  such  similitude  to  any  valid  Forgery  of 
bank  paper  as  would  impose  on  a  person  of  ordinary  pru-  ^^^  ^H 

1  Com.  V.  Costello,  120  Mass.  368,  v.  Young,  47  N.  H.  402,  1867;  Car- 

1876;  Howell  v.  State,  37  Tex.  691,  penter  t?.  Snelling,  97  Mass.  462, 1867 

1872.    See  State  v.  Hilton,  36  Kans.  Pennsylvania  v.   Misner,  Addis.  44, 

838,  1886.  1792 ;  Com.  v.  Searle,  2  Binn.  332, 1810 

'  Cunningham  v.  People,  4  Hun,  State  v.  Greenlee,  1  Dever.  623, 1828 

466,  1876 ;  EoUins  v.  State,  22  Tex.  People  v.  Frank,  28  Cal.  607,  1866 

App.  648, 1886.  Horton  v.   State,  32  Tex.  79,  1869 

»  R.  V,  Wall,  2  East  P.  C.  963, 1800;  State  v.  Haynes,  6  Cold.  660,  1869 

R.  V.  Rushworth,  R.  &  R.  317,  1816;  Cross  v.  People,  47  111.  162,   1868 

R.  V.  Burke,  Ibid.  496,  1822;  State  v.  State  v.  Hill,  30  Wis.  416,  1872;  Peo- 

Smith,  8  Yerg.  160,  1836 ;  People  v,  pie   v.    Bibby,    91    Cal.    470,    1891 ; 

Harrison,  8  Barb.  660,  1860.    See,  as  though  see  John  v.  State,  23  Ibid.  604, 

to    mortgage    executed    by  husband  1868 ;  State  t;.  Mott,  16  Minn.  472, 

alone,  People  v.  Baker,  100  Cal.  188,  1871. 
1893.  An  additional  reason  for  the  posi- 

*  Whart.  Confl.  of  Laws,  {  686.  tion  in  the  text  is  to  be  found  in  those 

*  R.  V.  Hawkeswood,  6  T.  R.  606,  jurisdictions  in  which  the  revenue  laws 
note ;  R.  v,  Morton,  2  East  P.  C.  956 ;  permit  the  stamp  to  be  attached  by 
R.  V.  Pike,  2  Mood.  C.  C.  70,  1836 ;  any  party  wishing  to  use  the  paper. 
R.  V.  Teague,  R.  &  R.  33, 1802 ;  State  See  Whart.  on  Ev.  J  697. 
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th^*^*h^*^'  ^^°^>  ^  ^^^  forgery,^  though,  as  is  elsewhere  seen,  to 
othe^iM  pass  such  a  note  renders  the  party  concerned  liable  to  an 
intent  and  indictment  for  obtaining  money  by  false  pretences.  So 
effect  ii  to  j^  jg  jjq^  forgery  to  counterfeit  a  bank  note  which,  from 
upon  third  the  law  to  which  it  is  subject,  is  null  and  void.*  If,  how- 
ever, a  bank  note  is  forged  in  the  name  of  a  bank  purely 
fictitious,  but  with  such  skill  and  semblance  to  valid  bank  notes  as 
to  impose  upon  persons  of  oidinary  prudence,  the  forgery,  if  the 
intent  laid  be  to  defraud  the  party  on  whom  the  note  is  passed,  is 
indictable  as  forgery  at  common  law.' 

§  699.  Again,  the  fact  that  the  circulation  of  notes  below  a  par- 
Notes  of  a   ^^^^'^^^  denomination  is  forbidden  by  law  does  not  relieve 

Srohibited   a  person  forging  them  frx>m  forgery,  even  though  the  intent 
enomina~ 

tion  may  laid  be  to  defraud  the  bank.  For  (1)  the  banker  may 
°^*  '  be  made  liable  on  such  notes,  the  prohibition  going  only 
to  circulation ;  and  (2)  there  is  also  a  possibility  of  defrauding 
third  persons.*  To  forge  even  the  notes  of  a  person  prohibited  by 
a  local  law  from  issuing  notes  is  indictable,'  as  he  may  be  made 
extra-territorially  liable,*  and  so,  a  forUorij  is  the  forgery  of  the 
notes  of  an  expired  bank.^  As  a  consequence,  if  the  bank  note  is 
so  accurately  counterfeited  as  to  deceive,  in  the  main,  ordinary 
observers,  it  is  no  defence  that  the  names  of  the  officers  nominally 
issuing  the  note  were  misrecited.® 

§  700.  It  will  be  seen,  therefore,  that  the  instrument,  in  order  to 
A  for  ed  ^^^^  ^^  pHmd  fade  proof,  must  appear,  upon  the  face  of 
bank  note  it,  to  havc  been  made  to  resemble  a  true  instrument  of 
inch  as  to  the  denomination  mentioned  in  the  indictment,  so  as  to 
pnwuif<u!ie  ^  capable  of  deceiving  persons  using  ordinary  observa- 
<»»•  tion,®  although    not   those  acquainted   as   experts   with 


*  See  infra,  i  700 ;  supra,  {  660.  See  Cahoon  v.  State,  8  Ohio,  637, 1888  ; 
^  R.  V.  Moffatt,  1  Leach,  431,  1787.  and  see  Gutchins  v.  People,  21  111.  642, 
»  Supra,  i  660 ;  infra,  i  749.  1859,  which  holds  that  the  doctrine  of 

*  State  V.  Vanhart,  2  Harr.  (N.  J.)  the  text  does  not  apply  in  cases  where 
327,  1839 ;  Butler  v.  Com.,  12  S.  &  B.  it  is  criminal  to  pass  the  hills  whose 
237,  1827 ;  Clary  v.  Com.,  4  Barr,  210,  forgery  is  attempted. 

1846 ;  Twitchell  v.  Com.,  9  Ibid.  211,  •  Whart.  Confl.  of  Laws,  H  101, 110. 

1848 ;  Thompson  v.  State,  9  Ohio  St.  ^  White  v.  Com.,  4  Binn.  418, 1812; 

364,  1859 ;  Rollins  v.  State,  22  Tex.  Buckland  v.  Com.,  8  Leigh,  732, 1837. 

App.  548, 1886.  See  Hendrick  t?.  Com.,  »  U.  8.  v.  Turner,  7  Peters,  132, 

6  Leigh,  707,  1834 ;  though  see  Van  1833 ;  R.  v.  Pike,  2  Mood.  C.  C.  70, 

Home  V,  State,  6  Ark.  349,  1846.  1838. 

*  Butlerv.  Com.,  12S.  & R.  237, 1824.  •  Infra,  i  749.     See  Jervis's  Arch. 
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such  instrument.^  Thus  a  person  may  be  convicted  of  forging  a 
cheque  on  a  bank,  although  the  counterfeit  does  not  so  much  resemble 
the  genuine  cheque  of  the  drawer  as  to  be  likely  to  deceive  the  offi- 
cers of  the  bank  on  which  it  is  drawn.^  Were  absolute  similitude 
required,  no  indictment  whatever  could  be  maintained  for  forgery, 
for  if  the  similitude  were  perfect,  no  forgery  could  be  proved. 

Hence  if  the  offence  be  the  imposition  on  another  of  the  forged 
note  of  a  fictitious  bank,  it  is  enough  if  the  bank  note  be  sufficiently 
like  others  of  the  same  class  to  deceive  the  person  on  whom  the  note 
is  passed,  if  prudent  according  to  his  lights.* 

§  701.  An  indictment  may  be  maintained  for  forgery  when  the 
iraud  is  directed  primarily  against  the  public  at  large.*  Fraud 
Several  instances  of  this   species  of  forgery  have   been  against 
already  mentioned.^     To  these  may  be  added  that  it  is  krge  is 
declared  by  Hawkins*  to  be  forgery  at  common  law  to  ^  wisSin 
counterfeit  a   commission  under  the  privy  seal,  and  a  indictment 
licence  from  the  barons  of  the  exchequer  to  compound  a  debt. 

§  702.  As  has  been  already  shown,  assent  of  the  party  injured, 
in  most  cases  of  private  wrongs,  bars  a  prosecution.     In 
forgery  it  is  no  answer  that  this  assent  was  procured  by  ery  to  in- 
fraud.     Thus  it  is  not  forgery  to  induce  another,  by  mis-  ^^.^^  to- 
reading  papers,  to  sign  his  name  to  an  instrument  he  did  Jff^]^*® 
not  intend  to  sanction.^    Even  the  prosecutor's  laches 


name. 


O.  L.  (6th  ed.)  305 ;  B.  v,  Collicott,  2  even  though  the  banks  in  question  is- 
Leach,  1048,  1812;  4  Taunt.  300;  B.  sued  no  notes  of  the  denomination 
&  R.  212,  219;  R.  v.  Jones,  1  Leach,  forged.  Com.  v.  Smith,  7  Pick.  136, 
204, 1779 ;  U.  S.  v.  Morrow,  4  Waah.  1828 ;  State  v,  Carr,  6  N.  H.  367, 1831 ; 
C.  0. 733, 1825 ;  State  v,  McKenzie,  42  State  v.  Fitzsimmons,  30  Mo.  236, 1860. 
Me.  392, 1856;  Dement  v.  State,2  Head,  *  See  R.  v,  Elliott,  2  East  P.  C.  961, 
505,  1859 ;  Rollins  v.  State,  22  Tex.  1771.  And  so  of  a  photograph  of  a 
App.  548, 1886.  As  to  passing  as  lawfld  federal  security  under  special  federal 
money  a  note  of  the  late  Confederate  statute.  Ex  parte  Holcomb,  2  Dill.  392, 
States  upon  an  ignorant  man  in  the  1872.  And  so  of  being  in  any  way  con- 
night-time,  see  U.  S.  V,  Wilson,  44  cerned  in  manufacturing  plates  for 
Fed.  Rep.  751, 1891.  The  bills  should  forgery.  U.  S.  v,  Rossvalley,  3  Ben. 
have  the  external  appearance  of  those  157,  1869. 

issued    by  the  bank  named ;    paper  '  Com.  v.  Stephenson,  11  Cush.  481, 

containing  all  the  words  and  figures  1853. 

upon  a  genuine  bank  bill,  with  no  '  Supra,  {  660. 

other  resemblance  to  it,  cannot  be  ^  Infra^  {  717. 

said  to  be  in  the  similitude  of  the  lat-  ^  Supra,  J  683. 

ter,  within  the  meaning  of  the  Maine  "  1  P.  C.  31. 

statute.    State  v,  McKenzie,  42  Me.  "^  R.  v,  Chadwick,  2  M.  &  Rob.  545, 

892,  1856.    The  "similitude"  exists,  1845;  R.  v.  Collins,  Ibid.  461,  1843; 
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may  work  an  estoppel  of  his  right  to  prosecute.  Thus  a  party  wha 
permits  another  to  use  his  name  frequently  and  without  rebuke 
cannot  complain  if  the  latter  forge  such  name.^ 

IV.   UTTERING,   ETC. 

§  703.  To  utter  and  publish  a  document  is  to  offer  directly  or 
utterine  indirectly,  by  words  or  actions,  such  document  as  good.* 
and  pub-  Passing  a  paper,  under  the  statute,  it  is  said,  is  putting 
knowingly  it  off  in  payment  or  exchange.^  To  constitute  the  offence 
SoSfment  ^^  uttering  and  publishing  it  is  necessary  that  there 
aa  good.  should  be  a  knowledge  of  the  falsity  of  the  document ; 
and  this  is  in  itself  implied  in  an  intent  to  defraud.^ 

§  704,  Uttering  forged  bank  notes,  as  a  rule,  is  indictable  at 

common  law  under  the  limitations  already  given  as  to 

forged         forgery.*     Under  statute,  passing  a  counterfeit  note  in 

SrcUbieTt   *^^  name  of  a  fictitious  person,  under  an  assumed  name^ 

common      or  on  a  bank  which  never  existed,  has  been  made  indict- 

l&w. 

able.  It  is  not  necessary,  it  has  been  held  under  statute^ 
that  the  note,  if  genuine,  should  be  valid,  if,  on  its  face,  it  purports 
to  be  good.* 

Com.  V,  Sankey,^  22  Pa.  390,  1853;  Smith  v.  State,  20  Nebr.  284,  1886. 

Hill   V.    State,    1    Yerg.    76,    1824;  Under  the  federal  statute,  delivering 

Putnam  v,  Sullivan,  4  Mass.  53,  1808 ;  spurious  note  as  spurious  to  a  third 

Wells  V.  State,  89  Ga.  788, 1892 ;  Peo-  person  in  order  to  pass  them  on  the 

pie  V.  Underhill,  142  N.  Y.  38,  1894.  public  is  "  uttering."    U.  S.  v.  Nel- 

See  Graham  v.  Richardson,  11  N.  Y.  son,  1  Abb.  U.  S.  135,  1867 ;  State  v. 

Sup.  328, 1890.    See  infra,  §  1131.  Patterson,  116  Mo.  505,  1893. 

*  See  Weed  v.  Carpenter,  4  Wend.  Pledging  a  counterfeit  note,  which 

219. 1830.  Supra,  J  J  147,  668.  was  to  be  redeemed  at  a  future  day,  is 
'  Com.  V.  Searle,  2    Binney,  332,  not  a  passing  within  the  meaning  of 

1810.    See  R.  v.  Green,  Jebb's  C.  C.  the  act  in  force  in  Tennessee.    Gentry 

281,  1839;  State  v.  Redstrake,  39  N.  v.  State,  3  Yerg.  451,  1832,  Catron,  J. 

J.  L.  365,  1877 ;  Leonard  v.  State,  29  diss.    But  see  R.  v.  Birkett,  R.  &  R. 

Ohio  St.  408,  1876 ;  Gibson  v.  State,  86, 1805 ;  Thurmond  v.  State,  25  Tex. 

79  Ga.  344, 1887 ;  Lockard  v.  Com.,  87  App.  366, 1888. 

Ky.  201,   1888;  People  v.  Dane,  79  *  Infra,  H  713,  742.    For  passing 

Mich.  361, 1890 ;  State  v.  Calkins,  73  bad  notes  as  a  cheat,  see  infra,  {  1123. 

Iowa  128,  1887.    Ir^ra,  i  706.  *  Lewis  v.  Com.,  2  S.  &  R.  551, 1816; 

»  U.  S.  V.  Mitchell,  1  Bald.C.  C.  Com.  v.  Seer,  2  Va.  Cas.  65,  1817; 

367. 1831.  See  infra,  §  752.    The  mere  State  v.  Stroll,  1  Rich.  244,  1844. 
offering  is  enough ;  see  R.  v.  Welch,  4  •U.S.  v.  Mitchell,  1  Bald.  C.  C.  367, 
Cox  C.  C.  430,  1851 ;  People  v.  Caton,  1831 ;  Butler  v.  Com.,  1 2  S.  &  R.  237,- 
25  Mich.  388,  1872;  State  v.  Sher-  1825.    See  «t*pra,  ||  660,  700. 

wood,  (Iowa)  58  N.  W.  Rep.  911, 1894 ; 
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§  705.  The  uttering  of  a  forged  instrument,  the  forgery  of  which 
is  only  a  forgery  at  common  law,  it  has  been  said  in  Eng-  rp^^  uttering 
land,  is  no  offence,  unless  some  fraud  was  actually  per-  an  intent 
petrated  by  it;  and  where,  in  such  a  case,  the  indict-  isneces- 
ment  contained  some  counts  for  forging  the  instrument  ^^' 
and  others  for  uttering  it,  and  the  defendant  was  acquitted  on  the 
counts  for  the  forgery,  and  convicted  on  the  counts  for  the  uttering, 
the  judgment  was  arrested.^     Such,  however,  seems  no  longer  to  be 
the  law,  when  there  is  an  intent  to  defraud  some  person,  known  or 
unknown,^  which  intent  it  is  the  duty  of  the  prosecution  to  prove,* 
And  the  intent  to  defraud,  as  will  presently  be  seen  more  fully,  is 
to  be  inferentially  proved.* 

§  706.  Uttering  has  been  held  to  be  proved  by  staking  at  a  gam- 
ing table  f  paying  to  a  woman  as  the  price  of  illicit  con- 
nection f  leaving  on  a  shop  counter,  when  this  was  pre-  may  be  In- 
ceded  by  the  offer  of  the  forged  instrument  in  payment  ^^J^^^^^^ 
for  goods,  and  the  detection  of  its  spuriousness  by  the 
shop-keeper/  exhibiting  to  others  forged  testimonials  of  charac- 
ter for  the  purpose  of  fraudulently  obtaining  an  ofiBce  of  emolu- 
ment f  putting  a  forged  deed  on  record  f  pledging  with  another  a 
forged  note  payable  to  defendant's  order,  though  such  note  is  not 
indorsed,  and  hence  not  negotiable  ;^®  exhibiting  to  another,  for  the 
purpose  of  obtaining  credit,  a  forged  receipt,  though  the  defendant 
refused  to  permit  the  paper  to  pass  out  of  his  hands  ;^^  passing  a 
forged  instrument  on  a  creditor,  though  only  conditionally  ;^^  exhib- 
iting a  forged  note  for  the  purpose  of  bringing  suit  ;^  and  handing 
back  to  the  prosecutor  a  bad  shilling  in  place  of  a  good  one  given 
defendant,  pretending  they  were  the  same." 

*  R.  V.  Boult,  2  C.  &  K.  604, 1848.      People  v.  Baker,  100  Cal.  188, 1893 ; 
'  R.  V,  Sharman,  Dears.  C.  C.  285,  People  v.    Swetland,    77    Mich.    53, 

1854;  6  Cox  C.  C.  312;  24  Eng.  L.  &  1889.    See  Paige  v.  People,  3  Abb. 

Eq.  553.  App.  Dec.  441. 

»  Infra,  {  713.  ^^  R.  v.  Birkett,  R.  &  R.  86,  1805. 

*  Ibid.  See  R.  v.  Wicks,  Ibid.  149, 1809.    But 

*  State  V,  Beeler,  1  Brev.  482,  1805.  see  note  to  {  705,  supra, 

6  R.  V. ,  1  Cox  C.  C.  250, 1845.  "  R.  v,  Radford,  1  C.  &  K.  707, 

'  R.  V,  Welch,  1  Eng.  L.  &  Eq.  588,  1844 ;  1  Den.  C.  C.  59.    See  R.  v.  Ion, 

1851 ;  2  Den.  C.  C.  78 ;  4  Cox  C.  C.  430.  2  Ibid.  475 ;  6  Cox  C.  C.  1,  1852. 

«  R.  V.  Sharman,  Dears.  C.  C.  285,  "  R.  v.  Cooke,  8  C.  &  P.  582, 1838. 

1854;  6  Cox  C.  C.  312 ;  24  Eng.  L.  &  "  Chahoon  v.  Com.,  20  Gratt.  734, 

Eq.  553, 1877.  1871. 

*  U.  S.  V.  Brooks,  3  MacA.  315, 1878 ;  "  R.  v.  Franks,  2  Leach,  644,  1794. 
Perkins  v.  People,  27  Mich.  387, 1873 ;  Infra,  i  752. 
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§  707.  It  is  not  a  defence  that  the  forged  instrument  was  obtained 
from  the  defendant  by  a  trap  by  a  detective  employed 

No  defence   ^      ,,  J  f      J  f    J 

that  in-       lor  the  purpose.^ 

ww'^r*         §  '^08.  But  uttering  is  not  constituted  by  giving  a  forged 

**tSf ^  **y    engraving  to  another  as  a  specimen  of  skill,  there  being 

no  intention  that  it  should  be  put  in  circulation  f  nor  by 
leaving  forged  notes  sealed  up  as  a  deposit  f  nor  by  exhibiting 
such  notes  to  another  when  the  object  is  not  to  obtain  money,  but 

to  create  a  false  idea  of  wealth  or  professional  standing/ 
must  be  an  But  ofiTering  with  intent  to  defraud  is  uttering,  though 
t^r/ne^ro-  there  be  no  acceptenoe.* 
ment  lucri      ^e  may  therefore  hold  that  an  exhibition  of  a  fors^ed 

Causa*  ,  _,  ,  •11  'I 

instrument,  men  cauaa^  is  uttermg,  though  possession  be 
retained ;  but  that  the  mere  exhibition  of  a  forged  instrument  to 
another,  or  even  passing  it  to  another,  not  lucri  cattsa,  or  with  in- 
tent to  defraud,  is  not  uttering.^ 
So  of  §  709.  There  must  also  be  a  capacity  to  injure.     It  is 

injure.        not  an  indictable  offence  to  utter  a  paper  which  could  in 
no  case  be  the  subject  of  suit.^ 
§  710.  When  the  offence  is  a  felony  by  statute,  the  defendant,  to 
be  a  principal,  must  be  either  present  when  the  act  is  done, 
offence  is    privy  to  it,  or  aiding,  consenting,  or  procuring  it  to  be 
SrSes        ^one  under  his  immediate  direction.^     In  such  case,  proof 
counsel-      of  uttering  by  a  guilty  agent  employed  by  the  defendant 
accessaries   for  that  purpose,  the  defendant  being  present  at  the  time, 
^ore  the    jg  ^jjg  game  as  proving  the  act  to  have  been  done  by  him- 

»  R.  V,  Holden,  R.  &  R.  164, 1809 ;  C.  C.  430,  1851 ;  2  Den.  C.  C.  78 

2  Taunt.  334.    See  infray  H  766,  770,  People  v,  Caton,  25  Mich.  388, 1872 

917, 1039 ;  and  iupra,  H  149,  231  a,  to  State  v.  Horner,  48  Mo.  520,  1871 

general  question  of  connivance  and  People   v.    Swetland,    77    Mich.  53, 

trap.  1889,  and  prior  notes  to  this  section. 

»  R.  V.  Harris,  7  C.  &  P.  428, 1836.  «  See  supra,  J  691 ;  R.  v.  Hodgson, 

«  R.  V,  Shukard,  R.  &  R.  200, 1811.  D.  &  B.  C.  C.  3,  1856 ;  7  Cox  C.  C. 

*  Supra,  i  688.  R.  v,  Shukard,  ut  122 ;  36  Eng.  L.  &  Eq.  626,  cited 
supra,  Mr.  Greaves,  in  his  note  to  supra,  2  688.  See  R.  v.  Page,  and 
this  case  (2  Russ.  on  Or.  828),  says  other  cases  cited  infra,  {  752. 

that  the  ruling  does  not  warrant  the  ^  Supra,  2  691 ;  State  v.  Anderson, 
statement  in  the  text,  since  "what the  30  La.  An.  Pt.  I.  557, 1878. 
prisoner  did  was  to  show  so  much  ®  Supra,  {{  206-17,  655;  U.  S.  v. 
only  of  the  notes  as  should  lead  to  Mitchell,  1  Bald.  C.  C.  367,  1831 ; 
the  supposition  that  they  were  bank  Chahoon  v.  Com.,  20  Gratt  734,  1871 ; 
notes,  which  they  were  not."  Com.  v.  Clune,  (Mass.)  38  N.  E.  Rep. 

*  Infra,  i  752 ;  R.  v.  Welch,  4  Cox  435,  1891. 
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self.*  But  where  several,  by  concert,  are  privy  to  the  uttering  of 
a  forged  note,  which  is  uttered  by  one  only  in  the  absence  of  the 
others,  he  only  who  utters  it,  by  the  common  law,  is  a  principal ; 
while  the  others  are  accessaries  before  the  fact.^  Under  recent  stat- 
utes, in  many  States,  however,  all  are  principals.^ 

§  711.  On  the  supposition  that  the  crime  of  uttering  and  pub- 
lishing is  not  complete  until  the  paper  is  transferred  and  venue  is 
comes  to  the  hands  or  possession  of  some  person  other  v^^ 
than  the  forger,  his  agent  or  servant,^  where  a  forged  foi^ 
document  is  sent  by  the  forger  from  one  jurisdiction  to  metiTwaa 
an  individual  in  another  jurisdiction,  the  crime  may  be  P""^- 
prosecuted  both  in  the  jurisdiction  of  uttering  and  in  the  jurisdic- 
tion in  which  the  document  is  received  by  the  person  to  whom  it  is 
sent.* 

§  712.  To  constitute  the  oflfence  of  uttering,  it  is  in  no  uttering  is 
case  requisite  to  show  that  the  defendant  had  been  impli-  pendent 
cated  in  the  forgery .•    Nor  under  an  indictment  for  forg-  °  ®°*^' 
ery  can  there  be  a  conviction  of  uttering.^ 

^  Supra,  J2  209,  246 ;  B.  v.  Palmer,  People  t;.  Bathbun,  21  Wend.  509, 

1  N.  R.  96,  1804;  R.  &  R.  72;  U.  8.   1839. 

V.  Morrow,  4  Wash.  C.  C.  733, 1826 ;  •  Brown  v.  Com.,  8  Mass.  69, 1811 ; 

Com.  V.  Hill,  11  Mass.  136,   1814 ;  Lockard  t;.  Com.,  87  Ky.  201,  1888 ; 

State  V.  Rowlen,  114  Mo.  626,  1893 ;  State  v.  Allen,  116  Mo.  648,  1898. 

State  V,  Rucker,  93    Mo.  88,   1887 ;  '  State  v.  Snow,  80  La.  An.  Pt  I. 

Hughes  V.  Com  ,  89  Ey.  227,  1889.  401,  1878.    But  see  contra,  Qardner 

The  instigator  is  principal  where  the  t;.  State,  96  Ala.  12, 1891.    See  State 

agent  was  unconscious  of  the  fraud,  v.  Burgson,  68  Iowa,  818, 1880.    That 

B.  V.  Giles,  1  Mood.  C.  C.  166, 1827 ;  the  offences  cannot  be  joined  in  one 

Strang  v.  State,  32  Tex.  Cr.  219,  1893.  indictment,  see  State  v,  McCormack, 

Supra,  {  206.  66  Iowa,  686,  1881 ;  Ball  v.  State,  48 

*  R.  V.  Soares,  R.  &  R.  26, 1802 ;  R.  Ark.  94,  1886 ;  People  v.  Parker,  67 
V.  Badcock,  Ibid.  249,  1812 ;  R.  v.  Mich.  222,  1887 ;  State  v,  Henry,  69 
Stewart,  Ibid.  363, 1818 ;  R.  v.  Davis,  Iowa,  391,  1882.  But  see  omtra, 
Ibid.  113,  1806.  See  R.  v,  Morris,  Whart.  Cr.  PI.  &  Pr.  {{  286  et  seq. 
Ibid.  270,  1814;  2  Leach,  1096;  see.  In  re  Adutt,  66  Fed.  Rep.  376, 1893; 
also,  R.  V.  Harris,  7  C.  &  P.  416, 1836.  Luttrell  v.  State,  86  Tenn.  232,  1886 ; 
Supra,  {  217.  Chester  v.  State,  23  Tex.  App.  677, 

»  Supra,  i  205.  1887;  Williams  v.  State,  24  Tex.  App. 

*  Supra,  JJ  287-9.    Com.  v.  Searle,  342,  1887 ;  Crawford  v.  State,  31  Tex. 

2  Binn.  332, 1810 ;  see  Perkins's  Case,  Cr.  61,  1892 ;  People  v.  Kemp,  76 
2  Lew.  C.  C.  160,  where  it  was  held  Mich.  410,  1889 ;  SUte  v,  Zimmer- 
that  mailing  is  proof  of  uttering  in  the  man,  47  Eans.  242, 1891. 

place  mailed ;  supra,  I  706,  where  ez-  That  a  former  acquittal  of  forgery, 
hibitian  to  another  was  held  enough,      under  the  same  facts,  is  no  bar  to  a 

*  Supra,  a   287-9.    Infra,    2   747.  conviction    for  "passing   as   true    a 
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§  713.  The  intention  to  defraud^  is  at  common  law  an  essential 
Intent  to  ^  *^®  completion  of  the  offence,^  though  it  is  not  necessary 
defraud  to  to  show  that  the  prosecutor  was  actually  defrauded.*  If 
from  the  jury  can  infer  from  the  circumstances  that  it  was 

^^*  the  defendant's  intention  to  defraud  the  party  averred, 

known  or  unknown/  there  being  an  apparent  possibility  of  fraud, 
it  is  su£Scient  to  satisfy  such  allegation  in  the  indictment,'  though, 
from  circumstances  of  which  the  defendant  is  not  apprised,  he  could 
not  have  succeeded  in  the  fraud  f  though  the  party  to  whom  the 
forged  instrument  is  uttered  believes  that  the  defendant  did  not 
intend  to  defraud  him  ;^  and  though  the  object  was  to  defraud 
whoever  might  take  the  instrument,  and  the  intention  of  defraud- 

forged  instrument''  Reddick  v.  State,  Stra.  901,  1740 ;  B.  v,  Goate,  1  Lid. 

81    Tex.  Cr.  587,  1893;    Hooper  v.  Raym.737;Com.t;.Ladd,16MaB8.526. 

State,  30  Tex.  App.  412, 1891.  1819 ;  Hesa  v.  State,  6  Ohio,  12, 1833 ; 

^  B.  V.  Hodgson,  36  Eng.  L.  &  Eq.  State   v.   Washington,    1    Bay,    120, 

626, 1866 ;  7  Cox  0.  C.  122.  See«*pra,  1791;  Snell  v.  State,  2  Humph.  347, 

I  694,  that   immediate   effect  is  not  1841;  State  v.  Lurch,  12  Oreg.  99, 

necessary.  1885. 

In  Pennsylvania,  under  an  indict-  *  See  infra,  {  714. 

ment  for  forgery  under  the  Act  of  *  B.  v.  Jones,  12  East  P.  C.  991 ;  B. 

March  31, 1860,  J  169,  it  is  unneces-  r.  Hill,  8  C.  &  P.  274,  1838 ;  B.  v, 

sary  to  prove  an  intent  to  defraud  any  Vaughan,    Ibid.    276,    1838 ;    B.    v. 

particular  person,  a  general  intent  to  Cooke,  Ibid.  582.  586,  1838 ;  B.  v. 

defraud  being  sufficient.    McClure  v,  Geach,  9  Ibid.  499,  1840 ;  U.  S.  v. 

Com.,  86  Pa.  353, 1878.  Moses,  4  Wash.    C.    C.    726,    1825 ; 

Where  the  offence  charged  is  the  Schroeder   v,    Harvey,    75    111.  638, 

uttering  of  a  false  draft  purporting  1874 ;  Timmons  v.  State,  80  Ga.  216, 

to  be  issued  by  an  incorporated  bank,  1887 ;  Hennessy  v.  State,  23  Tex.  App. 

felonious  intent  is  not  necessary,  under  340, 1887 ;  State  v.  Patterson,  116  Mo. 

statute  of  Missouri,  for  conviction.  505,  1893;  U.  S.  v.  Long,  30  Fed. 

State  V.  Taylor,  117  Mo.  181, 1893.  Bep.  678, 1887 ;  Anson  v.  People,  148 

•  B.  V,  Powell,  2  W.  Bl.  787 ;  B.  v.  III.  494,  1893 ;  Kotter  v.  People,  150 

Holden,  2  Taunt.  334, 1810;  State  v,  HI.  441,  1894;  State  v,  Williams,  66 

Bedstrake,  39  N.  J.  L.  365,  1877;  Iowa,  573,  1885.    See  Whart.  Grim. 

Couch  V.  State,    28   Ga.  367,  1859 ;  Ev.  J  34,  as  to  inductive  proof  in  such 

Stephens  v.  State,  56  Ibid.  604,  1876 ;  cases. 

Gibson  v.  State,  79  Ga.  344,  1887 ;  •  B.  v.  Holden,  B.  &  B.  154, 1809 ; 

State  V.  Jackson,  89  Mo.  561,  1886;  Jervis's  Arch.  (9th  ed.)  370;   R  v. 

State  V.  Patterson,  116  Mo.  505, 1893.  Marcus,  2  C.  &  K.  356, 1846. 

Intent  is  an  essential  element  of  the  ^  B.  v.  Sheppard,  B.  &  B.  169,  1809. 

erime  of  passing  counterfeit  money.  That  fraud  in  such  cases  is  to  be  in- 

U.  S.  V.  Hopkins,  26  Fed.  Bep.  443,  ferred  from  facts,  see  Whart  Crim. 

1885;  U.  S.  V.  Otey,  31  Fed.  Bep.  68,  Ev.  ?  53;  and  see  People  v,  Marion, 

1887.  29  Mich.  31 ,  1873.    Infra,  U  718,  743. 

»  Supra,  §1  695,  705 ;  B.  v.  Crook,  2 
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ing  the  person  specially  liable  on  the  instrument  if  genuine^  did  not 
enter  into  the  prisoner's  contemplation.^  And  both  intent  (an  in- 
tent to  defraud  the  person  whose  name  is  forged,  and  an  intent  to 
defraud  the  person  on  whom  the  forgery  is  to  be  passed)  may  be 
laid  in  the  same  indictment,  to  meet  either  phase  of  proof,^  and  so 
may  the  intent  to  defraud  any  party  actually  defrauded,*  or  even 
to  defraud  an  unknown  person  on  whom  the  counterfeit  might  be 
passed.^  An  allegation  of  an  intent  to  defraud  an  individual  may 
be  sustained,  also,  by  proof  of  fraud  on  a  firm  of  which  the  individ- 
ual was  a  member.*  Other  forgeries,  part  of  the  same  system,  are 
admissible  to  prove  intent* 

§  714.  The  fact  that  no  person  is  at  the  time  legally  in  a  situa- 
tion to  be  defrauded  by  the  act,  is  no  defence,^  if  there  is  a  pos- 

^  B.  V.  Mazagora,  R.  &  R.  291, 1815 ;  the  meaning  of  the  statute.  R.  v, 
R.  V,  Crowther,  6  C.  &  P.  316, 1832 ;  Birkett,  R.  &  B.  86,  1805. 
B.  V.  Nash,  2  Den.  C.  C.  493, 1852 ;  A  forged  check,  drawn  on  Worcester 
U.  S.  V,  Shelmire,  1  Bald.  C.  C.  371,  Old  Bank,  was  presented  by  the  pris- 
1831 ;  State  v.  Gkivigan,  36  Eans.  322,  oner  to  Bafford's  Bank,  at  Stourbridge, 
1887.    Supra,  I  695.  and  reftised ;  and,  upon  an  indictment 

'  B.  V,  Hill,  8  C.  &  P.  274)  1838 ;  for  forging  and  uttering  a  check,  with 
Ck>m.  V,  Carey,  2  Pick.  47, 1823;  Brown  intent  to  defraud  the  Messrs.  Bufford, 
V.  Com.,  2  Leigh,  769,  1830.  Infra,  it  was  objected  that,  as  it  was  not 
22  742-6 ;  Whart.  Cr.  £y.  {  135.  drawn  upon  them,  it  could  not  defraud 

'  B.  V,  Hanson,  2  Wood  C.  C.  245,  them;  but  Bosanquet,  J.,  held  that,  as 
1841.  it  was  presented  at  their  bank  for  pay- 

^  State  t;.  Phillips,  78  Mo.  49, 1883.  ment,  it  was  evidence  of  an  intent  to 

^  State  V.  Hastings,  53  N.  H.  452,  defraud  them.    B.  t;.  Crowther,  5  C. 
1873 ;  Stoughton  v.  State,  2  Ohio  St.  &  P.  316, 1832. 
562,  1853.    See,  also.  State  v.  Flora,       •  Infra,  H  715,  717 ;  Whart.  Crim. 
109  Mo.  293, 1891.  Ev.  22  39,  844;    U.  S.  v.  Brooks,  3 

It  must  be  noticed,  however,  that  MacA.  315,  1877 ;  U.  S.  v.  Houghton, 
there  may  be  circumstances,  the  exist-  14  Fed.  Bep.  544,  1882 ;  4  Crim.  Law 
ence  of  which  will  tend  to  rebut  the  Mag.  243;  State  v,  Minton,  116  Mo. 
inference  of  guilty  intention.  Thus,  605, 1893 ;  Strang  v.  State,  32  Tex.  Cr. 
a  co-obligor  may  be  guilty  of  forgery,  219, 1893 ;  People  v.  Molins,  10  N.  Y. 
as  assigning  a  bill  given  by  himself  Sup.  130, 1888;  Com.  v.  Buasell,  156 
and  another ;  but  his  having  it  in  his  Mass.  196, 1892 ;  Anson  v.  People,  148 
possession  may  be  evidence  of  author-  111.  494,  1893 ;  People  v.  Bibby,  91 
ity  over  it ;  and  if  there  be  no  inten-  Cal.  470, 1891 ;  McDonald  v.  State,  83 
tion  to  defraud,  it  is  not  forgery.  Penn-  Ala.  46,  1887. 
sylvania  v,  Misner,  Addis.  44, 1792.  "^  Supra,  2?  693  et  seq. ;  B.  v,  Nash, 

Where  a  forged  bill  of  exchange,  2  Den.  C.  C.  493, 1852;  B.  v,  Dodd. 
payable  to  the  order  of  the  defendant,  18  L.  T.  (N.  S.)  89,  1868 ;  B.  v.  Crow- 
while  given  as  a  pledge  only,  was  ther,  5  C.  &  P.  316, 1832.  In  B.  v. 
given  to  obtain  credit,  it  was  held  that  Tylney,  1  Den.  C.  C.  319, 1848  {mpra, 
there  was  a  fraudulent  intent,  within  2  682),  there  was  a  division  of  opinion 
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thLt*h^^  aibility  of  such  fraud.  It  is  sufficient  if  the  intent  be 
wuno  laid  to  defraud  persons  unknown,  or  any  person  on 
£e^me      whom  the  counterfeit  is  passed,  or  the  public  generally.^ 

frauded"  §  '^^^*  "^  ^^  "^^'^  elsewhere  shown,*  if  a  party  be 
g^^.  charged  with  knowingly  making,  holding,  or  passing 
may  be  forged  instruments,  and  the  fact  of  his  possession  of  the 
other  forg-  instruments  be  shown,  but  his  knowledge  of  their  character 
or'otter-  ^  disputed,  it  is  admissible  to  prove  that  about  the  same 
ingB.  time  he  held  or  uttered  similar  forged  instruments  to  an 

extent  which  makes  it  improbable  that  he  was  ignorant  of  the 
forgery.^  Nor,  as  it  is  now  ruled,  does  it  exclude  such  evidence  if 
the  offence  thus  introduced  has  been  the  subject  of  another  indict- 
ment ;^  nor  that  it  occurred  subsequently  to  that  under  trial,  if  the 
two  appear  to  be  part  of  a  common  system.*  But  when  the  illus- 
trative offence  is  a  forgery  of  another  class,  perpetrated  several  years 
before,  it  is  inadmissible.*    It  is  not,  however,  made  inadmissible, 

as  to  whether  a  count  charging  an  in-  Gratt.  530,  1861 ;  State  v.  Twitty,  2 

tent  to  defraud  a  person  unknown  to  Hawks.  248, 1822 ;  State  v.Odel,  3  Brev. 

the  grand  jurors  could  be  sustained.  662, 1816 ;  State  t;.  Williams,  2  Rich. 

In  B.  V.  Hodgson,  D.  &  B.  8,  1866;  7  418,  1846;  Mason  v.  State,  42  Ala. 

Cox  C.  C.  714,  noticed  ir\/ra,  j  718,  it  632,  1842;  Beed  v.  State,  16  Ohio, 

was  said  that  there  must  be  some  p^r-  217,  1846 ;  McCaitney  v.  State,  8  Ind. 

son  capable  of  specification,  who  would  863, 1862 ;  Steele  t;.  State,  46  lU.  162, 

have  been  defrauded  or  injured  by  the  1867 ;  Peek  v.  State,  2  Humph.  78, 

forgery.    But  see  tupra,  H  688,  713.  1840 ;  People  v.  Frank,  28  Cal.  607, 

Jr^ra,  {  743  a.  1866 ;  Insurance  Co.  v.  P.  G.  &  N.  B. 

^  State  t;.  Keneston,  69  N.  H.  36,  Co.,  163   Pa.  160,  1893;    People  t^. 

1879.    See  State  v.  Gavigan,  36  Kans.  Molins,  10  N.  Y.  Sup.  130. 1888 ;  Com. 

322, 1887 ;  State  v,  Adams,  39  La.  An.  v.  Bussell,  166  Mass.  196, 1892;  Anson 

238, 1887.  V.  People,  148  111.  494, 1893 ;  Com.  t^. 

»  Whart.  Cr.  Ev.  I  39.  White,  146  Mass.  392,  1888 ;  People 

•  B.  V.  Ball,  B.  &  B.  132, 1807;  1  v.  Kemp,  76  Mich.  410, 1889;  People 

Camp.  324;  B.  v.  Hough,  B.  &  B.  120,  v.  Bibby,  91  Cal.  470,  1891. 

1806 ;  B.  V.  BaDs,  1  Mood.  C.  C.  470,  *  B.  v.  Forster,  Dears.  C.  C.  466, 

1836 ;  B.  V,  Moore,  1  F.  &  F.  73, 1868 ;  1866 ;  6  Cox  C.  C.  621 ;  Com.  v.  Steams, 

B.  V.  Salt,  3  Ibid.  834, 1862 ;  U.  S.  v,  10  Mete.  266, 1846 ;  Hoskins  v.  State, 

Craig,  4  Wash.  C.  C.  729, 1826 ;  U.S.  11  Ga.  92,  1862;  though  see  B.  v, 

V.  Hinman,  1  Bald.  292, 1831 ;  U.  S.  v.  Smith,  2  C.  &  P.  633,  1827 ;   B.  v. 

Doebler,  1  Bald.  619,1832;  State  v.  Smith,  4  Ibid.  411, 1831. 

McAllister,  24  Me.  139, 1844;  Com.  v.  ^  B.  v,  Forster,  ui  supra;  Com.  v, 

Steanis,10Metc.266,1846;Com.v.Hall,  Price,  10  Gray,  472, 1868. 

4  Allen,  306,  1862 ;  Com.  v.  Edgerly,  •  Morris  r.  State,  8  S.  &  M.  762, 

10  Ibid.  184, 1866;  Spencer  v.  Com.,  1847.    See  B.  v.  Salt,  3  F.  &  F.  834, 

2  Leigh,  761, 1830 ;  Hendricks  v.  Com.,  1866. 
6  Ibid.  707, 1834;  Wash,  v.  Com.,  16 
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if  it  were  part  of  the  same  system,  by  the  fact  that  it  is  different  as 
to  parties  injured  from  the  case  on  trial.^  The  same  inference  is  to 
be  drawn  from  the  possession  of  the  machinery  for  forgery  or  coin- 
ing by  the  defendant  or  his  confederates.^ 

V.  PROOF  OF  CHARTER  OF  BANK. 

§  716.  So  far  as  concerns  pleadingy  this  question  is  discussed  in 
other  volumes.*  On  the  topic  of  evidence,  the  following  ^.  ^^^ 
points  may  be  regarded  as  established :  is  defnud 

If  the  indicbmenJt  charge  the  intent  to  be  simply  to  enoeof 
defravd  the  bank,  and  if  by  the  statutes  delicti  commissi  bTpraJ©? 
the  bank  must  be  one  duly  incorporated,  then  not  only  orjudjd^- 
must  the  indictment  aver,  but  the  evidence  must  show 
the  bank  to  have  been  so  incorporated.  So  far  as  concerns  home 
banks,  this  is  done  by  implication  of  law.  Each  court  takes  notice 
of  the  statutes  of  its  particular  legislature  as  a  matter  of  law.^ 

With  regard  to  foreign  banks,  however,  the  divergence  of  opinion 
is  iharked.  Can  the  charters  of  such  banks  be  proved  by  parol  ? 
To  this  incline  some  courts,  though  in  States  where  the  statutory 
exactions  on  this  point  are  not  stringent*  But  by  strict  practice  it 
is  necessary  to  prove  such  foreign  charters  by  certified  copies  of 
the  acts  of  incorporation  f  though  in  many  States  the  authorized 
statutes  of  other  States  are  admissible  evidence.^ 

But  if  the  intent  be  laid  to  be  to  defraud  some  third  person,  then 
all  this  strictness  vanishes ;  and  even  though  on  the  face  of  the 
record  the  bank  is  a  myth,  and  though  the  prosecution  fails  to 

*  R.  V.  Harris,  7  C.  &  P.  429, 1836.  *  People  v.  Davis,  21  Wend.  809, 

*  U.  S.  V.  Hinman,  1  Bald.  292, 1831 ;  1839 ;  People  v.  Peabody,  26  Ibid.  472, 
U.S.  V.Craig, 4 Wash.  CO. 729, 1826;  1841;  Dennis  v. People,  1  Parker  C. 
People  V.  Thomas,  8  Parker  C.  B.  266,  B.  469,  1864 ;  Beed  v.  State,  16  Ohio. 
1866 ;  People  v.  Farrell,  30  Cal.  316,  217,  1846 ;  Sasser  v.  State,  13  Ibid. 
1866 ;  People  v.  Page,  1  Idaho,  114,  463,  1844 ;  Cady  t;.  Ck)m.,  10  Gratt. 

1867.  776, 1864;  People  v,  Hughes,  29  Cal. 
»  Whart.  Cr.  PI.  &  Pr.  H  110,  167 ;  267, 1866.    Whart.  Crim.  Ev.  H  102  a 

Whart.  Crim.  Ev.  2  102  o.  et  seg, 

*  See  Com.  v,  Carey,  2  Pick.  47,  •  Stone  v.  State,  20  N.  J.  L.  401, 
1823;  Calkins  v.  State,  18  Ohio  St.  1846;  Jones  v.  State,  6  Sneed,  346, 
236, 1868 ;  Owen  v.  State,  6  Sneed,  493,  1868 ;  State  t;.  Morton,  8  Wis.  362, 

1868.  As  to  analogy  of  larceny,  see  1869.  See  State  v.  Newland,  7  Iowa, 
Smith  v.  State,  28  Ind.  321, 1867.  See,  242,  1868. 

as  to  a  business  corporation.  State  v,       "^  Whart.  Confl.  of  Laws,  {  779. 
Murphy,  17  B.  I.  698, 1892 ;  State  v. 
Shaw,  92  N.  C.  768, 1886. 
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prove  that  any  such  bank  exists ;  yet,  if  the  bank  note  be  correctly 
described  and  proved  according  to  the  description,  and  if  the  person 
intended  to  be  de&auded  be  also  accurately  described  and  adequately 
proved,  then  the  prosecution  can  be  sustained.  For,  if  these  last 
two  conditions  hold  good,  it  matters  not  that  the  bank  was  extinct, 
or  even  that  such  a  bank  never  existed  at  all.^ 


VI.   INTENTION. 

§  717.  As  has  been  already  seen,'  it  is  not  forgery  for  a  party 

to  insert  in  a  contract  executed  by  the  other  side  as  well 

to  defraud   ^  ^7  himself,  a  clause  he  understood  the  other  side  to 

too^im     ^*^^  agreed  to.^    It   is  the  essence  of  forgery  that  it 

should  be  with  fraudulent  intention.^     It  has  also  been 

shown  that  such  intention  is  to  be  inferred  from  facts  f  and  that 

seienter  may  be  shown  by  other  forgeries  and  fraudulent  utterings.* 

A  general  intent  to  defraud  is  enough.     It  is  not  necessary  that  it 

should  appear  that  the  intent  was  pointed  at  any  particular  person.^ 

§  718.  When  the  intention  to  give  effect  to  the  forged  document 

is  established,  it  is  no  defence  that  the  party  intended  to  pay  the 

debt  secured  thereby,  or  to  save  harmless  the  injured  party ,*  or  that 

*  Supra,  2  660 ;  infra,  I  742 ;  and  also  supra,  {  716 ;  and  see  Francis  v. 
see,  also,  generally  U.S.v.Foye,l  Cur-  State,  7  Tex.  App.  601,  1880;  Heard 
tis  C.  C.  364, 1864 ;  State  v.  Hayden,  16  v.  State,  9  Ibid.  1,1880;  Robinson  v. 
N.  H.  856,  1844 ;  People  v.  Davis,  21  State,  66  Ind.  831,  1879 ;  Carver  v. 
Wend.  809, 1839;  People  v.  Peabody,  People,  39  Mich.  786, 1878;  People  v. 
26  Ibid.  472, 1841 ;  Com.  v.  Smith,  6  Molins,  10  N.  Y.  Sup.  130, 1888 ;  Com. 
8.  &  B.  668,  1819 ;  State  v.  Jones,  1  v.  White,  146  Mass.  892, 1888. 
McM.  236, 1841.  '  Supra,  I  701.    Whart.  Crim.  Ev. 

'  Supra,  i  663  et  9eq,,  699;  and  see  {{  149,  734;  B.  v.  Beard,  8  C.  &  P. 

Com.  V,  Henry,  118  Mass.  400, 1876.  682, 1838 ;  State  v,  Wooderd,  20  Iowa, 

»  Pauli  V.  Com.,  89  Pa.  432,  1879.  641,  1866;  McClure  v.  Com.,  86  Pa. 

*  See  Montgomery  V.  State,  12  Tex.  353,  1878;  State  v.  Hall,  108  N.  C. 
App.  323, 1882 ;  State  v.  Hall,  108  N.  776, 1891 ;  Luttrell  v.  State,  86  Tenn. 
C.  776,  1891 ;  State  v.  Jackson,  89  Mo.  232,  1886. 

661,  1886;  State  t?.  Murphy,  17  B.  I.  "  Supra,  {  119.     B.  v,  Forbes,  7  C. 

698,1892;  Kotter  v.  People,  160  111.  &  P.  224, 1836 ;  B. «.  Cooke,  8  Ibid.  582, 

441, 1894;  State  v.  Gavi^an,  36  Kans.  1838 ;  B.  v,  Geach,  9  Ibid.  449, 1840  ;' 

322,  1887;  McDonald  v.  State,  83  Ala.  Com.  v.  Henry,  118  Mass.  400,  1876; 

46,  1887;  State  v.  Warren,  109  Mo.  Perdue  v.  State,  2  Humph.  494,  1841. 

430, 1891.  Aj9  to  larceny,  infra,  i  906. 
»  Supra,  S  713. 

*  See  Whart.  Crim.  Ev.  JJ  39,  844 ; 
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he  agreed  to  take  it  back  if  not  genuine  ;^  or  that  the  claim  to  sup- 
port which  the  document  was  forged  was  just.*     But  the  ^^q  defence 
intention  must  in  some  way  be  proved.     Thus,  in  an  that  the 
English  case  already  noticed,  A.  forged  a  diploma  of  the  tendied  no 
College  of  Surgeons,  intending  to  induce  a  belief  that  thatthe^ 
the  document  was  genuine,  and  that  he  was  a  member  of  ?^*^°^  ^"^ 
the  College  of  Surgeons,  and  showed  it  to  two  persons 
with  intent  to  induce  that  belief  in  them.    This  was  held  not  to  be 
an  intent  to  defraud,  though  there  was  an  intent  to  deceive.' 

Vn.    HANDWRITING. 

§  719.  The  subject  of  Handwriting  is  discussed  in  an  independent 
treatise,  to  which  reference  is  now  made.* 

Vin.   HAVING   COUNTERFEIT   MONEY   IN   POSSESSION. 

§  720.    Having  counterfeit   money  in  possession  toith  intent   to 
pass  the  same  is  a  statutory  offence  in  most  jurisdictions 
in  this  country,  and  by  some  courts  has  been  held  an  Having 

J '  J  ^  ^     ^     counterfeit 

offence  at  common  law.*  To  constitute  this  offence,  it  is  money  in 
not  ordinarily  necessary  to  prove  that  the  intent  in  keep-  with  intent 
ing  the  notes  or  coin  is  to  pass  them  as  genuine.  It  will  offimce!^'^ 
be  enough  if  it  appear  that  the  ultimate  object  is  fraud ; 
though  the  intermediate  object  may  have  been  the  supply  of  a  co- 
conspirator.* But  when  the  statute  contains  the  words,  *'  as  true," 
the  intent  to  utter  as  true  must  be  averred  and  proved  f  and  under 
the  federal  statute,  which  requires  that  the  counterfeit  money  should 

>  Ibid.    R.  V.  Portis,  40  Up.  Can.  228;    and  see   U.    S.    v.    Williams, 

Q.  B.  214.  14  Fed.    Rep.  660,    1882;    Com.   v. 

*  R.  t;.  Wilson,  2  C.  &  K.  627.  1847.  Morse,  2  Mass.  138,  1805;  U.  S.  v. 
See  R.  r.  Forbes,  7  C.  &  P.  224, 1836 ;  Stevens,  62  Fed.  Rep.  120, 1891.  As 
R.  V.  Cooke,  8  Ibid.  682,  1838 ;  State  cases  on  the  statutory  offence,  in  ad- 
V,  Kimball,  60  Me.  409, 1861 ;  State  v.  dition  to  those  cited  below,  see  Com. 
Cole,  19  Wis.  129,  1866.  See  supra,  v.  Price,  10  Gray,  472,  1868 ;  State  v. 
i  119.  Benham,7  Conn.  414,  1829;  Stone  t;. 

'  R.  V.  Hodgson,  D.  &  B.  3,  1866;  State,  20  N.  J.  L.  401, 1846;  Sasser  v. 

7  Cox  C.  C.  122 ;  cited  Steph.  Dig.  art.  State.  13  Ohio,  463,  1844 ;  People  v, 

866.    Supra,  U  688, 714.  Ah  Sam,  41  Cal.  646, 1871. 

*  See  Whart.  Cr.  Ev.  «  646  c<  «  Hopkins  v.  Com.,  8  Mete.  460, 
seq.  1842;  State  v.  Harris,  6  Ired.  287, 

*  R.  V.  Sutton,  2  Stra.  1074, 1747 ;  1  1844.  See  Bevington  v.  State,  2  Ohio 
East  P.  C.  172 ;  R.  v.  Williams,  Jebb,  St.  160,  1863 ;  People  v.  Ah  Sam,  41 
48,  note,  1797 ;  Dugdale i;.  R.,  1 E.  «&  B.  Cal.  646, 1871. 

436, 1863 ;  but  see  contra,  as  to  com-       "^  People  v,  Stewart,  4  Mich.  666, 
mon  law,  R.  v,   Stewart,  R.  &.   R.   1867. 
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be  after  ''the  similitude"  of  an  obligation  of  the  United  States, 
this  similitude  must  extend  to  the  signature.^  The  ''  similitude/' 
under  the  statute,  need  not  be  perfect.  It  is  enough  if  deception 
of  non-experts  is  probable.' 

§  721.  OoiUf  it   has  been   said,   may   be  generically  described 

Indictment  (^'  S^'^  "  ^  ^^"^  *°^  counterfeit  coin,  so  in  the  similitude 
in  Bach  of  the  good  and  legal  silver  coin,  etc.,  current  in  this 
deeoribeaa  commonwealth  bv  the  laws  and  usages  thereof,  called  a 
in  forgery,  dollar"),-*  but  if  the  indictment  undertake  to  describe 
notes  (without  giving  any  reason,  such  as  possession  by  the  defen- 
dant, to  excuse  generality),  it  must  describe  the  notes  accurately,  as 
in  an  indictment  for  forgery.^ 

Of  course,  when  the  forged  money  remains  in  the  defendant's 
hands,  or  has  been  disposed  of  by  him,  this  may  be  averred  in  the 
indictment  f  and  secondary  evidence  may  be  then  offered  at  the 
trial.  As  is  elsewhere  seen,*  there  are  authorities  to  indicate  that 
in  such  case  the  indictment  is  by  itself  notice  to  produce.  But  by 
strict  practice,  notice  to  produce  is  necessary.^  Where  the  notes 
are  of  a  fictitious  bank,  it  would  seem  that  close  description  of  the 
bank  is  unnecessary ;  and  so  has  it  been  held.^ 

The  names  of  the  persons  intended  to  be  defrauded  need  not  be 

Scienter  in    g^^en. 

such  case         §  722.  The  sdenier  is  material,  and  should,  indepeu- 
dendy  of  the  statute,  be  both  alleged  and  proved.'*    It 

^  U.  S.  r.  Williama,  14  Fed.  Rep.  that  under  the  term  "  dollar,"  a  Mexi- 

550, 1882.    So  as  to  unexecuted  bonds,  can  dollar  could  be  proved, 

which  do  not  fall  under  the  statute.  *  Whart.    Cr,    PL    &   Pr.    H    167 

IT.  S.  V.  Sprague,  11  Bias.  876,  1882 ;  et  seg,;  State  v.  Callendine,  8  Iowa, 

48  Fed.  Bep.  828,  1882.    See  as  to  288, 1859;  and8eeMcMillint;.State,5 

counterfeit  coin,  U.  S.  v.  Bicksler,  1  Ohio,  268, 1831.  ' 

Mackey,  341, 1881.  *  Whart.  Cr.  PI.  &  Pr.  1 176. 

«  U.  S.  V.  Sprague,  11  Diss.  376, 1882 ;  •  Ibid. ;  infra,  1 780. 

48  Fed.  Rep.  828, 1882.    It  is  for  the  '  See  Whart.  Crim.   Ev.  H  212  ei 

jury  to  decide  whether  the  similitude  seq.;  People  v.  Stewart,  4  Mich.  655, 

exists  or  not.    U.  S.  v.  Stevens,  52  1857 ;  Armitage  v.  State,  13  Ind.  441, 

Fed.  Rep.  120,  1891.    Supra,  i  695.  1859. 

»  Com.  V.  Steams,  10  Mete.    256,  *  People  v,  Peabody,  25  Wend.  472, 

1845;  Fights.  State,  7  Ohio,  180, 1835;  1841;  Sasser  v.  State,  13  Ohio,  453, 

Peek  V.  State,  2  Humph.  78,  1840.  1844. 

Still  more  liberal  are  State  v.  Wil-  •  U.  S.  v.  Bicksler,  1  Mackey,  341, 

liams,  8  Iowa,  534, 1859,  and  State  v.  1881. 

Griffin,  18  Vt.  198, 1846;  and  see  w/ra,  "  ^^^rt.  Cr.    PI.    &    Pr.    {   164; 

i  751.    In  Com.  v.  Stearns,  it  was  held  Owen  v.  State,  5  Sneed,  493,  1858 ; 

Powers  V.  State,  87  Ind.  97, 1882. 
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is  a  good  defence  that  the  money  was  received  innocently  in  the 
course  of  business.' 

§  723.  TfUent  may  be  inferred  in  the  same  way  as  intent  in  cases 
of  uttering.'    Mere  possession   of  the  document  as  a 
curiosity  will  not  sustain  a  conviction.^     But  fraudulent  ^e  inferred 
selling  is  proof  of  fraudulent  possession.^ 

§  724.  It  has  been  ruled  that  having  in  possession  several  forged 
bank  notes,  of  diflferent  bank^,  at  one  time,  with  intent  h^^^i^-  ^^ 
to  pass  them,  and  thereby  to  defraud  the  person  taking  poseeBsion 
them,  constitutes  but  one  offence ;  and  that  the  defendant  kinds  of 
cannot  be  pursued  severally  on  each  note.«  off^l'''''' 

IX.   INFERENCES  OF   FORGERY   PROM   EXTRINSIC   FACTS. 

§  726.  It  need  scarcely  be  repeated,  that  collateral  mechanical 
evidences  of  forgery  are  always  to  be  received  for  what 
they  are  worth.     Thus  it  is  admissible  to  show  by  an  mechanical 
expert  that  the  writing  was  traced  over  pencil  ;•  that  the  of  forS^. 
water-mark  of  the  paper  is  repugnant;   or  that  other 
circumstances  exist  which  make  it  improbable  that  the  writing  is 
genuine.^ 

§  726.  Does  the  uttering  of  a  forged  instrument  by  a  particular 
person  justify  a  jury  in  convicting  such  person  of  for- 
gery f    This  question,  if  put  nakedly,  must,  like  the  kin-  tion  o?ior- 
dred  one  as  to  the  proof  of  larceny  by  evidence  of  pos-  ^^JJ^f^™ 
.    sessing  stolen  goods,  be  answered  in  the  negative.     The 
defendant  is  presumed  to  be  innocent  until  otherwise  proved.     In 
larceny  this  presumption  is  overcome  by  proof  that  the  possession  is 
so  recent  that  it  becomes  difficult  to  conceive  how  the  defendant 
could  have  got  the  property  without  being  in  some  way  concerned 

^  U.S.T7.Eenneab]7,5  Bias.  122, 1870.   C.  B.  66, 1860.    See  State  v.  E^glesht, 

•  See  supra,  U  713  et  seq.    Hopkins  41  Iowa,  674,  1876;  Whart.  Cr.  PL  & 
V.  Ck)m.,  3  Mete.  460, 1842 ;  Hutchins   Pr.  2|  468  et  seq. 

V.  State,  13  Ohio,  198, 1844 ;  Miller  v.  •  R.  v,  Williams,  8  C.  &  P.  434, 1838. 

State,  61  Ind.  406,  1876;  Perdue  v.  See  Whart.  Grim.  Ev.  22  844  e^  «eg.,  and 

State,  2  Humph.  494,  1841 ;  U.  S.  v,  compare  article  on  Whittaker's  Case, 

Hopkins,  26  Fed.  Bep.  443,  1886.  2  Grim.  Law  Mag.  139. 

»  R.  V,  Harris,  7  G.  &  P.  429, 1836 ;  ^  Whart  Grim.  Ev.  ?J  569, 764  c^  nq., 

Fox  V,  People,  96  HI.  71,  1880.  844  et  seq.;  Grisp  v,  Walpole,  2  Hagg. 

*  U.  S.  V.  Biebusch,   1  McGr.  42,  62 ;  Warren's  Miscell.  256 ;  Wills.  Girc. 
1880.  Ev.  Ill ;  Mossam  v.  Joy,  10  St.  Tr. 

^  State   V.  Benham,  7  Gonn.  414,  666.    As  to  proof  of  other  forgeries, 
1829;  People  v.  Van  Eeuren,  6  Parker  see  Whart.  Grim.  Ev.  i  39. 
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in  the  stealing.  So  it  is  with  uttering.  The  uttering  may  be  so 
closely  connected  in  time  with  the  forging,  the  utterer  may  be 
proved  to  have  such  capacity  for  forging,  or  such  close  connection 
with  the  forgers,  that  it  becomes,  when  so  accompanied,  probable 
proof  of  complicity  in  the  forgery.* 

X.  INDICTMENT   IN   FORGERY  AND   UTTERING.* 

• 

§  727.  A  crime  which  may  be  committed  by  the  agency  of  sev- 
.  eral  means  is  well  described  if  charged  to  be  by  the 
city  to  agency  of  any  one.'  Thus  the  indictment  which  charges 
ofilrace  In  *  prisoner  with  the  offences  of  falsely  making,  forging, 
varying  ^nd  counterfeiting,  of  causing  and  procuring  to  be  falsely 
made,  forged,  and  counterfeited,  and  of  willingly  acting 
and  assisting  in  the  said  false  making,  forging,  and  counterfeiting, 
is  a  good  indictment,  though  all  of  those  charges  are  contained  in  a 
single  count,  the  words  of  the  statute  being  pursued ;  and  where 
there  is  a  general  verdict  of  guilty,  judgment  ought  not  to  be 
arrested  on  the  ground  that  the  offences  are  distinct.^    The  descrip- 

*  Supra,  JJ  713-16 ;  t?|/ra,  JJ  747,  refer,  however,  to  the  same  tranaac- 
848.  See,  as  in  the  main  Bubstanti-  tion.  Territory  v,  Poalier,  8  Mont, 
ating  this  view,  U.  S.  v,  Britton,  2  146, 1888 ;  Kotter  v.  People,  160  111. 
Mason,  464,  1826;  Spencer  v.  Com.,  441,  1894;  Sprouse  v.  Com.,  10  Va. 
2  Leigh,  761, 1830;  State  i;.  Morgan,  Law  Joarn.  181,1886;  People  v.  Sharp, 
2  Dev.  &  Bat.  348, 1837 ;  State  v.  Outs,  63  Mich.  623, 1884 ;  State  v.  Zimmer- 
30  La.  An.  Pt.  II.  1166, 1878 ;  Cohn  v.  man,  47  Kans.  242,  1891 ;  State  v.  , 
People,  (Colo.)  2  West  Coast  Bep.  628,  Clement,  42  La.  An.  683, 1890. 

1884.  In  Massachusetts  the  mere  fact  Where,  however,  the  indictment 
of  uttering  is  properly  held  not  to  be  seems  to  charge  two  offences,  but  the 
proof  of  forging.  Com.  v,  Parmenter,  second  is  not  known  to  the  law  of  the 
6  Pick.  279,  1827.  In  England  the  State,  it  is  discharged  as  surplusage, 
presumption  of  complicity  is  even  and  the  indictment  is  not  bad  for 
more  severely  guarded.  R,  v.  Parkes,  duplicity.  People  v.  Harrold,  84  CaL 
2  East  P.  C.  992, 1796.  667, 1890. 

*  See,  for  forms  of  indictment,  Whart.  *  B.  v,  Middlehurst^  1  Burr.  399; 
Prec,  tit.  Forgery.  Borrisford  v.  State  v.  Hastings,  63  N.  H.  462, 1873 ; 
State,  66  Ga.  167,  1880.  State  v.  Morton,  1  Williams,  (Vt.)  310, 

»  See  Whart.  Cr.  PI.  &  Pr.  H  243  1866 ;  Com.  v.  Thomas,  10  Gray.  483, 

et  9eq.     Compare  State  v.  Haney,  2  1868;  Basnick  v.  Com.,  2  Va.  Caa. 

Dev.  &  Bat.  390,  1837 ;   Hoskins  v.  366,  1823 ;  Hoskins  v.  State,  11  Ga. 

State,  11  Ga.  92,  1862;   Perkins  v.  92,  1862;  People  v,  Harrold,  84  Cal. 

Com.,  7  Gratt.  661,  1861.  667.  1890 ;  Johnson  v.  Com.,  90  Ky. 

If  there  are  two  modes  of  commit-  488,1890.  See  Whart.  Crim.Ev.JJ  134, 

ting  a  crime,  each  mode  may  be  given  138 ;   Whart  Cr.  PI.  &  Pr.  H  261, 

in  a  separate  count ;  they  must  both  742. 
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tion,  also,  of  a  bank  note  as  "  false,  forged,  and  counterfeited  ^*  is 
not  repugnant.^  But  where  two  distinct  offences,  separate  as  to 
operation,  requiring  different  punishments,  are  charged  in  the  same 
count,  and  the  defendant  is  convicted,  the  judgment  must  be  arrested.* 
It  is  otherwise  when  the  several  terms  used  are  such  as  may  each 
severally  describe  the  instrument,  as  in  the  case  of  "bond  and 
obligation,"  or  "  warrant  and  order,"*  or  when  one  offence  is  an 
antecedent  or  corollary  of  the  other.* 

§  728.  If  the  indictment  declare  the  instrument  to  be  „   . 

n  •  •  .  Variance 

of  a  particular  class,  a  variance  between  the  evidence  and  as  to  gene- 
the  indictment  in  this   respect  is,  it  seems,  fatal.'      In  natio?'of 
another  volume  the  meaninc^  of  the  designations  in  most  ^"^tni- 

o  ®  ment  fatal. 

general  use  is  considered  as  follows : 

(a)  "  Purporting  to  be,"  Whart.  Cr.  Pleading  &  Practice,  §  184. 
Compare  infra,  §  737. 

(6)  ''  Receipt,"  "  Acquaintance,"  Ibid.  §§  185-6. 

(c)  "Bill  of  exchange,"  Ibid.  §  187. 

(d)  "  Promissory  note,"  Ibid.  §  188. 
(«)  "Bank  note,"  Ibid.  §  189. 

(/)  "  Money,"  Ibid.  §190. 

(g)  "Goods  and  chattels,"  Ibid.  §  191. 

(A)  "  Warrant,  order,  or  request  for  the  payment  of  money," 
Ibid.  §§  192-3-4. 

(i)  "Deed,"  Ibid.  §196. 

0')  "Obligation,"  "Undertaking,"  " Guaranty,"  Ibid.  §§  198- 
200. 

Where  a  full  setting  out  of  the  instrument  is  given,  a  technical 
designation  of  its  character  may,  in  common  law,  be  dispensed  with,* 

^  Mackey  v.  State,  3  Ohio  St.  362,  Hart  v.  State,  20  Ohio,  49, 1851.    See, 

1854,  oyerruling  Kirby  v.  State,  1  Ibid,  as  indicating  extent  of  this  rule,  Peo- 

185,1853;Whart.  Or.  PL&Pr.  JJ243,  pie  v,  Marion,  29  Mich.  31,   1873; 

283.  State  t;.  Maapin,  57  Mo.  205,  1874; 

•  People  V.  Wright,  9  Wend.  193,  Powers  v.  State,  87  Ind.  97,  1882 ; 
1832.   See  Page  v.  Com.,  9  Leigh,  683,  Townsend  v.  State,  92  Ga.  732, 1898. 
1839.    The  same  count  cannot  charge  •  Whart.  Or.  PI.  &  Pr.  {{  184-198; 
both  forgery  and  uttering.    People  v.  People  v.  Ah  Woo,  28  Cal.  205, 1865. 
Parker,  67  Mich.  222,  1887 ;  Whart.  An  indictment,  under  Section  164, 
Cr.  PI.  &  Pr.  I  243.  Act  of  March  31,  1890,  in  Pennsyl- 

'  B.  V.  Dunnett,  2  East  P.  C.  985,  vania  for  an  attempt  to  utter  a  fraudu- 

1792;  State  v.  Jones,  1  McMuU.  236,  lently  altered  bank  note  is  not  sus- 

1841.  For  other  cases,  see  infra,  2  728.  tained  by  proof  of  the  alteration  of  a 

*  Whart.  Cr.  PI.  &  Pr.  i  291.  national  bank  note.    Com.  v.  Shiber, 
»  Whart.  Cr.  PI.  &  Pr.  U  183  et  seq. ;  (Pa.)  4  Kulp,  264,  1887. 
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and  when  several  designations  are  given,  one  of  which  is  correct, 
those  which  are  incorrect  may  be  rejected  as  surplusage.^  But 
when  a  statute  makes  the  forgery  of  a  particular  kind  of  instrument 
indictable,  the  indictment  must  aver  the  instrument  to  be  such,  if 
it  be  intended  to  bring  the  case  within  the  statute.' 

§  728  a.  The  indictment  should  not  only  set  forth  the  tenor  of 
the  instrument  forged,  but  should  profess  to  do  so.'    And  the 

'  State  V.  Crawford,  18  La.  An.  300,  to  oyerrule  B.  v,  Williams,  2  C.  &  K. 
1868 ;  R.  V.  Williams,  2  Den.  C.  C.  61,  61."  See  Bristow  v.  Wright,  Doug. 
1860 ;  1  T.  &  M.  C,  0.  382 ;  4  Cox  666.  In  R.  v.  Charretie,  3  Cox  C.  C. 
C.  C.  266;  2  £ng.  Law  &  Eq.  633;  603, 1849,  Davison,  amtct»  curia;,  men- 
U.  S.  V.  Marcos,  63  Fed.  Rep.  784,  tioned  that  Cresswell,  J.,  in  a  suhse- 
1893 ;  People  v.  Kemp,  76  Mich.  410,  qnent  case,  had  declined  to  act  upon 
1889.  In  this  case  the  indictment  Uie  authority  of  R.  v.  Williams,  2  O. 
charged  the  defendant  with  having  &  K.  61, 1847.  See  Tr.  &  H.  Pr.  222 ; 
forged  "  a  certain  warrant,  order,  and  Whart.  Cr.  PI.  &  Pr.  UlSSei  seq. 
request,  in  the  words  and  figures  fol-  '  1  Stark.  C.  P.  104 ;  R.  v.  Hunter, 
lowing,"  etc.  It  was  objected  that  R.  &  R.  611, 1823 ;  R.  v.  Birkett,  Ibid, 
the  paper,  being  only  a  request,  did  261, 1813.  See  IT.  S.  v.  Trout,  4  Biss. 
not  support  the  indictment,  which  106,  1866;  State  v,  Tingler,  32  W. 
described  it  as  a  warrant,  order,  and  Va.  646, 1889 ;  Terry  v.  Com.,  87  Va. 
request.  But  it  was  held  that  there  672,  1891.  And  a  variance  is  &tal. 
was  no  variance,  as  the  document  Whart.  Crim.  Ev.  {  114;  Sharley  v, 
being  set  out  in  full  in  the  indictment^  State,  64  Ind.  168, 1876 ;  State  v.  Bean, 
the  description  of  its  legal  character  19  Vt.  630,  1847 ;  State  v.  Farrand,  8 
became  immaterial.  Parke,  B.,  sug-  Halst.  336 ;  State  v,  Houseall,  2  Brev. 
gested  that  the  correct  course  would  219,  1807 ;  People  v,  Marion,  28  Mich, 
have  been  to  have  alleged  the  utter-  266,  1873 ;  State  v.  Horan,  64  N.  H. 
ing  of  one  warrant,  one  order,  and  one  648,  1888. 

reqaest.  "  The  principle  of  this  de-  '  As  to  pleading  of  instrument,  see 
cision  seems  to  be,"  says  the  reporter,  Whart.  Cr.  PL  &  Pr.  }J  168  et  seq,  / 
"  that  where  an  instrument  is  described  Whart.  Crim.  Ev.  J  114 ;  U.  S.  v.  Cor- 
in  an  indictment  by  several  designa-  bin,  11  Fed.  Rep.  238,  1882 ;  U.  S. 
tions.  and  then  set  out  according  to  its  v,  Schoyer.  2  Blatch.  69, 1863 ;  State 
tenor,  either  with  or  without  a  videlicet,  v,  Morton,  1  Williams,  ( Vt.)  310, 1866 ; 
the  court  will  treat  as  surplusage  such  Com.  v.  Wilson,  2  Gray,  70,  1864 ; 
of  the  designations  as  seem  to  be  mis-  State  v.  McMillen,  6  Ohio,  269, 1831 ; 
descriptions,  and  treat  as  material  only  Dana  v.  State,  2  Ohio  St.  91,  1863; 
such  designations  as  the  tenor  of  the  State  v.  Twitty,  2  Hawks,  248, 1823 ; 
indictment  shows  to  be  really  applica-  State  v,  Bibb,  68  Mo.  286, 1878 ;  Ham 
ble.  And  where  the  indictment  is  so  v.  State,  4  Tex.  App.  646,  1878 ;  Lab- 
drawn  as  to  enable  the  coart  to  treat  baite  v.  State,  6  Ibid.  267,  1879 ;  Mur- 
as  material  only  the  tenor  of  the  in-  phy  v.  State,  Ibid.  564, 1879 ;  Luttrell 
strument  itself,  all  the  descriptive  v.  State,  86  Tenn.  232,  1886;  Hen- 
averments  may  be  treated  as  surplus-  nessy  v.  State,  23  Tex.  App.  340, 
age.  The  case  seems  reconcilable  with  1887  ;  Trask  v.  People,  (111.)  38  N.  E. 
R.  V,  Newton,  2  Mood.  C.  C.  69,  but  Rep.  248,  1894;  State  v.  Henderson, 
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settinfi:  forth  must  be  in  words  and  fitrures,  so  that  the  ins*™- 

^  ,  ,     ment  must 

court  may  be  able  to  judge  from  the  record  whether  it  beacca- 
is  an  instrument  which  can  be  forged.*  forth^  ^ 

§  729.   If  the  instrument  forged  be  in  a  foreign  lan- 
guage^ it  must  be  set  out  in  that  language,  and  with  it  a  ^^  ^. 
complete  and  accurate  trsmslation.^    But  in  California,  languaj^e 
when  the  writing  is  in  Chinese,  it  is  su£Scient  to  set  forth  i^J  ^e'^^ 
the  translation.^     And  a  signature  in  German    hand-  s^^^^- 
writing  may  be  given  as  it  is.* 

§  730.  If  the  forged  writing  is  not  set  forth,  a  sufficient  reason 
should  be  given  in  the  indictment  why  such  is  not  done ; 
e.  g.y  that  the  instrument  has  been  destroyed,  or  is  in  the  ^^Z^ 
possession  of  the  defendant.*    But  an  omission  to  set  ducibiein- 
forth  the  names  of  the  signers  of  an  uncurrent  bill  is  not 
cured  by  a  mere  averment  that  the  jurors  cannot  give  a  more  par- 
ticular description.* 

§  731.  The  number  of  a  bank  bill  or  note,  its  vignettes,  mottoes, 
and  devices,  and  the  words  and  figures^  in  the  margin,  need  not 

29  W.  Va.  147, 1886 ;  Cohn  v.  People,  C.  429,  1834 ;  R.  v.  Warshaner,  Ibid. 

(Colo.)  2  W.  CJoast  Rep.  528,  1884 ;  466,  1836 ;  R.  r.  Goldstein.  R.  &  R. 

State  V,  Wright,  9  Wash.  96,  1894;  473, 1821;  R  v.  Harris,  7  C.  &  P.  416, 

State  V,  Sherwood,  41  La.  An.  316,  429, 1836 ;  Whart.  Cr.  PI.  &  Pr.  J  181. 

1889;  State  t;.  Clement,  42  La.  An.  '  People  v.  Ah  Woo,  28  Cal.  205, 

588,  1891;  Dooley  v.  State,  21  Tex.  1865. 

App.  549,  1886 ;  Alexander  v.  State,  *  Duffin  v.  People,  107  HI.  113, 1883. 

28  Tex.  App.  186, 1889.  *  R.  v.  Haworth,  4  C.  &  P.  254, 


1  U.  S.  V.  Fissler,  4  Biss.  69,  1866 
Burress  v.  Com.,  37  Gratt.  934, 1876 
Brown  v.  People,  66  111.  344,  1872 
State  V,  Cook,  52  Ind.  574,  1875 
Sharley  v.  State,  54  Ibid.  168,  1876 
State  t;.  Jones,  1  M'Mull.  236,  1841 
Haslip  «.  State,  10  Nebr.  590, 1880 
Fomby  v.  State,  87  Ala.  36,  1889 
Smith  t^.  State,  25  Fla.  517,  1892 
State  t;.  Minton,  116  Mo.  605, 1893 


1830 ;  R.  V,  Hunter,  Ibid.  128,  1829  ; 
Com.  V.  Houghton,  8  Mass.  107, 1811 ; 
Com.  r.  Ross,  2  Ibid.  873, 1807 ;  Com. 
V.  Hutchinson,  1  Ibid.  7,  1806 ;  Peo- 
ple V.  Badgeley,  16  Wend.  53,  1836 ; 
State v.Pott8,4'Halst.26, 1827;  Pendle- 
ton t;.  Com.,  4  Leigh,  694, 1834 ;  State  v. 
Davis,  69  N.  C.  313,  1873 ;  U.  S.  v, 
Doebler,  1  Bald.  519, 1883;  State  v. 
Munson,  79  Ind.  541,  1881 ;  Luttrell 


Burks  V,  State,  24  Tex.  App.  326,  v.  State,  85  Tenn.  232, 1886 ;  State  v. 

1887.    Aj9  to  pleading,  see  Whart.  Cr.  Callaghan,  124  Ind.  364,  1890.     See 

PI.  &  Pr.  \\  167  et  seq.    As  to  vari-  fully  Whart.  Cr.  PI.  &  Pr.  J  176. 

ance,  see  Whart.  Crim.  Ev.  {{  114  et  •  Com.  v.  Clancy,  7  Allen,  537, 1862. 

seq.    And  see,  as  to  undecipherable  ^  Whart.    Cr.    PI.    &   Pr.    j  167; 

inscriptions,  U.  S.  v.  Mason,  12  Blatch.  Whart  Crim.  £y.  2  114 ;  U.  S.  v.  Ben- 

497, 1878 ;  Whart.  Crim.  Ev.  J  117.  nett,  17  Blatch.  357,  1880  ;  State  v. 

*  See  R.  V.  Szudurskie,  1  Mood.  C.  Flye,  26  Me.  312, 1846  ;  State  v.  Carr, 
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§  733.]  CBncES.  [book  ii« 

Vignettea  ^  ^et  forth  in  the  indictment  When,  however,  descrip- 
iM»°Md  *^^®  devices  are  given,  a  variance  is  fatal.^  The  copy 
not  be  of  a  bank  bill  must  give  the  name  of  the  State  on  the 
*^^*^'         margin  of  the  bill.' 

§  732.  Stamps,  though  required  by  the  local  government  to  be 
lifor  af&xed,  need  not,  it  would  seem,  be  copied  in  the  indict- 

stamps.  ment,  when  their  omission  does  not  destroy  the  l^al 
capacity  of  the  instrument.' 

§  733.  Matter  purely  extraneous  need  not  be  set  forth.^  Thus, 
in  setting  forth  a  counterfeit  bank  note  literally,  in  an  indictment 
for  feloniously  passing  the  same,  it  was  held  that  the  omission  of 
an  indorsement  appearing  to  have  been  made  on  the  note 
ments*"  ^ft^r  i*  was  issucd  was  no  variance.*  And  so  of  the 
be****ven-  ^"^ssi^^  ^^  ^^  irrelevant  indorsement  on  a  promissory 
norsar-  notc.*  And  the  reason  of  this  is  obvious.  As  each 
obligor  on  a  note  is  suable  independently  on  his  particular 
obligation,  so  an  indictment  for  forgery  lies  for  the  forgery  of  each 
such  obligation,  all  the  rest  of  the  note  being  surplusage.  The 
same  rule  applies  to  the  forgery  of  one  of  several  obligors  of  a 
bond.^    And  whatever  is  surplusage  need  not  be  set  out.* 

6  N.  H.  367, 1831 ;  State  v.  Wheeler,  732,  1887;  Whart.  Grim.  Ev.  I  114. 
85  Vt.  261,  1862 ;  Com.  v,  Bailey,  1  That  such  devices  may  be  material, 
Mass.  62, 1804 ;  Com.  v.  Stevens,  Ibid,  see  B.  v.  Keith,  cited  tupra,  {  682. 
203, 1806 ;  Com.  v.  Taylor,  5  Cush.  606,       "  Com.  v.  Wilson,  2  Gray,  70, 1864. 
1860;  People  v.  Franklin,  8  Johns.       '  8upra,lQ^7,  SeeCom.v.McKean, 
Cas.  299,  1803 ;  State  v.  Van  Hart,  2  98  Mass.  9, 1867. 
Harrison,  327,  1839;  Com.  v.  Searle,       *  Whart.  Cr.  PI.  &  Pr.  {  180. 
2  Binn.  332, 1810 ;  Griffin  v.  State,  14      ^  Com.  v.  Ward,  2  Mass.  397, 1808 ; 
Ohio  St.  65,  1862;  Butler  v.  State,  22  Buckland's  Case,  8  Leigh,  732, 1837 ; 
Ala.  43,  1862  ;  Trask  t;.  People,  161  Whart.  Cr.  PI.  &  Pr.  1 180. 
HI.  623,  1894 ;  White  v.  Territory,  1       •  Com.  v.  Ward,  2  Mass.  397, 1808  ; 
Wash.  279,  1890 ;  Smith  v.  State,  29  Perkins  v.  Com.,  7  Gratt.  661,  1861 ; 
Fla.  408, 1892.'  Hess  v.  State,  6  Ohio,  6,  1831 ;  Buck- 
It  has  been  even  ruled  that  an  omis-  land   v.  Com.,  8  Leigh,  732,  1837 ; 
sion  of  the  figures  given  in  the  margin  Cocke  v.  Com.,  13  Gratt  760,  1865. 
of  an  order  is  not  fatal  when  the  See  Com.  v.  Adams,  7  Mete.  60, 1843 ; 
amount  is  rightly  given  in  the  copy  of  Smith  v.  State,  20  Nebr.  284,  1886 ; 
the  body  of  the  document.    Langdale  Whart.  Cr.  PL  &  Pr.  2  180.    As  to 
V,  State,  100  111.  263, 1881.  omitting  the  indorsement  of  a  wit- 
It  is  not  a  fatal  variance  to  omit  the  ness  upon  a  receipt,  see  State  v.  Hen- 
middle  initial  in  setting  out  the  name  derson,  29  W.  Va.  147,  1886.    In  gen- 
alleged  to  have  been  forged.    Langdon  eral  as  to  witnesses.  People  v.  Sharp, 
V.  People,  133  111.  382, 1890.  63  Mich.  623, 1884. 

>  Griffin  r.  State,  14  Ohio  St.  66,       ^  State  v,  Davis,  69  N.  C.  313, 1873. 
1862.    See  Buckland's  Case,  8  Leigh,       «  State  v,  Ballard,  2  Murphy,  186, 
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CHAP.  IX.]  FORGERY.  [§  737. 

§  734.  An  omission  of  part  of  the  date  may  be  fatal.^  otherwise 

-  as  to  date. 

§  735.  Where  the  forgery  is  charged  to  consist  in  the 
insertion  of  words  in  a  genuine  document^  the  indictment  and  insert- 
must  distinctly  set  forth   the   position  of  the   inserted  «d  ^o^ds. 

.  •    .  .  when 

words,  so  that  their  effect  upon  the  original  meaning  of  material, 
the  document  may  appear.^    But  the  pleader  may  charge  averred, 
the  whole  document  as  a  forgery,  when  this  particularity 
is  not  required.     The  same  distinction  is  applicable  to  alterations  in 
a  document.' 

§  736.  Sewing  to  the  paper  on  which  the  indictment  is  written 
impressions  of  forged  notes  taken  from  engraved  plates  sewing  to 
is  not  a  legal  mode  of  setting  out  the  notes  in  the  indict-  ^^®  P^^*" 
ment.*  cJe^t. 

§  737.  "  Tenor "  binds  the  pleader  to  the  severest  accuracy,* 
though  mere  clerical  variations,  if  the  sound  be  retained,  ''Tenor" 
do  not  vitiate.*     ^^ Purport "  means  the  legal  title  of  the  "*«*?» 
instrument  as  a  whole.     Whenever  it  is  declared  that  "pur-' 

Dort " 

a  certain  paper  "  purports  *'  to  be  a  "  bill  ^'  or  a  "  bond,"  character. 

1812;  Statev.Gardiner,lIred.  27,1840;  »  State  v.  Flye,  26  Me.  312,  1846 

Burks  V,  State,  24   Tex,   App.  326,  Com.  v.  Butterick,  100  Mass.  12, 1868 

1887 ;  U.  S.  V.  Marcus,  63  Fed.  Rep.  Com.  v.  Boutwell,  129  Ibid.  124, 1881 

784, 1893;  People  v.  Sharp,  63  Mich.  State  v.  Weaver,  13  Ired.  491,  1862 

623, 1884 ;  People  v.  Baker,  100  Cal.  State  v.  Rowley,  Brayt.  76, 1816 ;  State 

188, 1893.  V.  Greenlee,  1  Dev.  623, 1828 ;  Kahn  v. 

The  value  of  the  property  sought  to  State,  68  Ind.  168,  1877;  White  v, 

be  obtained,  under  an  order  for  goods  Territory,  1  Wash.  279, 1890. 

alleged  to  be  forged,  need  not  be  set  *  Whart.  Cr.  PL  &  Pr.  |J  168, 173 ; 

out.    Stewart  v.  State,  113  Ind.  606,  Whart.  Crim.  Ev.  1 114;  R.  v.  Harris, 

1887.    See,  also,  as  to  alleging  value,  7  C.  &  P.  429, 1836 ;  R.  v.  Warshaner, 

State  V,  Adamson,  43  Minn.  196, 1890 ;  1  Mood.  C.  C.  466, 1836. 

State  V.  Phillips,  78  Mo.  49,  1883;  *  R  v.  Powell,  2  East  P.  C.  976, 

State  V.  Clement,  42  La.    An.  683,  1771;  Stater. Morton,  1  Williams, (Vt.) 

1890.  310, 1866 ;  Com.  v,  Parmenter,  6  Pick. 

*  Com.  V,  Stow,  1  Mass.  64,  1807.  279,  1827;  State  v.  Weaver,  13  Ired. 

As  to  date,  see  State  v.  Blanchard,  74  491, 1862;  Becker  v.  State,  (Tex.)  18 

Iowa,  628, 1888.  S.  W.   Rep.    650,   1892;    Roberts  v. 

»  Supra,  I  678;  State  v.  Flye,  26  State,  (Tex.)  18  S.  W.  Rep.  94, 1891; 

Me.  312, 1846 ;  State  v,  Bryant,  17  N.  Smith  v.  State,  29  Fla.  408, 1892.    But 

H.  323,  1846;  Com.  v.  Butterick,  100  see  Trask  v.  People,  161  HI.  623, 1894; 

Mass.  12, 1868 ;  Com.  v,  Boutwell,  129  Langdon  v.  People,  133  111.  382, 1890 ; 

Mass.  124,  1881 ;  Bittings  v.  State,  66  State  v.  Curtis,  39  Minn.  367,  1888 ; 

Ind.  101,  1877 ;  State  v.  Fisher,  68  State  v,  Blanchard,  74  Iowa,  628, 1888. 

Mo.  266, 1874.     See  Com.  v.  Shissler,  •  See  Whart.  Cr.  PI.  &  Pr.  JJ  167, 

9  Phila.  687,  1872.    As  to  Virginia  173 ;  Whart  Crim.  Ev.  ?  114;  People  v. 

statute,  see  Coleman  V.  Com.,  26  Gratt.  Phillips.  70  Cal.  61,  1886;  State  v. 

866, 1874.  Gryder,  44  La.  An.  962, 1892. 
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§  739.1  OBiMEs.  [book  u. 

then  if;  on  giving  its  tenor,  it  is  not  shown  to  possess  this  l^al 
character,  there  is  some  authority  to  declare  that  the  variance 
is  £sital.  But  the  preponderance  of  authority  in  such  cases  is  that 
where  the  tenor  is  exact  and  complete,  and  sufficiently  shows 
the  purport,  then  the  '^  purporting "  clause  may  be  rejected  as 
surplusage.^  But  even  when  the  courts  are  disinclined  to  reject  the 
-^^.^•'  cl.»e  «  »rpl»«g.,  .hey  ,U1  oo.  be  «rii  i«  . 
purely  arbitrary  matter,  in  holding  to  an  exact  accordance  between 
the  "  purport "  and  the  "  tenor."' 

§  738.  If  we  look  at  the  point  closely,  there  is  a  repugnancy  on 
the  face  of  an  indictment  which  avers  that  the  defendant 
"ng'toSJi^  "  fo'^ed  "  the  "  note  of  A.  B.,"  for,  if  the  note  is  forged, 
not  esBen-  j|j  [q  ^ot  the  note  of  A.  B. ;  and  if  it  is  the  note  of  A. 
B.,  it  is  not  forged.^  Hence,  in  the  old  practice,  there 
have  been  cases  in  which  the  courts,  following  a  strict  logical  neces- 
sity, have  declared  that  the  omission  of  ^^ purporting  to  be"  is  fatal.^ 
Yet  this  sharpness  of  criticism  is  not  now  pressed  ;  and  the  present 
rule  is,  that  if  "  purporting  to  be  "  is  omitted,  yet  the  court,  assum- 
ing it  to  be  meant,  will  intend  it,  if  the  question  of  repugnancy  be 
raised.^  And  it  is  now  settled  that  ^'As  follows "  is  a  sufficient 
averment  of  citation  in  an  indictment.^ 

§  739.  It  has  been  already  seen  that  it  is  necessary,  in  order  to 
make  an  instrument  the  subject  of  an  indictment  for  forgery,  that 
it  should  be  capable  of  being  used  as  a  proof  in  a  legal  action.^ 
indictmeDt  We  are  not,  however,  to  confine  such  capacity  to  suits  in 
Srtnimont  which  the  pcrson  whose  name  is  forged  is  summoned  as 

^  Supra,  2  728.  See  Chamberlain  v.  '  For  a  similar  logical  distinction 
State,  5  Blackf.  573,  1841 ;  State  v.  between  a  **  forged "  instrument  and  a 
Crawley,  13  La.  An.  300,1858;  Gar-  "  counterfeited "  instrument,  see  John- 
mire  V.  State,  104  Ind.  444, 1885.  But  son  v.  Com.,  90  Ey.  488,  1890. 
where  a  single  designation  only  is  in-  ^  See  B.  t;.  Carter,  2  East  P.  C.  985, 
dictable  by  statute,  then  this  must  be  1800. 

accurately  given.  Supra,  J  728 ;  infra,  *  R.  v.  Birch,  1  Leach,  79,  1871 ;  2 

i  738.  W.  Bl.  790 ;  State  v.  Gardiner,  1  Ired. 

^  State  V,  Jones,   1  M'MuU.   236,  27,  1840.    See  Whart  Cr.  PI.  A  Pr. 

1841 ;    Fogg   V,  State,  9  Yerg.  392,  J  184. 

1886 ;  State  v,  Vincent,  91  Mo.  662,  •  Clay  v.  People,  86  111.  147, 1877. 

1887.    But  see  State  v.  Horan,  64  N.  See  McDonnell  v.  State,  58  Ark.  242, 

H.  548,  1888 ;  People  v.  Kemp,  76  1893 ;  Whart.  Cr.  PI.  &  Pr.  {  168. 

Mich.  410,  1889 ;  State  v,  Shaw,  92  '  See,  also.  State  v.  Cook,  62  Ind. 

N.  C.  768, 1885 ;  State  v.  Murphy,  46  674, 1876 ;  and  see,  generally,  Whart. 

La.  An.  415, 1894.  Cr.  PI.  &  Pr.  H  184-8. 
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CHAP.  IX.]  FORGERY.  [§  740. 

defendant — c.  g.,  actions  on  bills,  bonds,  etc.  It  equally  ^  be  capa- 
answers  the  question  if  the  forged  instrument  is,  jpnmfl  ingusedin 
/oeie,  capable  of  being  used  as  a  defence  (e.  g,,  as  a  re-  ^^  ^^°' 
ceipt)  in  a  suit  against  the  forger  by  the  person  whose 
receipt  is  forged.  But  unless  the  instrument  forged  appears  by  the 
indictment  to  be  capable  of  being  used  as  legal  proof,  at  some  time, 
or  in  some  way,  or  at  some  place,  the  indictment  is  bad.^ 

At  some  time. — It  is  not  necessary,  therefore,  to  the  validity  of  the 
indictment  that  the  forged  instrument  should  appear  to  be  one  which 
could  be  used  immediately  as  l^al  proof.  It  is  enough  if  it  can  be 
so  used  at  some  future  period.  Thus,  an  indictment  is  good  which 
charges  the  forgery  of  a  will  of  a  living  person,  although  such  will 
could  not  be  the  foundation  of  legal  process  until  after  the  death  of 
the  person  whose  name  is  forged.* 

In  some  way. — Nor  need  the  indictment  set  out  an  instrument 
which  is  capable  of  being  used  against  the  party  whose  name  is 
forged  in  an  ordinary  suit  at  common  law.  It  is  enough,  as  has 
been  seen,  if  the  instrument  be  one  {e,  g,^  a  receipt)  which  can  be 
used  against  such  party  when  suing  for  a  debt ;  or  if  by  any  process 
of  equity  it  can  be  used  against  him  directly  or  indirectly.* 

At  some  place. — ^And  even  if  it  appear  that  the  instrument  is  one 
which  could  never  be  used  by  the  lex  fori  against  the  prosecutor, 
yet  the  indictment  will  be  sustained  if  the  instrument  is  one  which, 
in  any  foreign  jurisdiction,  could  be  sued  upon.* 

§  740.  Where  an  instrument  is  incomplete  on  its  face,  so  that  as 
it  stands  it  cannot  be  the  basis  of  any  legal  liability, 
then,  to  make  it  the  technical  subject  of  forgery,  the  extraneous 
indictment  must  aver  such  facts  as  will  invest  the  in-  necesearT 
strument  with  lee»l  force.*    Thus,  where  an  indictment  fort-^JB 

°,  ,  purpose. 

charged  that  A.  did  feloniously  and  fraudulently  forge  a 

*  See  supra,  H  680-6% ;  R.  v.  Wil-  averment  that  the  note  is  lost.    Com, 

cox,  R.  &  R.  50,  1802 ;  Com.  v.  Ray,  3  v.  Spilman,  124  Mass.  327,  1878. 

Gray,  441,  1858 ;  People  v.  Shall,  9  '  R.  v.  Sterling,  R.  v,  Coogan,  supra, 

Cow.  778,  1829 ;  Williams  v.  State,  51  |  695. 

Gk.  535, 1874.  '  See  remarks  of  Ludlow,  J.,  in 

An  indictment  for  the  forgery  of  an  Biles  v.  Com.,  32  Pa.  529, 1859.    Supra, 

indorsement  upon  a  note  must  con-  §  667. 

tain  an  averment  that  the  words  al-  *  Supra,  I  693;    Whart.   Confl,  of 

leged  to  have  been  forged  bore  such  a  Laws,  J  685. 

relation  to  the  note  as  to  be  the  sub-  *  See,  fully,  Whart.  Cr.  PI.  &  Pr. 

ject  of  forgery ;  and  the  necessity  of  JJ  184-190 ;  Henry  v.  State,  35  Ohio 

such  averment  is  not  obviated  by  an  St.  128,  1878 ;  Sanabria  v.  People,  24 
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§  740.]  CRIMES.  [book  II. 

certain  writing,  as  follows :  "  Mr,  Bostick,  charge  A.'s  account  to 
us,  B.  and  C,"  with  intent  to  defraud  B.  and  C,  it  was  held  that 
the  indictment  was  not  valid  without  chaining  that  A.  was  indebted 
to  Bostick,  as  there  could  be  no  fraud  unless  a  debt  existed.^  The 
same  rule  applies  to  a  forged  railway  pass,  when  the  alleged  pass 
itself  does  not  distinctly  state  its  object,*  and  to  a  forged  indorse- 
ment, which  the  indictment  must  aver  to  have  been  put  on  a  docu- 
ment in  such  a  way  as  to  have  a  primd  faoie  binding  effect.* 

But  if  the  meaning  of  the  transaction  can  be  sufficiently  extracted 
from  the  instrument  itself,  it  will  not  be  necessary  to  state  matters 
of  evidence  so  as  to  make  out  more  fully  the  charge.*  Thus,  it  is 
not  necessary,  in  an  indictment  for  forging  an  indorsement,  to  aver 
the  maker^s  name,  nor  the  qualities  of  the  original  note  f  nor,  in 
averring  the  causing  "uttering,^'  to  aver  how  the  uttering  was 
caused  f  nor,  in  an  indictment  for  forging  a  receipt,  to  aver  indebt- 
edness of  the  defendant  to  the  person  whose  name  was  foiled  f  nor 
need  the  indictment,  in  case  of  acquittance,  aver  presentation  or 
delivery  to  any  person  as  a  genuine  acquittance  for  goods  delivered, 
and  in  consideration  thereof  f  nor,  in  case  of  sale  of  counterfeit 
notes,  need  it  be  averred  that  the  sale  was  for  a  consideration,  or 
the  injury  of  any  one,  or  that  the  notes  were  indorsed.*  And 
where  the  indictment  sets  forth  the  instrument  or  writing  allied  to 

Hun,  270, 1881;  Com.  v.Mulholland,12  *  Dixon  v.  State,  (Tex.)  26  S.  W. 

Phila.  608, 1878 ;  Terry  v.  Com.,  87  Va.  Rep.  600,  1889 ;  Roberts  v.  State,  92 

672, 1891 ;  Hendricks  v.  State,  26  Tex.  Ga.  461,  1893 ;  State  v.  Schwartz,  64 

App.  176, 1888;  Stewart  v.  State,  118  Wis.  432,  1886;  Reddick  v.  State,  31 

Ind.  606, 1887 ;  Shannon  v.  State,  109  Tex.  Cr.  687, 1893. 

Ind.  407,  1886 ;  Fomby  v.  State,  87  *  Cocke  v.  Com.,  13  Gratt.  760, 1865. 

Ala.  36, 1888 ;  Dixon  v.  State,  81  Ala.  But    see    Com.    v,   Spilman,    supra, 

61,  1886 ;  Williams  v.  State,  91  Ala.  J  739. 

14,  1890.  •  Brown  v.  Com.,  2  Leigh,  769, 1880 ; 

*  State  V,  Humphreys,  10  Humph.  Ellis  v.  State,  (Tex.)  22  S.  W.  Rep. 

442,  1860;  State  v.  Murphy,  46  La.  678,  1893.    Similarly  as  to  averring 

An.  416, 1894 ;  Simms  v.  State,  32  Tex.  how  the  forgery  was  effected.    State 

Cr.  277, 1893.    See  Hooper  v.  State,  v.  Wingard,  40  La.  An.  733,  1888. 

30  Tex.  App.  412, 1891.    Supra,  H  696  '  Snell  v.  State,  2  Humph.  347, 1841 ; 

et  seq.  State  v,  Henderson,  29  W.  Va.  147, 

«  Com.  V.  Ray,  3  Gray,  441,1866;  1886 ;  though  see  Rice  t>.  State,  1  Yerg. 

and  see  Clark  v.  State,  8  Ohio  St.  630,  432,  1830.    As  to  forged  release  of 

1868.    Supra,  ?  686 ;  infra,  i  746.    For  liens,  see  Williams  «.  State,  91  Ala. 

other  cases  as  to  receipts,  see  Whart.  14,  1890.    • 

Cr.  PI.  &  Pr.  ??  86-6.  «  Com.  v.  Ladd,  16  Mass.  626,  1819. 

»  Com.  V.  Spilman,  124  Mass.  327,  •  Hess  v.  State,  6  Ohio,  6, 1831. 
1878. 
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CHAP.  IX.]  FORGERY.  [§  742. 

have  been  forged,  averring  it  to  have  been  falsely  made,  with  the 
intent  to  injure  or  defraud  some  person  or  body  corporate,  it  is  not 
necessary  that  the  facts  and  circumstances  of  the  case  showing  the 
intent  should  be  specially  set  forth  in  the  indictment.^ 

§  741.  As  general  rules,  subject  to  modification  in  local  practice 
by  the  applicatory  statutory  law,  the  following  may  be  j^  Betting 
here  announced :  forth  char- 

tdrs  of 

(1)  When  the  object  is  to  charge  the  forgery  of  a  bank  banks,  in- 
note  as  a  statutory  ofiTence,  to  be  visited  by  the  statutory  musToon^ 
penalty,  and  where  the  statute  includes  within  its  range  fo^i  to 
only  banks  duly  incorporated,  then  the  indictment  must 

aver  the  bank  whose  notes  have  been  forged  to  have  been  duly  in- 
corporated. This  allegation  is  material,  and  any  variance  in  this 
respect  is  fatal.^ 

(2)  Where,  however,  the  statute  does  not  thus  make  incorpora- 
tion an  essential  requisite  in  the  case  of  the  prosecution,  then  it 
would  seem  that  it  is  enough  to  describe  the  bank,  if  a  home  in- 
stitution, simply  as  a  bank  by  its  title.  This,  however,  is  loose 
pleading,  and  by  strict  practice  would  be  condenmed.  And  of 
foreign  banks,  if  the  intent  be  laid  to  defraud  the  bank,  the  charter 
should  be  averred.* 

(3)  But  if  the  pleader  elect  to  pursue  the  defendant  on  a  count 
charging  the  offence  to  be  the  forging  or  uttering  a  certain  bank 
note  with  the  intent  to  defraud  A.  B.,  the  party  on  whom  the  note 
was  passed,  then  it  is  not  necessary  to  aver  the  incorporation  of  the 
bank.  The  bank  may  be  no  bank  at  all  either  technically  or  poten- 
tially, and  yet  the  offence  is  made  out.* 

How  the  incorporation  of  a  bank  may  be  proved  has  been  already 
shown.* 

§  742.  Intent  to  defraud  is  necessary  to  be  averred  even  under 
statutes  not  prescribing  such  requisite.^ 

*  People  r.  Stearns,  21  Wend.  409,  Sneed,  846, 1868 ;  Owen  v.  State,  Ibid. 
1889.      See,  as  to  general  pleading  493, 1858. 

of  intent,  Whart.  Cr.  PI.  &  Pr.  '  State  v.  Van  Hart,  2  Harrison, 
a  164-6.  827,  1839 ;  Owen  v.  State,  6  Sneed, 

*  Supray  i  716 ;  State  v.  Wilkins,  17  493,  1858 ;  Jones  v.  State,  Ibid.  346, 
Vt.  161,  1846;  Com.  v,  Simonds,  11   1858. 

Gray,  306,  1868 ;  People  v.  Steams,  21  *  Ii\fra,  J  749 ;  supra,  J  716.    See 

Wend.  409, 1839 ;  State  v.  Van  Hart,  State   v,  McKiernan,  17    Nev.    224, 

2  Harrison,  327, 1839 ;  Murry's  Case,  1882 ;  Roush  v.  State,  34  Nebr.  326, 

6  Leigh,  720,  1836 ;  Cady  v.  Com.,  10  1892. 

Gratt.  776,   1864 ;  State  v.  Ward,  2  »  Supra,  |  716. 

Hawks,  443,  1833^  Jones  v.  State,  5  •  Whart.  Cr.  PL  &  Pr.  H  164-6  ; 
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"  Falsely  "  is  not  necessary  when  "  forged  "  is  used.^ 

At  common  law,  to  constitute  forgery,  the  intent  to  defraud  must 
Intent  to  ^^^^^^  ^  apparent  from  the  false  making,  or  become  so  by 
defraud  extrinsic  facts.  Therefore  an  indictment  which  charged 
Bpeciaiij  the  £silse  making  to  have  been  in  the  alteration  of  an  order 
and  so  of  given  by  the  defendant,  without  charging  that  the  altera- 
*'*^*^*  tion  was  made  after  it  was  circulated  and  had  been  taken 
up  by  him,  has  been  held  to  be  fatally  defective.* 

In  cases  of  uttering  and  publishing  a  scienter  must  be  averred  ; 
though  it  is  sufficient  that  this  averment  should  be  given  in  general 
terms.* 

§  743.  Possibility  of  fraud,  as  has  been  heretofore  shown,*  is 

enough  to  complete  the  offence.*    Thus,  even  the  foi^ry 

of  fraad      of  a  name  to  an  assignment  of  a  bond  is  indictable  though 

to  iustein    ^^^^  18  ^0  scal  to  the  boud,  as  there  still  is  a  chance  of 

the  aver-     fraud.*   As  has  already  been  mentioned,  it  is  not  essential 

ment. 

that  an  actual  fraud  should  have  been  committed.^  If, 
from  circumstances,  the  jury  can  presume  that  it  was  the  defen- 
dant's intention  to  defraud  V.,  or  if,  in  fact,  V.  might  have  been 
defrauded  if  the  forgery  had  succeeded,  it  is  sufficient  to  satisfy  this 
allegation  in  the  indictment ;  for  where  the  intent  to  defraud  exists 
in  the  mind  of  the  defendant,  it  is  sufficient,  though,  from  circum- 
stances of  which  he  is  not  apprised,  he  could  not  in  fact  defraud  the 
prosecutor  f  and  this  even  though  the  party  to  whom  the  forged 
instrument  is  uttered  believes  that  the  defendant  did  not  intend 
to  defraud   him.^    On  the  other  hand,  if  the  instrument  is  one 

Whart.  Grim.  Ev.  J  135;  R.  v.  Pow-   Powers  v  State,  87Iiid.  97, 1882;  State 

ner,  12  Cox  C.  C.  235, 1872 ;  State  v.  v,  Williams,  (Ind.)  38  N.  E.  Rep.  339, 

Gavigan,  36  Kans.  322,  1887 ;  Gibson   1894. 

V.  State,  79  Ga.  344,  1887 ;  State  v,       *  Supra,  H  695  et  seg, 

Jackson,  89  Mo.  561,  1886 ;  Roush  v,      ^  People  v.  Rathbun,  21  Wend.  509, 

State,  34  Nebr.  325, 1892.    See  infra,  1839 ;    Travis  v.  State,  83  Ga.  372, 

i  746.  1889 ;  Billups  v.  State,  88  Ga.  27. 1891  ; 

^  State  V.  McKieman,  17  Nev.  224,  State  v.  Gryder,  44  La.  An.  962,  1892. 
1882 ;  Cohen  v.  People,  7  Colo.  274,  •  Pennsylvania  v,  Misner,  Addis.  44, 
1883.  1792. 

«  State  V.  Greenlee,  1  Dev.  523, 1828.  '  R.  v.  Crooke,  2  Stra.,  901,  1740 ; 
Supra,  a  696,  739-42 ;  Whart.  Cr.  PL  R.  v.  Goate,  1  Ld.  Raym.  737.  Supra, 
&  Ft.  ii  164-5.  ii  653,  694. 

»  U.  S.  V,  Carll,  105  U.  S.  611,  1881 ;       ^  R.  v,  Holden,  R.  &  R.  154, 1809. 
State  V.  Burgson,  53  Iowa,  318, 1880 ;       »  R.  v.  Sheppard,  R.  &  R.  169, 1809. 
People  V.  Page,  1  Idaho,  114,  1867 ;   See  R.  v.  Harvey,  2  B.  &  C.  257, 1825. 
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which  could  not  possibly  be  used  for  fraud,  the  indictment  can- 
not be  sustained.^ 

§  743  a.  At  common  law,  indictments  for  forgery  or  uttering 
forged  instruments  must  charge  the  offence  to  have  been 
done  with  intent  to  defraud  some  particular  person  or  cor-  frauded^ 
poration,  when  this  is  practicable.^    How  this  averment  ™^**«H 
is  sustained  has  been  already  seen.*    Although  the  party 
actually  defrauded  was  a  firm,  yet,  under  the  rule  just  stated,  it  is 
enough  to  aver  an  intent  to  defraud  a  member  of  the  firm.*     It  is 
not  necessary  that  the  person  primarily  defrauded  should  be  averred 
in  the  indictment.     It  is  enough  if  the  party  averred  as  intended 
to  be  defrauded  were  in  the  scope  of  the  fraud,  and  might  possibly 
have  been  defrtiuded  if  the  forgery  succeeded.* 


*  See  supra^  ?J  696,  789  et  seq,;  and,  proper  to  charge  that  the  intent  was 
also.  People  v,  Stearns,  21  Wend.  409,  to  defraud  his  estate.  Billings  v.  State, 
1839 ;  8.  c.  23  Wend.  634, 1840 ;  Peiin-  107  Ind.  64, 1886. 
sylvania  v,  Misner,  Addis.  44,  1792;  That  intent  to  defraud  the  town 
Westv.  State,  2  Zab.  212, 1849;  Clarke  or  county  is  sufSicient,  see  Com.  v, 
v.  State,  8  Ohio  St.  630, 1858.  Brown,  147  Mass.  685, 1888.  See  Moore 

«  Supra,  i  714 ;  infra,  {  746  ;  3  Ch.  v.  Com.,  92  Ky.  630, 1892. 
C.  L.  1042 ;  B.  v.  Marcus,  2  0.  &  K.       That  it  need  not  be  alleged  in  the 
356,  1847;  State  v.  Odel,  2  Tr.  Con.  indictment  that  the  party  defrauded 
Bep.  768 ;  3  Brev.  552, 1816 ;  State  v,  was  a  corporation,  see  State  v.  Shaw, 
Greenlee,  1  Dev.  523,  1828 ;  State  v.  92  N.  C.  768, 1885 ;  Boberts  r.  State, 
Harrison,  69  N.  C.  143,  1873 ;  Cun-  92  Ga.  461, 1893. 
ningham  v.  State,  49  Miss.  686, 1874;       »  Supra,  ?J  713,  714. 
West  V,  State,  2  Zab.  212, 1849 ;  Buck-       *  R  v.  Hanson.  C.  &  M.  334,  1841 ; 
ley  V.  State,  2  Greene,  162, 1849 ;  State  People  v.  Curling,  1  Johns.  320.  Supra, 
V.  Murphy,  17  B.  I.  698,  1892;  U.  S.  JJ  717,  718;  infra,  i  1226. 
V.  Long,  30  Fed.  Bep.  678, 1887 ;  State       *  Supra,  J§  713,  714,  743. 
V.  Gavigan,  36  Kans.  322, 1887 ;  Good-       In  U.  S.  v,  Morris,  before  Bene- 
son  r.  State,  29  Fla.  511, 1892.   See,  as  diet,  J.,  1879, 19Alb.  L.J.  403,  (7  Bep. 
to  general  averment  of  intent,  Whart.  581)  the  prisoner  was  indicted  under 
Cr.  PI.  &  Pr.  a  164-5.   As  to  practice  Section  5443  of  the  Bevised  Statutes, 
under  Georgia  statute,  see  State  v.  being  charged  with  having  forged  a 
Calvin,  Charlton,  161,  1822.    And  see  material  indorsement  upon  a   post- 
generally.  State  V,  Jones,  1  McMull.   office  money-order  with  intent  to  de- 
236,  1841 ;  Com.  v.  Smith,  6  S.  &  B.   fraud  C.  M.  Cady.     This  was  sus- 
668, 1819;  People  v.  Davis,  21  Wend,  tained,  the  court  saying:  "In  XJuited 
309,    1839;    People  v.    Peabody,  25  States  v.  Shellmire,  Bald.  377, 1831,  it 
Wend.  472, 1806 ;  State  v.  Taylor,  117   is  said  that  an  indictment  for  forg- 
Mo.  181,   1893;  Boush  v.  State,  34  ing  an  order  upon  the  Bank  of  the 
Nebr.  325, 1892.    If  the  name  forged  United  States,  with  intent  to  defraud 
is  that  of  a  man  who  was  dead  at  the  a  private  person,  would  lie  in  the 
time  the  offence  was  committed,  it  is  courts  of  the  United  States." 
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§  744.  If  a  bank  whose  notes  are  forged  be  fictitious  or  extinct, 

the  indictment  must  aver  the  person  on  whom  the  attempt 

notes  of       is  made  to  pass  the  notes  as  the  person  whom  it  was  in- 

bank  are     tended  to  defraud.     Any  variance  as  to  the  name  of  the 

forged,        person  intended  to  be  defrauded  beinc:  fatal,^  it  is  essen- 

party  on  ,   ,    .  ,  • 

whom  tial^  if  the  bank  whose  name  is  forged  be  extinct  or  ficti- 
^JJJJd*"*  tious,  to  aver  the  fraud  to  be  intended  upon  the  person 
must  be      ^^  whom  the  note  was  attempted  to  be  passed.'    In  fact, 

ayerrea.       ^        ,  . 

in  view  of  the  danger  of  the  misrecital  of  the  names  of 
corporations,  it  is  always  expedient  to  insert  a  count  of  this  char- 
acter. The  party  thus  sought  to  be  defrauded,  if  unknown,  may 
be  so  described.*  The  intent  may  be  cumulatively  varied  in  sepa- 
rate counts.^ 

Actual  §  '^'^^'  ^^  ^®  "^^  ^^©cessary  to  aver  or  prove  damage  or 

damage       injury  to  have  accrued.     It  is  enough  if  the  instrument 

need  not  ii-i         t   n       t  k 

be  ayemd  were  calculated  to  defraud.^ 

or  proy  .  g  ^^g  ^^  ^  general  rule,  unless  otherwise  required  by 
Not  always  statutory  construction,  it  is  sufficient,  when  the  party  in- 
to ayer  tended  to  be  defrauded  is  in  existence,  to  aver  that  the 

In  Iowa,  under  statute,  it  is  not  intent  to  defraud.    McClure  v,  Ck>m., 
necessary  to  specify  the  person  in-  86  Pa.  353.  1878 
tended  to  be  defrauded.    State  v.  Max-  ^  See  Whart.  Cr.  PI.  &  Pr.  {J  164- 
well,  47  Iowa,  454,    1877  ;    State  v.  65 ;  Whart.  Cr.  Ev.  {J  94-102. 
Hart,  67  Iowa,  142, 1885.  Similarly  in  *  Supra,  H  660,  698.    See  People  v. 
West  Virginia     State  v,  Tingler,  32  Curling,  1  Johns.  820,  1806 ;  Com.  v. 
W.  Va.  546,  1889;  State  v.  Hender-  Carey,  2  Pick.  47, 1828 ;  U.  S.  v.  Shell- 
son,  29  W.  Va.  147,  1886 ;  Koontz^s  mire.  Bald.  870, 1833. 
Case,  31  W.  Va.  127,  1888.  »  See  supra,  1 716 ;  Buckley  v.  State, 

As  to  Louisiana,  see  State  v.  Ad-  2  Greene,  (Iowa)  162, 1849;  1  East  P. 

ams,  39  La.  An.  238, 1887.  C.  180. 

As  to  North  Carolina,  see  State  v.  ^  Supra,  i  713 ;  B.  v.  Hanson,  C.  & 

Hall,  108  N.  C.  776, 1891.  M.  334,  1841 ;  People  v.  Curling,  1 

As  to  Missouri,  see  State  v.  Rucker,  Johns.  320, 1806. 

93  Mo.  88, 1887  ;  State  v.  Flora,  109  »  R.  v.  Crooke,  2  Stra.  901, 1740 ;  B. 

Mo.  293,  1891;  State  v.  Phillips,  78  v.  Goate,  1  Ld.Raym.  737;  R.  v.Hol- 

Mo.  49,  1888;  State  v.  Rowlen,  114  den,  R.  &  R.  154,  1809 ;  Com.  v.  Ladd, 

Mo.  626,  1892 ;  State  v,  Warren,  109  15  Mass.  526, 1819 ;  People  v.  Rynders, 

Mo.  430, 1891.  12  Wend.  425, 1834 ;  People  v.  Stearns, 

In  Pennsylvania,  under  the  19th  21  Ibid.  409,  1839 ;  8.  c.  23  Ibid.  634, 

section  of  the  Act  of  3lBt  of  March,  1840 ;  West  v.  State,  2  Zab.  292, 1849  ; 

1860,  in  an  indictment  for   forgery  Hess  v.  State,  5  Ohio,  5, 1831 ;  Snell 

under  the  169th  section  of  the  same  v.  State,  2  Humph.  347, 1841 ;  State  v, 

act,  it  is  not  necessary  to  prove  an  in-  McMackin,  70  Iowa,  281, 1886 ;  State 

tent  to  defraud  any  particular  person,  v.  Hall,  108  N.  C.  776, 1891 ;  Crawford 

but  it  is  sufficient  to  prove  a  general  v.  State,  31  Tex.  Cr.  51, 1892. 
678 


CHAP.  IX,]  FORQEBY.  [§  747. 

defendant  uttered  or  forged  the  instrument  as  true,  with-  p«raon  on 

*^  ,  whom 

out  saying  to  whom  the  uttering  was  made  ;^  nor  when  paper  is 
forgery  is  charged^  is  it  necessary  to  speciiy  the  parties  ^ 
whom  it  was  intended  to  defraud  when  such  parties  cannot  be  indi- 
viduated ;  due  excuse  being  made.^  When,  however,  an  intent  to 
defraud  a  particular  person  is  a  part  of  the  case  of  the  prosecution, 
the  indictment  must  specify  such  person,  or  excuse  his  non-specifi- 
.  cation  by  the  averment  that  he  was  unknown.* 

The  name  of  a  corporation,  when  pleaded,  must  be  accurately 
given.* 

§  747.  To  the  general  discussion  of  venue  heretofore  given*  it  is 
now  requisite  to  add  a  single  observation  as  to  the  inference  to  be 
drawn  in  forgery,  as  to  venue,  from  the  proof  of  uttering  in  a  par- 
ticular place.     Does  uttering  in  a  particular  county  justify  a  convic- 
tion of  forging  in  such  county  ?    As  thus  baldly  put,  cer- 
tainly not;  and  so  has  it  been  judicially  held.*     A  naked  uttering 
utterance  in  a  particular  county  is  not  per  se  proof  of  j^f/^^^ 
forgery  in  such  county.    But,  as  has  been  already  shown,  pia<»  of 
there  are  inculpatory  incidents  which  so  strongly  intensify 
in  such  cases  the  presumption  of  guilt  as  to  compel  a  conviction  of 
forgery ;  and  when  so,  the  conviction  may  be  had  for  forgery  as 
committed  in  the  venue  of  the  uttering.^ 

XI.   COINING.® 

§  748.  Whatever  may  be  said  on  the  vexed  question  of  the  ex- 
clusive jurisdiction  of  the  federal  government  of  the  counterfeiting 

^  R.  V.  Trenfield,  1  F.  &  F.  43, 1858 ;  1796 ;  Com.  v.  Parmenter,  5  Pick.  279, 

U.  S.  V.  Bejandio,  1  Woods,  294,  1871.  1827. 

«  Supra,  2  714.  '  Supra,  J  726 ;  Lindsey  v.  State,  38 

'  Buckley  v.  State,  2  Greene,  (Iowa)  Ohio,  607,  1882 ;  State  v.  Poindexter, 

162, 1849.    Supra,  |J  292  a,  714,  743  a.  23  W.  Va.  805, 1884 ;  People  v.  CJohen, 

*  Whart.  Cr.  PL  &  Pr.  {  110.  Supra,  7  Colo.  274, 1883 ;  State  v,  Tingler,  32 
2  741.  W.  Va.  546, 1889 ;  State  v.  Rucker,  93 

Charging  the  defendant  with  pass-  Mo.  88, 1887;  State  v,  Burd,  (Mo.)  22 
ing  counterfeit  coin  in  payment  to  A.  S.  W.  Rep.  377, 1893 ;  State  v.  Allen, 
will  not  be  sustained  by  evidence  that  116  Mo.  548, 1893 ;  State  v,  Blanchard, 
the  defendant  passed  it  in  payment  to  74  Iowa,  628, 1888 ;  State  v,  GuUette, 
B.,  through  A.,  who  was  the  innocent  121  Mo.  447, 1894.  See  State  v.  Cham- 
agent  of  the  defendant  in  the  trans-  berlain,  89  Mo.  126,  1886. 
action.  Rouse  v.  State,  4  Ot&,  136,  ®  See,  for  forms  of  indictment, 
1848.  Whart.  Prec.  tit.  "  Forgery,"  "  Coin- 

*  Supra,  22  288,  711.  ing." 

*  R.  V,  Parkes,  2  East  P.  C.  992, 
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of  federal  currency  [as  such,'  it  may  be  safely  declared  that  coining 
state  ^^  uttering  bad  money,  of  whatever  class,  is  an  ofienoe 

courts         at  common  law  in  the  State  where  the  bad  money  is  coined 

take  juris-  i«oi  «»  •/•  -tii 

diction  of  OF  uttered,  ouch  an  onence,  if  not  mdictable  as  counter- 
coining.  feiting  or  uttering  in  the  technical  sense,  in  consequence 
of  the  absorption  of  the  ofiTenoe  by  federal  statutes,  is  certainly 
indictable  as  a  cheat,  or  attempt  to  cheat,  at  common  law.  Of 
jurisdiction  of  this  aspect  of  the  offence,  the  State  courts  cannot  be 
deprived.* 

In  the  federal  courts  the  offence  is  to  be  prosecuted  as  a  misde- 
meanor.* 

§  749.  Coining  (or  counterfeiting),  in  its  present  sense,  is  the 

making  of  a  false  coin  in  the  similitude  of  a  genuine  coin.^    In 

a  prosecution  for  coining,  the  jury  should  be  satisfied  that 

feit  mu^st     ^^  resemblance  of  the  forged  to  the  genuine  piece  is  such 

be  likeiv     ^s  might  deceive  a  person  using:  due  caution,  to  be  eauc^ed 

to  deceiTO.  ^  .  ^  °  ?  o      o 

by  all  the  circumstances  of  the  case.^    Thus  in  an  English 

^  See  this  question  discussed,  supra,  pure  metal  is  removed  and  base  metal 

2  266 ;  Whart.  Com.  Am.  Law,  2  524.  inserted.    U.  S.  v,  Lissner,  12  Fed. 

And  see  Com.  v.  Fuller,  8  Mete.  313,  Rep.  840,  1882.    Infra,  J  755. 

1844 ;  State  v.  Tutt,  2  Bailey,  44, 1830 ;  Intent  to  defraud  need  not  be  alleged 

Chess  V,  State,  1   Blackf.  198,  1822;  in  an  indictment  for  counterfeiting 

Ex  parte  Geisler,  50  Fed.  Rep.  411,  under  Section  5457  United  States  Re- 

1882.    Supra,  I  264.  vised  Statutes,  although  intent  is  an 

'  Supra,  i  266.    That  a  forged  in-  essential  element  of  the  crime  of  pass- 

strument  or  coin  may  be  a  false  token,  ing  counterfeit  money.   U.  S.  t^.  Otey, 

see  R.  V.  Inder,  1  Den.   C.  C.  325,  31  Fed.  Rep.  68, 1887. 

1846 ;  R.  V.  Thorn,  C.  &  M.  206, 1840 ;  It  is  not  necessary  to  charge  in  an 

Com.  V.  Boynton,  2  Mass.  77,  1806 ;  indictment  for  counterfeiting  that  the 

Com.  V.  Speer,  2  Va.  Cas.  65,  1817 ;  coin  in  question  was  made  "  in  resem- 

State  V,  Groome,  5  Strob.  158,  1849;  blance  and  similitude"  of  the  coins 

infra,  H  1123,  1344.  coined  at  the  mints  of  the  United 

»  See  Whart.  Com.  Am.  Law,  {  524 ;  States.    U.  S.  v.  Otey,  31  Fed.  Rep. 

supra,  ii  224-61 ;  U.  S.  v.  Hargrave,  68, 1887. 

17  Int.  Rev.  Rec.  39.    That  counter-  •  R.  v,  Varley,  1  East  P.  C.  164, 

feiting  is  but  a  misdemeanor  at  com-  1785;  2  W.  Bl.  682;  R.  if.  Robinson, 

mon  law,  see  supra,  H  22,  654 ;  R.  v,  Leigh  &  C.  604,  1865 ;  10  Cox  C.  C. 

Greenwood,  2  Den.  C.  C.  453,  1852.  107 ;  U.  S.  v.  Morrow,  4  Wash.  C.  C. 

*  U.  S.  V.  Coppersmith,  2  Flip.  546,  733 ;  U.  S.  v.  Bums,  5  McLean,  24, 
1881 ;  1  Crim.  Law  Mag.  741.  1849 ;  U.  S.  v,  Bogart,  9  Ben.  314, 1877 ; 

*  U.  S.  V.  Hopkins,  26  Fed.  Rep.  U.  S.  v.  Hopkins,  26  Fed.  Rep.  443, 
443,  1885.  Punching  out  a  hole  is  1885;  Rasnick  w.  Com.,  tn/ra.  Supra, 
not  coining,  when  none  of  the  pure  §700.  As  to  "  due  caution,"  see  in/ra, 
metal  is  removed;   otherwise,  when  UllSQ  et  seq, 
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case,  where  the  defendant  had  counterfeited  the  resemblance  of  a 
half  guinea  upon  a  piece  of  gold  previously  hammered,  but  it  was 
not  round  nor  would  it  pass  in  the  condition  in  which  it  then  was, 
the  judges  held  that  the  statutory  offence  was  incomplete.^  Where, 
also,  the  defendants  were  taken  in  the  very  act  of  coining  shillings, 
but  the  shillings  coined  by  them  were  then  in  an  imperfect  state,  it 
being  requisite  that  they  should  undergo  another  process,  namely, 
immersion  in  diluted  aqua  fortU^  before  they  could  pass  as  shill- 
ings ;  the  judges  held  that  the  statutory  offence  was  not  yet  con- 
summated.^ The  same  general  view  has  been  taken  in  this  country.' 
But  if  there  be  a  similitude  likely  to  impose  even  on  the  simple  or 
inattentive,  this  is  enough.* 

...  .  AUpartici- 

§  750.  All  participants  in   the  work   of  coinage  are  panu  are 
principals.'  princip.1.. 

*  R,  V.  Varley,  1  East  P.  C.  164,  criminal  purpose  suflSciently  proxi- 
1771 ;  2  W.  Bl.  682.  mate  to  the   offence    intended,  and 

'  I  Leach,  175 ;  and  see  R.  v.  Brad-  sufficiently  evidencing  the  criminal  in- 

ford,  2  Cr.  &  D.  41.  tent,  to  support  an  indictment  founded 

'  U.  8.  V,  Burns,  5  McLean,  24, 1849.  on  it  for  a  misdemeanor,  although  the 

*  B.  v.  Herman,  L.  B.  4  Q.  B.  D.  same  facts  would  not  have  supported 
284, 1879 ;  14  Cox  C.  C.  279 ;  U.  8.  v,  an  indictment  for  attempting  to  make 
Marigold,  9  How.  560, 1850 ;  U.  8.  v,  counterfeit  coin,  R.  v.  Roberts,  33 
Abrams,  21  Blatch.  553, 1883 ;  U.  8.  v.  Eng.  L.  &  Eq.  553, 1855 ;  7  Cox  C.  C. 
Bricker,  3  Phila.  426, 1859.  39 ;  Dears.   C.   C.  539.    (See    R.  v. 

*  A  person  who  takes  base  pieces  of  Weeks,  8  Cox  C.  C.  456, 1861.  Supra, 
coin,  which  are  brought  to  him  ready  {J  152  et  seq.) 

made,  having  the  impression  and  ap-  The  jury  also  found  that  the  pris- 
pearance  of  real  coin,  though  of  dif-  oner  intended  to  make  only  a  few 
ferent  color,  and  brightens  them  so  as  counterfeit  coins  in  England,  with  a 
to  give  them  the  resemblance  of  real  view  merely  of  testing  the  complete- 
coin  and  render  them  fit  for  circula-  ness  of  the  apparatus  before  he  sent  it 
tion,  is  guilty  of  counterfeiting.  Ras-  out  to  Peru.  It  was  held  that  even  to 
nick  V,  Com.,  2  Ya.  Cas.  356,  1823.  make  a  few  coins  in  England  with 
See  R.  V.  Case,  1  East  P.  C.  165, 1795 ;  that  object  would  be  to  commit  the 
R.  V.  Lavey,  1  Leach,  154,  1777.  offence  of  making  counterfeit  coins 
Supra,  i  213.  within  the  statute.     R.  v.  Roberts,  tU 

The  prisoner,  with  intent  of  coining  sup, 

counterfeit  half  dollars  of  Peru,  pro-  If  the  process  be  carried  far  enough 

cured  dies  in  England  for  stamping  to  deceive,  the  offence  of  making  a 

and  imitating  such    coin.     He    was  false  coin  is  complete.  U.  8.  v.  Abrams, 

apprehended  before  he  had  obtained  17  Rep.  56. 

the  metal  and  chemical  preparations  An  indictment  under  the  federal 

necessary  for  making  counterfeit  coins,  statute  does  not   lie    for    forging   a 

It  was  held  that  the  procuring  the  Spanish  head  pistareen,  as  it  is  not  a 

dies  was  an  act  in  furtherance  of  the  coin  of  Spain  made  current  by  law  in 
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General  §  751^  ^.s  a  rule,  00171^  in  an  indictment  for  foi^ry,  is 

enough.       to  be  described  by  general  designation.* 

§  752.  Any  offering  of  counterfeit  coin  with  intent  to 
defraud  is  uttering.'    Thus,  where  a  good  shilling  was  given  to  a 

the  United  States.    U.  8.  v.  Gkirdner,  In  an  indictment  for  uttering  conn- 

10  Pet.  618,  1836.    And  so,  under  the  terfeit  coins  it  is  sufficient  to  describe 

Massachusetts  statute,  of  an  indict-  them  as  "  made  and  counterfeited "  to 

ment  for  forging  a  coin  of  California  the   likeness  and  similitude  of  the 

coined  in  violation  of  law.    Com.  v,  good,  true,  and  correct  money  and 

Bond,  1  Gray,  564,  1853.  silver  coins  currently  passing  in  the 

But  counterfeiting  securities  of  a  State  and  commonly  called  Spanish 

foreign   nation    is   indictable  as  an  dollars.  Fightv.State,?  Ohio  181,1835. 

offence  against  the  law  of  nations.  An  indictment  on  the  Virginia  stat- 

U.S.  V.  White,  27  Fed.  Rep.  201, 1886.  ute  of  1834-35,  c.  66,  charging  that 

A  statute  making  it  indictable  to  the  prisoner  **  did  knowingly  have  in 

have  in  possession  an  instrument  for  his  custody,  without  lawful  authority 

the  purpose  of  coining  covers  an  in-  or  excuse,  one  die  or  instrument,  for 

strument  for  the  purpose  of  perfecting  the  purpose  of  producing  and  impress- 

a  portion  of  a  coin.    Com.  v,  Kent,  6  ing  the  stamp  and  similitude  of  the 

Mete.  (Mass.)  221,  1843.    See  B.  v,  current  silver  coin  called  a  half  dol- 

Ridgeley,  1  East  P.  C.  171,  1778;  1  lar"  (not  further  describing  the  die 

Leach,  189.  or  instrument),  is  sufficient.    Scotfs 

Under  the  Connecticut  statute,  aid-  Case,  1  Robinson,  695, 1842. 

ing  in  the  act  of  counterfeiting  is  An  indictment  charging  the  defen- 

within  both  the  letter  and  reason  of  dant  with  having  passed  counterfeit 

the    law,  as    much    as    assisting  in  "dollars"   describes    with    sufficient 

making  the  implement.    State  v,  Stut-  certainty  the  character  of  the  coin 

son,  Kirby,  52.    Gilding  base  coin  is  counterfeited.  Peekt7.  State,  2  Humph, 

within  the  statute.    U.  S.  v.  Russell,  78, 1840.'    See  U.  S.  v.  Otey,  81  Fed. 

22  Fed.  Rep.  390,  1884.  Rep.  68, 1887. 

Milled  money  is  money  put  through  An  indictment  which  alleges  that 

a  mill  or  press,  a  mint   being  the  the  defendant  had  in  his  possession  a 

building   in  which  such  milling  or  coin,  counterfeited  in  the  similitude 

minting  is  carried  on.     Jacob's  Case,  cf  the  good  and  legal  silver  coins  of 

1  East  P.  C.  181, 1795 ;  R.  v.  Running,  this  Commonwealth,  called  a  dollar, 

1  East  P.  C.  180,  1794.  with  intent  to  pass  the  same  as  true, 
'  Whart.  Cr.  PI.  &  Pr.  J  218;  Whart.  knowing  it  to  be  counterfeit,  is  sup- 

Crim.  Ev.  J  122 ;  State  v.  Griffin,  18  ported  by  proof  that  the  defendant 
Vt.  198.  1846 ;  Com.  v.  Stearns,  10  had  in  his  possession  a  coin  counter- 
Mete.  (Mass.)  256,  1845 ;  State  v.  feited  in  the  similitude  of  a  Mexican 
Williams,  8  Iowa,  534,  1859 ;  Daily  v,  dollar,  with  such  intent  and  knowi- 
State,  10  Ind.  536, 1858 ;  Peek  v.  State,  edge.    Com.  v.  Stearns,  suprcu    But 

2  Humph.  78,  1840;  State  v.  Shoe-  see,  under  later  statute,  Com.  v.  Bond, 
maker,  7  Mo.  177,  1841.  1  Gray,  564, 1854. 

The  indictment  does  not  sufficiently  *  Supra^  H  703,  705.    U.  S.  v,  Nel- 

describe  the  offence  if  it  fails  to  allege  son,  1  Abb.  U.  S.  135, 1867 ;  State  v. 

the  number  of  coins  made.    U.  S.  v.  Homer,  48  Mo.  520, 1871. 
Weikel,  19  Pac.  Rep.  396, 1888. 
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Jew  boy  for  fruit,  and  he  put  it  into  his  mouth,  under  Offering 

/.         -11         .  1  -11  'i.         with  intent 

pretence  oi  trying  whether  it  was  good,  and  then  taking  to  defraud 
instead  of  it,  a  bad  shilling  out  of  his  mouth,  gave  the  *"  "**®"^«* 
bad  coin  to  the  prosecutor  saying  it  was  not  good ;  this  (which  is 
called  ringing  the  changes)  was  held  to  be  an  uttering  within  the 
meaning  of  the  statute  16  Geo.  II.  c,  28,^  It  has,  however,  been 
held  by  Lord  Abinger  that  the  giving  of  a  piece  of  counterfeit  coin 
in  charity  is  not  uttering  within  the  statute,  although  the  party 
knew  it  to  be  a  counterfeit ;  but  this  case  can  no  longer  be  re- 
garded as  law.^  On  the  other  hand^  the  staking  counterfeit  coin 
at  a  gaming  table  as  good  money  is  an  attempt  to  utter  or  pass 
the  same,  and  losing  it  at  play  is  a  passing  of  the  same  against 
law  ;*  and  so  is  the  giving  of  counterfeit  coin  to  a  woman,  as  the 
price  of  connection  with  her.*  And  it  is  an  "  uttering  and  putting 
off/'  ss  well  as  a  ^*  tendering,"  if  the  counterfeit  coin  be  offered  in 
payment,  though  it  be  refused  by  the  person  to  whom  it  is  q^^^j 
offered.*  knowledge 

§  753.  The  presumption  to  be  drawn  from  other  at-  inferred 
tempts  to  pass  counterfeit  coin,  or  its  possession  on  the  ^^^  ^*^' 
person,  has  been  already  noticed.*  of^iSnuine 

§  754.  If  the  coin  forged  be  a  common  coin,  legal  in  original 

^1       TT    •      -I    n  ...  .  ,  ,  not  neces- 

the  United  States,  it  is  not  necessary  to  prove  that  there  a&ry  to  be 

is  an  original  which  the  forged  coin  counterfeits.^  P~^^^- 

§  755.  A  genuine  sovereign  reduced  in  weight  by  fil-  ^^t^^imi- 

ing  off  nearly  all  the  original  milling,  and  fraudulently  nation  is 
making  a  new  milling,  is  a  "  false  and  counterfeit  coin."® 

*  R.  V.  Franks,  2  Leach,  644.    Su-      *  R.  v.  Welch,  2  Den.  C.  C.  78, 1851. 
pra,  i  706.  See  R.  v.  Radford,  1  Ibid.  59,  1844, 

»  R.  V.  Page,  8  C.  &  P.  122, 1857,  R.   v.  Ion,  2  Ibid.  475,  1845.    See 
Lord  Abinger,  C.  B.     Mr.  Greaves  suprCy  J  706. 
properly  holds  that  R.  v.  Page  cannot      •  Supra,  J  715. 
be  sustained  in  reason ;  1  Russ.  on  Or.       ^  See  Daily  v.  State,  10  Ind.  536, 
126 ;  and  by  Alderson,  B.,  in  R.  v,  1858 ;  U.  S.  v.  Bams,  5  McLean,  24, 
Ion,  2  Den.  C.  C.  475,  1852.  it  is  said  1851. 

to  be  overruled.  See  Anon..  1  Cox  C.  '  R.  v.  Herman,  14  Cox  C.  C.  279, 
C.  250,  1845 ;  R.  v.  Heywood,  2  C.  &  1879 ;  40  L.  T.  (N.  S.),  263 ;  L.  R.  4  Q. 
K.  352, 1847.    /S'wpra,  ?J  706,  708.  B.D.284.  See  U.  S.  v.  Lissner,  12  Fed. 

»  State  V.  Beeler,  1  Brev.  482, 1805.    Rep.  840, 1882,  cited  supra,  J  749. 

4  R.  V. ,  1  Cox  C.  C.  250,  1845. 
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POINTS  BEQUESTED  FOE  THE  DEFENCE  IMPBOFEBLY 
REFUSED,  AND  ERRONEOUS  CHARGES. 

Reasonable  Donbt.    Refiisal  to  Charge. 

Defendant  requested  the  court  to  charge :  "  That  the  jury  should  carefully . 
examine  the  whole  of  the  testimony,  and  that  if  upon  the  whole  evidence  the 
minds  of  the  jury  are  left  in  a  state  of  doubt  and  uncertainty,  so  that  they 
cannot  reasonably  say  that  the  defendant  is  guilty,  they  should  acquit  him.'' 
Refused.    Held  error.    Elmore  v.  State,  92  Ala.  51,  1890. 

An  Intention  to  Defraud  Some  One  Must  be  Present. 

Defendant  requested  the  court  to  instruct  the  jury  that  before  they  could 
find  him  guilty  they  must  find  that  he  intended  to  defraud  some  one.  Re- 
fused.   Held  error.    State  v.  Warren,  109  Mo.  430, 1891. 

Where  Paper  Uttered  Conld  Not  Deceive  One  of  Reasonable  Intelligence. 

Defendant  also  requested  the  following  instruction :  "  The  court  instructs 
the  jury  that,  although  you  may  believe  from  the  evidence  that  the  defendant 
made,  forged,  and  counterfeited  the  check  introduced  and  read  in  evidence, 
and  that  the  defendant  when  he  made,  forged,  and  counterfeited  said  check 
read  in  evidence,  intended  to  make,  forge,  and  counterfeit  a  check  to  resem- 
ble and  be  like  a  genuine  check  of  the  said  Thomas  T.  Shamke,  and  that  he 
attempted  to  pass  said  check  as  a  true  and  genuine  check  of  the  said  T.  T. 
Shamke  and  with  the  intent  to  injure  and  defraud,  yet  if  the  jury  further 
believe  from  the  evidence  that  said  check  so  made  and  read  in  evidence  upon 
its  face  had  no  resemblance  to  a  true  and  genuine  check  of  Thomas  T. 
Shamke,  and  that  said  check  would  not  deceive  or  mislead  a  person  of  ordi- 
nary understanding,  then  there  is  no  forgery  in  this  case,  and  the  jury  will 
find  the  defendant  not  guilty."  Refused.  Held  error.  State  v,  Warren,  109 
Mo.  430,  1891. 

Where  Defendant  Thought  He  Had  Authority. 

It  was  held  error  for  the  court  not  to  have  instructed  the  jury  in  accordance 
with  art.  441,  Texas  Penal  Code,  to  the  effect  that  if  the  defendant  in  making 
the  order  claimed  to  be  forged,  if  he  did  make  it,  acted  under  an  authority 
which  he  had  good  reason  to  believe  and  actually  did  believe  ^"0  be  sufficient, 
he  was  Dot  guilty  of  forgery,  though  the  authority  was  in  fact  insufficient  and 
void.  Sweet  v.  State,  28  Tex.  App.  222,  1889.  Williams  v.  State,  24  Tex. 
App.  842,  1887.    Supra,  2  695. 

In  the  State  of  Texas  defendant  requested  the  court  to  charge :  "  That  if 
previous  to  signing  K.'s  name  to  the  note  defendant  sent  H.  to  ask  K.  for 
authority  to  use  his  name,  and  that  on  returning  H.  told  him  he  had  seen 
K.  and  '  it  was  all  right,'  but  to  give  K.  notice  *  when  they  did  so,'  and  that, 
acting  on  such  message,  defendant,  either  alone  or  with  H.,  executed  the 
note,  believing  that  he  had  authority  to  do  so,  they  could  not  find  defendant 
guilty."    Refused.    Held  to  be  error.    McCay  v.  State,  82  Tex.  Cr.  233, 1893. 
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Where  an  attorney  was  indicted  for  forging  a  check  by  indorsing  the  name 
of  the  payee,  and  defended  by  claiming  authority  to  indorse  from  the  hus- 
band of  the  payee,  it  was  held  error  for  the  court  to  refuse  to  charge :  "  That 
if  the  jury  believed  that  M.  S.  directed  or  told  Mr.  Loew  (the  defendant)  to 
sign  that  check  in  the  name  of  his  wife,  and  Loew  in  good  faith  believed  that 
3.  had  the  authority,  they  should  find  the  defendant  not  guilty.''  People  v, 
Loew,  19  N.  Y.  Sup.  360, 1892.    Supra,  {  669. 

Swindling  is  Not  Forgery. 

It  was  held  error  for  the  court  to  refuse  to  charge  as  requested :  "  If  you 
believe  from  the  testimony  that  the  note  in  evidence  was  actually  signed  by 
Lazarus  8mith  (the  prosecutor)  by  his  making  his  mark  thereto,  and  that 
Wells  had  authority  from  Smith  to  so  sign  his  name,  and  also  had  authority 
from  the  witness  to  the  note  (Griffin)  to  sign  his  name,  and  that  the  note  in 
evidence  was  the  note  to  sign,  then  I  charge  you  that  you  cannot  convict  the 
defendant.  If  you  believe  that  the  note  in  evidence  was  signed  by  Lazarus 
Smith,  by  making  his  mark  thereto  when  he  believed  it  was  for  only  twenty- 
five  dollars,  when,  in  fact,  it  was  for  fifty  dollars,  then  you  cannot  convict 
the  defendant  of  forgery  under  this  indictment.''  Wells  v.  State,  89  Ga.  788, 
1892. 

Alteration  Before  Signature. 

Under  the  New  York  Penal  Code,  J  621,  which  declares  a  person  to  be 
guilty  of  forgery  "  who,  knowing  the  same  to  be  forged  or  altered,  with  in- 
tent to  defraud,  utters,  offers,  disposes  of  or  puts  off  as  true  "  an  instrument 
or  writing,  the  defendant  requested  the  court  to  instruct  the  jury  that,  if  the' 
instrument  was  altered  before  it  was  signed  or  executed,  no  conviction  could 
be  had  under  the  indictment  for  uttering  a  forged  paper.  The  court  refused 
the  charge,  declaring  that  it  was  wholly  immaterial  whether  the  defendant 
made  the  change  before  or  after  it  was  signed.  On  appeal,  held  error.  People 
V.  Underbill,  142  N.  Y.  38, 1894. 

Alteration  as  a  Matter  of  Fact  Necessary  for  Conviction. 

Where  on  a  trial  for  altering  an  order  from  $3.90  to  $13.90  it  was  proved 
that  the  defendant  knew  that  only  $3.90  was  due  him,  but  it  appeared  proba- 
ble that  the  order  was  originally  drawn  for  $13.90  by  mistake,  it  was  error 
not  to  charge  that  if  defendant  did  not  alter  the  order  he  must  be  acquitted, 
even  though  he  knowingly  received  ten  dollars  more  than  was  due  him. 
Bell  V,  State,  21  Tex.  App.  270, 1886. 
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CHAPTER   X. 


BURGLARY. 


I.  Bbeakino. 

Definition,  f  758. 

Breaking  must  be  actual  or  con- 
structive, 2  769. 

Breaking  an  outside  discon- 
nected gate  is  not  burglary, 
1760. 

And  so  of  detached  outer  cov- 
ering to  window,  {  761. 

Breaking  into  an  inside  room 
is  buiglary,  J  762. 

And  so  though  defendant  is 
guest  at  inn,  3  763. 

Breaking  chest  or  trunk  is  not 
burglary,  J  764. 

Entrance  by  trick  may  be  a 
breaking,  {  765. 

And  so  of  entrance  by  con- 
spiracy with  servant,  {  766. 

Locks  or  nails  not  a  necessary 
protection,  J  767. 

Entrance  by  chimney  is  break- 
ing, J  768. 

But  not  entering  through  aper- 
ture in  wall,  or  open  door, 
1769. 

Nor  entering  by  assent,  {  770. 

Breaking  out  of  house  is  not 
burglary  at  common  law, 
J771. 

Owner's  opening  produced  by 
fright  is  no  defence,  |  772. 
II.  Entry. 

Need  not  be  simultaneous  with 
breaking,  J  773. 

But  without  entry  breaking  is 
not  enough,  J  774. 

Entrance  of  hand  sufficient, 
1775. 

And    so  of  discharging   gun, 
2  776. 
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And  so  of  entrance  by  chimney, 
I  777. 

But  not  so  of  boring  holes, 
1778. 

Nor  of  taking  money  without 
entry,  {  779. 

Some  entrance  must  be  effected, 
1780. 
III.  Dwelling-house. 

Dwelling-house  is  a  house  in 
which  occupiers  usually  re- 
side, i  781. 

Church  edifice,  i  782. 

It  is  burglary  to  break  into  an 
out-building  which  is  appur- 
tenant to  dwelling-house, 
1788. 

House  not  yet  occupied  not  the 
subject  of  burglary,  J  784. 

Nor  building  casually  used, 
J  785. 

Otherwise  as  to  building  occu- 
pied by  executors,  J  786. 

"Chambers"  and  "lodging- 
rooms"  may  constitute  a 
dwelling,  {  787. 

And  so  of  apartments  in  tene- 
ment houses,  i  788. 

And  so  of  permanent  tents  and 
log  cabins,  {  789. 

Occupation  by  servant  may  be 

'  occupation  of  master,  2  790. 

Not  necessary  that  some  one 
should  be  at  the  time  in  the 
house,  i  791. 
rv.  Definition     of     Statutory 
Terms. 

"  Shop "  is  a  place  for  the  sale 
of  goods,  J  792. 

"Warehouse"  is  a  place  for 
business  storage,  2  793. 


CHAP.  X.] 


BURGLARY. 


[§  758. 


"Storehouse"  is  a  place  for 
family  as  well  as  business 
storage,  J  794, 

"Store"  is  a  place  for  keeping 
and  sale  of  goods,  i  795. 

"Counting-house"  is  a  build- 
ing where  accounts  are  kept, 
§796. 

"  Out-houses  "  are  buildings  in 
proximate  relation  to  build- 
ing in  chief,  J  797. 

"Barn"  covers  building  used 
for  storage  of  grain,  J  797  a, 
V.  Ownership. 

Occupier  is  to  be  generally  re- 
garded as  owner,  {  798. 

And  so  of  servant  who  occupies 
at  a  yearly  rent,  |  799. 

House  occupied  by  married 
woman  to  be  .laid  as  hus- 
band's or  wife's,  {  800. 

Public  building  may  be  de- 
scribed as  property  of  occu- 
pant, i  801. 

Transient  guests'  chambers  are 
to  be  laid  as  the  landlord's 
dwelling ;  otherwise  with  per- 
manent guests,  i  802. 

Permanent  apartments  are 
dwellings  of  occupants,  J  803. 

Possession  is  sufGicient  if  as 
against  burglars,  i  804. 

Owner  may  be  indicted  for  bur- 
glary in  his  lodger's  apart- 
ments, J  805. 
VI.  Time. 

Breaking  must  be  in  night-time, 
2  806. 

Night  is  from  twilight  to  twi- 
light, i  807. 


Time  is  to  be  inferred  from 
facts,  i  808. 

Time   as    defined    by  statute, 
1809. 
VII.  Intention. 

Felonious  intention  must  be 
averred  and  proved,  §  810. 

Is  to  be  inferred  from  facts, 
J  811. 

But  need  not  have  been  ex- 
ecuted, i  81 2. 

Possession  of  stolen  goods  sus- 
tains inference  of  burglary, 
J  813. 
VIII.  Indictment. 

Proper  technical  terms  should 
be  used,  {  814. 

House  must  be  averred  to  be 
dwelling-house,  {  815. 

Ownership  must  be  correctly 
stated,  i  816. 

Offence  must  be  averred  to  have 
been  in  the  night,  2  817. 

Intent  to  commit  felony  must 
be  averred,  i  818. 

Defendant  may  be  convicted  of 
burglary  and  acquitted  of  lar- 
ceny, or  converse,  8  819. 

Goods  intended  to  be  stolen 
need  not  be  specified,  2  820. 

Counts  varying  facts  may  be 
introduced,  2  821. 
IX.  Attempts. 

Attempts  at  burglary  are  in- 
dictable   at    common    law, 
2  822. 
Points  for  Defence  Improperly 
Refused,      and      Erroneous 
Charges.    (See  end  of  chapter.) 


§  758.  BuBGLARY,  at  common  law,  is  the  breaking  iabrlakmg 
and  entering  the  dwelling-house  of  another  in  the  night,  o^he?? 
with  intent  to  commit   some   felony  within   the   same,  ^?^^  *>y , 

_  .  night  with 

whether  the  felonious  intent  be  executed  or  not.  felonious 

intent. 

*  Hale's  Sum.  49;  1  Ruas.  on  Cr.  State  t>.  Wilson,  Coxe,  489, 1793;  Cole 
(6th  Am.  ed.)  786;  4  Bl.  Com.  227;  v.  People,  37  Mich.  644,  1878;  State 
Com.  V.  Newell,  7  Mass.  247,  1810 ;  v.  Branham,  13  S.  0.  889, 1880 ;  Ray 
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I.   BREAKING. 

§  759.  There  must  be  an  actual  or  constructive  breaking  into  the 
house.^  Every  entrance  into  the  house  by  a  trespasser  is  not  a 
breaking.  Should  a  door  or  other  aperture  be  partially  or  wholly 
open,  and  the  thief  enter,  this  is  not  a  breaking.*  When  the  win- 
Breakin  ^^^  ^^  ^^^  house  is  open,  and  a  thief,  with  a  hook  or 
must  be  other  instrument,  draws  out  some  of  the  goods  of  the 
oonstruc-  owner,  this  is  no  burglary,  because  there  is  no  actual 
^^^'  breaking  of  the  house.     But  if  the  thief  break  the  glass 

of  a  window,  or  make  an  aperture  in  wall  or  floor,  and,  with  a  hook 
or  other  instrument,  draw  out  some  of  the  goods  of  the  owner,  this 
is  burglary,  for  there  was  an  actual  breaking  of  the  house.'  But 
where  a  window  was  a  little  open,  and  not  8u£5ciently  so  to  admit  a 
person,  and  the  defendant  pushed  it  wide  open  and  got  in,  this  was 
held  to  be  no  su£5cient  breaking.^ 

V.  State,  66  Ala.  281, 1880;  Hamilton  Coast  Rep.  176, 1884;  Afihton  v.  State, 

i;.  State,  11    Tex.  App.    116,  1880;  68  Ga.  25, 1881. 

Guynes  t;.  State,  (Tex. )  8  S.  W.  Rep.  *  1  Russ.  on  Or.  (6th  Am.  ed.)  786 ; 

667, 1888.    By  J{  496-500  of  the  New  RoUand  v.  Com..  82  Pa.  306,  1876 ; 

York  Penal  Code  of  1882,  burglary  is  Clarke  v.  Com.,  26  Gratt  908, 1875. 

divided  into  three  degrees,  the  second  See  Peters  v.  State,  26  S.  W.  Rep.  61, 

of  which  includes  breaking  into  an  1884. 

inhabited  house  in  the  daytime.  State  V.  '  R.  v.  Johnson,  2  East  P.  C.  488, 

Owens,  79  Mo.  619, 1883,  accomplice ;  1786 ;  R.  v.  Lewis,  2  C.  &  P.  628, 1827 ; 

People  V.  Meegan,  (N.  Y.)  11  N.  E.  State   v.  Wilson,    Coxe,    439,  1793; 

Rep.    48,   1887;    Nichols    v.    State,  Stone  v.  State.  63  Ala.  115, 1879.    Bat 

(Wis.)  32  N.  W.  Rep.  543, 1887 ;  State  see  Alexander  v.  State,  (Tex.)  20  S.  W. 

V,  Jordan,  (Iowa)  54  N.  W.  Rep.  63 ;  Rep.  756, 1892,  under  Penal  Code  of 

State  V.  Mack,  (Oreg.)  25  Pac.  Rep.  Texas;  Milton  «. State,  (Tex.)  6  S.  W. 

639,1891.  Section  854  of  Revised  Stat-  Rep.  303,  1887;  Miller  v.  State,  77 

utes  of  Louisiana  divides  burglary  into  Ala.  41, 1885. 

two  degrees,  the  second   of  which,  '  3  Inst.  64;  1  Hale,  551.    If\fraf 

breaking  or  entering  in  the  dajrtime,  3  769 ;  State  v,  Moore.  (Mo.)  22  S.  W. 

does  not  require  an  averment  that  the  Rep.  1086, 1893.  In  Walker  v.  State,  63 

breaking  or  entering  was  in  the  day-  Ala.  49,  1879,  the  doctrine  of  the  text 

time,  an  averment  of  a  breaking  or  was  applied  to  the  statutory  oiSence  of 

entry  being  sufficient    See  State  v.  breaking  into  a  corn-crib. 

Anselm.  (La.)  8  So.  Rep.  583,  1891;  *  R.  v.  Smith,  Car.  Cr.  L.  293;  1 

State  V.  Frahn,  (Iowa)  35  N.  W.  Rep.  Mood.  C.  C.  178, 1834 ;  R.  v.  Hyams, 

451,  1887 ;   see,  also.  Green  v.  State,  7  C.  &  P.  441, 1836 ;  R.  v.  Lewis,  2 

21  Tex.  App.  64,  1886 ;  State  v,  Dan,  Ibid.  628,  1827 ;  R.  t;.  Spriggs,  1  M. 

3  W.  Coast  Rep.  275, 1884.     See  bur-  &  R.  357,  1835 ;  Com.  v.  Strupney, 

glary  under  statutes  of  Nevada ;  also,  105  Mass.  588,  1870.    Infra,  H  767, 

People  V,   Stapleton,  (Idaho)  2  W.  769. 
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OpeDing  a  latch  is  breaking  ;^  and  if  a  door  be  closed,  it  is  not 
necessary,  to  constitute  burglary,  that  the  door  should  be  latched.* 
That  the  door  entered  was  closed  at  the  time  of  the  attempt  may 
be  inferentially  shown.'  And  making  an  opening  by  fire,^  taking 
glass  out  of  a  door,^  bursting  a  glass  already  cracked,^  and  break- 
ing more  fully  one  already  partially  broken,^  have  each  been  con- 
sidered to  constitute  breaking.^ 

§  760.  Where  the  prisoner  opened  the  area  gate  with  a  skeleton 
key,  and  from  the  area  passed  into  the  kitchen  through 
a  door  which  it  appeared  was  open  at  the  time,  it  was  an  oatside 
ruled  that  opening  the  area  gate  was  not  a  breaking  of  n^Mgate 
the  dwelling-house,  as  there  was  a  free  passage  at  the  Jj\j°°' 
time  from  the  area  into  the  house.* 

Removing  a  loose  plank  (not  fixed  to  the  freehold)  in  a  partition 
wall  of  a  building  is  not  a  breaking.^^ 

The  breaking  of  the  outside  fence  of  the  curtilage  of  a  dwelling- 
house,  which  opened  not  into  any  building,  but  into  a  yard  only, 
has  been  held  not  to  be  the  breaking  of  the  dwelling-house." 

§  761.  Cutting  and  tearing  down  a  netting  of  twine,  which  is 
nailed  to  the  top,  bottom,  and  sides  of  a  glass  window,  so  ^^^j  ^  ^^ 
as  to  cover  it,  and  entering  the  house  through  such  win-  detached 

,  ^  ,  °    ,  outer  cov- 

dow,  though  it  be  not  shut,  constitute  a  sufficient  breach  erinsto 
and  entry,^  and  so  where  a  glass  window  was  broken  but  ^^^  ^ 


window. 


'  1  Hale,  662 ;    State  v.  O'Brien,  432, 1836 ;  R.  v.  Wheeldon,  8  C.  &  P. 

(Iowa)  46  N.  W.  Rep.  861, 1890 ;  State  747,  1839. 

V,  Hecox,  83  Mo.  531, 1884.  »  R.  v,  Davis,  R.  &  R.  322, 1817. 

■  State  V.  BooD,  13  Ired.  244,  1863 ;  "  Com.  v.  Trimmer,  1  Mass.  476, 

State  V,  Reid,  20  Iowa,  413, 1866 ;  see,  1806.    See  R.  v.  Paine,  7  C.  &  P.  135, 

also,  Kent  v.  State,  (Ga  )  11  S.  E.  Rep.  1836 ;  and  remarks  of  Mr.  Greaves,  1 

355,  1890.    Infra,  ?  767.  Russ.  on  Or.  790. 

•  People  V.  Bush,  3  Parker  C.  R.  "  In  this  case  the  premises  consisted 
552,  1856.  of  a  dwelling-house,  warehouse,  and 

*  White  V.  State,  49  Ala.  344,  1873.  stable,  surrounding  a  yard ;  there  was 
^  R.  V.  Smith,  R.  &  R.  417, 1820.  an  immediate  entrance  to  the  dwelling- 

•  R.  v.  Bird,  9  C.  &  P.  44,  1839.  house  from  the  street,  and  a  gate  and 
'  R.  V.  Robinson,    1  Mood.  C.  C.  gateway,  under  one  of  the  warehouses, 

327,  1834 ;  R.  v.  Bird,  9  C.  &  P.  44,  leading  into  the  yard ;   the  prisoner 

1839.  entered  the  premises  by  breaking  this 

*  See  Pugh  v.  Griffith,  7  Ad.  &  El.  gate ;  the  judges  held  that  this  was 
827,  1838 ;  R.  v.  Jordan,  7  C.  &  P.  not  burglary ;  that  breaking  this  gate, 

"  Com.  V.  Stephenson,  8  Pick.  354, 1823.  See  People  v.  Nolan,  22  Mich.  229, 
1870.    As  to  window  screen,  see  Sims  v.  State,  (Ind.)  36  N.  E.  Rep.  278, 1894. 

VOL.  I.— 44  689 


§  762.]  CBiMES.  [book  II. 

the  inside  shutters  were  not  moved.^  But  where  a  shutter-box 
partly  projected  from  a  house,  and  adjoined  the  side  of  a  shop 
window,  which  side  was  protected  by  wooden  panelling,  lined  with 
iron,  it  was  held  that  the  breaking  and  entering  the  shutter-box  did 
not  constitute  burglary.*  And  where  the  only  covering  to  an  open 
space  in  a  dwelling-house  was  a  cloak  hung  upon  two  nails  at  the 
top  and  loose  at  the  bottom,  and  it  was  removed  from  one  of  the 
nails,  Field,  J.,  held  that  this  was  not  a  suiBcient  breaking.' 

§  762.  A  burglary  may  be  committed  by  a  breaking  on  the  in- 
side ;  for  though  a  thief  enter  the  dwelling-house  in  the 
into  inside  night-time,  through  the  outer  door  left  open,  or  by  an 
b^Sary  op^^^  window,  yet  if,  when  within  the  house  he  turn  the 
key,  or  unlatch  a  chamber  door,  with  intent  to  commit 
felony,  this  is  burglary.*  Hence  where  a  servant,  who  sleeps  in  an 
adjacent  room,  unlatches  his  master^s  door  and  enters  his  apartment, 

which  was  part  of  the  outward  fence  v.  Com.,  85  Pa.  66, 1877.  In  this  case, 
of  the  curtilage,  and  not  opening  into  while  the  law  in  the  text  was  con- 
any  of  the  buildings,  was  not  a  break-  ceded,  it  was  contended  that  in  the 
ing  of  any  part  of  the  dwelling-house,  case  of  the  opening  of  an  inner  door 
R.  17.  Bennett,  B.  &  R.  289,  1815.  In  it  must  be  accompanied  with  an  in- 
Bearden  v.  State,  (Ga.)  20  S.  E.  Rep.  tent  to  commit  a  felony  in  the  very 
212, 1894,  breaking  into  a  corn-crib  not  room  so  entered, 
within  the  curtilage  was  held  to  be  To  this,  however,  the  court  (Paxson, 
larceny  only.  J.)  replied :  "  We  do  not  assent  to  this 

^  R.  V,  Davis,  R.  &  R.  499, 1828 ;  R.  qualification  of  the  common  law  rule. 

V,  Perkes,  1  0.  &  P.  300, 1824 ;  though  If  a  burglar,  entering  by  an  outer 

see  2  East  P.  C.  487.  door  or  window  incautiously  left  open, 

'  R.  V,  Paine,  7  C.  &  P.  135,  1835.  with  the  intent  to  commit  a  felony  in 

In  Timmons  v.  State,  34  Ohio  St.  426,  a  particular  room  in  the  house,  as  if 

1873,  it  was  held  that  the  force  neces-  he  intends  to  rob  a  safe,  with  the 

sary  to  push  open  a  closed,  but  un-  location  of  which  he  is  familiar,  and 

fastened,  transom,  that  swings  hori-  in  furtherance  of  his  design,  and  to 

zontally  on  hinges  over  an  outer  door  enable  him  to  accomplish  it  success- 

of  a  dwelling-house,  is  sufficient  to  fully,  opens  the  door  of  the  adjoining 

constitute   a   breaking    in    burglary  room  in  the  same  house  to  gag  and 

under   a   statute    which    requires    a  bind  the  owner  sleeping  therein,  it  is 

forcible  breaking.     S.  P.,  Dennis  v,  a  breaking  within  the  meaning  of  the 

People,  and  other  cases  cited  infra,  law  defining  the  offence  of  burglary, 

3  767.  Yet  in  such  case  there  would  be  an 

'  Hunter  v.  Com.,  7  Gratt.  641, 645,  entire  absence  of  an  intent  to  commit 

1851 ;  compare  with  State  v,  Fleming,  a  felony  in  the  bed-room.    The  bind- 

(N.  C.)  12  S.  E.  Rep.  131, 1890.  ing  of  the    owner,    standing  alone, 

*  R.  V.  Johnson,  2  East  P.  C.  488,  would  be  a  mere  assault  and  battery, 

1786 ;  Denton's  Case,  Fost.  108 ;  State  punishable  as  a  misdemeanor.    Taken 

V,  Scripture,  42  N.  H.  485, 1861 ;  State  in  connection  with  the  main  object,  it 

17.  Wilson,  Coxe,  439,  1793 ;  Rolland  assumes    a   different   character,  and 
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with  intent  to  kill  him/  or  to  commit  a  rape  on  his  mistress,^  it  is 
burglary.  And  so  where  a  person  left  in  charge  of  a  house  enters, 
and  steals  from,  a  closed  room  which,  from  his  employment,  he  has 
no  right  to  enter.' 

§  763.  Whether  a  guest  at  an  inn  is  guilty  of  a  burglary  by 
rising  in  the  night,  opening  his  own  door,  and  stealing  ^j^^  ^^ 
goods  from  other  rooms,  was  once   doubted  ;*    but  the  ^^^^  ^o- 

,.,./.,  .  ,         ,  fendant  is 

true  rule  is,  that  if  the  entrance  into  such  other  rooms  ^estatan 
be  by  opening  doors  which  are  shut,  this  is  a  burglarious  ^^^' 
,  entrance.*  But  mere  iopening  with  felonious  intent  without  enter- 
ing, though  an  attempt,  is  not  burglary.^  And  it  has  been  said  not 
to  be  burglary,  but  larceny,  for  such  guest  to  steal  from  a  bar-room 
where  he  had  a  right  to  enter.^ 

§  764.  Breaking  open  a  chest  or  trunk  is  not  in  itself  burgla- 
rious f  and  according  to  the  views  of  Mr.  Justice  Foster, 
the  same  rule  holds  good  in  relation  to  all  other  fixtures,  cheat  or* 
which,   though   attached  to   the   freehold,   are   intended  {Jjmiary.* 
only  the  better  to  supply  the  place  of  movable  deposi- 
tories.^   Thus,  when  the  doors  are  open  and  the  thief  thereby 
enters,  though  he  afterward  break  open  a  chest  or  cupboard,  it  is 
not  such  a  breaking  as  to  constitute  burglary.^® 

§  765.  In  cases  where  the  offender,  with  intent  to  commit  a 
felony,  for  the  purpose  of  effecting  it  gains  admission  by 
some  trick,  the  offence  is  burglary,  for  this  is  a  construe-  by  trick 
tive  breaking.^^     Thus,  where  thieves,  having  intent  to  SreaWng. 
rob,  raised  the  hue  and  cry,  and  brought  the  constable, 

becomes  a  necessary  incident  of  the       '  Hild  v.  State,  67  Ala.  39, 1880. 
felony,  as  much  so  as  the  lifting  of  a       ^1  Hale,  554.    See  B.  v,  Wheeldon, 
latch  or  the  breaking  of  the  door  of  8  C.  &  P.  747, 1839 ;  State  v.  Clark,  42 
the  safe."    See  Rolland  v.  Com.,  82  Vt.  629, 1870 ;  People  v.  Bush,  3  Par- 
Pa.  806,  1876.    See,  however.  People  ker  C.  R.  662, 1865;  Mason  v.  People, 
V,  Fralick,  Hill  &  D.  63, 1843,  where  26  N.  Y.  200,  1862.    See  infra,  J  771. 
it  was  held,  under  the  N.  Y.  statute,       *  State  v.  Clark,  42  Vt.  629, 1870. 
not  burglary  where  the  thief,  after .     •  1  Hale,  554.    See,  contra,  2  East 
entering  an  open  door,  got  into  an  upper  P.  C.  508. 

room  by  opening  a  trap  *door.  See  Hill       '  State  v,  Moore,  12  N.  H.  42, 1841. 
V,  Com.,  (Ky)  16  S.  W.  Rep.  870, 1891.       «  Fost.  108, 109 ;  2  East  P.  C.  488. 
as  to  burglary  under  the  Greneral  Stat-       *  Fost.  109.    See,  on  this  point,  1 
utes  of  Kentucky,  in  regard  to  the  felo-   Ben.  &  H.  Lead.  Cas.  631-2. 
nioustakingaway  of  anything  of  value.      *°  State  v.  Wilson,  Coxe,  439, 1793. 

1  1  Hale,  644 ;  2  East  P.  C.  488 ;  U.      "  2  East  P.  C.  486  ;  Rolland  v.  Com., 
S.  V,  Bowen,  4  Cranch  C.  C.  604, 1866.  82  Pa.  306, 1876  ;  Johnston  v.  Com., 

»  Gray's  Case,  1  Stra.  481, 1822 ;  2   86  Ibid.  64,  1877 ;  Butcher  v.  State, 
East  P.  C.  488.  18  Ohio  St.  308, 1868 ;  State  v.  John- 
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to  whom  the  owner  opened  the  door ;  and  when  they  came  in  they 
robbed  the  owner  and  bound  the  constable ;  this  was  held  a  bur- 
glary. So  if  admission  be  gained  under  pretence  of  business ;  or  if 
one  take  lodgings  with  a  like  felonious  intent,  and  afterward  rob 
the  landlord ;  or  get  possession  of  a  dwelling-honse  by  false  affida- 
vits, without  any  color  of  title,  and  then  rifle  the  house ;  such  en- 
trance, being  gained  by  fraud,  will  be  burglarious.^  The  entry  in 
such  case,  however,  must  be  immediate.  * 

§  766.  If  a  servant  conspire  with  a  robber,  and  let  him  into  the 

house  by  night,  this  is  burglary  in  both  ,•■  for  the  servant 
entrance  IS  doing  an  unlawful  act,  and  the  opportunity  afforded 
Bpincy  bi°^  of  doing  it  with  greater  ease  rather  aggravates  than 
servant       cxtenuates  the  guilt.     But  if  a  servant,  pretending  to 

agree  with  a  robber^  open  the  door  and  let  him  in  for  the 
purpose  of  detecting  and  apprehending  him,  this  is  no  burglary,  for 
the  door  is  lawfully  open.* 

§  767.  While  there  must  be  a  breaking,  removing,  or  putting 

aside  something  material,  which  constitutes  a  part  of  the 

IjocIcb  or 

nails  not  a  dwelling-house,  and  is  relied  on  as  a  security  against  in- 
protectron.  trusion,  yet  if  the  door  or  window  opened  were  at  the  time 
of  the  attempt  shut,  being  kept  in  its  place  only  by  its 
own  weight,*  it  is  no  matter,  as  we  have  seen,  that  there  was  no 
fastening  by  locks  or  bolts ;  a  latch  to  the  door,  or  the  weight  of 
the  window  or  door,  is  sufficient,*  and,  as  has  been  noticed,  if  a  door 

son,Phillip9,186,1867;  State  v.Morde-  B.  v,  Cornwall,   2  Stra.   881,   1731; 

cai,68N.C.  207,1872;  Morrow  v.  State,  State  v,  Bowe,  (N.  C.)  4  S.  E.  Bep. 

<Tex.)  25  S.  W.  Rep.  284,  1894;  Van  506,  1887;  Neiderluck  v.  State,  (Tex.) 

Walker  v.  State,  (Tex.)  26  S.  W,  Rep.  3  S.  W.  Rep.  673, 1887 ;  Com.  v,  Low- 

507, 1894.  rey,  (Mass.)  32  N.  E.  Rep.  940,  1893. 

"  When  a  person  rings  a  door-bell  *  R.  v.  Johnson,  C.  &  M.  218,  1841. 

of  a  house  the  owner  has  a  right  to  See  Allen  v.  State,  40  Ala.  334, 1866 ; 

presume  that  his  visitor  calls  for  the  R.t;.Egginton,  2  Leach,  913, 1801.  See 

purpose  of  friendship  or  business.    If,  State  v,  Stickney,  (Kans.)  36  Pac.  Rep. 

in  obedience  to  the  summons,  he  with-  714,  1894,  as  to  entry  with  consent 

draws  his  bolts  and  bars,  and  the  visi-  of  owner.    Supra,  H 141,  231  a ;  infra, 

tor  enters  to  commit  a  felony,  such  J  J  770,  915. 

entry  is  a  deception  and  fraud  upon  ^  R.  v,  Haines,  R.  &  R.  450, 1821 ; 

the  owner,  and  constitutes  a  construe-  R.  v,  Hyams,  7  C.  &  P.  441,  1836; 

tive  breaking."    Paxson,  J.,  Johnston  State  v.  Carpenter,  1  Houst.  C.  C.  367, 

V.  Com.,  ut  supra.  1862 ;  Frank  v.  State^  39  Miss.  705, 

1  2  East  P.  C.  485.    Supra,  ?J  140  et  1865.    Supra,  |  759. 

seq.,  150.  •  1  Russ.  on  Cr.  by  Greaves,  787 ; 

*  State  V.  Henry,  9  Ired.  463,  1849.  R.  v.  Hall.  R.  &  R,  355,  1818 ;  R.  v. 

*  1  Hale,  553 ;  1  Hawk.  c.  38,  s.  14 ;  Russell,  1  Mood.  C.  C.  377,   1834 ; 
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be  firmly  closed,  it  is  not  necessary  that  it  should  be  bolted  or 
latched.^ 

§  768.  Entrance  by  a  thief  through  the  chimney  is  a  breaking ; 
for  that  is  as  much  closed  as  the  nature  of  things  will  Entrance 

°  by  chim- 

permit.     And  this  rule  holds  though  the  burglar  were  nejis 
detected  before  a  chamber  was  entered.*  ^^  ^^^' 

§  769.  If  the  window  of  a  house  be  left  open,*  in  whole  or  in 
part,  so  as  to  admit  the  person,*  or  if  there  be  an  aper-  g^t  not 
ture  in  the  wall,  roof,  or  cellar,  to  admit  light  or  air,  JJ^"°^ 
through  which  the  entry  is  made,  this  is  no  breaking.*  aperture  in 

w&ll  or 

As  has  been  observed,  the  opening  of  a  folding  or  trap-  open  door. 

People  V.  Bush,  3  Parker  C.  R.  652,  C.  377,  1834 ;  Timmona  t;.  gtate,  34 

1856 ;  State  t;.   Reid,  20  Iowa,  413,  Ohio  St.  426,  1877. 

1866 ;  Dennis  v.  People,  27  Mich.  161,  Removing  a  covering  constitutes  the 

1873 ;   State  v.  Boon,  13  Ired.  244,  offence,  though  it  is  otherwise  if  there 

1863 ;  Hild  v.  State,  67  Ala.  39, 1881 ;  be  a  partial  opening.    R.  v.  Smith,  1 

Carter  v.  State,  68  Ibid.  96,  1881 ;  Mood.  C.  C.  178, 1834 ;  R.  v,  Hyams, 

Frank  v.  State,  39  Miss.  705,  1865.  3  Russ.  on  Cr.  (9th  ed.)  3 ;  7  C.  &  P. 

At  one  time  the  English  judges  were  441, 1836 ;  Com.  v.  Strupney,  1 05  Mass. 

divided  on  the  question  whether  when  588, 1870.    Supra,  J  759. 

the  heavy  flat  door  of  a  cellar,  which  ^  State  v,  Reid,  20  Iowa,  413, 1866 ; 

would  keep  closed  by  its  own  weight.  State  v.  Carter,  1  Houst.  C.  C.  402, 

and  would  require  some  degree  of  force  1862  ;  State  v.  Boon,  13  Ired.  244, 1853. 

to  raise  it,  was  opened,  it  was  bur-  Removal  of  an  iron  grating  may  be 

glary ;  the  door  having  bolts  by  which  burglary  as  much  as  opening  a  window, 

it  might  have  been  fastened  on  the  in-  People  v.  Nolan,  22  Mich.  229,  1870. 

side,  but  it  did  not  appear  that  it  was  *  1  Hawk.  c.  33,  s.  4;  4  Bl.  Com.  226 ; 

so  fastened  at  the  time.     R.  v,  Callan,  R.  v,  Brice,  R.  &  R.  450, 1821 ;  State  v, 

R.  &  R.  157, 1809.    Formerly  the  case  Willis,7  Jone8,(N.C.)  190,1859;  Dono- 

waa  held  within  the  definition  of  the  hoov.State,  36  Ala.  281, 1864;  Walker 

offence.    Brown's  Case,  2  East  P.  C.  v.  State,  52  Ibid.  376,  1874 ;  Olds  v. 

487,  1799.    Perhaps,  however,  there  State,  (Ala.)  12  So.  Rep.  409,  1893. 

was  a  difference  between  these  two  And  see  distinctions  taken  iri/ra,  {  777. 

cases  in  this :  that  in  the  latter  case  ■  R.  v.  Smith,  1  Mood.  C.  C.  178, 

there  were  no  interior  fastenings,  but  1834 ;  Green  v.  State,  68  Ala.  539, 1881. 

in  the  former  there  were,  though  not  *   Com.  v,  Strupney,  105  Mass.  588, 

used.    At  a  nisi  prius  case,  in  1830,  1870;   White  v.  State,  61    Ga.  285, 

before  Bolland,  J.,  it  was  held  that  1874 ;  Williams  v.  State,  52  Ibid.  580, 

the  lifting  up,  from  inside,  of  a  trap-  1874 ;    Pines  v.  State,  50  Ala.  153, 

door  covering  a   cellar   which    was  1873;  Costello  t;.  State,  (Tex.)  21  S. 

merely  held  in  its  place  by  its  own  W.  Rep.  360, 1893;  Williams  v.  State, 

weight,  and  which  had  no  fastenings,  (Tex.)  13  S.  W.  Rep.  609, 1890, 

is  not  a  sufficient  breaking  to  consti-  ^  R.  v.  Lewis,  2  C.  &  P.  628, 1827 ; 

tute  a  burglary.    R.  v,  Lawrence,  4  C.  R.  v.  Spriggs,  1  M.  &  R.  357,  1835 ; 

&  P.  231,  1829.    But  it  is  now  held  State  v.  Boon,   13    Ired.    244,  1853. 

otherwise.    R.  v.  Russell,  1  Mood.  C.  Supra j  ?  759 ;  infra,  J  777. 
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door,  covering  such  aperture  by  its  own  weight,  though  itself  un- 
latched, is  burglary.^ 

§  770.  If  a  servant,  with  his  master's  assent,  pretend  to  agree 
Nor  enter-  ^^^^  ^  robber,  and  open  the  door  and  let  the  latter  in, 
ing  by  this,  as  has  been  already  seen,  is  no  burglary.*  Where 
the  owner  voluntarily  assents  to  the  entrance,  this  is  a 
defence ;  but  the  owner  giving  a  key  to  an  outdoor  servant  to  enter 
for  special  purposes,  is  no  defence  when  the  latter  is  charged  with 
a  burglarious  entry.*  A  wife's  consent  to  her  paramour  to  break 
into  her  husband's  house  in  order  to  commit  adultery  with  her,  is 
not,  where  adultery  is  a  felony,  a  defence.* 

§  771.  Doubts  having  been  entertained  whether,  when  a  thief  got 
Breakinjr  ^^^  ^  house  without  breaking,  it  was  burglary  to  break 
out  of  out,  the  Stat.  12  Anne,  c.  1,  s.  7,  makes  such  a  breaking 
not  bur-  out  burglary.*  Under  this  statute  it  has  been  held  bur- 
S^on  gW  to  break  open  a  door,  window,  or  skylight  in  the 
law.  attempt  to  escape,  though  the  defendant  only  get  his  head 

through  f  and  even  for  a  lodger,  who  enters  lawfully,  to  break  out 
after  committing  a  felony.^  But  it  was  subsequently  held  that  it  is 
not  burglary,  under  the  statute  of  Anne,  as  expanded  by  those  of 
7  &  8  Greo.  IV.  and  24  and  25  Victoria,  simply  to  open  an  outside 
door  from  inside,  without  passing  through  such  door,  when  the  original 
entrance  into  the  house  was  effected  without  breaking.®  At  common 
law,  it  is  held  that  such  posterior  breaking  out  cannot  be  tacked  to 
the  prior  entrance  so  as  to  make  the  offence  burglary.  Hence,  a 
breaking  out  of  a  house  has  been  held  not  to  be  burglary  at  com- 
mon law.^ 

»  Supra,  i  767.    But  see  People  v.  *  Foreythe   v.    State,  6   Ohio,   19, 

Barry,  (Cal.)  29  Pac.  Rep.  1026,  1892.  1834;  mpra,  J  121;  State  v.  Corliss, 

for  burglary  under  Penal  Code  of  Call-  (Iowa)  51  N.  W.  Rep.  1164, 1892. 

fornia  J  459.  ^  See  similar  statute    in  G^rgia. 

«  Supra,  a  141,  231  a,  766 ;  R.  v.  White  v.  State,  61  Ga.  285, 1874. 

Johnson,  C.  &  M.  218, 1841 ;  Roscoe's  •  R.  v,  McKeamey,  Jebb's  C.  C.  99 ; 

Crim.  Ev.  345.    See  R.  v.  Egginton,  2  R.  v.  Lawrence,  4  C.  &  P.  231,  1829 ; 

Leach,  913,  1801 ;  Allen  v.  State,  40  R.  v.  Compton,  7  Ibid.  139, 1835. 

Ala.  334,    1867 ;    infra,  i   916.    See  ^  R.  v,  Wheeldon,   8  C.  &  P.  747, 

People  V.  Collins,  63  Cal.  186,  1878.  1839.    See  supra,  H  762,  765. 

As  to  Texas  statute,  see  Brown  v.  ^  R.  v.  Davis,  6  Cox  C.  C.  869, 

State,  7  Tex.  App.  501,  1880 ;  Mace  v,  1853.    See  State  v.  McPherson,  70  N. 

State,  9  Ibid.  110, 1880.  C.  239, 1874. 

»  Lowder   v.    State,    63  Ala.   143,  »  Clarke's  Case,  2  East  P.  C.  490, 

1879 ;  Turner  v.  State,  (Tex.)  5  S.  W.  1707 ;  1  Hale,  554 ;  Holland  v.  Com., 

Rep.  511,  1887.  82  Pa.  306, 1876 ;  Adkinson  v.  State, 
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§  772.  Where  the  owner,  either  from  apprehension  or  force,  or 
with  the  view  more  effectually  to  repel  it,  opens  the  door  owner's 
through  which  the  robber  enters,  this  is  burglary.^     It  is  opening 
otherwise,  however,  if  money  be  thus  obtained  outside  by  fright 
of  the  house,  the  defendant  not  entering.*  ^°  ®  ®^^* 

II.    ENTRY. 

§  773.  The  entry  is  essential  to  the  constitution  of  the  offence.' 
But  when  both  entry  and  breaking  take  place  in  the  night,  ^^^  ^^^ 
it  is  not  necessary  that  both  should  be  at  the  same  time.*  be  simui- 
Hence,  if  thieves  break  a  hole  in  the  house  one  night  with 
with  intent  to  enter  another  night  and  commit  felony,  ^~^'^«- 
which  they  execute  accordingly,  it  is  burglary.* 

§  774.  When  the  thief  breaks  the  house,  and  his  body  or  any 
part  thereof,  as  his  foot  or  his  arm,  is  within  any  part  ^^^^.^ 
of  the  house,  it  is  deemed  an  entry ;  or  when  he  puts  a  out  entry 
gun  into  a  window  which   he  has  broken  (though  the  ^^en^^t 
hand  be  not  in),  or  into  a  hole  of  the  house  which  he 
has  made,  with  intent  to  murder  or  kill,  this  is  an  entry  and 
breaking  of  the  house ;  hui  if  he  barely  break  the  house,  without 
any  such  entry  at  all,  this  is  no  burglary.* 

§  775.  Where  the  defendant  introduced  his  hand  through  a  pane 
of  glass,  which  he  had  broken,  between  an  outer  win-  Entrance 
dow  and  an  inner  shutter,  for  the  purpose  of  undoing  sufficient. 
the   window-latch,   it  was  considered   a   suiBcient   entry.^      The 

5  Baxt.  669,  1871 ;  Ray  v.  State,  86  N.  «  2  East  P.  C.  486.    Infra,  i  779. 

C.  662,  1882.    See  State  v,  McPher-  »  Infra,  i  771. 

son,  70  Ibid.  239, 1874 ;  1  Ben.  &  H.  *  2  East.  P.  C.  608 ;  R.  t;.  Smith,  R. 

Lead.  Cas.  640 ;  Brown  v.  State,  66  &  R.  417, 1820. 

Ala.    123,  1876.    See    contra,  under  *  1  Hale,  661.    See  R.  v.  Bird,  9  C. 

statute  of  Anne,  State  v.  Ward,  48  &  P.  44, 1839.    Infra,  i  806. 

Conn.  489, 1876.  •  8  Inst.  64 ;  2  East  P.  C.  490 ;  Pines 

^  2  East  P.  C.  486 ;  Hawk.  c.  38,  s.  v.  State,  60  Ala.  163,  1873 ;  State  v. 

4;  R.  V.    Swallow,  1  Russ.    on   Or.  Whitby,  16  Kans.  402, 1873.   See  Ray 

792.  Supra,  i  160.  In  People  v.  Collins,  v.  State,  66  Ala.  281, 1880 ;  Hammons 

68  Cal.  186,   1878,  A.  informed  the  v.  State,  (Tex.)  16  S.  W.  Rep.   99, 

sheriff  that  he  (A.)  had  been  asked  by  1891. 

B.  to  enter  a  house  in  order  to  steal  ^  R.  v.  Bailey,  R.  &  R.  341,  1818 ; 

certain  money  in  it    By  the  sheriff's  R  v.  Wheeldon,  8  Ibid.  747, 1889  ;  R. 

advice  A.  entered  alone  and  took  the  v.  Bird,  9  Ibid.  44, 1839 ;  R.  v,  O'Brien, 

money,  which  he  gave  to  B.  outside.  4  Cox  C.  C.  398, 1861 ;  Fisher  v.  State, 

This  was  held  not  to  be  burglary  in  43  Ala.  717, 1870. 
B.    Supra,  H  211  a,  281  a. 
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same  is  true  of  the  mere  introduction  of  the  offender's  finger.' 
Where  thieves  came  bj  night  to  rob  a  house^  and  the  owner  went 
out  and  struck  one  of  them ;  whereupon  another  made  a  pass  with 
a  sword  at  persons  he  saw  in  the  entry,  and  in  so  domg  his  hand 
was  over  the  threshold,  this  was  deemed  burglary.* 

§  776.  It  has  been  said  that  discharging  a  loaded  gun  into  a 

And  BO  of    ^^^^  ^^  *  sufficient  entry .^    And  when  the  intent  is  to 

discharg-     effect  a  personal  burglarious  entrance,  for  the  purpose  ot 

homicide,  this  is  sound  law.*    Otherwise  the  offence  may 

be  a  felonious  assault. 

§  777.  An  entry  down  a  chimney,  as  has  been  seen,  is  a  suffi- 
cient entry,  for  the  chimney  is  a  part  of  the  house.* 
entrance  -^^  entry,  however,  through  a  hole  in  the  roof  left  for 
by  chim-  f}^Q  purpose  of  admitting  light  is  not  a  sufficient  entry 
to  constitute  burglary ;  for  a  chimney  is  a  necessary 
opening  and  needs  protection  ;  whereas  if  a  man  choose  to  leave  a 
hole  in  the  wall  or  roof  of  his  house  instead  of  a  fastened  window, 
he  must  take  the  consequences.^ 

§  778.  If  the  sole  entrance  into  the  house  is  effected  by  a  instru- 

Bat  not  BO  "^^^^  ^7  ^^^^^  ^  ^^^^  ^^  °^^^^'  ^^^^  instrument  not  being 
of  merely    suitable  to  draw  out  or  injure  anything  inside,  and  with- 

Dorinir 

hole.  out  felonious  intent,  though  this  is  an  attempt,  it  is  not 

a  sufficient  entry  to  constitute  burglary/ 
§  779.  In  a  case  where  the  house  was  broken  and  not  entered, 
Nor  of        *^^  ^^^  owner  for  fear  threw  out  his  money,  which  the 
mere  uk-    assailant  took,  it  was  held   to  be  no  burglary ;  though 
without       clearly  robbery,  if  taken  in  the  presence  of  the  owner.® 
entry.  g  ^gQ    ^j^^^^  ^^  prisoner  raised  a  window  which  was 

*  R.  ».  Davis,  R.  &  R.  499,  1823 ;  1863 ;  Franco  v.  State,  42  Tex.  276, 
and  Bee  1  Hale,  633 ;  Franco  v.  State,  1876.    Supra,  i  768. 

42  Tex.  276,  1876 ;  Fost  107 ;  2  East  •  R.  v.  Spriggs,  1  M.  &  R.  357, 

P.O.  490.  1836.    iSi^pra,  J768. 

»  2  East  P.  C.  490.  ^  R.  v.  Rust,  1  Mood.  C.  C.  184, 

*  1  Hawk.  c.  38,8.  11;  1  Hale,  666;  1834;  Car.  C.  L.  293;  s.  C.  by  the 
Pickering  v.  Rudd,  1  Stark.  48. 1818 ;  name  of  R.  v,  Roberts,  2  East  P.  C. 
Gamer  v.  State,  (Tex.)  19  S.  W.  Rep.  487.  See  R.  v,  Hughes,  Ibid.  491, 
333, 1892.  1786 ;  State  v,  McDaniel,  1  Winston, 

*  1  Russ.  on  Cr.  796.  See,  however,  (N.  C.)  No.  1,  248,  1864.  See  supra, 
2  Eai5t  P.  C.  490.  {187.    /n/ra.  |  780. 

*  R.  v.  Brice,  R.  &  R.  460,  1821 ;  »  2  East  P.  C.  486,  490.  See  infra, 
State  V.  Willis,  7  Jones,  (N.  C.)  190,  §  846. 

1869 ;  Donohoo  v.  State,  36  Ala.  281, 
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not  bolted,  and  thrust  a  crow-bar  under  the  bottom  of  8^™®  ®°- 

.  ...         trance 

the  shutter  (which  was  about  half  a  foot  within  the  win-  must  be 
dow),  so  as  to  make  an  indent  on  the  bottom  of  the  '^"'*^' 
shutter,  but  from  the  length  of  the  bar  his  hand  was  not  inside  the 
house,  there  was  held  not  to  be  a  sufficient  entry  to  constitute 
burglary.^     And  so  a  fortiori  where  he  merely  broke  open  the 
outer  shutter,  but  did  not  get  his  hand  through  the  glass  pane.' 
The  entrance  by  guests  at  inns  has  been  previously  discussed.^ 

III.   DWELLING-HOUSE. 

§  781.  The   breaking  and   entering,   to  constitute  a  house  ie  a 
burglary,  must  be  ordinarily  into  the  dwelling-house  of  ^^^^^^^ 
another ;  that  is  to  say,  a  house  in  which  the  occupier  occupiers 
and  his  family  usually  reddcy  or,  in  other  words,  dwell  reside. 
and  lie  in.* 

§  782.  It  has  been  said  that  a  church  edifice  may  be  the  subject 
of  burglary  at  common  law  f  but  this  has  been  doubted.*  church 
In  most  States  it  is  so  by  statute.  edifice. 

§  783.  As  an  introduction  to  the  cases  hereafter  to  be  given  in 
detail,  it  may  be  now  stated  generally  that  no  matter  to  Burglary 
what  use  an  out-building  may  be  put,  it  is  burglary  to  J^to'^nout- 
break  and  enter  it,  if  it  is  appurtenant  or  ancillary  to  building 
the  dwelling-house,  and  is  within  such  convenient  dis-  appurte- 
tance  from  the  same  as  to  make  passing  and  repassing  JJ^ning. 
an  ordinary  household  occurrence.     What  this  convenient  i^ouee. 
distance  is  varies  with  the  state  of  the  neighborhood.     In  a  city, 
a  store  on  the  opposite  side  of  a  street  could  not  be  considered 


*  R.  V,  Rust,  1  Mood.  C.  C.  184,  Under  New  York  statute,  see  Quinn 
1834;  s.  c,  by  the  name  of  R.  v.  v.  People,  71  N.  Y.  561,  1878.  Infra^ 
Roberts,  2  East  P.  C.  487.    Supra,   J  791. 

3  778.  *  3  Inst.  64 ;   1   Hale,   556 ;  R.  v. 

*  State  V,  McOall,  4  Ala.  643, 1842.   Baker,  3  Cox  C.  C.  581,  1849,  Alder- 
'  Supra,  J  762.  son,  B.    See  2  Ben.  &  H.  Lead.  Cas. 

*  See  2  Russ.  on  Cr.  (6th  Am.  ed.)  54;  1  Russ.  on  Cr.  by  Greaves,  826. 
797.  See  Ashton  t>.  State,  68  (^.  25,  As  to  theatres,  see  Lee  v.  State,  56  Ga. 
1881 ;  Scott  V,  State,  62  Miss.  781, 1885.  478,  1876.  As  to  school-houses.  State 
As  to  breaking  into  "sample  room,"  v,  Bailey,  10  Conn.  144, 1832. 

see  Thomas  v.  State.  (Ala.)  12  So.  •  1  Hawk.  c.  38,  s.  17.  See  People 
Rep.  409, 1893;  State  v.  Clark,  8  Crim.  v,  Richards,  (N.  Y.)  15  N.  E.  Rep.  371, 
LawMag.537;^olliste^r.Com.,60Pa.  1888,  as  to  stone  vault  in  cemetery, 
103, 1869.  See,  for  larger  definition,  under  New  York  Penal  Code,  § 
People  V,  Stickman,  34  Cal.  242, 1868.  498. 
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an  appurtenant  to  a  dwelling-house  from  which  it  might  be  only 
forty  feet  distant.  In  a  well-tjettled  country,  a  barn  which  no 
common  inclosure  embraced  in  the  same  cluster  as  the  dwelling- 
house,  and  which  was  a  hundred  feet  distant  from  it,  would  not, 
for  the  same  reason,  be  regarded  as  appurtenant.^  On  the  other 
hand,  on  an  open  prairie,  neither  a  common  inclosure,  nor  close 
proximity,  would  be  necessary  to  constitute  the  offence.  The 
question  is.  Is  it  probable  that  the  building  is  under  the  immediate 
personal  care  of  its  owner?  If  so,  in  view  of  the  peril  to  life  con- 
sequent upon  a  nocturnal  attack  on  it,  the  offence  is  one  against 
family  peace  and  safety  as  well  as  against  property,  and  conse- 
quently rises  to  burglary.* 

Hence,  burglary  may  be  committed  in  a  building  standing  near 
enough  to  the  dwelling-house  to  be  used  with  it  as  appurtenant  to 
it ;  or  when  standing  close  to  it  in  the  same  yard,  whether  the  yard  be 
inclosed  or  open.^  And  a  building  used  with  a  dwelling-house,  and 
opening  into  an  inclosed  yard  belonging  thereto,  was  deemed  parcel 
of  the  dwelling-house,  though  it  also  opened  into  an  adjoining  street, 
and  though  it  had  no  internal  communication  with  the  dwelling- 
house.*  In  another  case  the  prosecutor's  house  was  at  the  comer  of 
a  street,  and  adjoining  thereto  was  a  workshop,  beyond  which  a  stable 
and  coach-house  adjoined,  all  of  which  were  used  with  the  house,  and 

^  State  V.  Langford,   1  Dev.  253,  Infraf  J  792.     As  limiting  the  text, 

1828 ;  State  v.  Ginns,  1  N.  &  McC.  see  State  v.  Evans,  18  8.  C.  137, 1881. 
583, 1819.    See  State  v.  Hecox,  83  Mo.       '  See  1  Hale,  558 ;  Brown's  Case,  2 

531,  1884,  for  burglary  of  a  granary  East  P.  C.  493, 1787 ;  Garland's  Case, 

under  the  Rev.  Stat.  Mo.;  People  v.  Ibid.  1776;  People  v.  Snyder,  2  Parker 

Aplin,  (Mich.)  49  N.  W.  Rep.   148,  C.  R.  23,  1855;  Quinn  v.  People,  2 

1891.    See  infra,  §  784.  Hun,  336,  1874;  s.  c.  71   N.  Y.  561, 


«  R.  V.  Westwood,  R.  &  R.  495, 1823 
R.  V.  Burrows,  1  Mood.  0.  C.  274, 1834 
Pitcher  v.  People,  16  Mich.  142, 1865 
Hollister  v.  Com.,  60  Pa.  103,  1869 
State  V.  Twitty,  1  Hayw.  102,  1814 


1877 ;  State  v.  Langford,  1  Dev.  253, 
1828 ;  State  v.  Wilson,  1  Hayw.  242, 
1814 ;  State  v,  Twitty,  Ibid.  102,  1814. 
That  this  includes  the ''  smoke-house/' 
which  may  be  proved  under  averment 


State  V,  Wilson,  Ibid.  242,  1814;  Ar-  of  '^  mansion-house/'  see  Fletcher  v, 

mour  v.  State,  3  Humph.  379,  1842.  State,  10  Lea,    338,  1882 ;    Wait  tf. 

"Shops,"     "store-house,"      "store,"  State,  (Ala.)  13  So.  Rep.  584,  1898. 

"counting-house,"  "  warehouse,"  and  As  to  question  for  jury,  see  People 

**  out-house,"  as  statutory  terms,  are  v.  Smith,  (Mich.)  52  N.  W.  Rep.  67, 

the  subjects  of  future  distinct  defini-  1892 ;  People  v.  Griffin,  (Mich.)  43  N. 

tion ;  State  v.  Hutchinson,  (Mo.)  20  S.  W.  Rep.  1061,  1889. 

W.  Rep.  34,  1892,  bs  to  question  for  *  R.  v.  Lithgo,  R.  &  R.  357,  1818 ; 

jury.     See  People   v,    Shaughnessy,  People  v.  Oalderwood,  (Mich.)  33  N. 

(Mich.)  50  N.  W.  Rep.  645,    1891.  W.  Rep.  23,  1887. 
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had  doors  opening  into  a  yard  belonging  to  the  house,  which  yard 
was  surrounded  by  adjoining  buildings,  etc.,  making  altogether  an 
inclosed  yard.  The  workshop  had  no  internal  communication  with 
the  house,  and  it  had  a  door  opening  into  the  street ;  its  roof  was 
higher  than  that  of  the  dwelling-house.  The  street  door  of  the 
workshop  was  broken  open  in  the  night.  It  was  held  that  this 
workshop  was  parcel  of  the  dwelling,  and  that  the  conviction  was 
right.^  And  so  as  to  a  barn,  part  of  the  same  group  of  buildings 
as  the  dwelling-house,  and  not  separated  from  it  by  a  public  road.' 

^  B.  V.  Chalkling,  R.  &  R.  334, 1817.       Again,  a  storehouse,  two  hundred 

The  provision  of  the  New  York  Re-  and  fifty  yards  distant  from  the  dwell- 
vised  Statutes  (2  R.  S.  668,  i  16),  de-  ing  (in  which  last  the  owner  usually 
Glaring  that  no  building  shall  be  slept),  which  was  on  the  opposite  side 
deemed  a  dwelling-house  within  the  ofthe  road,  in  which  there  was  no  chim- 
meaning  of  the  provision  relating  to  ney  and  no  bed  or  bedstead,  though 
burglary,  unless  the  same  be  found  to  the  owner  sometimes  slept  in  it,  was 
be  joined  to,  immediately  connected  held  not  to  be  the  subject  of  burglary, 
with,  and  part  of  a  dwelling-house,  is  State  v,  Jenkins,  6  Jones,  (N.  C.)  480, 
intended  to  mean  no  structure,  itself  1857.  And  so  as  to  mill-house  simi- 
a  building  separate  from,  and  inde-  larly  situated.  State  v,  Sampson,  12 
pendent  of,  the  dwelling-house  of  the  S.  C.  567,  1880. 
owner,  i.  e,,  uninhabited  out-houses,  A  smoke-house  opening  into  the 
isolated  from  the  dwelling,  and  does  yard  of  a  dwelling-house,  and  used  for 
not  apply  to  the  lower  story  of  a  dwell-  its  common  and  ordinary  purposes,  is, 
ing  used  as  a  store,  although  having  in  law,  a  part  of  the  dwelling-house, 
no  internal  communication  with  the  and  in  the  breaking  and  entering  it  a 
upper  stories.  Quinn  v.  People,  71  burglary  may  be  committed.  State  v. 
N.  Y.  561,  1877.  White,  4  Jones,  (N.  C.)  849,  1856. 

■  Pitcher  v.  People,  16  Mich.  142,   But    it   is    otherwise  if  the  smoke- 
1865.  house  be  detached  and  in  a  distinct 

Adjoining  the  prosecutor's  dwelling-  lot.  State  v.  Jake,  1  Winston,  (N.  C.) 
house  was  a  kiln,  one  end  of  which  No.  2,  80,  1864. 
was  supported  by  the  end  wall  of  the  The  prisoner  broke  into  a  goose- 
dwelling-house ;  and  adjoining  the  house  opening  into  the  prosecutor's 
kiln  was  a  dairy,  one  end  of  which  yard,  into  which  his  house  also  opened, 
was  supported  by  the  end  wall  of  the  and  the  yard  was  surrounded  partly 
kiln.  There  was  no  internal  commu-  by  other  buildings  of  the  homestead 
nicatiou  from  the  dwelling-house  to  and  partly  by  a  wall;  some  of  the 
the  dairy,  and  the  roofs  of  the  dwell-  buildings  had  doors  opening  back- 
ing-house, kiln,  and  dairy  were  of  dif-  ward,  and  there  was  a  gate  in  one 
ferent  heights.  It  was  held,  that  the  part  of  the  wall  opening  upon  a  road, 
dairy  was  not  a  part  of  the  dwelling-  The  goose-house  was  held  to  be  a  part 
house,  and  that  a  burglary  could  not  of  the  dwelling-house.  R.  v.  Clay- 
be  committed  by  breaking  into  it.  R.  bum,  R  &  R.  860, 1818. 
V,  Higgs,  2  C.  <&  K.  821,  1846.  See  A  bam  fifteen  rods  from  a  dwelling- 
Fisher  V,  State,  43  Ala.  717, 1870.  house,  and  separated  from  it  by  a 

699 


§  784,]  CRIMES.  [book  n. 

§  784.  A  building  constructed  for  use  as  a  dwelling-house,  under 
repair,  in  which  no  one  at  the  time  lives,  though  the  own- 
yet  occu  er's  property  is  deposited  there,  is  not  a  place  in  which 
the  subject  burglary  can  be  committed  until  he  has  taken  possession, 
of  burg-  ^u^j  begun  to  inhabit  it.^  If  one  of  the  workmen  engaged 
in  the  repairs  sleep  there  in  order  to  protect  it,  it  will  not 
make  any  difference  f  nor  though  the  house  is  ready  for  the  recep- 
tion of  the  owner,  and  he  has  sent  his  property  into  it  preparatory 
to  his  own  removal,  does  it  become  for  this  reason  his  mansion.^ 
And  where  the  landlord  of  a  house  purchased  the  furniture  ot  his 

highway,  is  not  within  the  same  cur-  viewed  as  a  distinct  tenement,  the  ad- 
til  age.  Curkendall  v.  People,  86  Mich,  joining  houses  being  the  respective 
809,  1878.  abodes    of    individuals.     Egginton's 

The  breaking  into  a  store  in  the  Case,  2  East  P.  C.  494, 1801 ;  2  B.  &  P. 

night-time,  when  there  was  no  fence  508 ;  s.  c.  2    Leach,  918.    But  this 

inclosing  the  dwelling-house  and  the  case  rests  on  the  supposition  that  the 

store,  so  as  to  bring  them  under  one  buildings  were  absolutely  separate, 

inclosure.  and  when  the  store  was  not  A  two-storied  house,  of  which  the 

appurtenant  or  ancillary  to  the  dwell-  front  room  on  the  first  floor  was  used 

ing-house,  and  the  two  were  twenty  as  a  storehouse,  and  the  back  room 

feet  apart,  has  been  held  to  be  no  (which  also  contained  a  few  boxes  of 

burglary.    People  v.  Parker,  4  Johns,  goods,  and  communicated  with  the 

424, 1809.    See  Hollister  v.  Com.,  60  front  by  a  door  in  the  partition)  as  a 

Pa.  103, 1869 ;  State  v.  Ginns,  1  N.  &  sleeping-room  by  the    owner,  while 

McC.  683,  1819.  the  clerks,  who  were  unmarried  men, 

An  area  gate,  opening  into  the  area  and  took  their  meals  at  a  hotel,  slept 

only,  is  said,  as  we  have  seen,  not  to  in  the  rooms  on  the  second  floor,  is  a 

be  part  of  the  dwelling-house,  so  as  to  dwelling-house,  both  within  the  com- 

make  the  breaking  thereof  burglary,  if  mon  law  definition  of  burglary  and 

there  is  any  door  or  fastening  to  pre-  under  {J  8308-9  of  the  Alabama  Code, 

vent  persons  in  the  area  from  entering  Ex  parte  Vincent,  26  Ala.  145,  1865. 

the  house,  although  such  door  or  fast-  See,  also.  State  v,  Williams,  90  N.  C. 

ening  might  not  be  secured  at  the  724, 1884 ;  State  v,  Frank,  (La.)  7  So. 

time.     R,  v.  Davis,  R.  &  R.  322, 1817.  Rep.  131,  1889. 

In  an  English  case,  where  a  centre  *  1  Leach,  185;    Fuller's  Case,  2 

building  was  allotted  to  a  variety  of  East  P.  C.  498,  1782 ;  1  Leach,  196 ; 

trades,  and  there  were  two  wings  an-  Elsmore  v.  St.  Braivells,  2  Man.  &  R. 

nexed  to  it,  both  of  which  were  used  614;  s.  c.  8  B.  &  C.  461, 1828.    But 

as  dwelling-houses,  and  were  occu-  see  tn/ra,  §  791. 

pied  by  diflerent  persons,  but  had  no  '1  Leach,  186.    But  see  Clark  v, 

internal     communication   with     the  State.  (Wis.)  436,  for  burglary  under 

building,  though  the  roofs  of  all  were  Rev.  Stat.  Wis. 

connected,  and  the  entrances  of  all  '  R.  v,  Hallard,  2  East  P.  C.  498, 

were  out  of  the  same  common  inclos-  1776 ;  R.  r.  Thompson,  Ibid.  1796 ;  2 

ure,  the  centre  building  was  held  not  Leach,  771.    Infra,  |  816. 
to  be  the  subject  of  burglary,  being 
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out-going  tenant,  and  procured  a  servant  to  sleep  there  in  order  to 
guard  it;  but  without  any  intention  of  making  it  his  own  residence, 
a  breaking  into  the  house  was  not  considered  to  be  a  burglary.^  It, 
is  otherwise  when  the  house  is  occupied  by  servants  as  part  of  the 
owner's  family.^ 

§  785.  The  mere  casual  use  of  a  tenement  will  not  suffice.'  Where 
neither  the  owner  nor  any  of  his  family  have  slept  in  the  ^^  .  ,   ., , 
house,  it  is  not  his  dwelling-house,  though  he  had  used  it  ing  casu- 
for  his  meals  and  all  the  purposes  of  his  business,  and  so      ^  "     * 
a  breaking  into  it  is  not  a  burglary.* 

§  786.  If  a  man  died  in  his  leasehold  house,  and  his  executors  put 
servants  in  it,  and  keep  them  there  at  board  wages,  burg-  q., 
lary  may  be  committed  in  breaking  into  it,  and  it  may  m  to  build- 
be  laid  to  be  the  executor's  property.*  p^^*^ 

§  787.    A  dwelling-house  is  deemed   any  permanent  ®*®<^"*»"- 
building  in  which  a  party  may  dwell  and  lie,  and  as  "Cham- 
such,  burglary  may  be  committed  in  it.   A  set  of  cham-  "lllJiging 
bers  in  an  inn  of  court  or  college  is  deemed  a  distinct  ^^^^^" 

<^  may  con- 

dwelliuff-house  for  this  purpose.*     So  even  a  leftover  a  etitutea 
stable,  used  for  the  abode  of  a  coachman,  which  he  rents 
for  his  own  use  and  that  of  his  family,  is  a  place  which  may  be 
burglariously  broken.^ 

Burglary  may  be  also  committed  by  breaking  into  a  lodging-room, 
even  by  a  person  who  lawfully  entered  the  house  of  which  such 
lodging-room  is  part  f  or  into  a  garret  used  for  a  workshop,  and, 
rented  together  with  an  apartment  for  sleeping ;  and  if  the  landlord 
does  not  sleep  under  the  same  roof,  the  place  may  be  laid  as  the 
mansion  of  the  lodger.^ 

When  a  landlord  breaks  and  enters  a  guest's  chamber,  if  the 
chamber  was  the  guest's  dwelling-hou.se  as  a  settled  abode,  the 
landlord  may  be  indicted  for  burglary;  but  not  otherwise.**^ 

»  R.  V.  Davis,  2  Leach,  876,  1800 ;  ^  R.  v.  Turner,  1  Leach,  306,  1781. 

R.  V,  Smith,  2  East  P.  C.  497, 1720 ;  R.  ^  Supra,  §§  762,  763 ;  1  Leach,  89 ; 

V.  Fuller,  Ibid.  498, 1782;  1  Leach,  196.  State  v.  Clark,  42  Vt.  629, 1869 ;  Com. 

«  Infra,  ?  790.  v,  Bowden,  14  Gray,  103, 1860 ;  Peo- 

»  1  Hale,  667.    Though  see  State  v,  pie  v.  Bush,  3  Parker  C.  R.  662, 1866  ; 

Wilson,  1  Hayw.  242,  1814;  Armour  Mason  v.  People,  26  N.  Y.  200, 1862; 

V.  State,  3  Humph.  379,  1842.  Colbert  v.  State,  (Ga.)  17  S.  E.  Rep. 

*  R.V.Martin,  R.  &  R.  108,  1806;  840,  1893;  States.  Bee,  (S.C.)  6S.E. 
Fuller  V,  State,  48  Ala.  273, 1872.  Rep.  911, 1888. 

*  2  East  P.  C.  499  *  1  Leach,  237.    Infra,  ?  802. 

«  1  Hale,  666 ;  1  Hawk.  c.  38,  s.  11.       '°  Ibid. ;  Dalt  C.  161.    See  R.  v. 
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§  791.]  CRIMES.  [book  II. 

§  788.  What  has  been  said  with  regard  to  "chambers"  and 
"  lodgings  "  applies  more  strongly  to  apartments  in  hotels  or  ten- 
^   ^       ,    ement  houses  in  which  families  reside  separately  as  in  a 

And  80  of  ,  M.  J 

apart-  permanent  home,  though  with  a  common  street  door  and 
tenement  ^^'l-  Each  "  apartment "  or  section  of  this  common  build- 
houaee.  j^g  jg  g^  distinct  and  independent  that  burglary  may  be 
committed  by  breaking  into  it.  There  is,  however,  a  distinction 
between  such  "  apartments  "  and  ordinary  chambers  in  inns  which 
are  transiently  occupied.  The  latter,  at  least  according  to  the  old 
authorities,  must  be  laid  as  .the  landlord's  dwelling,  though  it  is 
now  safer  to  insert  counts  charging  the  ownership  both  ways.  But 
when  the  residence  of  the  lodger  is  permanent,  it  is  now  clear  that  the 
apartment  must  be  laid  to  be  his  dwelling-house.^  Nor  does  it  make 
any  difference  in  principle  that  the  owner  occupies  an  apartment  in 
the  same  building.  The  apartments  of  the  lessees  must  be  laid  as 
their  dwelling-houses,  and,  as  a  consequence,  he  is  indictable  for 
burglary  in  breaking  into  and  entering  the  same.^ 

§  789.  The  offence  cannot  be  committed  in  a  tent  or  booth  in  a 

market  or  fair,  even  though  the  owner  lodge  in  it  f  be- 
JeltSient  ^'^86  it  is  Dot  a  permanent  but  a  temporary  edifice.  But 
tents  imd     if  it  be  a  permanent  building,  though  used  only  for  the 

purposes  of  a  fair,  it  is  a  dwelling-house.*  And  so  of  a  log- 
cabin  occupied  by  an  agent.* 

Occupation  §  ^^^'  ^^^  Occupation  of  a  servant  as  such,  and  not  as 
of  servant    a  tenant,  is  the  occupation  of  the  master,  and  will  be  a 

mav  be 

occupation  Sufficient  residence  to  render  it  the  dwelling-house  of  the 

ofm«ter.     ^^^^, 

§  791.  It  is  not  necessary  that  any  person  should  be  actually 


Picket,  2  East  P.  C.  501,  1765;  R.  v.  1870;  People  v.  Calvert,  22  N.  Y.  Sup. 

Ball,  1  Mood.  0.  C.  30,  1834;  Ashton  220,  1893. 

V,  State,  68  Ga.  25, 1881 ;  and  cases  *  See  infra,  M  801-3. 

cited  infra,  J  802.     And  see    infra,  '  1   Hawk,  c  38,  a.  35;   1   Hale, 

2  936,  as  to  analogous  case  of  general  557. 

owner  stealing  from  special.  *  B.  v.  Smith,  1  M.  <&  Bob.  256, 

1  R.  V.  Carrell,  1  Leach,  237, 1782 ;  1833. 

R.  V.  Bailey,  1  Mood.  C.  C.  23,  1834 ;  *  Stete  v.  Jake,  1  Winston,  (N.  C.) 

R.  v.  Wheeldon,  8  C.  &  P.  747,  1839;  No.  2,  80, 1864. 

People  V.  Bush,  3  Parker  C.  R.  552,  •  R.  v.  Stock,  R.  &  R.  185, 1810 ;  R. 

1855 ;  People  v.  Smith,  1  Ibid.  329,  ».  Wilson,  Ibid.  115,  1806 ;  State  v, 

1854;  Mason  v.  People,  26  N.  Y.  200,  Wilson,  1  Hayw.  242,  1814;  Armour 

1862;  Houston  v.  State,  38  Ga.  165,  v.  State,  3  Humph.  379,1842.    Supra, 

1868 ;  People  v,  St.  Clair,  38  Cal.  137,  {  786. 
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CHAP.  X.]  BURGLARY.  [§  792. 

Within  the  house  at  the  time  the   offence  is  committed,  yj.  ^__ 

riot  neces- 

For  if  the  owner   leave  it  animo  reveriendL  though  no  sary  that 

HOTTlft  OH© 

person  reside  in  it  in  his  absence,  it  will  still  be  his  should  be 
mansion.^  It  has  been  even  ruled,  though  with  doubt-  fn  the**™* 
ful  accuracy,  that  burglary  may  be  committed  in  a  house  ^o^^- 
in  the  city,  in  which  the  prosecutor  intended  to  reside  on  his  return 
from  his  summer  residence  in  the  country,  to  which,  on  going  into 
the  country,' he  had  removed  his  furniture  from  his  former  residence 
in  town,  though  neither  the  prosecutor  nor  his  family  had  ever 
lodged  in  such  house,  but  merely  visited  it  occasionally.*  And 
though  a  man  leave  his  house  and  never  mean  to  live  in  it  again, 
yet  if  he  use  part  of  it  as  a  shop,  while  his  servant  and  his  family 
live  and  sleep  in  another  part  of  it  for  fear  the  place  should  be 
robbed,  and  lets  the  rest  to  lodgers,  the  habitation  by  his  servant 
and  family  will  be  habitation  by  him,  and  the  shop  may  still  be 
considered  as  part  of  his  dwelling-house.*  It  is  otherwise  where 
the  house  is  finally  abandoned  by  the  owner,  who  leaves  persons  in 
it,  not  as  domestic  servants  but  as  care- takers.* 

rV.    DEFINITIONS   OP  STATUTORY  TERMS. 

§  792.    (a)  Shop. — Under  the  English  statutes   this  must  be  a 
place  for  the  sale  of  goods.     A  mere  working  apartment 
is  not  such  "  a  shop.""     But  this  has  been  qualified  even  ^  pia<^  for 
in  England,  so  as  to  make  a  blacksmith's  workshop  to  be  *^e  sale  of 

,  ,  .  goods. 

a  shop  f  and  in  the  United  States   the  term  includes, 
popularly,  any  place  where  goods  are  sold,  or  work  done,  for  which 
money  is  on  the  spot  received.^  This,  however,  excludes  a  counting- 
room,  where  goods  are  not  exhibited,  nor  the  work  done  for  which 
the  money  is  paid.® 

»  1  Hawk.  c.  37,  s.  11.  *  R.  v.  Sanders,  9  C.  &  P.  79,  1839. 

»  Com.  v.  Brown,  3  Rawle,  207, 1832.  See  Stete  v.  Sufferin,  (Wash.)  32  Pac. 

In  this  case,  Gibson,  C.  J.,  concedes  Rep.  1021,  1893. 

that    the    conclusion    conflicts    with  •  R.  v.  Carter,  1  C.  &  K.  173,  1840. 

modern  English  rulings.   Supra,  i7M;  ^  State  v.  Carrier,  6  Day,  131,  1811. 

Foster,  77;  2  East  P.  C.  496;  R.  v.  See  State  v.  Canney,  19  N.  H.  136, 

Murray,  Ibid.  1698 ;  and  R.  v,  Martin,  1847 ;  State  v.  Brooks,  4  Conn.  446, 

B.  &  R.  108,  1806;  R.  v.  Harris,.  2  1821;  People  v.  Humphrey,  1  Root, 

Leach,  701,  1795;  2  East  P.  C.  498;  63, 1774.    See  People  v.  Hagan,  14  N. 

Ex  parte  Vincent,  26  Ala.  145, 1865.  Y.  Sup.  238, 1891,  for  breaking  into  a 

See  supra,  i  781.  fruit  stand,  under  Penal  Code  of  New 

'  R.  V.  Gibbons,  R.  &  R.  442, 1821.  York. 

*  R.  V,  Flanagan,  R.  &  R.  187, 1810.  «  People  t;.  Marks,  4  Parker  C.  R. 
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§  793.  (6)  Warehouse, — This  term  includes  a  cellar  for  the  stor- 
*'  Ware-  ^®  ^^  goods  intended  for  removal  and  sale  ;^  and  any 
hou8e"isa  place  of  temporary  storage  for  commercial  use  meets  the 
business  description.'  But  the  term  does  not  cover  a  slight  struc- 
storage.  ^^j^  jj^  ^  garden  used  for  garden  seeds.* 
**  store-  §  794.  (c)  Storehouse, — This  is  a  still  wider  term,  and 

A  place  for  includes  a  storage  for  family  as  well  as  for  business  pur- 
well  as"  poses,  and  for  retailing,  as  well  as  for  commission  or  whole- 
Btora  ^*"      sale  business.^    A  building  for  storage,  however,  which  is 

slept  in  continually,  is  a  dwelling-house.'^ 
piawTfor "       §  795.  (d)  Store  has  been  defined  to  be  a  place  where 
keeping      goods  are  exhibited  for  sale  ;•  but  this  is  too  narrow  a 
of  goods,      definition,  as,  when  used  as  a  nomen  generalissimum,  the 
term  includes  "  storehouse.'^ 
§  796.  {e)  Counting-house, — This,  in  England,  has  been  held  to 
include  a  building  connected  with  a  chemical  factory ;  in 
ing-house"  which  building  is  a  weighing  machine,  where  the  goods 
ing  where    ^^  Weighed,  and  a  book  kept  in  which  the  weights  are 
accounts      entered  ;  and  in  the  same  building  the  time  of  the  work- 
men is   entered,  and  they  are  accustomed  to   be  paid, 
though  the  books  for  this  purpose,  except  when  so  used,  are  kept 
in  the  "  office,"  with  the  general  books  of  the  concern.^ 

153,1845;  and,  as  to  "  school-house,"  ■  State  v,  Wilson,    47  N.  H.  101, 

see  State  v.  Bailey,  10  Conn.  144, 1832.  1867. 

As  to  "place  of  business,"  see  Bethune  *  See  State  v.  Sandy,  8  Ired.  570, 

V,  State,  48  Ga.  505,  1873.  1842;  Green  v.  State,  (Ark.)  19  S.  W. 

1  R.  V.  Hill,  2  M.  &  R.  458,  1835.  Rep.  1055,  1892 ;  Butler  v.  Com.,  10 

•  Wilson  V,  State,  24  Conn.  57, 1855 ;  Va.  L.  J.  55, 1885 ;  see  State  v.  Evans, 

Allen  V.  State,  10  Ohio  St.  287, 1832.  18  S.  C.  137,  1882. 

See  Com.  v.  Pennock,  3  S.  <&  R.  199,  *  State  v.  Potts,  75  N.  C.  129, 1876. 

1817;  State  v.  Garrison,  (Kans.)  34  Pac.  •  State  v,  Canney,  19  N.  H.135,1848. 

Rep.  751,  1893.    See,  as  to  the  build-  See  Moore  v.  People,  47  Mich.  639, 

ings  of  railroad  depot,  State  v.  Bishop,  1882.    That  under  a  statute  specify- 

55  Vt.  287,  1881.    See  Longford  v.  ing  "storehouse,"  there  can  be  no 

People,(Ill.)  25  N.  E.  Rep.  1009, 1890;  conviction  for  breaking  into  a  "store- 

infra,  I  813,  as  to  breaking  into  a  car  room,"  see  Hagar  v.  State,  35  Ohio 

on  a  side-track ;  and  State  v.  Edwards,  St.  268,  1879. 

(Mo.)19S.W.Rep.91,1892,asto"rail-  ^  See  Com.  v.  Whalen,  131  Mass. 

road  depot ;"    and  State  v.  Turner,  419, 1881 ;  Moore  v.  People,  47  Mich. 

(Mo.)  17  S.  W.  Rep.  304,  1891,  for  639,  1882. 

burglary  of  a   "calaboose."     As  to  ^  R.  v.  Potter,  2  Den.  C.  C.  235, 

smoke-house,   see  MuUins  v.  Com.,  1851 ;  3  C.  &  K.  179;  5  Cox  C.  C.  187,, 

(Ky.)  20  S.  W.  Rep.  1035,  1893.  1851. 
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CHAP.  X.]  BURGLARY.  [§  798. 

§  797.  (J)  Out'hoibses. — These  are  defined  as  at  common  law  in 

another  section.^   Under  the  statutes  the  term  has  a  wider  „^  ^ 

"Out- 
meaning,  including  all  buildings  in  business  dependence  houses" 

on  the   building  in  chief;   supposing  there  be  relative  ingsin 

proximity,  such   as  contiguity,  or  juxtaposition  within  SIiSImT^U) 

the  same  inclosure,  or,  if  in  the  open  country,  within  !>^iidmg 

-  rti-i  \        9  -Tk  ^  1  ^  ^^  chief. 

the  same   field  or  lot.^      But  the  out-house  must  be  a 

housey  6.  g,f  something,    though   a   mere   cow-house,   or   pig-sty, 

complete  in  itself.^ 

§  797  a.  (g)  Bam.— The  word  "  barn,"  in  a  statute,  "  Bam " 

^  ^  ,  ,  '    includes 

covers  all  buildings  used  for  the  storage  of  grain  ;*  and  buildings 
it  does  not  cease  to  be  a  barn  because  it  is  sometimes  age  o/ 
used  to  store  tobacco.'*  8™^^°* 


V.   OWNERSHIP.* 

§  798.  "  If  the  rule,"  remarks  Mr.  East,'  "  by  which  to  ascertain 
the  ownership  may  be  compressed  with  sufficient  discrim-  o^jc^pi^p 
ination  into  a  small  compass,  I  should  say  generally  that  ia  to  be 
where  the  legal  title  to  the  whole  mansion  remains  in  the  regarded 
same  person,  there,  if  he  inhabit  it  either  by  himself,  his  "  ^^^®''- 
family,  or  servants,  or  even  by  his  guest,  the  indictment  must  lay 
the  ofience  to  be  committed  against  his  mansion.   And  so  it  is  if  he 
let  out  apartments  to  inmates  who  have  a  separate  interest  therein,  if 
they  have  the  same  outer  door  or  entrance  into  the  mansion  in  com- 
mon with  himself.     But  if  distinct  families  be  in  the  exclusive  oc- 
cupation of  the  house,  and  have  their  ordinary  residence  or  domicil 
there,  without  any  interference  on  the  part  of  the  proper  owner,  or 
if  they  be  only  in  possession  of  parts  of  the  house  as  inmates  to  the 

1  Supra,  8  783.  N.  E.  Rep.  1060,  1891,  where,  under 

*  See  i  783,  and  State  v.  Brooks,  4  Criminal  Code  of  Illinois,  {  86,  "  en- 
Conn.  446,  1821 ;  Swallow  v.  State,  20  gine-room  "  is  not  within  the  mean- 
Ala.  30, 1851 ;  Price  v.  Com.,  (Ky .)  25  S.  ing  of  "  other. buildings." 
W.  Rep.  1062 ;  15  Ky.  L.  R.  887, 1894.       *  Bamett  v.  State,  38  Ohio  St.  7, 
That  under  "other  buildings"  in  a  1882. 

statute  a  stable  is  included,  see  Orrell  ^  Ratekin  v.  State,  26  Ohio  St.  420, 
V,  People,  94  111.  456, 1880 ;  see  White  1875. 

V.  Com.,  (Ky.)  9  S.  W.  Rep.  303,  1888,  «  As  to  the  manner  of  averring  the 
that  tobacco  barn  is  not  an  out-house  names  of  owners,  etc.,  see  Whart.  Cr. 
under  General  Statutes  of  Kentucky;  PI.  &  Pr.  {{  109  et  seq.;  Whart.  Crim. 
Shotwell  V.  State,  43  Ark.  345,  1884.      Ev.  {  94. 

»  See  R.  V,  James,  1  C.  &  K.  303,       ^  2  Eaat  P.  C.  499,  500.    See  supra, 
1844.    See  Kincaid  ».  People,  (111.)  28  J  787. 
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§  800.]  CRi&iES.  [book  II. 

owner,  and  have  a  distinct  and  separate  entrance,  then  the  offence 
of  breaking,  etc.,  their  separate  apartments  must  be  laid  to  be  done 
against  the  mansion-house  of  such  occupiers,  respectively."  And, 
as  a  general  rule,  the  ownership,  so  far  as  burglary  is  concerned, 
is  in  a  lessee  or  other  tenant  having  title,  and  not  in  the  owner  of 
the  fee.* 

§  799.  Where  it  appeared  that  a  servant  lived  in  the  house  of  his 
.   ,       ^    master  at  a  yearly  rent,  it  was  ruled  that  the  house  could 

And  BO  of  . 

servant  not  be  described  as  the  master's  house,  though  it  was  on 
Sb  hT"  the  premises  where  the  master's  business  was  carried  on, 
™*^ftt  *^^  although  the  servant  had  it  because  of  his  service.* 
Ariy  It  is  otherwise  where  the  servant  pays  no  rent,  or  is  a 
loeum  tenens  for  the  master.^  But  whenever  the  servant 
occupies  the  house  for  his  own  benefit,  and  not  for  that  of  his  mas- 
ter, then  the  servant  is  to  be  regarded  as  owner.* 

§  800.  If  a  house  be  tenanted  by  a  married  woman,  it  is  at  com- 
mon law  the  house  of  her  husband  and  not  of  herself, 
eupied  by    although  she  live  separate  from  her  husband.^    Even  if  a 
w^iSfto    married  woman  live  apart  from  her  husband,  upon  an  in- 
h*  ^b^**  d?    come  arising  from  property  vested  in  trustees  for  her  sepa- 
rate use,  a  house  that  she  has  hired  to  live  in  is,  at  com- 

^  In/ray  {{  799,  803,  816 ;  Ashton  v,  ticular  rooms  assigned  to  him,  as  lodg- 
State,  68  Gra.  25,  1881.  See,  as  to  ing  for  himself  and  family,  over  the 
ownership  of  a  railway  car,  State  v.  bank  and  brewery  office  of  his  em- 
Parker,  10  Nev.  79, 1875.  ployers,  with  which  his  lodging  com- 

'  B.  V.  Jarvis,  1  Mood.  C.  C.  7, 1854 ;  municated  by  a  trap-door  and  a  ladder. 

Smith  V,  People,  (111.)  3  N.  E.  Eep.  it  was  ruled  by  the  twelve  judges  that 

733, 1885,    Supra^  {J  789,  790 ;  infra,  a  burglary  committed  in  the  banking- 

i  803.  room  was  well  laid  as  in  the  dwelling- 

■  R.  V.  Rawlins,  7  C.  &  P.  150, 1835 ;  house  of  the  three  partners.    R.  v, 

R.  V.  Gibbons,  R.  &  R.  442, 1821 ;  R.  Stock,  2  Taunt  349 ;  2  Leach,  1015 ; 

V.  Wilson,  Ibid.  115 ;  R.  t;.  Smyth,  5  8.  C.  R.  &  R.  185, 1810. 

C.  &  P.  201, 1882.    As  to  bailee,  see  A  gardener  lived  in  a  house  of  his 

Wimbish  v.  State,  (Ga.)  15  S.  £.  Rep.  master,  quite  separate  from  the  dwell- 

325,  1892.  ing-house  of  his  master,  and  had  the 

*  R.  V.  Jobling,  R.  &  R.  525 ;  and  entire  control  of  the  house  he  lived  in, 

see  R.  V,  Smyth,  5  0.  &  P.  202 ;  R.  v.  and  kept  the  key ;  it  was  held  that, 

Jarvis,  1  Mood.  C.  C.  7, 1854;  R.  v.  on  an  indictment  for  burglary,  the 

Camfield,  Ibid.  42,  1854 ;  R.  v.  Witt,  house  might  be  laid  either  as  his  or 

Ibid.  248, 1854 ;  R.  v.  Turner,  1  Leach,  his  master's.    R.  v,  Rees,  7  C.  &  P. 

305,  1784 ;  R.  v,  Flanagan,  R.  &  R.  668, 1856.    As  to  proof  of  ownership, 

187, 1810.    Infra,  i  816.  see  Jackson  v,  Stete,  56  Wis.  589, 1882 ; 

Where  the  servant  of  three  partners  People  v,  Edwards,  59  Cal.  369, 1881. 

in  trade  had  weekly  wages,  and  par-  *  Farre's  Case,  Kel.  43 ;  2  East  R  C. 
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mon  law,  properly  described  as  the  dwelling-house  of  her  husband, 
though  he  has  never  been  in  it,  and  she  paid  the  rent  out  of  her 
separate  property.*  And  if  a  wife  be  living  apart  from  her  hus- 
band, in  a  house  built  by  him,  though  she  be  living  in  adultery 
with  another  man,  who  paid  the  house  keeping  expenses,  it  may 
be  laid  as  the  dwelling-house  of  the  husband ;  even  if  the  husband 
expected  the  criminal  intercourse  when  he  placed  her  in  the  house.^ 
But  under  recent  statutes  the  ownership  may  be  laid  in  the  wife.* 

§  801.  A  public  hall  may  be  described  as  the  residence  of  the 
clerk  of  the  company  to  whom  it  belongs,  and  who  re- 
sides in  it  ;*  the  apartments  occupied  by  a  banking  cor-  building 
poration  as  the  property  of  the  bank  ;*  and  when  the  house  ^^-^^i 
of  a  charitable  institution  is  entered,  ownership  is  implied  as  property 
in  the  statement  that  the  house  is  the  house  of  the  insti-  pant, 
tution.* 

§  802.  According  to  the  strict  common  law  rule,  where   the 
chamber  of  a  guest  at  an  inn  is  forced   open  and  his  Transient 
goods  stolen,  the  burglary  must  be  laid  in  the  dwelling-  guests' 
house  of  the  landlord,^  and  in  all  cases  where  the  occu-  are  to  be 
pier  has   the  transient  use   merely  and  no  interest  in  wiwd?* 
the  apartments  he  occupies,  it  is  the  same.®    But  if  the  dweUing, 

^  *r      7  otherwise 

lodgers  lease  their  apartments  for  definite  periods,  the  withper- 
old  rule  ceases  to  be  applicable,  and  the  apartment  may  guests, 
be  laid  as  the  tenant's  dwelling.* 

§  803.  It  was  once  held  that  where  lodgers  have  rooms  of  which 
they  keep  the  keys,  and  inhabit   them   severally  with  p 
their  families,  yet  if  they  enter  at  one  outer  door  with  apartmenu 
the  owner,  these  rooms  cannot  be  said  to  be  the  dwelling-  ings  of  oc- 
house  of  the  inmates,  but  the  indictment  ought  to  be  ^^P*^**- 

504,  1786  ;   and  see  Bogett  v.  Frier,  *  State  v.  Rand,  88  N.  H.  216, 1867. 

1  East,  801 ;  B.  v,  Smyth,  5  C.  &  P.  «  Davis  v.  State,  38  Ohio  St.  505, 

201,  1882 ;  but  see  contra,  Dutcher  v.  1882. 

Stete,  18  Ohio,  308, 1849.    And  under  ^  1  Hale,  557 ;  B.  v.  Prosser,  2  East 

the  Married  Woman's  Acts,  where  the  P.  C.  502, 1768 ;  B.  v.  Witt,  1  Mood, 

statute    vests    such  property  in  the  C.  0.  248, 1834;  B.  v.  Wilson,  B.  &  B. 

wife,  it  may  be  so  described.    But  115, 1806 ;  Bodgers  v.  People,  86  N. 

see  Snyder  v.  People,  26  Mich.  106,  Y.  360, 1881 ;  but  see  Mason  v.  People, 

1872.  26  Ibid.  200, 1862 ;  People  v,  St.  Clair, 

'  B.  V.  French,  B.  &  B.  491, 1822.  38  Gal.  137, 1870.    Supra,  {  707. 

»  B.  V,  Wilford,  B.  &  B.  517, 1823.  »  i  Hawk.  c.  38,  s.  26. 

3  State  V.  Trapp,  17  S.  C.  469, 1881.  •  B.  v,  Bailey,  1  Mood.  C.  C.  23, 

Infra,  iSlo.  1854;  State  v.  Johnson,  (Wash.)  30 

*  2  Leach,  931 ;  2  East  P.  C.  501.  Pac.  Bep.  672, 1892.    Supra,  H  787-8. 
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for  breaking  the  house  of  the  owner.  On  the  other  hand^  it  was 
said  that  if  the  owner  inhabit  no  part  of  the  house,  or  even  if  he 
occupy  a  shop  or  cellar  in  it,  but  do  not  sleep  therein,  the  apart- 
ments of  such  inmates  were  to  be  considered  as  their  respective 
dwelling-houses.*  This  restriction,  however,  as  to  the  owner  not 
sleeping  in  the  house,  cannot  now  be  maintained ;  and  if  there  he 
separate  apartments  leased  on  long  terms  to  lodgers,  the  ownership 
may  be  laid  in  the  lodger.^  And  it  has  even  been  held  that  a  tenant 
at  will  may  be  such  an  occupant.^ 

A  fortiori,  if  all  internal  communication  be  cut  off  by  an  actual 
severance,  the  apartments  become  distinct  houses,  so  that  if  one 
house  be  divided  to  accommodate  the  families  of  two  jmrtners, 
though  the  rent  and  taxes  of  the  whole  be  paid  out  of  the  common 
fund,  each  part  will  be  r^arded  as  a  mansion.^  But  a  house,  the 
joint  property  of  partners  in  trade,  in  which  their  business  is  car- 
ried on,  may  be  described  as  the  dwelling-house  of  all  the  partners, 
though  only  one  of  the  partners  resides  in  it,*  and  althoi^h  the 
lower  part  of  the  house  is  occupied  as  a  store,  which  is  the  part 
entered,  and  the  upper  part,  which  is  occupied  as  a  home  by  one  of 
the  partners,  is  approached  only  from  outside  through  a  yard.* 

Poasession  §  ^^^'  ^^  ^  enough  if  the  owners  averred  in  the  in- 
is  sufficient  dictment  have  lawful  possession  as  against  burglars.  It 
burglars,      is  not  necessary  to  consider  what  title  they  have  against 

^  CarrelPs  Case,  1  Leach,  237, 1782 ;  a  back  door  into  a  passage  in  the 
Trapshaw's  Case,  Ibid.  427, 1786;  and  house,  let  the  shop  to  his  son,  who 
see  1  Hawk.  c.  88,  s.  26 ;  B.  v.  Ball,  1  used  it  as  a  place  of  business  only, 
Mood.  C.  C.  30, 1834.  and  did  not  reside  there,  a  burglaiy 

'  People  V,  Bush,  3  Parker  C.  B.  having  been  committed  in  the  shop, 
552,  1856 ;  Mason  v.  People,  26  N.  Y.  the  judges  held  that  it  was  properly 
200,  1862 ;  State  v.  Fish,  3  Dutch.  323,  described  in  the  indictment  as  the 
1855.     Supra,  U  787-8.  dwelling-house  of  the  father.     B.  v. 

»  Ashton  V,  State,  68  Ga.  25, 1881.      Sefton,  B.  &  B.  202, 1811. 

*  B.  V.  Jones,  1  Leach,  537 ;  2  East  Where  a  lodger  occupied  a  sleeping- 
P.  C.  504,  1790;  Tracy  v.  Talbot,  room  on  the  first  floor  and  a  work- 
Salk.  532.  shop  in  the  attic,  and  the  rest  of  the 

*  B.  V,  Athea,  1  Mood.  C.  C.  329,  house  was  occupied  by  other  lodgers, 
1834.  a  burglary  in  the  workshop  was  held 

*  Quinn  v.  People,  71  N.  Y.  561,  by  the  judges  to  be  well  laid  to  have 
1877.  been  committed  in  the  dwelling-house 

In    a   case  where   the  prosecutor,  of  the  lodger  who  rented  it.    B.  v. 

having  a  dwelling-house  with  a  shop  Carrell,    1    Leach,    237.     See,    also, 

adjoining,    with    separate    entrances  People  v.  Smith,  1  Parker  C.  B.  329. 

trom  the  street,  but  the  shop  having  1782.    Supra,  J{  787,  801. 
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the  landlord  or  other  legal  claimants.^     But  ownership  of  some 
kind  must  be  stated.^ 

§  805.  A  man  cannot  be  indicted  for  burglary  in  his  own  house. 
Hence  it  was  once  held  that,  if  the  owner  of  a  house  0^^^^ 
break  and  enter  into  the  room  of  his  lodger  and  steal  his  pay  be 
goods,  he  can  only  be  convicted  of  larceny.'    But  now,  for  burg- 
where  the  lodger  has  separate  and  permanent  apartments,  iter's*' 

the  law  is  otherwise.*  apart- 

ments. 

VI.   TIME. 

§  806.  The  breaking  and  entering  must  be  in  the  night,  though 
they  need  not  be  both  in  the  same  night  *  for  if  the  de- 
fendants  break  a  hole  in  the  house  one  night,  with  the  must  be  in 
intent  to  enter  another  night  and  commit  felony,  and  "^^fif^*"*™® 
they  accordingly  do  so  through  the  hole  they  so  made  the  night 
before^  this  has  been  held  burglary.*  Nor  is  it  any  defence  tiat 
the  entrance  was  not  consummated  until  daytime,  if  the  breaking 
and  the  beginning  of  the  entry  were  by  night.' 

§  807.  The  night-time,  according  to  the  old  English  common  law, 
extends  from  the  termination  of  daylight,  beginning  at 
the  time  when  the  countenance  ceases  to  be  reasonably  Jrom  twi- 
discerned,  and  extending  to  the  earliest  dawn  of  the  next  J*^:.^*  ^ 
morning.^      But   there  are  some   moonlight  nights,   in 
which  the  coimtenance  can  be  discerned  more  accurately  than  on 
some  foggy  days ;  and  besides  this,  what  such  light  is  depends 
upon  the  vison  of  the  witness.     The  jury  must  determine  the  ques- 
tion independently  of  this  capricious  test.^      When  twilight  has 

*  Houston  V,  State.  38  Ga.  165,  «  R.  v.  Smith,  R.  &  R.  417,  1820 ; 
1868;  State  v.  Golden,  49  Iowa,  48,  R.  v.  Jordan,  7  C.  &  P.  432,  1836. 
1878 ;  Buchanan  v.  State,  (Tex.)  6  S.  Supra,  §  773. 

W.  Rep.  847,  1887.  ^  Com.  v.  Glover,  111  Mass.  395, 

*  Davis  V.  State,  38  Ohio  St.  56, 1882.   1872;  People  v,  Gibson,  26  N.  W. 
»  Kel.  84 ;  2  East  P.  C.  602,  506.         Rep.  316, 1886. 

*  State  V.  Fish,  3  Dutch.  323,  1865.  «  State  v.  Bancroft,  10  N.  H.  105, 
See  supra,  {  788.  1839.    See  Lewis  v.  State,  16  Conn. 

*  Supra,  i  778.  This  is  the  rule  32,  1848 ;  Com.  v.  Chevalier,  7  Dane's 
under  Georgia  statute.  Jones  v.  State,  Ab.  134 ;  People  v.  Griffin,  19  Cal.  578, 
63  Ga.  141, 1879 ;  Lassiter  v.  State,  67  1878.  Compare  Thomas  v.  State,  5 
Ibid.  739, 1881 ;  but  see  State  v.  Hutch-  How.  (Miss.)  20, 1840. 
inson,(Mo.)20S.  W.Rep.34,1892,for  »  Infra,  §  808;  State  v.  Morris,  47 
statutory  burglary  ;  see  State  v.  Ruby,  Conn.  179,  1879 ;  Thomas  v.  State,  5 
61  Iowa,  86,  1883 ;  Territory  v.  Dun-  How.  (Miss.)  20,  1840. 

can,  (Mont.)  6  W.  Coast  Rep.  65, 1885. 
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ceased^  allowing  for  tliis  an  hour  after  the  setting  of  the  sun,  night 
may  be  considered  to  have  begun. 

The  method  of  averring  time^  in  indictments  for  burglary,  is  else- 
where stated.^ 

§  808.  Whether  the  offence  was  committed  in  the  night  is  to 

be  inferred  from  facts,*  and  no  presumption  of  law  will 

be  inferred  sufiice  for  this  purposc.'    The  question  of  time  is  for  the 

from  facto.     -  4 

jury.* 
§  809.  Statutes  have   frequently   been   passed  defining  night- 
time."   When  a  statute  so  directs,  it  is  sufficient  to  aver  the  offence 

Time  aB      ^  ^^"^^  ^^  committed  in  the  night-time  generally,  which 
defined  by   is  also  good  at  oommon  law.^    In  some  jurisdictions  it  is 
burglary  to  break  into  a  dwelling  with  felonious  intent 
in  the  daytime.^ 

VII.    INTENTION. 

FeU)niou8  §  glO.  The  indictment,  where  no  consequent  felony  is 

must  be  laid,  must  not  only  aver  the  breaking  to  be  with  an  intent 

aid  to  commit  a  felony,  common  law  or  statutory,  but  such 

proved.  intent  as  laid,  must  be  proved  beyond  reasonable  doubt.* 

»  Whart  Cr.  PL  &  Pr.  {  130.  Ir^fra,  Mass.  Sess.  1847,  c.  13.    See  People 

i  817.  V.  Casey,  (Cal.)  3  W.  Coast  Rep.  26, 

'  Stete  V.  Bancroft,  10  N.  H.  105,  1884 ;  State  v,  Nichols,  (Wis.)  32  N. 

1 889 ;  Howser  v.  State,  68  Ga.  78, 1877.  W.  Rep.  543, 1887. 

»  State  v.  White,  4  Jones,  (N.  C.)  «  See  Com.  v,  Williams,  2   Cush. 

849,  1856;  Waters  v.  State,  53  Ga.  582,1849;  Butler  v.  People,  4  Denio, 

567,  1874.    See  People  v,  Schryver,  68,  1847 ;  People  v.  Burgess,  85  Cal. 

42  N.Y.  1,1869;  Whart  Crim.Ev.J  106.  115,1868;  People  v.  Taggart,  43  Cal. 

*  State  V.  Leaden.  85  Conn.  515,  81, 1872.    Infra,  { 817. 

1868.    See  Adams  v.  State,  31  Ohio  ^  See  State  v.  Newbegin,  25    Me. 

St.  462,  1877  ;  People  v.  Burgess,  85  500, 1846 ;  Conoly  t;.  State,  2  Tex.  App. 

Cal.  115, 1868.  412,  1877,    See    People  v,   Travers, 

*  In  Massachusetts, "  Whenever,  in  (Cal.)  15  Pac.  Rep.  293,  1887,  as  to 
any  criminal  prosecution,  an  offence  burglary  in  second  degree. 

is  alleged  to  have  been  committed  in  ^  Jn/ra,  §  818 ;  1  Hawk.  c.  38,8.  18; 

the  night-time,  the  time  called  night-  3  Inst.  65 ;  1  Hale,  561 ;  R.  v.  Brice, 

time  shall  be  deemed  and  considered  R.  &  R.  450,  1821 ;   R.  17.  Fumival, 

to  be  the  time  which  existed  between  Ibid.  445, 1821 ;  R.  v,  Cobden,  3  F.  & 

one  hour  after  the  sun-setting  on  one  F.  833, 1862 ;  Jones  v.  State,  11  N.  H. 

day  and  one  hour  before  sun-rising  269, 1840 ;  State  v.  Ayer,  3  Fost  301, 

on  the  next  day ;  and  in  all  cases  the  318,  1851 ;    State  v.  Cooper,  16  Vt. 

time    of  sun-setting   and  sun-rising  551,  1844 ;  Com.  v,  Newell,  7  Mass. 

shall  be  ascertained  according  to  the  247, 1810 ;  Osborne  v.  People,  2  Parker 

mean  time,  in  the  place  where  the  C.  R.  583,  1855 ;  McCourt  v.  People, 

offence  was  committed."    Gen.  Laws  64  N.  Y.  583,  1875;  State  v,  Eaton,  3 
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It  is  a  defence  that  the  object  of  the  defendant  was  to  expose  as 
a  detective  the  parties  really  guilty.^ 

If  the  breaking  and  entering  be  at  different  times,  both  must 
appear  to  have  befn  done  with  lie  same  felonious  intend 

The  violent  breaking  into  the  dwelling-house  of  another,  with 
intent  to  disturb  the  peace,  may  be  indictable  at  common  law  as 
malicious  mischief,  but  is  not  burglary ;'  nor  is  it  burglary  to  enter 
a  house  for  adulterous  purposes,  where  adultery  is  not  a  felony.^ 

Harringy  554,  1843;  State  v.  Car-  embezzle,  but  not  steal  (where  embez- 
penter,  1  Houst.  C.  C.  867,  1862 ;  zlement  is  not  a  felony),  is  not  bur- 
State  V.  Carter,  Ibid.  402, 1862;  State  glary.  R.  v.  Dingley,  1  Show.  58;  2 
V.  Cody,  Winston,  (N.  C.)  197,  1864;  Leach,  841, 1687.  Infra,  {  820. 
State  V.  Cowell,  12  Nev.  337,  1877 ;  In  People  v.  Collins,  53  Cal.  185, 
Beeves  v.  State,  7  Tex.  App.  276, 1880 ;  1878,  it  was  held  that  if  the  defendant 
Hawick  v.  State,  (Ark.)  6  S.  W.  Rep.  act  through  an  agent,  who  is  a  decoy, 
19, 1887.  See  Reed  v.  State,  14  Tex.  and  who  enters  the  building  without 
App.  662, 1883.  See  Sanchez  v.  State,  intending  to  steal,  the  offence  is  not 
(Tex.)  21  S.  W.  Rep.  45,  1893,  as  to  made  out.  Supra,  {  231. 
failure  of  court  to  instruct  jury  in  re-  As  to  inference  from  other  attempts, 
gard  to  intent  Stete  v.  Colvin,  90  N.  see  Whart.Crim.  Ev.  {J  31-2.  State  v. 
C.  717 ;  State  v.  Meche,  (La.)  7  So.  Rep.  Caddie,  (W.  Va.)  12  S.  E.  Rep.  1098, 
573, 1890 ;  Gale  v.  State,  13  Lea,  489,  1891 ;  see  People  v.  Laird,  (Mich.)  60 
1884 ;  Price  v.  People,  109  111.  109,  N.  W.  Rep.  457, 1894,  as  to  evidence  to 
1884.  See  State  v.  Owens,  79  Mo.  619,  convict  when  defence  is  an  alibi ;  State 
1883.  V.  Shores,  (W.  Va.)  7  S.  E.  Eep.  413, 

In  Robinson  v.  State,  53  Md.  151,  1888. 
1879,  where  the  defence  was  that  the  '  ^  Price   v.    People,  109   111.    109, 
intent  was  to  have  sexual  connection  1820.    Supra,  H 149,  231  a. 
with  an  inmate  of  the    house,  the  '  R.  v.  Smith,  R.  &  R.  417. 
court  said :  "  If  it  be  true  as  offered  to  *  Supra,  173 ;  Hackett  v.  Com.,  15 
be  shown,  that  the  prisoner  had  knowl-  Pa.  95,1850;  Com.  v,  Taylor,  5  Bin- 
edge,  at  the  time  of  his  entry  into  the  ney,  277, 1812. 
house,  of  the   lewd   and   lascivious  Under  the  Ohio  statute,  which  pre- 
habits  and  character  of  the  witness,  scribes  the  punishment  for  breaking 
or  that  he  had  had  improper  intimacy  and  entering  in  the  night  a  mansion- 
or  intercourse  with  her,  these  were  house  in  which  any  person  shall  reside 
circumstances  proper  to  be  left  to  the  or  dwell,  and  committing  or  attempt- 
jury  for  their  consideration  in  passing  ing  to  commit  any  personal  violence 
upon   the  question    of  intent,  with  or  abuse,  the  intent  with  which  the 
which  the  act  was  done."  party  enters  forms  no  part  of  the 

A  breaking  and  entering  with  in-  offence.    Forsythe  v.  State,  6  Ohio,  22, 

tent  to  cut  off  an  ear  of  a  person  in  1834. 

the  house  is  not  felony  by  the  common  It  is  not  burglary  where  the  object 

law,  nor  by  the  Massachusetts  statute  is  to  take  goods  under  claim  of  title. 

of  1804,  c.  128.    Com.  v,  Newell,  7  R.  v.  Knight.  2  East  P.  C.  510, 1782 ; 

Mass.  247, 1810.    See  supra,  {  810.    So  infra,  i  884. 

breaking  into  a  house  with  intent  to  ^  State  v.  Cooper,  ut  supra, 

711 


§  812.]  CRIMES.  [book  II. 

§  811.  Intent  in  burglary,  as  in  other  criminal  offences,  is  to  be 
To  be  in-  ^^^^^red  from  facts.'  If  the  defendant  actually  com- 
ferred  mitted  a  felony  when  in  the  house,  or  took  unequivocal 
steps  toward  such  a  commission,  this  gives  a  strong  infer- 
ence that  his  entrance  was  with  intent  to  commit  the  felony.'  But 
a  variance  as  to  the  intent  stated  may  be  fatal  f  and  it  has  been 
held  that  an  all^ation  of  an  intent  to  steal  will  not  be  sustained  by 
proof  of  an  intent  to  have  sexual  intercourse.* 

§  812.  Whether  the  felonious  intent  be  executed  or  not  is  im- 
Feionious  ^^^rial,  supposing  that  it  can  be  inferred.  It  is  in  this 
i^iit  point  that  bui^lary  differs  from  robbery,  which  requires 
beexe-  that  something  be  taken,  though  it  be  not  material  of 
^**^-         what  value.* 

*  See  Whart.  Crim.  Ev.  H  734-799 ;  People  v.  Winters,  (Cal.)  28  Pac.  Rep. 
B.  V,  Brice,  R.  &  R.  450,  1821 ;  R.  v,  946, 1892  ;  State  v.  Fox,  (Iowa)  46  N. 
Cobden,  3  F.  &  F.  838, 1851 ;  Com.  v.  W.  Rep.  874, 1890 ;  People  v,  Robin- 
Williams,  2  Gush.  582,  1849;  People  son,  (Mich.)  49  N.  W.  Rep.  260,  1891 ; 
v.  Lamed,  3  Seld,  445, 1862;  Osborne  r.  People  ».  Griffin,  (Mich.)  43  N.  W. 
People,  2  Parker  C.  R.  588,  1855;  Rep.  1061,  1889;  State  v,  Gadbois, 
Hackett  v.  Com.,  15  Pa.  95,  1860  ;  (Iowa)  56  N.  W.  Rep.  272, 1893.  As  to 
State  V.  Manluff,  1  Houst.  C.  C.  208,  facts  showing  breaking  in  daytime, 
1878 ;  Johnson  v.  Com.,  29  Gratt.  796,  People  v,  Dupree,  (Mich  )  56  N.  W. 
1862 ;  Brown  v.  State,  59  Ga.  456, 1877 ;  Rep.  1046,  1893 ;  People  w.  Curley, 
State  V.  Woods,  31  La.  An.  267,  1875 ;  (Mich.)  58  N.  W.  Rep.  68.  1894 ;  State 
Franco  v.  State,  42  Tex.  276,  1875;  v.  Kepper,  (Iowa)  23  N.  W.  Rep.  304, 
People  V.  Beaver,  49  Cal.  57,  1875;  1885;  State  v,  Weldon,  (S.  C.)  17  S. 
Spahn  V.  People,  (HI.)  27  N.  E.  Rep.  E.  Rep.  688, 1898;  State  v.  Dawkins, 
688, 1891 ;  Gregory  v.  State,  (Ga.)  7  S.  (S.  C.)  10  S.  E.  Rep.  772, 1890 ;  State 
E.  Rep.  222,  1888 ;  Stete  v.  Ellwood.  v.  Meche,  (La.)  7  So.  Rep.  573, 1890. 
(R.  I.)  24  Atl.  Rep.  782, 1892  ;  People  *  State  v.  Squires,  11  N.  H.  37, 
V.  McCord,  (Mich.)  42  N.  W.  Rep.  1840;  Com.  v.  Tuck,  20  Pick.  356, 
1106, 1889;  Painter  v.  State,  (Tex.)  9  1838 ;  People  v.  Marks,  4  Parker  C. 
S.  W.  Rep.  774, 1888 ;  Hackett  r.  State,  R.  153, 1856;  Stoops  v.  Com.,  7  S.  & 
(Ga.)  15  S.  E.  Rep.  532, 1892 ;  State  v.  R.  491,  1822 ;  State  v.  Turner,  (Mo.) 
Franks,  (Iowa)  19  N.  W.  Rep.  832,  19  S.  W.  Rep.  645, 1892;  State  v.  Caah, 
1884;  People  V.Morton,  (Utah)  11  Pac.  (Kans.)  16  Pac.  Rep.  144;  People  v. 
Rep.  512,  1886;  People  v.  Stevens,  8  Burns,  (Mich.)  35  N.W.  Rep.  154, 1887. 
W.  Coast  Rep.  321,  1885;  Miller  v.  »  NeUbrandt  t;.  Stete,  53  Wis.  89, 
Stete,  (Ga.)  16  S.  E.  Rep.  985, 1893 ;   1882. 

Williams  v.  Stete,  (Tex.)  13  S.  E.  Rep.  *  Robinson  v.  Stete,  53  Md.  151, 
609, 1890 ;  Stete  v.  Anderson,  (Wash.)  1879 ;  supra,  §  810.  But  see  People  v. 
31  Pac.  Rep.  969, 1892 ;  Stete  v.  Mun-  Soto,  53  Cal.  415, 1879.  Whart.  Crim. 
son,  (Wash.)  34  Pac.  Rep.  932, 1893 ;   Ev.  J  149.    See  Dismukes  v,  Stete, 

*  2  East  P.  C.  513 ;  Olive  v.  Com.,  5  Bush.  376,  1869;  People  v,  Noonan, 
14  N.  Y.  Sup.  519, 1891. 
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CHAP.  X.]  BURGLARY.  [§  813. 

Where  a  man  burglariously  entered  a  room  in  which  a  young 
woman  was  sleeping,  and  grasped  her  ankle  without  any  attempt  at 
explanation,  when  she  screamed  and  he  fled,  this  is  evidence  of  an 
attempt  to  commit  a  rape,  and  must  be  submitted  by  the  court  to 
the  jury.'  But  a  mere  touching  the  foot  of  a  woman  is  not  ground 
from  which  such  an  intent  can  be  inferred.' 

It  is  no  defence  that  the  intent  was  impossible  of  execution  f  as 
where  the  thing  sought  was  not  in  the  house,*  or  that  it  was  frus- 
trated by  extrinsic  agencies.* 

§  813.  Mere  possession  of  stolen  goods,  without  other  evidence 
of  guilt,  is  not  to  be  regarded  as  primd  fade  evidence  of 
the  burglary.*    But  where  goods  have  been  feloniously  of  stolen 
taken  by  means  of  a  burglary,  and  they  are  immediately  teins^infer- 
or  soon  after  found  in  the  actual  and  exclusive  possession  J°ce  of 

*^  ,        burglary. 

of  a  person,  who  gives  a  &lse  account,  or  refuses  to  give 
any  account  of  the  manner  in  which  the  goods  came  into  his  posses- 
sion, proof  of  such  possession  and  guilty  conduct  may  sustain  the 
inference  not  only  that  he  stole  the  goods,  but  that  he  made  use  of 
the  means  by  which  access  to  them  was  obtained,^     There  should 

(Ala.)  3  So.  Rep.  671, 1888.   Under  the  *  State  v.  Beal,  87  Ohio  St.  108, 1881. 

Alabama  Code,  an  indictment  for  burg-  *  Supra,  ilS7;  State  v.  McDaniel, 

lary  may  allege,  in  a  single  count,  Winston,  (N.  C.)  No.  1,249, 1864. 

that  the  act  was  committed  with  the  "  People  v,  (Gordon,  40  Mich.  716, 

intent  to  steal,  or  to  commit  a  rape.  1879 ;  State  v.  Hayden,  45  Iowa,  11, 

State  V.  Tytus,  (N.  C.)  4  S.  E.  Eep.  1877;  People  v.  Beaver,  49  Cal.  67, 

29, 1887.  1875;  State  v.  Owsley,  111  Mo.  450, 

»  State  V,  Boon,  18  Ired.  244, 1858 ;  1892 ;   State  v,  Scott,  109  Mo.  226, 

Harvey  v.  State,  53  Ark.  425,  1890;  1892;  Freed  ».  State,  24  Tex.  App.  422, 

McComb  v.  Com.,  (Ky.)  12  S.  W.  Rep.  1887;  People  v.  Flynn,  73  Cal.  511, 

382,  1889;   State  v.  Ryan,  15  Oreg.  1887;  Ayres  v.  State,  (Tex.)  21  Tex. 

572, 1888.  App.  399,  1886 ;  State  t;.  Shaffer,  59 

«  Hamilton  t;.  State,  11  Tex.  App.  Iowa,  290, 1882;  Eley  r.  State,  (Tex.) 

116, 1881 ;  Mitchell  v.  State,  32  Tex.  13  8.  W.  Rep.   998,  1890 ;   State  v. 

Or.  479, 1893 ;  Fields  v.  State,  (Tex.)  North,  96  Mo.  615,  1888 ;  Shuler  v. 

24  S.  W.  Rep.  907, 1894,  as  to  touch-  State,  (Tex.)  23  Tex.  App.  182, 1887 ; 

ing  face.    See  Robinson  v.  State,  cited  State  v.  Jones,  (Nev.)  11  Pac.  Rep. 

mpra,  i  810 ;  Turner  v.  State,  24  Tex.  317,  1886 ;  People  v.  Hart,  (Utah)  37 

App.  12,   1887.    See,  also,  Kelly  v.  Pac.  Rep.  330,  1894 ;  Fahey  v.  State, 

State,  (Tex.)  22  S.  W.  Rep.  588, 1893.  (Ga.)  11  S.  E.  Rep.  607, 1890 ;  White 

»  Supra,  §  186;   State  v,  Beal,  37  v.  State,  72  Ala.  195,  1882.    But  see 

Ohio  St.  108, 1881 ;  though  see  R.  v,  Henderson  v.  State,  70  Ala.  23,  1881 ; 

Lyons,  2  East  P.  C.  497,  1778;  R.  v.  State  v.  Tilton,  63  Iowa  117, 1884. 

McPherson,  Dears.  &  B.  197,  1867;  ^  Com.  v.  McGorty,  114  Mass.  299, 

discussed  supra,  i  186  ;  and  see,  more  1873 ;  Davis  v.  People,  1  Parker  C.  R. 

fully,  infra,  J  820.  447, 1854 ;  Walker  v.  Com.,  28  Gratt. 
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§  813.]  CBiMEs.  [book  n. 

be  some  evidence  of  guilty  conduct,  besides  the  bare  possession  of 
the  stolen  property,  before  the  presumption  of  burglary  is  superadded 
to  that  of  the  larceny.^  But  extrinsic  mechanical  indications  may 
constitute  such  additional  evidence.' 


969, 1877 ;  Stuart  v.  People,  42  Mich.  ^  Ibid. ;  B.  v.  Coote,  2  Cox  C.  C. 
255, 1879;  Gaines  v.  State,  89  Ghi.  866,  188, 1847;  Longford  v.  People,  (111.) 
1892 ;  see  Martin  v.  State,  21  Tex.  25  N.  E.  Rep.  1009, 1890 ;  Matthews 
App.  1,  1886;  where  possession  of  v.  State,  86  Ga.  782, 1891 ;  Johnson  v. 
goods  was  not  shown ;  Magee  v.  Peo-  Com.,  (Ky.)  15  S.  W.  Rep.  671, 1891 
pie,  139  111.  188,  1891 ;  Mangham  v.  People  v.  Hannon,  85  Cal.  374, 1890 
State,  87  Ga.  549,  1891;  Beach  v.  England  v.  State,  89  Ala.  76,  1890 
State,  (Tex.)  12  S.  W.  Rep.  868, 1889;  Clifton  v.  State,  26  Fla.  528,  1890 
Lowe  t^.  State,  14  Lea,  (Tenn.)  204,  as  to  facts  insufficient  to  establish 
1884;  Christian  v.  State,  (Tex.)  21  burglary,  see  Henderson  t;.  Com.,  (Ey.) 
S.  W.  Rep.  252, 1893 ;  State  v.  Moore,  27  S.  W.  Rep.  808, 1894 ;  Cavender  v. 
(Mo.)22S.W.Rep.l086,1893;Medi-  State,  126  Ind.  47,  1890;  Coleman  ». 
cus  V.  State,  (Tex.)  22  S.  W.  Rep.  State,  26  Tex.  App.  673,  1888;  Peo- 
878, 1893;  People  v.  Arthur,  93  Cal.  pie  r.  McNutt,  64  Cal.  116,  1883, 
536,  1892;  State  v.  Mooney,  (Wash.)  Randolph  v.  State,  (Ala.)  14  So.  Rep. 
28  Pac.  Rep.  363,  1891 ;  Stete  v.  Jen-  792. 1894 ;  Walker  v.  State,  97  Ala.  85, 
nings,  (Iowa)  79  la.  518, 1890 ;  State  v.  1893 ;  People  v.  Carroll,  (Mich.)  20  N. 
Yohe,  (Iowa)  53  N.  W.  Rep.  1088,  W.  Rep.  66,  1884;  State  v.  Stevens, 
1893 ;  Ryan  r.  State,  83  Wis.  486, 1892 ;  (Iowa)  25  N.  W.  Rep.  777, 1885 ;  Jack- 
^  Boswell  V.  State,  (Ga.)  17  S.  E.  Bep.  son  v.  State,  28  Tex.  App.  143,  1889 ; 
805, 1893 ;  Woodruff  v.  Stete,  20  S.  W.  Jackson  v.  Stete,  28  Tex.  App.  370, 
Bep.  573,  1892 ;  Stete  v.  Owens,  79  1890 ;  Hamilton  r.  Stete,  (Tex.)  34  S. 
Mo.  619,  1883 ;  Gravely  v.  Com.,  86  W.  Bep.  32,  1893 ;  Harris  v.  Stete, 
Va.  396,  1889;  Stokes  v.  Stete,  84  84  Ga.  279, 1890. 
Ga.  268,  1890 ;  Boss  v.  Stete,  82  *  Com.  v.  Williams,  2  Cush.  582, 
Ala.  65,  1887 ;  Hicks  v,  Stete,  (Ala.)  1849;  People  v.  Lamed,  3  Seld.  445, 
13  So.  Bep.  375,  1893;  Stete  v.  War-  1862;  Knickerbacker  v.  People,  43  N. 


ford,  (Mo.)  16  S.  W.  Bep.  886, 1891 
Brown  v.  Stete,  61  Ga.  311,  1878 
Bryan  v.  Stete,  62  Ibid.  179,  1879 
Smith  V.  Stete,  62  Ibid.  663,  1879 


Y.  177, 1869 ;  Stete  v.  Harrold,  38  Mo. 
496,  1867 ;  Frank  v.  Stete,  39  Miss. 
705,  1864;  People  v.  Winters,  29  Cal. 
668, 1865 ;  see  Stete  v.  Owens,  79  Mo. 


Neubrandt  v,  Stete,  53  Wis.  89,  1881.  619, 1883  ;  Whart.  Crim.  Ev.  H  764  d 

See,  as  to  the  presumption  generally  seq.;   People  v,  Hope,  62  Cal.  291, 

arising  from  the  possession  of  stolen  1882 ;    Murks  v.  Stete,  92  Gra.  449, 

goods,    Whart.    Crim.    Ev.    i    758;  1893 ;  People  t;.  Lowrey,  70  Cal.  193, 

Cooper  V.  Stete,  87  Ala.  135,  1889;  1886;  People  v.    Calvert,  22   N.  Y. 

Stete  V.  Edwards,  109  Mo.  315,  1892;  Sup.  220,  1893;  Boyer  v.  Com.,  (Ky.) 

Stete  v.  Turner,  106  Mo.  272,  1891;  19  S.W.  Bep.  845, 1892;  Goldsmith  r. 

Payne   v.    Stete,  21  Tex.  App.  184,  Stete,  (Tex.)  22  S.  W.  Bep.  405,1893; 

1886;  Garrity  v.  People,  107  111.  162,  Clark  v.  Stete,  (Tex.)  26  S.  W.  Bep. 

1883;  Thomas  v.  State,  (Tex.)  22  S.  68, 1894;  Peoples.  M'Gilver,  (Cal.)  6 

W.  Bep.  144,  1893.    But  see  Talia-  W.  Coast  Bep.  490,  1885. 
ferro  V.  Com.,  77  Va.  411, 1883. 
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CHAP.  X.]  BURGLARY.  [§  815. 

It  is  not  necessary,  in  order  to  put  proof  of  goods  stolen  in  evi- 
dence, that  they  should  be  specified  in  the  indictment.* 

VIII.   INDICTMENT.^ 

§  814.  The  offence  must  not  only  be  laid  to  be  done  feloniously, 
but  also  burglariously ;  which  is  a  term  of  art,  and  can-  p^ 
not  be  expressed  by  any  other  word  or  circumlocution.^  technical 
It  must  be  stated,  also,  that  the  offender  broke  and  en-  should  be 
tered  the  house;  a  breaking  without  an  entry,  or  vice  "*®^* 
veraQy  is  insufiScient.*    The  want  of  owner^s  consent  need  not  be 
alleged.* 

§  815.  It  must  be  laid  to  be  done  in  a  mansion  or  dwelling- 
house;  and,  therefore,  if  it  be  only  said  to  be  in  the  house  of 

*  Infra,  {  820;  CJom.  v.  McGorty,  114, 1892;  but  see  Heed  v.  State,  14 
114  Mass.  299,  1873.  See  Foster  v.  Tex.  App.  662, 1883 ;  State  v.  Jordan. 
People,  49  How.  Pr.  69, 1874;  State  (La.)  1  So.  Rep.  655,  1887;  Cunning- 
V.  Dawson,  90  Mo.  149, 1886.  ham  v.  Com.,  (Ky.)  13  S.  W.  Rep.  104, 

*  For  forms  of  indictment,  see  1890;  Slaughter  v.  Com.,  (Ky.)  24  S. 
Whart.  Prec.  tit.  Bitbglary.  W.  Rep.  622, 1894;  Smith  v.  State,  93 

»  1  Hale,  550 ;  4  Co.  39  6 ;  5  Ibid.  Ind.  67, 1883;  Walker  v.  State,  (Ala.) 

121  b ;  Stete  v.  McDonald,  9  W.Va.  456,  12  So.  Rep.  83, 1892 ;  People  v,  Mur- 

1876 ;  State  v.  Hughes,  22  Ibid.  766,  ray,  (Cal.)  6  W.  Coast  Rep.  643. 1885. 

1884 ;  Portwood  v.  State,  29  Tex.  47,  *  1  Hale,  650.    In  Massachusetts, 

1867  ;  Whart.  Cr.  PI.  &  Pr.  ?  265.    As  under  the  Revised  Statutes,  the  term 

to  Illinois,  see  Lyons  v.  People,  68  is  no  longer  necessary.  TuUy  v.  Com., 

HI.  271,  1873.    As  to  immateriality  4  Mete.  357, 1842.    See  Tr.  &  H.  Prec. 

of  surplusage,  see  Harris  v.  People,  67.    That  the  entrance  need  not  be 

44  Mich.  305,  1880.    That  non-con-  averred  to  be  burglariously,  see  Reed 

sent  need  not  be  averred,  see  Buntain  v.  State,  14  Tex.  App.  662,  1883.    See 

v.  State,  15  Tex.  App.  485, 1883 ;  Mil-  Webb  v.  Com.,  87  Ky.  129,    1888; 

ler  V.  Com..  (Ky.)  20  S.  W.  Rep.  198,  Winston  v.  Com.,  (Ky.)  7  S.  W.  Rep. 

1892 ;  Gundy  t;.  State,  72  Wis.  1, 1888.  900,  1888,  as  to  General  Statutes  of 

See  People  v,  Haight,  7  N.  Y.  Sup.  Kentucky;  State  v.  Johns,  15  Oreg. 

89,  1889,  for  insufficiency  of  indict-  27,  1887 ;  State  v.  Huntley,  (Oreg.)  35 

ment  under  Penal  Code  of  New  York.  Pac.  Rep.  1065,  1894.   See  Sullivan  v. 

People  V.  Rogers,  81  Cal.  209,  1889.  State,  13  Tex.  App.  462, 

The  indictment  omitted  "feloniously,"  *  Sullivan  v.  State,  13  Tex.  App. 

but  charged  offence  in  language  of  the  462, 1883 ;  Reed  v.  State,  14  Ibid.  662, 

statute.     Held,  indictment  was  suffi-  1883 ;  overruling  Brown  v.  State,  7 

cient.  See  Hamilton  v.  State,  26  Tex.  Ibid.  619,  1880.    See,  also,  Com.  v. 

App.  208, 1888.    As  to  the  omission  Wicker,  (Ky.)  5  S.  W.  Rep.  428, 1887 ; 

of  "did"  in  the  indictment,  see  Jes-  Smith  v.  State,  (Tex.)  3  S.  W.  Rep. 

ter  V,  State,  26  Tex.  App.  369,  1888 ;  238, 1886 ;  Taylor  v.  State,  (Tex.)  5  S. 

Jones  V,  State,  25  Tex.  App.  226, 1888 ;  W.  Rep.  141,  1887 ;  Sullivan  v.  State, 

People  V,  Bosworth,  19  N.  Y.  Sup.  13  Tex.  App.  462, 1883. 
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§  816.]  CRIMES.  [book  II. 

such  a  one,  it  is  not  sufficient.^     The  words  mansion-house  suffi- 

ciently  describe  a  dwelling-house.* 
maitbe  In  Ohio,  under  the  statute,  the  ii  dictment  must  allege 

bl  d^u^  or  imply  that  some  person  resided  or  dwelt  in  the  house.' 
mg-house.  Where  the  burglary  is  in  any  out-house  which  by  law 
is  considered  part  of  the  dwelling-house,  it  must  still  be  laid  to  be 
done  in  the  dwelling-house.* 

§  816.  It  is  material  to  state  to  whom  the  mansion  belongs  with 
accuracy  in  the  indictment.*  The  ownership,  as  has  already  been 
seen,^  is  to  be  stated  to  be  in  the  occupant,  if  a  lessee  or  other  tenant 

*  1  Hale,  550,  566 ;  1  Hawk.  c.  88,  v.  Dan,  3  W.  Coast  Rep.  275,  1884. 
8.  10 ;  4  Bl.  Com.  224,  225.  Supra,  As  to  ownership  of  railroad  car,  see 
2  784.  As  to  meaning  of  dwelling-  Johnson  v.  State,  (Ala.)  17  So.  Rep. 
house,  see  Quinn  v.  People,  71  N.  Y.  488,  1894.  As  to  corporation  owner, 
561, 1878.  See  U.  S.  v.  Williams,  57  see  Crawford  v.  State,  68  Ga.  822, 
Fed.  Rep.  201,  1898,  as  to  breaking  1882 ;  State  v,  Mclntire,  59  Iowa,  264, 
into  "post-office."  1882;  Carter  v.  Com.,  (Ky.)  5  S.  W. 

'  Com.  V.  Pennock,  8  S.  &  R.  199,  Rep.  48.  1887.  See  as  to  averment  of 
1817 ;  Bigham  v.  State,  31  Tex.  Cr.  ownership  of  railway  car,  Johnson  v, 
244, 1892.  State,  (Ala.)  13  So.  Rep.  503,  1893; 

»  Forsyth  v.  State,  6  Ohio,  22,  1833.  State  v.  Dan,  (Nev.)  4  Pac.  Rep.  336, 

*  2  East  P.  C.  512 ;  McElrath  v.  1884 ;  State  v.  Wright,  (Oreg.)  24  Pac. 
State,  55  Ga.  562, 1875.  Rep.  229, 1890.   See  Robinson  v.  State, 

*  Supra,  ii  783  et  seq, ;  Wilson  v,  (Ala.)  4  So.  Rep.  774.  1888,  as  to 
State,  34  Ohio  St.  199, 1877 ;  State  v,  ownership  of  wife.  But  see  Jackson 
Shores,  31  W.  Va.  491,  1888 ;  State  v,  v.  State,  (Ala.)  15  So.  Rep.  344,  1894 ; 
Fockler,  22  Kans.  542,  1879;  but  see  State  v.  Brown,  (S.  C.)  11  S.  E.  Rep. 
State  V.  Nelson,  101  Mo.  477,  1890,  641,  1890;  State  v.  Hupp,  (W.  Va.)  6 
where  the  indictment  described  the  S.  E.  Rep.  919, 1888.  See  White  v. 
dwelling  entered  and  the  goods  stolen  State,  72  Ala.  195,  1893,  as  to  part- 
as  the  property  of  the  wife,  and  the  ners ;  Johnson  v.  State,  73  Ala.  483, 
proof  showed  that  the  dwelling  was  1883 ;  Pells  v.  State,  20  Fla.  774, 1884 ; 
owned  by  her  husband  and  the  goods  Peoples.  McGilver,  (Cal.)  6  W.  Coast 
by  her  daughter,  and  it  was  held  that  Rep.  490,  1885. 

under  Revised  Statutes  of  Missouri  •  See   supra,  H  787,  798,  804-7; 

1879,  J  1820,  the  variance  did  not  White's  Case,  Leach,  252, 1783 ;  Cole's 

work  an  acquittal.    People  v,  Rogers,  Case,  Moor,  466 ;  1  Hale,  558.    See 

81  Cal.  209, 1889.    Under  Penal  Code  Doan  v.  State,  26  Ind.    495,   1866 ; 

of  California,  see    Painter  v.  State,  State  v.  Morrissey,  22  Iowa,  158, 1867 ; 

26    Tex.  App.    454,  1888,   where   a  Cf.  People  v.  Van  Blarcom,  2  Johns, 

corn-crib  was  owned  by  A.  and  the  105,  1806 ;  Quinn  v.  People,  71  N.  Y. 

corn  by  B. ;   see  People  v.  Parker,  561,  1878;  Houston  v.  State,  38  Ga. 

91   Cal.  91,  1891,  as    to    allegation  165, 1868.    As  to  occupation  by  ten- 

of  ownership    of  a   barn ;    State    v,  ant,  see  supra,  i\  780,  789,  799. 
Franks,  64  Iowa,  39,  1884.    See  State 
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entitled  to  possession/  though  it  is  said  that  ownership  may  be  laid 
in   either    landlord   or    tenant.'      Under    the    Married 
Woman^s  Act  the  ownership  may  be  laid  in  a  married  ^J^^^'^' 
woman,  when  it  is  taken  and  occupied  by  her,*     When  ^^^|*^^ 
the  ownership  is  unknown,  it  may  be  so  stated.* 

§  817.  The  indictment  must  not  only  state  the  offence  to  have 
been  committed  in  the  night,  but  it  was  once  thought  that 
it  should  state  the  particular  hour  of  the  night ;  tliough  must  be 
it   was   not  held    necessary  that    the    evidence   should  ^Ite^en 
strictly  correspond  with  the  latter  allegation.'^    The  bet-  i^  the 
ter  opinion  now  seems  to  be,  that  it  is  enough  to  aver  the 
offence  to  have  been  in  the  night.^     It  is  also  enough  to  say  "  about 
the  hour  of  twelve  in  the  night  of  the  same  day."^     It  is  certainly 

An  unoccupied  house  of  A.  may  be  Laughlin,  11  Gush.  598,  1853 ;  Com. 

averred  to  be  the  dwelling-house  of  v.  Marks.  4Leighy  658, 1834;  Hall  v. 

A.,  on  an  indictment  for  breaking  and  People,  43  Mich.  417,  1876 ;  State  v, 

entering.  Com.  v.  Reynolds,  122  Mass.  Tazwell,  30  La.  An.  Pt.  II.  884,  1879; 

454, 1877 ;  Peoples.  Bitancourt,  (Cal.)  see  State  v.  Ruby,  61  Iowa,  86, 1883; 

15  Pac.  Rep.  744,          ;  Aldridge  v.  Coates  v.  State,  (Tex.)  20  S.  W.  Rep. 

State,  (Ala.)  7  So.  Rep.  48,         .  585,  1892.    But  see  Finlan  v.  State, 

That  proof  of  the  de  facto  existence  (Tex.)  13  S.  W.  Rep.  866,  1890,  and 

of  a  corporation  may  sustain  the  alle-  Rodriguez  v.  State,  (Tex.)  26  S.  W. 

gation  of  ownership,  see  Whart.  Crim.  Rep.  406, 1894 ;  State  v.  Miller,  (Wash.) 

Ev.  (9th  ed.)  H  164  a,  527.    It\fra,  28  Pac.  Rep.  375,  1891 ;  Laasiter  v. 

i  941 ;  supra,  J  716.  State,  67  Ga.  739,  1881 ;  Sampson  v. 

^  See  supra,  J  798.    State  v.  Short,  State,  (Tex.)  20  S.  W.  Rep.  708, 1892. 

54  Iowa,  392, 1880 ;  McCrellis  v.  State,  •  Whart.  Cr.  PI.  &  Pr.  §  130.    This 

69  Ind.  159, 1879 ;  State  v.  Ashton,  68  is  clearly  the  case  under  statutes  which 

Gra.  25, 1881 ;  see  Stokes  v. State,  (G^.)  specify  simply  ''the   night"  as  the 

10  S.  E.  Rep.  740,  1890.  predicate.    See  Com.  v,  Williams,  2 

Under  Alabama  statute,  see  Ander-  Cush.  582,  1849 ;  People  v.  Burgess, 

son  t;.  State,  48  Ala.  665, 1872;  Murray  35  Cal.  115,  1868.     But  at  common 

V,  State,  Ibid.  675, 1872.    As  to  joint  law,  as  has  been  already  shown,  the 

ownership,  see  Webb  v.  State,  52  Ibid,  reason  of  the  case  is  to  the  same  effect. 

422, 1874.  Supra,  i  810.    See  Martin  v.  State, 

*  Kennedy  v.  State,  81   Ind.  379,  (Wis.)  48  N.  W.  Rep.  119, 1891,  where 

1881.  As  to  joint  owners,  see  Coates  the  information  contains  two  counts 
V,  State,  (Tex.)  20  S.  W.  Rep.  585,  charging  sjeparate  burglaries  on  the 
1892 ;  Smith  v.  People,  (111.)  21  N.  W.  same  night  and  in  the  same  vicinity, 
Rep.  141, 1883.  it  was  not  an  abuse  of  discretion  to 

*  State  V.  Trapp,  17  S.  C.  467,  1881 ;  refuse  to  require  the  prosecutor  to 
aliter  at  common  law,  supra,  J  800.  elect  between  them. 

*  State  V,  Mclntire,  59  Iowa,  264,  '  State  v.  Seymour,  36  Me.  225, 1853 ; 

1882.  Methard  v.  State,  19  Ohio  St.  863, 

*  2  East  P.  C.  515.    See  Lewis  v,   1869. 
State,  16  Conn.  82, 1844 ;  Com.  v.  Mc- 
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insufficient  to  aver  the  offence  to  have  been  committed  between  the 
hours  of  twelve  at  night  and  nine  the  next  morning.^  But  the  date^ 
in  other  respects,  is  immaterial^  unless  affected  by  the  statute  of 
limitations.' 

§  818.  It  must  be  alleged  and  proved,  either  that  a  felony,  which 

must  be  specified,  was  committed  in  the  dwelling-house, 

Intent  to     qj.  ^Jjj^^  ^Jj^  party  broke  and  entered  with  intent  to  com- 

oommit  ^  .      , 

felony  mit  some  felony  within  the  same  ;^  and  the  averment  ot 
averred,  intent  will  be  enough,  without  an  averment  of  stealing.^ 
en^imw^  Where  the  averment  of  larceny  is  made  it  is  not  neces- 
sary, it  is  said,  to  aver  the  intent  to  be  felonious,  the 
presumption  being  that  it  was  so.^  But  it  is  unsafe  to  leave  out  the 
felonious  intent,  since  in  such  case  if  the  consummated  act  be  not 
proved,  the  defendant  must  be  acquitted.* 

The  same  burglary  may  be  laid  to  have  been  committed,  in  sev- 
eral counts,  each  with  a  distinct  intent.^ 

^  State  V.  Mather,  Chipman,  82.  20  Pick.  356, 1838 ;  Murray  v,  Stat«, 

An  indictment  charging  that  the  48  Ala.  675, 1871 ;  Snow  v.  State,  54 

goods  were  feloniously  and  burgla-  Ala.  138, 1875,  and  cases  next  cited, 

riously  taken  from  a  dwellitig-house,  See  Pardue  v»  State,  4  Baxt.  10, 1870 ; 

without  charging  that  this  was  done  Stevenson  v.  State,  5  Ibid.  681, 1871. 

in  the  night-time,  is  not  a  good  indict-  See  People  v,  Urquidas,  (Cal.)  81  Pac. 

ment  for  burglary,  but  is  only  an  in-  Rep.  52, 1892;  Ashford  v.  State,  (Nebr.) 

dictment  for  larceny.    Thompson  v.  53  N.  W.  Eep.  1036, 1893. 

Com.,  4  Leigh,  652,  1834.    The  nac-  That  under  Iowa  statute,  **  burgla- 

ton^  must  be  expressly  alleged.  Lewis  rious"  is  not  necessary  to  qualify  in- 

t>.  State,  16  Conn.  32, 1843;  Mark's  Case,  tent,  see  State  t^.  Short,  54  Iowa,  392, 

4  Leigh,  658, 1834.  But  see  Buchanan  1880. 

V.  State,  (Tex.)  5  S.  W.  Rep.  847, 1887 ;  *  Jones  v.  State,  11  N.  H.  269, 1840 ; 

Whart.  Cr.  PI.  &  Pr.  {  130.  State  v.  Squires,  Ibid.  37,  1840 ;  State 

»  State  V.  Branham,  13  S.  C.  385,  v,  Moore,  12  Ibid.  42, 1841;  Com.  v. 

1880.  Brown,  3  Rawle,  207, 1832 ;  People  v, 

»  Supra,  2  810;  Webster  v.  State,  9  Shaber,  32  Cal.  36, 1867.  See  Edwards 

Tex.  App.  75, 1851 ;  Jones  v.  State,  18  v.  State,  62  Ind.  34,  1878.     Supra, 

Fla.  889, 1882.  Under  Code  of  Wash-  J  810 ;  People  v.  Marks,  (Mich.)  51 

ington  Territory,  |  828,  it  is  unneces-  N.  W.  Rep.  638, 1892. 

sary  for  the  prosecution  to  show  the  *  R.  v.  Fumival,  R.  &  R.  445, 1821 ; 

intent  of  the  entry ;  see  Linbeck  v.  Jones  v.  State,  11  N.  H,  269,  1841 ; 

State,  (Wash.)  25  Pac.  Rep.  452, 1890;  State  v.  Ayer,  3  Fost.  301,  1857 ;  State 

Alderman  v.  State,  (Nebr.)  38  N.W.  v.  Brady,  14  Vt.  353,  1842;  Com.  v. 

Rep.  36, 1888 ;  Allen  v.  State,  12  Lea,  Tuck,  20  Pick.  356, 1838.    See  9upra, 

(Tenn.)  424, 1883.  ?J  811-12;  State  v,  Curtis,  30  La.  An. 

*  Supra,  §  810 ;  2  Hale,  513 ;  State  Pt.  II.  814,  1878 ;  Reed  v.  State,  14 

V.  Moore,  12  N.  H.  42,  1841 ;  State  v.  Tex.  App.  662, 1883. 

Brady,  14  Vt.  353, 1842;  Com.  v.  Tuck,  ^  1  East  P.  C.  515 ;  State  v,  Eaton, 
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If,  however,  no  committed  felony  being  averred,  the  indictment 
neglect  to  specify  the  felony  which  the  defendant  intended  to  com- 
mit, the  defect  is  fatal.^  But  when  this  is  well  laid,  surplusage  in 
describing  things  stolen  may  be  rejected.* 

Entrance^  as  well  as  breaking,  must  be  averred.^ 
§  819.  That  burglary  and  larceny  may  be  joined  is  elsewhere 
seen.^    When  larceny  is  joined  to  burglary,  the  defen-  Defendant 
dant  may  be  acquitted  of  one,  and  found  guilty  of  the  ™^{t^  JJ* 
other,  if  the  offence  on  which  there  is  a  conviction  is  burglary 
properly   pleaded.*    Thus,   if  the  prisoner  be  charged  victedof 
that  he  feloniously  and  burglariously  broke  and  entered  ^*"®^y- 

8  Harring.  554, 1845;  State  v.  Bean,  1881;  Becker  v,  Com.,  (Pa.)   9  Atl. 

(Me.)  1  East  Rep.  526 ;  Whart.  Cr.  Rep.  510, 1887. 

PI.  &  Pr.  }J  386-90.    As  to  intent  to  *  Supra,  §  27 ;  R.  v.  Vandercom,  2 

ravish,  see  People  v.  Bums,  63  Cal.  East  P.  C.  519,1796;  State  v.  Squires, 

614, 1882.    Infra,  |  821.  11  N.  H.  87,  1841 ;  Com.  v.  Hope,  22 

>  State   V.  Lockhart,  24  Ga.  420,  Pick.  1,  1839;  Crowley  v.  Com.,  11 

1857 ;  Portwood  v.  State,  29  Tex.  47,  Mete.  575,  1846 ;   Com.  v.  Brown,  3 

1867;  People  v.  Nelson,  58  Cal.  104,  Rawle,    207,   1832;    Com.    v,  Solby, 

1880.    If  the  larceny  be  defectively  16  W.   N.    C.    392,  1885;    State   v. 

averred,  it  may  be  rejected  as  surplus-  Hayden,  45  Iowa,  11,  1877 ;  Clark  v. 

age,  supposing  the  intent  to  be  well  C!om.,  25  Gratt.  908,  1875 ;  Berry  v, 

laid.    See  People  v.  Smith,  (Cal.)  24  State,  10  Ga.  511, 1852;  Bush  v.  State, 

Pac.  Bep.  988, 1890,  where  it  was  held  65  Ibid.  658,  1880 ;  Bell  v.  State,  48 

indictment  need  not  aver  the  degree  Ala.  684,  1872 ;  State  v,  Alexander, 

of  larceny  in  order  to  establish  bur-  56  Mo.  131,  1873 ;  State  v.  Turner,  63 

glary  under  the  Penal  Code  of  Cali-  Ibid.  436,  1876 ;  State  v,  Owens,  79 

fornia.    Williams  v.  State,  (Tex.)  5  Ibid.  619,  1879;  Harris  v.  State,  61 

S.  W.  Bep.  838, 1887 ;  Levine  v.  State,  Miss.  304, 1880 ;  Dunham  v.  State,  9 

(Tex.)  3  S.  W.  Rep.  660, 1887.    See  Tex.  App.  330,  1880.    See  State  v. 

Miller  v.  State,  (Tex.)  13  S.  W.  Rep.  Butterfield,  75  Mo.  297,  1881 ;  Yar- 

646,  1890;    Bigham  v.  State,  (Tex.)  borough  v.  State,  (Ga.)  12  S.  E.  Rep. 

20  S.  W.  Rep.  577,1892;  Larned  v,  650,1890;  States.  Hutchinson,  (Mo.) 

Com.,  12  Mete.  240,  1847;  State  v,  20   S.    W.    Rep.    34,1892;  State  t^. 

Booley,  64  Mo.  146,  1865;  and  see  M'Clung,  (W.  Va.)  13   S.  E.  Rep. 

infra,  J  820.    But  a  general  verdict  654, 1891 ;  State  v.  Crenshaw,  (La.)  12 

in  such  case  is  bad.    State  v,  Dooley,  So.  Rep.  628, 1893 ;  State  v.  Hecox,  83 

9upra,  Mo.  531, 1884 ;  State  v,  Owens,  79  Mo. 

'  ///m,  J820;  Burke  u.  State,  5  Tex.  619,  1883;  State  v.  Nicholls,  (La.)  22 

App.  74, 1878.  Rep.  85,1885.    That  the  conviction  of 

'  Supra,  {J  773,  818 ;  Pines  v.  State,  larceny  and  acquittal  of  burglary  is  a 

50  Ala.  153, 1874 ;  State  v,  Whitby,  15  bar  to  another  trial  for  the  burglary, 

Kans.  402,  1875 ;   Whart.  Cr.  PI.  &  see  Whart.  Cr.  PI.  &  Pr.  JJ  455,  465, 

Pr.  ?{  243,  465.  896. 

*  Whart.  Cr.  PI.  &  Pr.  }  244 ;  supra,  In  Mississippi  it  has  been  ruled  that 

i  818 ;  Harris  v.  State,  61  Miss.  304,  on  an  indictment  for  burglary  and 
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the  dwelling-house  of  J.  S.,  and  then  and  there  oertain  goods  of 
J.  S.  feloniously  and  burglariously  did  steal^  etc.;  the  indictment 
comprises  two  offences,  namely,  burglary  and  larceny ;  and  there- 
fore he  may  be  acquitted  of  the  burglary  if  in  accordance  with 
the  evidence,  and  found  guilty  only  of  the  larceny.*  But  in  such 
case,  if  the  prisoner  be  acquitted  of  the  larceny,  he  cannot,  as  has 
been  seen,  be  found  guilty  of  the  burglary,  unless  there  be  an  intent 
to  steal  charged;  because,  unless  intent  be  charged,  the  larceny 
constitutes  part  of  the  burglary.*  And  if  larceny  be  not  charged, 
there  can  be  no  conviction  of  larceny,*  nor  can  there  be  any  con- 
viction of  larceny  except  of  the  articles  specified  in  the  indictment.* 
Whether  the  sentence,  in  case  of  a  conviction  of  the  double  offence, 
can  be  for  burglary  plus  larceny,  depends  upon  local  practice  and 
sometimes  statutory  prescription.* 

Petit  larceny y  when  a  felony  can  be  joined  with  burglary.* 

larceny  a  general  verdict  of  guilty  Moore,  (Mo.)  22  SW.  Rep.  1086,1893; 

is    a  verdict   of  guilty  of  burglary  Robinson  v.  State  (Ala)  4  So.  Rep. 

alone.    Roberts  v.  State,  55  Miss.  421,  774.  1888 ;    and  Breese  t;.  State,  12 

1878.  Ohio  St.  146, 1861,  declaring  for  bur- 

*  See,  also,  State  v,  Brady,  14  Vt.  glary  alone ;  and  see  Lyons  v.  People, 
353,  1842;  Shaffer  v.  State,  59  Iowa,  68  111.  271, 1873.  When  the  convic- 
290, 1882 ;  State  v.  C!ocker,  8  Harring.  tion  is  for  larceny,  the  grade  is  deter- 
554, 1843;  State  w.  Hayes,  (Mo.)  16  S.  mined  by  value,  as  in  other  cases  of 
W.  Rep.  514, 1891 ;  State  v.  Hupp,  larceny.  State  v.  Barker,  64  Mo.  282. 
(W.  Va,)6S.  E.  Rep.  919, 1888;  State  1876.  See,  also,  People  t;.  Hall.  (Cal.) 
v.  Johnson,  34La.  An.  49, 1882 ;  Shep-  30  Pac.  Rep.  7, 1892 ;  Gordon  v.  State, 
herd  v.  State,  42  Tex.  501, 1875 ;  Peo-  71  Ala.  315, 1881 ;  Smith  v.  State, 
pie  V.  Barry,  (Cal.)  29  Pac.  Rep.  1026,  (Tex.)  3  S.  W.  Rep.  238, 1886. 

1892 ;  State  v,  Wilson,  59  N.  H.  139,       On  a  conviction  for  breaking  and 

1879.  entering  a  store,  and  stealing  there- 
^  See  Whart.  Cr.  PI.  &  Pr.  H  465-8 ;   from,  the  prosecuting  officer  may  enter 

R.  V.  Fumival,  R.  &  R.  445,  1821 ;  a  nolle  prosequi  as  to  the  breaking  and 
Jones  v.  State,  11  N.  H.  269,  1841 ;  entering,  and  thereby  leave  the  de- 
State  V.  Dawkins,  (S.  C.)  10  S.  E.  fendant  punishable  for  the  simple 
Rep.  772, 1890.  larceny  alone.    Anon.,  31  Me.  592, 

»  State  V.  Warner,    14  Ind.   572 ;  1850. 

1860;  Fisher  v.  State,  46  Ala.  717,  "  But  see  Short  v.  State,  63  Ind.  376, 

1871 ;  Roberts  v.  State,  14  Ga.  8, 1853.  1878 ;  State  v.  Ford,  30  La.  An.  Pt.  L 

*  State  V.  M'Graw,  74  Mo.  573,  811,  1878;  Adams  v.  State,  55  Ala. 
1881.  143,  1875;  People  v,  Murray,  8  Cal. 

^  See  Kite  v.  Com.,  11  Mete.  581,  519, 1857. 

1846 ;  State  v.  Henley,  30  Mo.  509,  As  to  comdction  of  petit  larceny, 

1860,    sustaining    double    sentence,  see  Borum  v.  State,  66  Ala.  468,  1880. 

See  Peoples.  Brooks,  3  W.  Coast  Rep.  In/ray  J  862  a.    See,  also.  People  v. 

57 f  for  previous  conviction.  State  v.  Murray,  8  Cal.  51 9, 1857;  tfj^a,}  802  a. 
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A  general  verdict  of  guilty,  on  an  indictment  for  burglary  and 
larceny,  will  be  regarded  as  exclusively  applying  to  the  charge  of 
burglary.^ 

§  820.  If  the  indictment  charge  generally  an  intent  to  steal  the 
goods  "  in  the  said  dwelling-house  then  and  there  being," 
this  is  good,^  and  may  be  sustained  by  proof  of  stealing  tended  to 
the  goods  of  C.  D.,  a  stranger  in  said  house,*  or  by  ^^^^^^ 
proof  of  intent  to  steal  whatever  was  in  the  house  ;*  and  be  speci- 
this  holds  good  even  though  the  indictment  should  aver, 
besides  the  intent,  an  actual  stealing  of  the  goods  of  E.  F.,  which 
goods  belonged  only  to  E.  F.  as  joint  owner  with  G  .H.,  or  to  G.  H. 
exclusively.*     For  the  averment  of  stealing  may  be  rejected  as 
surplusage,*  and  the  burglary  left  to  stand  supported  solely  by  the 
intent,  and  it  is  enough  to  aver  the  intent  to  be  generally  to  steal 
the  goods  which  are  in  the  house.     There  are  English  authorities, 
as  we  have  seen,  to  the  effect  that  if  the  intent  be  averred  to  be  to 
steal  the  goods  of  A.  B.,  it  is  a  fatal  defect  if  no  goods' of  A.  B. 
are  in  the  house/     This  is  no  doubt  true  when  there  is  no  separate 
averment  of  intent,  and  when  the  ownership  in  the  averment  of 
larceny  is  wrongly  stated.®     But  the  weight  of  authority,  as  has 
been  noticed,  is  that  it  is  no  defence  that  the  burglar  was  mistaken 
as  to  the  ownership  of  the  goods.^    And  it  may  be  regarded  as  a 

^  Roberts  v.  State,  65  Miss.  421,  Clarke,  1  C.  &  K.  421,  1844 ;  Lamed 

1878.    See  State  v.  Christian,  80  La.  v.  Com.,  12  Mete.  240, 1847 ;  State  v. 

An.  Pt.  I.  367,  1878 ;  Robertson  v.  Brady,  14  Vt.  363, 1842 ;  State  v,  Riv- 

State,  6  Tex.  669, 1849.  ers,  ( Iowa)  27  N.  W.  Rep.  781, 1886. 

«  Com.  V.  McGorty,  114  Mass.  299,  «  Supra,  J  818. 

1878 ;  Jones  v.  State,  18  Fla.  889,  ^  R.  v,  Jenks,  2  Leach,  774, 1796 ;  2 

1882.    See,  generally,  Bluett  v.  State,  East  P.  C.  514 ;  R.  v.  Lyons,  Ibid. 

12  Tex.  App.  39,  1854.  497, 1778 ;  R.  v.  McPherson,  Dears.  & 

'  R.  V.  Lawes,  1  C.  &  K.  62,  1843 ;  B.  197, 1857.    See,  as  parallel  case,  R. 

Hall  V,  State,  48  Wis.  688, 1880 ;  State  v,  Parfit,  8  C.  &  P.  288, 1838 ;  State  v. 

V,  Clifton,  30  La.  An.  Pt.  II.  951,  Shaffer,  69  Iowa,  290,  1882.    Supra, 

1878 ;  but  see  Wilburn  v.  State,  41  ii  186,  644. 

Tex.  237,  1874.  ®  State  v,  Manluff,  1  Houst.  C.  C. 

*  Osborne  v.  People,  2  Parker  C.  R.  208, 1866 ;  State  v,  Lee,  Ibid.  335, 1870. 
688, 1855 ;  State  V.  McDaniel,  Winston,  «  Supra,  U  186,812;  R.  v.  Clarke, 
(N.  C.)  249,  1864;  Olive  v.  State,  6  1  C.  &  K.  421, 1844;  State  v.  Brady, 
Bush,  376,  1869 ;  and  see  supra,  JJ  14  Vt  523, 1842 ;  State  v.  Beale,  37 
101  €t  seq,  Ohio  St.  108,  1875. 

*  See  supra,  ?§    120,    186 ;    R.    v. 
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rule  that  when  the  intent  is  distinctly  averred  it  is  not  necessary 
to  specify  the  goods  stolen/  or  their  valiie.^ 

§  821.  It  has  been  already  seen  that  if  the  intent  be  proved  to  be 
Counts  ^  commit  a  misdemeanor  {e.  g,,  assaulting  instead  of 
varying  killing,  or  embezzlement  instead  of  larceny ),  an  acquittal 
beintro-  must  be  had,  not  merely  on  account  of  variance,  but 
because  no  felonious  intent  is  proved.*  To  avoid  such 
variances,  it  is  important  to  have  several  counts  in  cases  of  doubt, 
so  as  to  adapt,  as  has  been  already  observed,  the  intent  to  any  con- 
tingency of  the  trial.*  Different  phases  of  statutory  burglary  may 
be  also  joined.* 

IX.   ATTEMPTS. 

Attempts         §  822.  An  attempt  at   burdary  is  indictable  at  oom- 

indictable  ^    _        .        _  ,         _\  /.    ,  i     /.       j       i,. 

at  common  mon  la\v  ^i^d  breaking  a  gate  of  the  yard  of  a  dwelling- 
*^'  house  with  intent  to  commit  burglary  is  such  an  attempt.^ 

*  Spencer  v.  State,  13  Ohio,  401,  v.  State,  70  Ala.  23, 1881 ;  conira,  Peo- 

1844;  Hillfiman  v.  State,  68  Ga.  836,  pie  v.  Murray,  8  Cal.  619,  1857;  the 

1881 ;  State  v,  Beckworth,  68  Mo.  82,  reason  given  being  that  petit  larceny 

1878.    See  State  v.  Bartlett,  55  Me.  is  a  misdemeanor  only.    But  if  the 

200, 1867 ;  Com.  v.  Williams,  2  Cush.  intent  be  to  steal  the  goods  of  A.  B., 

582,  1849;  Hunter  v.  State,  29  Ind.  this  intent  is  irrespective  of  value, 

80, 1868 ;  Boose  i;.  State,  10  Ohio  St.  and  hence  this  distinction  is  not  good. 

575, 1860 ;  Burke  v.  State,  5  Tex.  App.  In  any  view  it  does  not  hold  where 

74,  1878;  Johnson  v.  Com.,  (Ky.)  7  petit  larceny  is  a  felony.     Short  v. 

S.  W.  Rep.  927,  1888 ;  Hillsman  v.  State,  63  Ind.  376, 1878. 

State,  68  Ga.  836, 1882.  »  Supra,  {  810 ;  R.  v.  Dingley,  2 

»  Spears  v.  State,  2  Ohio  St.  585,  Leach,  841,  1687 ;  B.  v.  Knight,   2 

1853;  State  r.  Beckworth,  68  Mo.  82,  East  P.  C.  510,  1782;  B.  v,  Dobbs, 

1878;  Kelly  v.   State,  72  Ala.  244,  Ibid.  513, 1770. 

1882 ;   Henderson  v.  State,  70  Ibid.  *  2  East  P.  C.  515 ;  2  Leach  C.  C. 

23,  1881 ;  Farley  v.  State,  (Ind.)  26  1105,  note.    See  Bell  v.  State,  48  Ala. 

N.  E.  Rep.  898,  1891 ;  State  v.  Scott,  684, 1872. 

(Mo.)  19  S.  W.  Rep,  89, 1892 ;  State  v.  *  Whart.  Cr.  PI.  &  Pr.  J  290 ;  Gon- 

Yates,  (Ohio)  10  Crim.  Law  Mag.  439.  zales  v.  State,  12  Tex.  App.  657, 1882. 

A  dog  is  a  "  thing  of  value,"  and  burg-  •  Supra,  i  185.    R.  v.  Spanner,  12 

lary  may  be  committed  where  larceny  Cox  C.  C.  155, 1872 ;  R.  v.  Bain,  L.  & 

of  dog  is  intended.    Green  v.  State,  C.  129,  1862;  9  Cox  C.  C.  98, 1862; 

21  Tex.  App.  64, 1886 ;  State  v,  Kane,  State  v,  Halford,  (N.  C.)  10  S.  E.  Rep. 

68  Wis.  260, 1885 ;  Duncan  v.  Com.,  524, 1889. 

(Ky.)  4  S.  W.  Rep.  321, 1887 ;  Hamil-  '  Com.  v.  Smith,  6  Phila.  805, 1867. 

ton  V.  State,  (Tex.)  24  S.  W.  Rep.  32,  See  People  v.  Morgan,  13  N.  Y.  Sup. 

1893;   State  v.  Jennings,   (Iowa)  44  448, 1891,  as  to  possession  of  burglar's 

N.  W.  Rep.  799,  1890 ;  State  v,  Kane,  tools,  under  Penal  Code  of  New  York, 

(Wis.)  23  N.  W.  Rep.  488, 1885 ;  Kelly  §  508 ;  Davis  v.  State,  (Ala.)  6  So.  Rep. 

V.  State,  72  Ala.  244,  1882 ;  Henderson  266, 1889. 
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POINTS  BEQUESTED  FOB  THE  DEFENOE  IMPEOPEBLY 
BEFUSED,  AND  EBBONEOUS  0HABGE8. 

Beasonable  Donbt    Oorrespondence  of  Proof  with  Indictment. 

The  court  was  requested  by  the  defendant  to  charge  that  as  the  charge  in 
the  indictment  was  ''  by  force  in  the  night-time/'  the  entry  must  be  found  as 
alleged  beyond  a  reasonable  doubt  Befiised.  Held  error.  Melton  v.  State, 
24  Tex.  App.  287, 1887. 

The  court  instructed  the  jury  in  a  case  where  the  evidence  showed  that 
part  of  the  stolen  goods  had  been  found  by  defendant  some  time  after  the 
burglary,  that  if  they  believed  that  the  goods  were  carried  away  as  stated  in 
the  indictment,  "  and  that  recently  thereafter  the  same  property,  or  any  part 
thereof,  was  found  in  defendant's  possession,  then  the  law  presumes  that  the 
defendant  is  guilty  of  both  the  burglary  and  the  larceny,  and  if  he  has  failed 
to  account  for  his  possession  of  said  property  in  a  manner  consistent  with  his 
innocence  this  presumption  becomes  conclusive  against  him."    Held  error. 

State  V,  Scott,  109  Mo.  226, 1891. 

< 

Burglary  with  Intent  to  Oomxnit  Bape. 

On  the  trial  of  an  indictment  for  burglary  with  intent  to  commit  a  rape  it 
was  error  for  the  court  to  refuse  defendant's  request  to  define  to  the  jury  the 
character  of  force  necessary  to  constitute  rape.  Mitchell  v.  State,  32  Tex. 
Or.  479, 1893. 

Force  as  WeU  as  Frand  in  the  Entering  Necessary. 

Where  the  indictment  charged  an  entry  by  force,  threats,  and  fraud,  and 
the  evidence  showed  that  the  defendant  was  admitted  into  the  house  by  a 
domestic  servant,  who  was  an  accomplice,  it  was  held  error  for  the  trial  judge 
to  so  frame  his  charge  as  to  hinge  the  guilt  of  the  defendant  upon  an  entry 
effected  by  fraud,  ignoring  force  altogether.  Neiderluck  v.  State,  23  Tex. 
App.  38, 1887. 

The  court  charged  the  jury  in  effect  that  an  entry  into  a  house  in  the 
night-time  through  an  open  door,  without  the  consent  of  the  owner  and  with 
intent  to  steal,  was  a  forcible  entry  and  was  burglary.  Held  error.  Costello 
V.  State,  (Tex.)  21  S.  W.  Rep.  360, 1893. 

Stealing  in  a  Store  in  the  Dasrtime. 

Where  the  evidence  showed  that  defendant  entered  a  store  in  the  daytime 
through  an  open  door,  defendant  requested  the  court  to  charge :  "  The  fact 
that  a  person  attempts  to  steal  while  in  a  building  is  not  sufficient  without 
other  circumstances  proved  to  cast  on  him  the  burden  of  proving  himself  not 
guilty  of  burglary."  Refused.  Held  error.  People  v.  Barry,  94  Cal.  481, 
1892. 
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CHAPTER  XI. 


ARSON. 


Arson  is  the  malicious  burning 
of  another's  house,  {  825. 
I.  Burning. 

Any  appreciable  burning  is  suf- 
ficient, i  826. 

Must  be  causal  connection 
between  ignition  and  com- 
bustion, i  827. 

Means  of  ignition  are  imma- 
terial, I  828. 
II.  Intent. 

Burning  must  be  malicious, 
1829. 

Maliciously  burning  one's  own 
house  and  thereby  burning 
another's  is  arson,  {  880. 

Intent  to  be  inferred  from  facts, 
8  831. 
III.  Pbopekty  Burned. 

Arson  to  burn  house  and  con- 
tiguous warehouses,  J  833. 

And  so  of  barn,  2  834. 

But  not  a  deserted  or  unfinished 
dwelling,  {  835. 

By  statute  ofience  extended, 
i  835  a. 


IV.  Ownership. 

Ownership  at  common  law  must 

be  established,  J  836. 
Possession  is  the  test,  {  837. 
Husband  and  wife  not  guilty 
of  arson  in    burning    their 
common  house,  i  838. 
V.  Indictment. 

Indictment  must  contain  tech- 
nical terms,  2  839. 
At  common  law  building  may 

be  laid  as  house,  J  840. 
Ownership  must  be  laid  and 

proved  as  laid,  J  841. 
Intent  to  defraud  should  be  cor- 
rectly stated,  i  842. 
VI.  Burning  with  Intent  to  De- 
fraud Insurers. 
Such  burning  is  statutory  arson 
«  843. 
VII.  Attempts. 

Indictable  at  common  law,  i 

844. 

Points  for  Defence  Improperly 

Refused,      and      Erroneous 

Charges.    (See  end  of  chapter.) 


Arson  is 
the  mali- 
cious burn- 
ing of 
another's 
house. 


ARSON   AT   COMMON   LAW.^ 

§  826.  Arson  is  the  malicious  and  wilful  burning  of 
another's  house  f  the  gist  of  the  offence  being  the  danger 
to  the  life  of  persons  who  may  be  dwelling  in  the  house 
fired.^    When  the  firing  of  an  out-house,*  from  the  nature 


^  See  Wharton's  Prec.  389-409. 

«  4  Bl.  Com.  220.  See  People  v. 
Fisher,  51  Cal.  319,  1876 ;  Young  v. 
Com.,  12  Bush,  243, 1876. 

*  See  cases  cited  in/raj  J  837.  See 
People  V.  Fanshawe,  137  N.  Y.  68, 
1893,  for  arson  under  Penal  Code  of 

724 


New  York;    People  v.    Lee    Hung, 
(Cal.)  1  W.  Coast  Rep.  45, 1883. 

*  The  common  law  in  this  respect  is 
now  absorbed  in  statutes  making  such 
offences  specifically  indictable.  See 
State  V.  Roper,  88  N.  C.  656,  1883. 
I^fra,  |§  1065  et  seq. 
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of  things,  is  likely  to  communicate  the  flames  to  the  house,  this 
is  a  firing  of  the  house.^  It  is  also  said  to  be  arson,  at  com- 
mon law,  maliciously  and  wilfully  to  burn  another  person's  barn 
stored  with  hay  or  grain.*  And  the  reasons  for  this  position  are : 
(1)  that  not  only  cattle  are  sheltered  in  barns,  but  that  they  are  often 
occupied  by  persons  who  have  charge  of  them ;  and  (2)  that  their 
contiguity  to  dwelling-houses,  and  their  inflammable  character, 
render  the  fire  which  consumes  them  likely  to  spread  to  the 
dwelling-house.  When  such  is  the  case,  and  when  the  fire  thus 
maliciously  started  burns  the  dwelling-house,  the  offence  is  arson 
at  common  law.^ 


I.   BURNING. 

§  826.  The  offence  is  consummated  by  the  least  burning  of  the 

ip- 

kble 

"  The  burning  necessary  to  constitute  arson  of  a  house  sufficient. 


house.     The  charring  of  floor  or  wall  is  suflBcient  *  and  it   . 
makes   no   matter  how  soon   the  fire  be  extinguished.*  predaf 

/^nni  1  .  ....  /.I  Dl 


*  E.  V,  Cooper,  5  C.  &  P.  535, 1833 ;  Rep.  542,  1890.  Under  General  Stat- 
Gage  V.  Shelton,  3  Kich.  242,  1832.  utes  of  Kentucky,  it  is  arson  to  burn 
See  2  East  P.  C.  1020 ;  B.  v,  Jones,  2  a  barn  containing  wheat,  etc.  Cook 
Mood.  C.  C.  308, 1844 ;  Overstreet  v.  v.  State,  83  Ala.  62,  1887.  "  Corn- 
State,  46  Ala.  30,  1871.  In  the  New  pen  "  includes  "  corn-crib  *'  under 
York  Penal  Code  of  1882,  JJ  486-493,  Sess.  Acts  Alabama,  1885,  and  burning 
this  definition  is  modified  and  the  thereof  is  arson  in  the  second  degree, 
offence  divided  into  three  degrees.  See  See,  also,  Leonard  v.  State,  96  Ala. 
Cook's  Code  of  Criminal  Procedures  108, 1892,  as  to  arson  in  third  degree, 
and  Penal  Code,  1890,  p.  246-67.  State  v.  Roberts,  15  Greg.  187, 1887. 
See  Combs  v.  Com.,  (Ky.)  20  S.  W.  '  R.  v.  Cooper,  lU  supra.  See  Gver- 
Rep.  221,  1892.  Communicating  fire  street  v.  State,  46  Ala.  30,  1871. 
firom  bam  to  house  does  not  raise  *  R.  v,  Russell,  C.  &  M.  541,  1842 ; 
crime  to  first  degree  unless  when  the  Com.  v.  Tucker,  110  Mass.  403, 1872 ; 
dwelling-house  took  fire  there  was  a  State  v,  Sandy,  3  Ired.  570,  1843 ; 
human  being  in  it.  State  v.  Grimes,  State  v.  Mitchell,  5  Ibid.  350,  1845 ; 
49  Minn.  443, 1892.  People  v,  Haggerty,  46  Cal.  354, 1873 ; 

»1   Hale    P.    C.  567;  Sampson  t;.  People  v.  Simpson,  50  Ibid.  304, 1875. 

Com.,  5  W.  &  S.    385,  1843,    Infra,  But  not  if  house  was  simply  scorched 

§  834.    But  see  contra^  as  to  stack  of  and    smoked.    Woolsey  v.  State,  30 

hay.  Creed  V.  People,  81  111.  565,  1876.  Tex.  App.  346,1891;  see  Blanchette 

Compare  Com.  v,  Macomber,  3  Mass.  v.  State,  (Tex.)  24  S.W.  Rep.  507, 1893; 

254,  1807 ;  Gibson  v.  State,  54  Md.  Smith  v.  State,  23  Tex.  App.  357, 1887. 

447,  1880 ;  State  v.  Pope,  9  S.  C.  273,  *  1  Hawk.  c.  39,  s.  17  ;  3  Inst.  66 ; 

1877.   As  to  burning  of  corn-crib  after  1  Hale,  569 ;  Dalt.  606 ;  2  Russ.  on 

having  been  torn  down,  see  Mulligan  Cr.  558 ;  State  v,  Babcock,  51  Vt.  570, 

V.  State,  25    Tex.    App.    199,    1888.  1878;    Hester  v.  State,  17  Ga.  130, 

See  DcShazer  v.  Com.,  (Ky.)  14  S.  W.  1857. 
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at  oommoD  law,"  says  Sir  William  Russell,^  ^*  must  be  an  actual 
burning  of  the  whole  or  some  part  of  the  house  f  .  .  .  but 
it  is  not  necessary  that  any  part  of  the  house  should  be  wholly 
consumed,  or  that  the  fire  should  have  any  continuance ;  and  the 
offence  will  be  complete  though  the  fire  should  be  put  out,  or  go 
out  of  itself."^  "  Setting  fire  to  "  is,  in  this  sense,  equivalent  to 
"  burning."* 

To  burning  it  is  not  necessary  that  there  should  a  flame.^ 

Whether  a  board,  produced  in  court,  is  burned,  is  a  question  for 
the  jury.* 

Burning  of  personal  property  in  a  house  is  not,  however,  arson 
unless  the  building  itself  be  in  some  way  charred  or  burned.' 

§  827.  As  has  been  already  nhown,^  there  must  be  a  causal  con- 
nection between  the  ignition  and  combustion.  The  de- 
cauBai  fendant  is  not  responsible  if  the  combustion  take  place 
be?ween°"^  from  the  agency  of  extraordinary  and  incalculable  nat- 
ignition  ural  causes,  or  from  the  interposition  of  the  independent, 
bustion.  self-determined  action  of  another  person.*  The  defen- 
dant's participation  must  be  proved  beyond  reasonable 
doubt^*^ 

The  jury  in  somejurisdictions  may  be  taken  to  view  the  house.** 
Experiments  are  admissible  to  show  the  character  of  the  burning." 

How  far  a  watchman,  appointed  to  watch  for  fires,  is  responsible, 
if  by  negligence  on  his  part  he  omits  to  give  notice  that  a  fire  has 
begun,  has  been  already  discussed.*^ 

§  828.  The  instrument  of  burning  is  immaterial.     To  set  on  fire 

^  2  Buss,  on  Cr.  548.  As  to  attempt,  show  that   he    was    the  incendiary, 

see  supra,  ?  181.  Whart.  Crim.  Ev.  JJ  439  et  seq.    See 

*  See  R.  V.  Judd,  2  T.  R.  256.  See  Sam  v.  State,  33  Miss.  347,  1862. 
^  3  Inst.  66 ;    Dalt.  506  ;  1   Hale,       ^  Supra,  {  826. 

568,  569 ;  1  Hawk.  P.  C.  c.  39,  s.  16,  ^  Supra,  \  153. 

17;  2  East  P.  C.  c.  21,  s.4;  Com.  v.  •  McDade  v.  People,  29  Mich.  50, 

Van  Shaack,  16  Mass.  105, 1819.  1873. 

*  State  V.  Dennin,  32  Vt.  158, 1860.  ^°  People  v.  Fairchild,  48  Mich.  31, 
^  R.  V.  Stallion,  \.  Mood.  C.  C.  398,  1882 ;    Brown  v.  CJom.,  87  Va.  215, 

1833.  1890. 

«  Com.  v.  Betton,  5  Cash.  427, 1850.  "  Fleming  v.   State,  11    Ind.   234, 

The  corpm  delicti  includes  both  the  1858 ;  Whart  Cr.  PI.  &  Pr.  {  707. 

burning  of  the  house  and  the  defen-  ^'  R.  v,  Haseltine,  12  Cox  C.  C.  404, 

dant's  guilty  agency,  which  should  be  1873. 

established  before  confessions  of  an  ^  Supra,  1 130. 

accused  party  should  be  received  to 
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by  hotshot  would,  no  doubt,  be  arson ;  and  so  of  kindling 

a  fire  in  a  stack,  or  other  adjacent  structure,  likely  to  jg^tTon 

communicate  to  the  dwelling,  and  which  does  so  com-  ?p.  iD^o^a- 

municate.^     Burning  a  series  of  houses  by  one  ignition, 

though  the  periods  of  the  conflagration  of  each  were  successive, 

may  be  charged  as  one  act.^ 

II.   INTENT. 

§  829.  The  burning  must  be  malicious,^  otherwise  it  is  not  felony, 
but  only  a  trespass,  and  therefore,  as  we  have  seen,*  no  negligence 
or  mischance  amounts  to  it.     Thus,  in  England,  if  a  person  not 
properly  qualified,  by  shooting  at  game,  happen  to  set  fire 
to  the  thatch  of  a  house,  or  if  a  man  shooting  at  the  poul-  must  be 
try  of  another  do  the  same,  the  offence  is  not  arson.*  And  ^^  ^^^^^' 
it  has  been  held  that  the  setting  fire  by  a  prisoner  to  his  cell  is  not 
arson,  if  the  intent  were  merely  to  effect  his  own  escape  by  making 
a  hole,  and  not  to  burn  down  the  building,  though  it  is  otherwise 
if  the  intention  were  to  burn  the  house.^     It  has  also  been  argued 
that  if  a  man,  intending  to  commit  a  felony,  by  accident  set  fire  to 
another's  house,  this  is  arson  at  common  law,  and  also  within  the 
statute  f  and  so  if,  intending  to  set  fire  to  the  house  of  A.,  he  acci- 
dentally set  fire  to  that  of  B.®    But  in  the  former  case  the  better 

*  R  V.  Cooper,  6  C.  &  P.  685, 1833 ;  1787 ;  Stevens  v.  Com.,  4  Leigh,  683. 
Grimes  v.  State,  63  Ala.  166,  1879.  1834 ;  Luke  v.  State,  49  Ala.  30, 1873 ; 
See  infra,  J  834 ;  supra,  {  162.  Lockett  v.  State,  63  Ibid.  5,  1879  ; 

*  Woodford  v.  People,  62  N.  Y.  22  Am.  Rep.  256,  and  Twte.  In  Delany 
117,  1876.  But  see  Whart.  Cr.  PL  &  v.  State,  the  distinction  in  the  text  is 
Pr.,  II  264,  296,  469.  affirmed.   Washington  v.  State,  87  Ga. 

»  2  East  P.  C.  1033 ;   Jesse  v.  State,  12,  1891 ;  State  v.  Collins,  2  Idaho, 

28  Miss.  100, 1866.    See  R.  v.  Nattrass,  1182,1892.    But  see  Willis  v.  State, 

16  Cox  C.  C.  73,  1880;  R.  v,  Harris,  32  Tex.  Cr.  634,  1894;  Smith  v.  State, 

Ibid.  76, 1880 ;  Davis  v.  State,  16  Tex.  23  Tex.  App.  357,  1887. 

App.  694,  1884.    See  People  v.  Fan-  '  See  Foster,  258,  259 ;  1  Hale,  667- 

shawe,  19   N.  Y.    Sup.    866,  1892 ;  9 ;  R.  r.  Regan,  4  Cox  C.  C.  335, 1850, 

Winslow  V.  Stat«,  76  Ala.  42,  1884;  cited  mpra,  |  120.     But  see  R.  v. 

Heard  v.  State,  23  Rep.  549,  1887 ;  Faulkner,  11  Irish  L.  T.  13 ;  13  Cox 

State  V.  Phifer,  90  N.  C.  721, 1884.  C.  C.  560, 1878,  where  it  was  rightly 

*  Supra,  I  827.  held  not  arson  for  a  sailor  to  set  fire  to 

*  1  Hale,  567,  669;  3  Inst.  67.  a  ship  by  lighting  spirits  which  he 

*  People  V,  Cottrell,  18  Johns.  116,  was  trying  to  steal ;  and  see  Jesse  v, 
1820.    See,  also.  State  v,  Mitchell,  5  State,  28  Miss.  100, 1854. 

Ired.  350,  1844 ;  Jenkins  v.  State,  63       "  1   Hale,  569.     See  Woodford  v. 
Ga.  33, 1874;  Delany  v.  State,  41  Tex.  People,  62  N.  Y.  117, 1875. 
601, 1871;  Com.  v,  Posey,  4  Call.  109, 
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course  is  to  prosecute  the  defendant,  not  for  arson,  but  for  an 
attempt  to  commit  arson,  and  also  for  a  negligent  burning ;  and 
in  the  latter  for  attempt  at  arson  of  A/s  house,  and  the  negligent 
burning  of  B.'s  house,  unless  the  burning  of  B.'s  house  was  a  natural 
consequence  of  the  firing  of  A/s  house.^  It  is  hard  to  see  how  the 
averment  of  an  intent  to  burn  A.'s  house  can  be  sustained,  when 
there  was  no  such  intent  either  specifically  or  generically.  In  any 
view,  however,  it  is  not  necessary  that  there  should  be  a  specific 
design  to  burn  the  particular  house.  The  indictment  is  sustained 
if  there  be  proof  of  a  design  to  injure  either  the  house  fired,  or  an 
attached  house,  or  the  public  generally,  as  where  a  general  confla- 
gration is  designed.' 

§  830.  The  prevalent  view  is  that  if  a  man,  by  wilfully  setting 
,, ,.  .         fire  to  his  own  house,  with  a  malicious  intent,  bum  also 

Malicious-  .         ,  .        , 

ly  burning  the  housc  of  One  of  his  neighbors,  it  will  be  arson.*  This 
hou8o**and  ^s  no  doubt  true,  if  the  defendant's  house  were  so  situate 
^rn^^  ^^^^  ^^^  probable  consequence  of  its  taking  fire  was  that 
another's  the  fire  would  communicate  to  the  houses  in  its  neighbor- 
hood, and  if  there  were  grounds  from  which  an  intent  to 
produce  a  general  conflagration,  or  burning  of  the  neighbor's  house, 
could  be  inferred.* 

*  See  supra,  J|  317-18,  322.  dwelling-house,"  in  the  statute;  State 
'  Ibid. ;  People  v,  Orcutt,  1  Parker  v,  Hurd,  51  N.  H.  176,  1871),  though 

C.  R.  252, 1861 ;  Lacy  v.  State,  15  Wis.  no  such  communication  actually  takes 
13,  1863.    Supra,  H  106,  et  seq.  place.    1  Hawk.  c.  39,  a.  1 ;  Hale,  568, 

»  See  R.  V.  Probert,  2  East  P.  C.  569;  Holmes's  Case,  Cro.  Car.  376 ;  4 
1031,  1799;  R.  v.  Isaac,  Ibid.  1031,  Bl.  Com.  321.  As  to  statute,  see  in/ra, 
1799 ;  R.  V.  Scofield,  Cald.  397 ;  Me-  8  843.  In  Massachusetts,  it  is  true,  in 
Donald  V,  People,  47  111.  533,  1868 ;  an  action  of  slander,  where  the  de- 
Gage  V.  Shelton,  3  Rich.  242,  1832.  fendant  was  charged  with  having  said 
And  see  cases  cited  supra,  3  829 ;  of  the  plaintiff  that  he  had  set  fire  to 
infra,  §J  842-3.  See  Early  v.  Com.,  his  own  house,  it  was  held  that  such 
86  Va.  921,  1890.  an  offence  was  not  per  se  indictable ; 

*  See  supra,  J  120.  Bloss  v.  Tobey,  2  Pick.  320, 1823 ;  but 
In  New  York  it  is  said  to  be  a  high  it  is  clear  that  the  court  meant  to  go 

misdemeanor,  although  not  arson  at  no  further  than  to  say  that  a  charge 
common  law,  to  set  fire  to  one's  own  of  such  burning,  unless  alleged  to 
house  in  a  populous  city,  where  the  have  been  accompanied  with  wanton- 
danger  of  the  communication  of  the  ness  or  malice,  was  not  sufficient  to 
fire  is  necessarily  great  (Ball's  Case,  3  support  a  declaration  in.  slander  with- 
City  Hall  Rec.  85.  See  State  v.  Elder,  out  a  proper  innuendo  or  colloquium, 
21  La.  An.  157,  1869.  In  New  Hamp-  It  may  be  conceded  that,  without  a 
shire  it  has  been  held  that  one's  own  malicious  intent,  the  offence  is  not 
dwelling-house     falls     under    "  any  felony  at  common  law.    R.  v.  Spald- 
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Subject  to  the  above  qualifications^  it  is  not  arson  at  common  law 
for  a  man  to  bum  a  house  owned  and  occupied  by  himself;^  nor,  as 
will  presently  be  seen,^  for  a  lessee  to  burn  the  premises  in  his  pos- 
session under  the  lease,^  nor  for  a  mortgagor  in  possession  to  burn 
his  own  house/  nor  for  either  husband  or  wife  to  bum  the  house  of 
the  other,*  though  in  these  cases  the  offence  would  be  indictable  as 
a  misdemeanor. 

§  831.  The  intent  may  be  inferred,  when  the  building  fired  is 
another's,  from  the  conditions  of  the  act  f  or  from  threats,  inteot  to 
or  quarrels,^  or  from  other  attempts  bearing  upon  the  arson  from  faci^ 


ing,  1  Leach,  218, 1780 ;  R.  v.  Probert,  Vt.  88,  1881 ;  People  v.  Van  Blarcum, 

2  East  P.  C.  1031 ;  Roberts  v.  State,  7  2  Johns.  105, 1806. 

Cold.  359, 1870.    It  is  otherwise  when  *  Ibid.    See  infra,  §  1025 ;  Roberts 

the  intent  is  malicious,  as  to  bum  a  v.  State,  supra.  R.  v,  Spalding,  ut  mpra. 

neighbor's    house,  or  to   produce  a  '  In/ra,  i  838. 

general  conflagration ;  R.  v.  Scofield,  ^  R.  v,  Farrington,  R.  &  R.  209, 

Cald.  397 ;  Holmes's  Case,  Cro.  Car.  1811 ;  State  v,  Watson,  63  Me.  128, 

376 ;  or,  when  supposing  there   are  1874 ;  Com.  v.  Harney,  10  Mete.  422, 

persons  'dwelling  in  the  house,  to  ma-  1845 ;  Com.  v,  McCarthy,  119  Mass. 

liciously  imperil  their  lives.    In  the  354,1876;  Com.  v.  Bradford,  126  Ibid, 

latter  case  the  elements  of  a  felonious  42, 1879 ;  Brooks  v.  State,  51  Gra.  612, 

assault  are  made  out;  and  the  firing  1874;  Johnson  v.  State,  89  Ga.  107, 

of  the  house  might,  under  some  stat-  1892 ;  Brown  v:  State,  52  Ala.  345, 

utes,  be  arson.    It  would  be  monstrous  1874;  Tullis  v.  State,  41  Tex.  598, 

to  hold  that  a  man  could  defend  him-  1874 ;   People  v,  Shainwold,  51  Cal. 

self  on  the  charge  of  burning  an  in-  468,  1876.    Sawyers  v.  Com.,  88  Va. 

habited  house  by  proving  the  house  356,  1891 ;  People  v.  Murphy,  135  N. 

was  his  own.    Hence,  when  the  pur-  Y.    450,    1892 ;    State  v,  Vatter,   71 

pose  is  felonious,  burning  one's  own  Iowa,  557, 1887 ;  State  r.  Roberts,  15 

house  is  held  to  be  statutory  arson  in  Oreg.  187, 1887 ;  Allen  v.  State,  91  Ga. 

New  York  and  Ohio.    Shepherd  v.  189,  1891 ;  Fletcher  v.  State,  90  Ga. 

People,  19  N.  Y.  537, 1859 ;  overruling  389, 1892 ;  Wright  v.  People,  1  N.  Y. 

People  V.  Henderson,  1  Parker  C.  R.  C.  R.  462, 1883 ;  Pilger  v.  Com.,  (Pa ) 

560, 1854.    (As  to  New  York  statute,  8  Crim.  Law  Mag.  543, 1886 ;  Winslow 

see  infra,  §  835).   See  Com.  v,  Mokely,  v.  State,  76  Ala.  42, 1884.    As  to  in- 

131  Mass.  421,  1881;  State  v.  Toole,  suflSciency  of  evidence  to  prove  arson, 

29  Conn.  342, 1860 ;  Allen  v.  State,  10  see  Brown  v.  Com.,  89  Va.  379, 1892 ; 

Ohio  St.  289, 1869.  People  v,  Cassidy,  133  N.  Y.  612, 1892 ; 

»  State  V.  Hurd,  51  N.  H.  176,  1871 ;  Com.  v,  Gauvin,  143  Mass.  134, 1886. 

tn/ra,  {  843 ;  State  v.  Hannett,  54  Yt.  As  to  mixture  of  intents,  see  R.  v. 

83, 1881.  Regan,  4  Cox  C.  C.  335.    See  supra, 

*  Infra,  U  836-37.  J  119. 

»  2  East  P.  C.  1028.    If\fra,  ?}  837,  ^  Hudson   v.  State,  61    Ala.    333, 

838.    This  applies  even  to  a  tenancy  1878;  McAdory  v.  State,  62  Ibid.  154, 

by  sufferance.    State  v,  Hannett,  54  1879;  State  v.  Rhodes,  111  N.  C.  647, 
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under  trial/  or  even  from  other  crimes,  part  of  the  same  system.^ 
In  the  statutory  offence  of  setting  fire  to  one's  own  house,  with 
intent  to  defraud  the  insurers,  the  intent  must  be  proved  as  laid ; 
and  if  the  policy  of  insurance  or  the  defendant's  knowledge  of  it 
cannot  be  proved,  the  case  falls.* 

§  832.  It  is  no  defence  that  the  defendant's  motive  was  the  ob- 
taining a  reward  for  notifying  the  fire,  when  his  intent  was  to  bum 
the  house.^ 

III.    PROPERTY   BURNED. 

§  833.  At  common  law  the  offence  was  considered  to  reach  not 
only  to  the  dwelling-house,  but  to  all  out-houses^  which  are  parcel 
Arson  to  thereof,  though  not  adjoining  thereto,  from  which  fire 
andcontig^  could  be  caught  *  How  far  a  jail  is,  in  this  sense,  a 
nous  out-     dwelline-house,  has  been  already  noticed  J 

houses.  o  7  J 

1892 ;  Bond  v.  Com.,  83  Va.  581, 1887 ;  had  made  claims  on  two  other  in- 
People  V.  Lattimore,  86  Cal.  408, 1890 ;  sarance  companies  in  respect  of  fires 
State  V.  Crawford,  99  Mp.  74,  1889 ;  which  had  occurred  previously  and  in 
Anderson  v.  Com.,  83  Va.  326, 1887;  succession,  was  admitted  for  the  par- 
State  V,  Thompson,  97  N.  C.  496,  pose  of  showing  that  the  fire  which 
1887 ;  Com.  v.  Quinn,  150  Mass.  401,  formed  the  subject  of  the  trial  was  the 
1890 ;  State  v.  Day,  79  Me.  120, 1887 ;  result  of  design  and  not  of  accident. 
State  V.  McMahon,  17  Nev.  365, 1883 ;  But  it  is  not  admissible  to  prove  the 
State  v,  Fenlason,  78  Me.  495,  1886 ;  distinguishing  features  of  such  fires. 
State  t>.  Emery,  59  Vt.  84,  1886.  R.  v.  Gray,  4  F.  &  F.  1102,  1864. 

*  See  Whart.  Crim.  Ev.  J  36 ;  R.  r.  See  Whart.  Crim.  Ev.  {  36.  But  see 
Dossett,  2  C.  &  K.  306,  1846 ;  2  Cox  State  ».  Raymond,  63  N.  J.  L.  260, 
C.  C.  243 ;  R.  t;.  Taylor,  5  Ibid.  138,  1891.  Upon  a  trial  for  setting  fire  to 
1852 ;  Com.  v,  Bradford,  126  Mass.  42,  a  building  with  intent  to  defitind  the 
1878 ;  Hall  v.  State,  3  Lea,  552, 1879 ;  insurers,  it  was  held  that  evidence 
State  V,  Rohfi*ischt,  12  La.  An.  382,  showing  that  upward  of  five  years 
1857 ;  State  v,  Travis,  39  La.  An.  previously  several  buildings  in  which 
356, 1887 ;  State  v.  Halleck,  (Wis.)  7  the  prisoner  had  some  interest,  and 
Crim.  Law  Mag.  643, 1886.  See  Mc-  which  were  insured,  were  burned,  was 
Donald  v.  People,  47  111.  533,  1868,  as  irrelevant. 

to  statutory  offence  of  firing  with  in-  ^  Supra^  {{ 119, 120 ;  State  v.  Regan, 
tent  to  defraud  insurers.  4  Cox  C.  C.  335, 1850 ;  State  v.  Green, 

«  \Vhart.  Crim.  Ev.  §  32 ;  Jones  «.   92  N.  C.  779, 1885. 
State,  63  Ga.  395, 1879.  *  That  the  term  "  out-house  "  has  a 

^  R.  V,  Gilson,  R.  &  R.  138, 1807 ;   technical  meaning,  and  does  not  in- 
Martin  v.  State,  28  Ala.  71, 1856.    In-  elude  detached  structures,  see  State  v. 
fra,  i  843.    Upon  a  trial  for  arson.  Roper,  88  N.  C.  656, 1883. 
with  intent  to  defraud  an  insurance       •  1  Hale,  567-70 ;  3  Inst.  67,  69 ;  1 
company,  evidence  that  the  prisoner  Hawk.  c.  39,  ss.  1,  2 ;  4  Bl.  Com.  221. 

^  Supra,  i  829. 
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§  834.  The  burning  of  a  barn,  though  no  part  of  the  mansion, 
if  it  have  corn  or  hay  in  it,  is  held,  as  we  have  seen, 
arson  at  common  law.^     By  statutes,  in  some  States,  burn-  bam.^^ 
ing  cotton-houses  is  made  arson.^ 

§  835.  Temporary  absence  of  the  occupants  does  not  cause  a 
building  usually  inhabited  to  cease  to  be  a  dwelling-house,' 
though  the  building  must  be  usually  dwelt  in.*  Where  leserted^or 
the  indictment  charges  burning  a  "dwelling-house,''  when  unfinished 
such  is  the  statutory  term,  a  building  which  was  built  for 
a  dwelling-house  and  had  been  occupied  as  such,  but  not  within  some 
months  previous  to  its  being  burned,  nor  was  so  occupied  at  that 
time,  is  not  a  dwelling-house  under  the  statute  f  and  a  building  de- 
signed for  a  dwelling-house,  constructed  in  the  usual  manner,  but 
not  yet  entirely  finished,  and  not  yet  occupied,  is  not  a  "house  "  to 
be  the  subject  of  arson  at  common  law,^  and  this  rule  applies  to  all 

The  test  is,  liability  to  communicate  Paine    v.  State,  89    Ala.    26,    1889. 

fire.    R.  V.  Cooper,  5  C.  &  P.  535,  Under  Alabama  Code  1886,  J  3780, 

1838;  State  V.  Shaw,  31  Me.  623, 1860 ;  wilfully  setting  fire  to  any  inhabited 

People  V.  Taylor,  2  Mich.  250, 1866 ;  dwelling-house,  whether  there  is,  at 

Gage  V,  Shelton,  3  Rich.  242,  1882.  the  time,  in  such  dwelling-house,  any 

So  under  Pennsylvania  statute,  Hill  v,  human  being  or  not,  is  arson  in  the 

Com.,  98  Pa.  192,  1881 ;  Washington  first  degree ;  State  v.  Nolan,  48  Kans. 

r.  State,  (Ala.)  2  So.  Rep.  356,  1887.  723,  1892. 

See  State  v.  Downs,  59  N.H.  320, 1879.  "^  Com.  r.  Barney,  10  Cush.  478, 

As  to  what  is  sthe  correct  distinction  1852 ;  Hooker  v.  Com.,  13  Gratt.  763, 

between  the  damus  of  arson  and  the  1855 ;  McLane  v.  State,  4  Ga.  835, 

dmnus  mansionalis  of  burglary,  see  a  1848 ;  State  v,  Sutclifl',  4  Strob.  372. 

curious  article  in  13  Boston  Law  Rep.  1849.    Supra,  J  1082  a.    See  Elsmore 

157.    Cy.  People  v.  Fairchild,  48  Mich.  v.  St.  Briavals,  8  B.  &  C.  461,  1828; 

31, 1882.  State  v.  Roper,  88  N.  C.  666, 1883. 

*  Supra,  i  825  ;  Com.  v.  Philips,  In  New  York,  in  which  State  it  is 
(Ky.)  14  S.  W.  Rep.  378,  1890;- Cook  by  statute  required  that  the  house 
V.  State,  83  Ala.  62,  1887.  Whether  should  be  inhabited,  it  is  enough  if  a 
bam  burned  was  within  curtilage  is  a  human  being  be  within  the  house,  ir- 
question  for  the  jury,  Evans  v.  Com.,  respective  of  the  liability  of  such  per- 
(Ky.)  12  S.  W.  Rep.  769,  1890.  son  to  danger.     Woodford  v.  People, 

*  Washington  v.  State,  68  Ala.  85.  62  N.  Y.  117, 1875.  But  there  must 
1881;  James  v.  State,  (Ala.)  16  So.  be  somebody  in  the  house.  People  v. 
Rep.  94, 1894.  Butler,  16    Johns.    203,  1819.     See 

^  Johnson  v.  State,  48  Ga.  116, 1873,  Shepherd  t;.  People,  cited  supra,  ?  830 ; 

under  statute ;  and  this  is  good  at  People  v.  Cassidy.  14  N.  Y.  Sup.  349, 

common    law  when    the  absence   is  1891 ;  People  v.  Handley,  93  Mich, 

casual,  and  return  at  any  moment  46, 1892. 

likely.  «  State  v.  McGowen,  20  Conn.  245, 

*  Dick  t;.  State,  63  Miss.  384, 1876 ;  1850. 
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houses  which  have  not  yet  been  occupied  as  residences/  or  which, 
having  been  occupied,  have  been  finally  abandoned.'  It  is  other- 
wise under  statutes,  however,  making  indictable  the  burning  of 
"  buildings."^ 

§  835  a.  In  most  jurisdictions  statutes  have  been  passed  imposing 

severe  penalties  on  burning  various  kinds  of  property  not 
offence  is     dwelling-houses,  which  statutes,  so  far  as  they  do  not 

fall  under  the  head  of  arson,  are  hereafter  considered.* 
In  some  jurisdictions  the  offence  of  arson  is  itself  enlarged  by 
statute;  in  Alabama,  as  we  have  seen,  to  include  cotton-houses;* 
and  in  other  jurisdictions  to  include  buildings  for  public  use,  e.  ^-, 
churches,*  and  school-houses  '^  and  "buildings"  in  general.* 


IV.   OWNERSHIP. 

§  836.  At  common  law  it  was  once  thought  essential  to  aver  the 
possession  to  be  that  of  the  person  at  the  time  the  legal  owner,*  but 

*  McGarie  v.  People,  45  N.  Y.  153,  roof,  and  injured  the  sides  and  floors 

1870 ;  State  v,  Wolfenberger,  20  Ind.  so  as  to  render  it  untenantable,  and 

242,  1863 ;  State  v.  Sutcliff,  4  Strob.  which  was  being  repaired,  is  not  a 

372,  1849.    See  under  Massachusetts  building,  within  J  7  of  32-33  Vict, 

statute,  Com.  v.  Squire,  1  Mete.  258,  c.  22,  so  as  to  be  the  subject  of  arson. 

1841 ;  Com.  v,  Barney.  10  Cush.  478,  R.  v.  Labadie,  82  Up.  Can.  Q.  B.  429; 

1852.  1  Green  C.  C.  257. 

'  Hooker  v.  Com.,  13  Gratt.  763,       *  As  to  arson  in  second  degree,  see 

1855.  State  v.  McMahon,  17  Nev.  365, 1888 ; 

«  R.  V,  Edgell,  11  Cox  C.  C.  132,  State  v.  Wright,  89  N.  C.  507,  1883, 

1869 ;  R.  V.  Manning,  L.  R.  1  C.  C.  Infra,  §§  1065  et  wq. 
338,  1871 ;  12  Cox  C.  C.  106 ;  Com.  ».       *  Washington  v.  State,  68  Ala.  85, 

Smith,  151  Mass.  491,  1890;  Lavelle  1880;  James  v.  State,  (Ala.)  16  So. 

v.  State,  (Ind.)  36  N.  E.  Rep.  135,  Rep.  94, 1894.     An  indictment  alleg- 

1894 ;  Ledgerwood  v.  State,  134  Ind.  ing  the  burning  of  a  cotton-house 

81, 1892.  A  store  slept  in  by  a  servant  without  stating  its  value  is  good  as  a 

may  be  the  dwelling-house  of  the  ser-  charge  of  arson  in  the  third  degree, 
vant.    Setting  fire  to  a  barn  when  one       ^  R.  v,  Hickman,  1  Leach,  818, 1784 ; 

who  usually  sleeps  therein  is  sleeping,  R.  v.  Parker,  Ibid.  320, 1782;  Com.  v. 

is  arson  in  the  first  degree.    State  v.  Harrigan,  2  Allen,  159,  1861.     See 

Jones,  106  Mo.  302,  1891 ;  State  v.  McDonald  v.  Com.,  86  Ky.  10, 1887, 
Williams,  90  N.  C.  724,  1884.    See       ^  See  State  v.  O'Brien,  2  Root,  516, 

State  V.  Outlaw,  72  Ibid.  598,  1875;  1797. 
see,  also,  State  v.  Biles,  6  Wash.  187,       *  See  last  clause  of  J  835. 
1893.  •  See  Glandfield's  Case,  2  East  P.  C. 

But  what   remains    of  a  wooden  1034,  1791 ;  Com.  v.  Wade,  17  Pick, 

dwelling-house,  after  a  previous  fire,  395,  1836. 
which  left  only  a  few  rafters  of  the       In  Glandfield's  Case  it  appeared  that 
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CHAP.  XI.]  ARSON.  [§  836. 

this  is  now  modified,  in  some  jurisdictions,  by  statute,  in  other 
jurisdictions  by  judicial  revision.  Thus,  in  New  York,  ownership 
after  an  elaborate  examination  of  the  authorities,  it  was  at  common 

lfi.\7  most 

held  that,  under  the  Revised  Statutes,  the  house  or  build-  be  estab- 
ing  set  fire  to  or  burned  must  be  described  as  the  barn  ^*^^®  ' 
or  building  of  the  person  in  possession;  and  it  was  accordingly 
decided,  when  the  building  burned  was  alleged  in  the  indictment  as 
the  building  of  the  owner,  and  the  proof  was  that,  at  the  time  of  the 
offence,  it  was  in  the  possession  of  a  tenant,  that  the  defendant 
could  not  be  convicted.^  In  England  by  statute  7  Wm.  IV.,  and  1 
Vict.  c.  89,  s.  3,  it  is  immaterial  whether  the  house  be  that  of  a 
third  person  or  the  defendant  himself,  for  that  statute  applies, 
whether  the  house  be  in  the  possession  of  the  offender,  or  in  the 
possession  of  any  other  person.  Under  these  statutes  it  has  been 
held  that  a  house,  in  part  of  which  a  man  lives,  but  lets  other  parts 
to  lodgers,  may  be  described  as  his  house,  even  though  he  be  an 
insolvent  debtor,  and  have  assigned  the  house  to  his  assignee,  if  the 
assignee  have  not  taken  possession  :  at  all  events  the  room  in  which 
he  lives  may  be  described  as  his  house.^     If  the  possession  of  a 

the  out-houses  burned  were  the  prop-  penses  of  which  the  mother  in  part 
erty  of  Blanche  Silk,  widow,  but  were  contributed,  though  without  any  par- 
only  made  use  of  by  John  Silk,  her  ticular  agreement  as  to  the  proportion, 
son,  who  lived  with  her  after  his  that  the  same  should  be  laid  in  their 
father's  death,  in  the  dwelling-house  joint  occupation.  The  prisoner  was 
adjoining  the  out-houses,  and  took  afterward  convicted  on  a  second  in- 
upon  him  the  sole  management  of  the  dictment  (2  East  P.  C.  1084),  drawn 
farm  with  which  these  out-houses  were  agreeably  to  this  opinion,  the  first 
used,  to  the  loss  and  profit  of  which  having  improperly  laid  the  whole 
he  alone  stood,  though  without  any  premises  as  in  the  sole  occupation  of 
particular  agreement  between  him  and  the  mother;  and  he  was  executed, 
his  mother ;  that  he  paid  all  the  ser-  In  Morris  v.  State,  (Miss.)  8  So.  Bep. 
vants,  and  purchased  all  the  stock ;  295, 1890,  the  indictment  averred  that 
but  that  the  legal  property,  both  in  the  accused  burned  "two  cotton-houses 
the  dwelling-house  and  farm,  was  in  of  the  property  of  one  C."  The  evi- 
the  mother,  and  she  alone  repaired  dence  showed  that  a  third  person  had 
the  dwelling-house  and  the  out-houses  an  interest  in  one  of  the  said  houses, 
in  question.  Heath,  J.,  held  that,  as  and  another  person  owned  the  others, 
to  the  stable,  pound,  and  hog-sties.  It  was  held  there  can  be  no  convic- 
which  the  son  alone  used,  the  indict-  tion.  See  People  v,  McLean,  84  Cal. 
meut  must  lay  them  to  be  in  his  oc-  480, 1890. 

cupation;  and  as  to  the  brew-house  *  People  v.  Gates,  16  Wend.  159, 

(another  of  the  out-houses  burned),  1836.    See  contra^  Harvey  v.  State,  67 

the  mother  and  her  son  both  occasion-  Ga.  639,  1881. 

ally  paying  for  ingredients,  the  beer  *  R.  v.  Ball,  1  Mood.  C.  C.  80,  1824. 

being  used  in  the  family,  to  the  ex-  See  infra,  i  841. 
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bouse  be  obtained  wrongfully,  it  may  be  described  as  the  house  of 
the  wrongful  occupier.^  Since  at  common  law,  as  we  have  seen,  a 
man  cannot  commit  arson  of  his  own  house,  it  has  been  held  that  a 
tenant  (occupancy  being  the  test)  cannot  be  guilty  at  common  law 
of  arson  in  burning  the  property  he  occupies  on  lease.^  On  the 
other  hand,  a  landlord  may  be  guilty  of  arson  in  burning  his  house 
in  a  tenant's  possession.'  But  a  mere  servant,  whose  possession  is 
that  of  his  master,  is  guilty  of  arson  in  burning  the  house  which  he 
is  occupying  for  his  master.* 

§  837.  Although  there  is  some  confusion  in  the  earlier  cases,  the 

authorities  now  concur  in  accepting  the  position,  to  adopt 

is^the^t    ^^^  language  of  Cooley,  J.,  in  a  Michigan  case  decided 

in  1872,^  that  ^'  arson  is  an  offence  against  the  habitation, 

and  regards  the  possession  rather  than  the  property.*    The  house, 

therefore,  must  not  be  described  as  the  house  of  the  owner  of  the 

^  R.  V,  Wallis,  1  Mood.  C.  C.  344.  scribed  in  the  indictment  as  the  dwell- 

*  2  East  P.  C.   1029,  1824 ;   R.  v,  ing-house  of  such  tenant    Shepherd 

Spalding,  1  Leach,  218,  1780 ;  R.  v.  v.  People,  19  N.  Y.  537,  1869.    See 

Pedley,  Ibid.  242, 1782.    See  Sullivan  infra,  H  841-3 ;  Com.  v  EUiston,  (Ky.) 

V,  State,  6  St.  &  P.  175,  1834.     Su-  20  S.  W.  Rep.  214, 1892. 

pra,  i  830 ;  but  see  Mulligan  v.  State,  *  R.  v.  Gowen,  2  East  P.  C.  1027> 

25  Tex.  App.  199,  1888,  as  to  tenant's  1786. 

possession  under  Penal  Code  of  Texas,  *  Snyder  v.  People,  26  Mich.  106^ 

arts.  659,  660.  1872 ;  1  Green  C.  R.  547. 

■  2  East  P.  C.  1024 ;  Post.  114.    See  •  See  State  v.  Toole,  29  Conn.  344. 

Com.  V.  Erskine,  8  Gratt.  635,  1852,  1860 ;  Shepherd  v.  People,  19  N.  Y. 

where  this  point  was  held  under  a  537, 1859 ;  People  v.  Van  Blarcum,  2 

statute.    Sullivan  v.  State,  ut  supra,  Johns.  105, 1806 ;  State  v.  Burrows,  1 

See  Woolsey  v.  State,  30  Tex.  App.  Houst.  C.  C.  74,  1862 ;  People  v.  Fair- 

346, 1891,  where  landlord  and  tenant  child,  48  Mich.  31,   1882;    State  v, 

were  in  joint  possession.  Sandy,  3  Ired.  570,  1842 ;  State  v. 

Where  a  parish  pauper  set  fire  to  a  Gailor,  71  N.  C.  88,  1874;  State  v. 

house  in  which  he  was  put  to  reside  Moore,  61  Mo.  276,  1875 ;  Young  v. 

by  the  overseers,  and  it  was  not  known  Com.,  12  Bush,  243,  1876  ;  Davis  v. 

who  the  trustees  were  in  whom  the  State,  52  Ala.  357,  1874;  Adams  v. 

legal  ownership  was  vested,  it  was  State,  62  Ibid.  177,  1879;  TuUer  v. 

holden  that  it  might  be  described  as  State,  8  Tex.  App.  501,  1880;  People 

the  house  of  the  overseers,  or  of  per-  v,  Wooley,  44  Cal.  494, 1872 ;  Burger 

sons  unknown.   R.  v.  Rickman,  2  East  v.  State,  34  Nebr.  397, 1892 ;  but  under 

P.  C.  1034, 1789.  statute  of  Nebraska,  where  the  offence 

Where  a  part  of  the  house  is  occu-  charged  is  the  burning  of  "  certain 

pied  by  a  tenant  habitually  lodging  stacks  of  wheat  of  the  value  of  $800," 

therein  at  night,  and  the  residue  by  the  names  of  owners  must  be  alleged 

the  owner,  the  building  is  well   de-  and  proved. 
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fee^  if  in  fact  at  the  time  another  has  the  actual  occupancy^  but  it 
must  be  described  as  the  dwelling-house  of  him  whose  dwelling  it 
then  is/  even,  it  seems,  though  the  occupation  be  wrongful.^  It 
follows  that  a  lessee,  even  for  a  year,  could  not  be  guilty  of  arson 
in  burning  the  premises  occupied  by  him  as  such,^  while  the  land- 
lord, during  such  occupation,  might  be."^  And  it  is  not  arson  at 
common  law  for  a  man  to  burn  a  house  of  which  he  is  rightfully 
in  possession.^ 

§  838.  The  law  with  regard  to  the  statement  of  ownership  by 
married  women  is  generally  the  same  as  in  burglary.^  It  Husband 
must  be  remembered,  however,  that  arson  touches  dis-  not^lity 
tinctively  the  rights  of  possession  rather  than  of  property ;  ^  ^^^  ^^ 
and  hence  it  has  been  held  in  Michigan,^  that  a  husband  own  house, 
living  with  his  wife,  and  having  a  rightful  possession  jointly 
with  her  of  a  dwelling-house  which  she  owns  and  they  both  occupy, 
is  not  guilty  of  arson  in  burning  such  dwelling-house.  It  was 
further  said  that  the  Michigan  statutes  for  the  protection  of  the 
rights  of  married  women  have  not  changed  the  common  law  rule  as 
to  arson  when  the  burning  is  by  the  husband  of  the  house  of  the 
wife,  occupied  as  a  dwelling  or  residence  by  both.  And  it  is  also 
held  that  a  wife  cannot  be  convicted  of  arson  in  burning  her  hus- 
band's house,  though  at  the  time  living  separate  from  him.® 

V.   INDICTMENT.^ 

§  839.  The  indictment  for  arson  at  common  law  must  lay  the 
offence  to  have  been   done  wilfully  (or  voluntarily)  and  mali- 

»  2  East  P.  C.  1034;  4  Bl.  Com.  *  2  East  P.  0.  1023-4;  Sullivan  t;. 

220 ;  Holmes's  Case,  Cro.  Car.  876 ;  State,  6  St.  &  P.  175,  1854.    Supra, 

Spalding's  Caae,  1  Leach,  218, 1780 ;  J  830. 

Com.  V.  Wade,  17  Pick.  395,  1835 ;  »  State  v.  Hannett,  54  Vt.  83, 1881. 

State  V,  Bradley,  1  Houst.  C.  C.  164.  •  See  supra,  {J  800, 816. 

»  Rex  V,  Wallis,  1  Mood.  C.  C.  344,  '  Snyder  v.  People,  26  Mich.  106, 

1832;  State  v.  Toole,  29  Conn.  344,  1872;  1  Green  C.  R.  547. 

1860.  «  R.  V,  March,  1  Mood.  C.  C.  182, 

»  2  East  P.  C.  1029 ;  2  Russ.  on  Cr.  1828.    But  see  Emig  v.  Daum,  1  Ind. 

550 ;  McNeal  v.  Woods,  3  Blackf.  485,  App.  146, 1890,  where  under  Revised 

1837;  State  v,  Lyon,  12  Conn.  487,  Statutesof  Indiana  {1927,  wife  may  be 

1833 ;  State  v.  Fish,  3  Dutch.  323,  guilty  of  arson  for  burning  her  hui^- 

1859;   State  v.  Sandy,  3  Ired.  570,  band's  barn;    Garrett  v.  State,  109 

1842.   Otherwise  under  statute ;  Allen  Ind.  527, 1886,  where  husband  burned 

V  State,  10  Ohio  St.  287, 1860 ;  Sulli-  wife's  barn. 

van   V,  State,  5  St.  &  P.  175,  1854;  •  For    forms    of    indictment,    see 

State   V.  Moore,  61    Mo.  286,  1875;  Whart.  Prec,  tit.  Arson.    Hoyt  v. 

People  V.  Simpson,  60  Cal.  304, 1875.  People,  140  111.  588,  1892. 
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ciously/  as  well  as  feloniously.  The  word  wilfully  may  be  im- 
indictment  P^^^  ^"^^^  Other  fit  epithets.*  "  Bum  "  at  oommon  law 
muBt  con-  is  essential.*  If  it  appears,  expletory  terms  may  be  re- 
nicai  jected  as  surplusage.*     In  Maine,  however,  "  set  fire  to  *' 

^^"^**         has  been  held  to  be  equivalent  to  "  burn.''* 

§  840.  Laying  the  burning  to  be  of  a  house  is  sufficient  even  at 
At  common  ^^^^^^^  ^^w,  without  saying  a  dwelling-house.*  But 
law  build-  where  the  statutory  term  is  "  dwelling-house,"  the  latter 
lam  as  a  term  should  appear  in  the  indictment.^  In  Glandfield's 
houae.         q^^^  ^^^  indictment,  which  was  framed  on  the  stat.  9 

Geo.  I.,  stated  the  burning  to  be  of  out-houses  generally,  which  was 
ruled  by  Heath,  J.,  to  be  sufficient,  without  stating  of  what  denomi- 
nation of  out-houses,  such  being  the  description  in  the  statute  9  Geo. 
I.®  The  special  locality  of  the  house  need  not  be  stated,  when  it  is 
averred  to  be  within  the  jurisdiction.* 

*  Jesse  v.  State,  28  Miss.  100, 1857 ;  *  State  v.  Taylor,  45  Me.  822, 1858, 
Kellenbeck  v.  State,  10  Md.  431, 1857.  sed  gufere.  As  to  indictment  generally, 
Though  see  Chapman  v.  Com.,  5  see  Woodford  v.  People,  62  N.  Y.  117, 
Whart.  427, 1840 ;  and  see,  generally,  1875 ;  Page  v.  Com.,  26  Gratt  943, 
State  V.  Dodson,  16  S.  C.  453,  1881 ;  1876  ;  State  v.  Keel,  54  Mo.  182, 1873 ; 
Maxwell  v.  State,  68  Miss.  339, 1890.  State  v.  Moore,  61  Mo.  276,  1875 ; 
See  State  v.  Morgan,  98  N.  C.  641,  Wolf  v.  State,  53  Ind.  30,  1875;  Davis 
1887,  as  to  the  necessity  of  employing  t?.  State,  52  Ala.  357,  1874 ;  Mott  v, 
statutory  terms  in  the  indictment.  State,  29  Ark.  147,  1874;  People  v. 
See  State  v.  Sivils,  l05  Mo.  530,  1891 ;  Shainwold.  51  Cal.  468, 1876 ;  Thomas 
Aikman  v.  Com.,  (Ky.)  18  S.  W.  Rep.  v.  State,  41  Tex.  27, 1874. 

937, 1892.    See  State  v.  Massey,  97  N.  •  See  1  Hale,  567 ;  Com.  v.  Posey,  4 

C.  465,  1887,  for  indictment  under  Call,  109, 1787. 

statutes  of  North  Carolina ;  State  v,  ''  McLean  v.  State,  4  Ga.  335, 1848  ; 

Thompson,  97  N.  C.  496, 1887.    As  to  State  v.  Sutcliff,  4  Strob.  872,  1849. 

use  of  "  was  "  for  '•  did,"  see  People  Supra,  2  835.    McClaine  v.  Territory,  1 

v.  Duford,  66  Mich.  90,  1887.    See  Wash.  345, 1890.  It  is  not  necessary  to 

Com.  v.  Weiderhold,  (Pa.)  8  East.  Rep.  allege  that  the  "  dwelling-house  "  was 

66,  1886,  under  Penal  Code  of  Penn-  used  and  occupied  as  a  place  of  abode 

sylvania ;  State  v.  McMahon,  17  Nev,  by  anybody     See,  also.  State  v.  John- 

365,  1883;  State  v.  Roper,  88  N.  C.  son,  93  Mo.  73,  1887,  as  to  arson  of  a 

656,  1883.  penitentiary.    See  People  v.  Russel, 

*  1  Hawk.  c.  89,  s.  5 ;  2  East  P.  C.  (Cal.)  23  Pac.  Rep.  418, 1889 ;  People 
1033.    See  Whart.  Cr.  PI.  &  Pr.  {  269.  v.  Giacamella,  71  Cal.  48,  1886.    See 

»  Cochran  v.  State,  6  Gill.  400, 1848;  Com.  v.  Hayden,  150  Mass.  332,  1889. 

Mary  v.  State,  24  Ark.  44, 1869 ;  How-  «  2  East  P.  C.  1034.    Supra,  |  836. 

ell  V.  Com.,  5  Gratt.  664, 1849.  See  Hester  v.  State,  17  Ga.  130,  1865. 

*  Polsten  v.  State,  14  Mo.  463, 1851.  But  see,  Richards  v.  Com. ,  10  Va.  L.  J. 
See  Hester  v.  State,  17  Ga.  130, 1855;  237, 1885. 

Staeger  v.  Com.,  103  Pa.  469, 1883 ;       »  Smith  v.  State,  64  Ga.  605, 1880. 
State  V.  Ely,  (La. )  1  So.  Rep.  341, 1883. 
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§  841.  The  house  must  at  common  law  ordinarily  be  laid  to  be 
the  house  of  another/      Ownership  must  be  laid,  and  ownership 
proved  as  laid.^    "  Belonging  to  "  is  a  sufficient  averment  m^t  be 
of  ownership.^    But  a  special  ownership  is  sufficient ;  it  proved  as 
not  being  necessary  that  the  ownership  should  be  in  fee.^     '  ' 
A  mere  servant,  however,  should  not  be  laid  as  owner,^  though  gen- 
erally, as  we  have  seen,  proof  of  possession  will  sustain  averment  of 
ownership.*    But  at  the  same  time,  if  there  are  several  tenants  of  a 
building,  separated  in  distinct  apartments,  the  burning  must  be 
averred  to  be  of  the  property  of  the  particular  tenant  of  the  part 

^  2  East  P.  C.  1084;  Martha  v.  the  leasee.  State  v.  Sandy,  8  Ired. 
State,  26  Ala.  72, 1854.  And  see  supra,  570,  1842.  See  Shepherd  v.  People, 
i  884;  but  see,  as  to  Louisiana,  State  19  N.  Y.  537, 1859. 
V,  £lder,  21  La.  An.  158,  1869;  and  On  an  indictment  for  setting  fire  to 
compare  Young  v.  Com.,  12  Bosh,  a  bam  in  the  night-time,  whereby  a 
243,  1876.  **  The  jail  of  Talladega  dwelling-house  was  burned,  charging 
Connty  "  implies  a  sufficient  averment  the  bam  to  be  the  property  of  G.  and 
of  ownership.  Lockett  v.  State,  63  N.,  it  appeared  that  G.  was  the  gen- 
Ala.  5, 1880 ;  Ford  v.  State,  112  Ind.  eral  owner  of  the  bam,  and  that  part 
378, 1887.  of  it  was  in  the  occupancy  of  N.,  and  a 

"  Whart.  Cr.  PI.  &  Pr.  §  109.  Supra,  part  of  it  used  for  the  purpose  of  a 
32  798,  886 ;  in/raj  §  932 ;  State  v.  Fish,  stage  company,  who  had  hired  it  from 
8  Dutch.  328, 1869 ;  Marten  v.  State,  G.,  by  parol  agreement,  for  no  speci- 
28  Ala.  71, 1856.  In  State  v.  Grimes,  fied  time,  G.  himself  being  a  member 
49  Minn.  443, 1892 ;  it  was  held  no  ma-  and  agent  of  the  company,  and  exer- 
terial  variance  where  ownership  and  cising  no  different  control  over  this 
possession  were  alleged  to  be  in  A.,  part  of  the  premises  than  he  exercised 
while  proof  showed  possession  was  in  over  the  other  way  stations  of  the 
A.'s  husband.  See  Butler  v.  Com.,  10  company.  It  was  held  that  the  com- 
Va.  L.  J.  55, 1885 ;  Harvey  v.  State,  pany,  and  not  G.,  was  occupant  of  this 
67  Ga.  639,  1881.  As  to  corporate  part  of  the  bam,  and  that  the  allega- 
owners,  see  McGary  v.  People,  45  N.  tion  of  the  indictment  that  the  prop- 
Y.  153, 1870.  erty  was  N.'s  and  not  G.'s  was  not 

'  Com.  V,  Hamilton,  15  Gray,  480,  supported  by  the  proof.  Com.  v. 
1860.  Wade,  17  Pick.  395, 1835. 

*  State  V.  Lyon,  12  Conn.  487, 1837.       In  Vermont,  on  an  indictment  for 

^  Gowen's  Case,  2  East  P.  C.  1027,  burning  a  public  meeting-house,  under 
1786.  a  statute,  it  is  not  necessary  to  aver 

'  Supra,  I  837.  who  are  the  owners.    State  v,  Boe,  12 

A  room  in  a  large  building,  sepa-  Vt.  93, 1840.  An  indictment  for  arson 
rately  leased  by  the  owner  of  the  which  charges  that  defendant  set  fire 
building  to  a  merchant,  who  occupied  to  '*  a  certain  dwelling-house  belong- 
it  as  a  store,  and  having  no  direct  com-  ing  to  one  J.  W.  B.  and  in  possession 
munication  with  the  other  parts  of  the  of  one  J.  A./'  is  sufficiently  definite 
building,  is  properly  laid  in  an  in-  as  to  the  house  and  the  ownership 
dictment  for  arson  as  the  property  of  thereof. 

VOL.  I.— 47  737 


§  843.]  CBIME8.  [book  II. 

burned.^  And  the  apartment  of  a  tenant  of  a  tenement-house  may 
be  averred  to  be  his  "  dwelling-house  "  or  "  house."* 

The  pleading  of  the  name  of  the  party  defrauded  has  been  else- 
where fully  considered.* 

§  842.  The  law  in  respect  to  fraud  on  insurance  companies  is 
Intent  to  ^J^^ced  in  other  sections.^  A  variance  in  this  respect  is 
defraud  fatal  at  common  law,  if  the  objection  be  taken  during 
oorreotly  trial ;°  though  it  is  no  ground  for  arresting  judgment 
■**  that  the  name  of  the  company  is   inaccurately  stated.* 

If  the  owners  are  an  unincorporated  company  of  individuals,  their 
names  should  be  given.'  Where  the  statute  makes  wilful  burning 
by  itself  indictable,  or  where  the  offence  is  arson  at  common  law, 
the  intent  to  defraud  need  not  be  alleged.^ 

VI.   BURNING   HOUSES   WITH   INTENT  TO   DEFRAUD  INSURERS. 

§  843.  As  we  have  already  seen,  it  is  not  an  indictable  offence 
Such  burn-  ^^  oommon  law  for  a  person  to  burn  his  own  house  with 

ing  has  intent  to  defraud  insurers.'  In  most  jurisdictions,  how- 
been  made  •       «  i  •  .  . 

anon  by  ever,  statutes  are  in  force  making  this  an  indictable 
statute.        offence.'®     A  possibility  of  fraud  is  sufficient  under  the 

^  R.  V.  Ball,  1  Mood.  C.  C.  80, 1824 ;  •  People  v.  Hughes,  29  Cal.   257, 

State  V,  Toole,  29  Conn.  344,  1860 ;  1865. 

State  V.  Tonnery,  9  Iowa,  436, 1869 ;  ^  People  v,  Schwartz,  32  Cal.  160, 

Shepherd  v.  People,   19  N.  Y.  537,  1867. 

1859.  •  R.  V,  Heaeltine,  12  Cox  C.  C.  404, 

•  Levy  V.  People,   80  N.  Y.  327,  1874. 

1880.     '  »  Supra,  J  830. 

»  Whart.   Prec.   389.    Whart.   Cr.  »®  See  State  v.  Hurd,  51  N.  H.  176, 

PI.  &  Pr.  II 109  ei  seq.    Supra,  ?  816 ;  1872 ;  State  v,  Babcock,  51  Vt.  570, 

State  V.  Johnson,  93  Mo.  73, 1887.  1878 ;  Shepherd  v.  People,  19  N.  Y. 

*  Supra,  li  716,  739;  infra,  {  843.  537,  1859;    People  v.   Henderson,  1 
^  In  an  indictment  for  setting  fire  to  Parker    C.  R.    560,    1854 ;    State  v. 

a  building  with  intent  to  defraud  the  Thome,  81  N.  C.  555,  1879 ;  People 
insurers,  the  guilty  intent  to  defraud  v.  Schwartz,  32  Cal.  160,  1867  ;  Heard 
the  insurers  must  be  averred ;  Com.  v.  v.  State,  81  Ala.  55, 1887.  AlUer  when 
Makely,  131  Mass.  421, 1881 ;  and  the  the  statutory  offence  is  burning  with 
names  of  the  parties  to  be  defrauded  intent  to  defraud.  State  v.  Porter,  90 
accurately  given.  Staaden  v.  People,  N.  C.  719, 1884 ;  State  v.  Phifer,  Ibid. 
82111.432,1876;  aff.  Wallace  v.  Peo-  721,  1884;  Baker  v.  State,  25  Tex. 
pie,  63  Ibid.  451, 1871.  See  State  v.  App.  1,1888;  People  v.  Fanshawe.  19 
Jessup,  42  Kans.  422, 1889.  Burning  N.  Y.  Sup.  865, 1892. 
a  barn  of  another  to  defraud  insurers  Though  there  are  several  insurers, 
is  a  statutory  offence.  the  offence  of  burning  with  intent  to 
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statute.^  It  is  enough  if  the  building  was  only  partially  burned.* 
The  intent  is  to  be  inferred  from  all  the  circumstances  of  the  case.^ 
In  such  prosecutions  it  is  not  necessary  to  prove  technically  the 
charter  of  the  insurance  company  when  domestic.  It  is  enough  if 
it  was  doing  business  in  the  place  of  prosecution.* 

VII.   ATTEMPTS. 

§  844.  AtlemptB  to  commit  arson  may  be  prosecuted  when  the 
burning  is  not  consummated  f  and  under  the  New  York      j-^^vj 
statute  it  is  held  that  such  prosecutions  may  be  main-  at  oom- 
tained  when  one  solicits  another  ineffectually  to  commit 
the  offence.*     That  a  bare  solicitation  is  indictable  when  there  is  no 
overt  act,  may  well  be  questioned  'J  but  there  can  be  no  doubt  that 
such  solicitation  is  indictable  when  coupled  with  any  action  to  com- 
municate the  fire.®    And  the  better  view  is  that  there  is  no  access- 
aryship  before  the  fact  in  cases  of  solicitation  unless  aid  be  actually 
rendered  and  overt  acts  done  toward  consummation.^ 

defraud  such  insurers  is  but  a  single       *  Whart.Crim.  £y.2164a/ Johnson 
crime.    Ck)m.  v,  Goldstein,  114  Mass.  v.  State,  65  Ind.  204, 1879. 
272, 1873.    As  to  proving  intent,  see       *  R.  v.  Taylor,  1  F.  &  F.  511, 1859 ; 
mpra,  {  831.  R.  v.  Clayton,  1  C.  &  K.  128,  1848  ; 

^  R.  V.  Doran,  1  Esp.  127 ;  R.  v.  Com.  v,  Flynn,  8  Cush.  625,  1849  ; 
Kitson,  Dears  C.  C.  187 ;  State  v.  State  v,  Johnson,  19  Iowa,  230, 1865. 
Watson,  63  Me.  128,  1874;  Jhons  v.  Supra,  |  173.  See  Kinningham  v. 
People,  25  Mich.  500, 1868.  In  Illinois  State,  120  Ind.  322, 1889.  Under  Re- 
it  is  said  that  if  the  intent  to  defraud  vised  Statutes  of  Indiana  1881,  { 1927, 
was  malicious,  it  is  no  defence  that  no  conviction  can  be  had  for  attempt 
the  policy  is  invalid ;  McDonald  v,  to  commit  arson,  since  no  penalty  is 
People,  47  111.  533,  1868;  and  this  is  provided  therefor;  State  v.  Hull,  83 
correct  at  least  when  the  defect  is  not  Iowa,  112,  1891 ;  State  v.  Hayes,  78 
so  absolute  as  to  preclude  a  possibility  Mo.  307,  1883. 

of  fraud.    Stitz  v.  State,  104  Ind.  359,       •  People  v.  Bush,  4  Hill,  (N.  Y.)  133, 
1885.    Supra,  i  695.  1843.    But  see  mpra,  J  179. 

«  State  V,  Babcock,  51  Vt.  570, 1878.        ^  Supra,  i  179. 

»  Whart.  Crim.  Ev.  |J  734  et  seq. ;       »  Supra,  \  173. 
State  V,  Byrne,  45  Conn.  273,  1877  ;       The  attempt,  however,  must  have 
People  V.  Sevine,  (Cal.)  22  Pac.  Rep.  causal  relation  to  the  act ;  tupra,  \  178. 
969, 1889 ;  Blumann  v.  State,  (Tex.)  21   and  the  means  must  be  adapted  to  the 
S.  W.Rep.  1027, 1893 ;  Com.  v.  Smith,  ends  ;  \\  180  et  seg.    See  §  187  as  to 
151  Mass.  491, 1890 ;  Camcross  v.  Peo-  abandonment  of  attempt, 
pie,  (N.  Y.)  17  Weekly  Dig.  383, 1883 ;       •  Supra,  i  173 ;  McDade  v.  People, 
People  V.  Hooghkirk,  19  Weekly  Dig.  29  Mich.  50, 1873. 
322, 1884. 
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POINTS  BEQT7E8TED  FOB  THE  DEFENOE  IMPBOFESLY 
BEFU8ED,  AND  EBBONEOUB  OHABGES. 

Where  the  vital  iaeae  was  whether  defendant  attempted  simply  to  burn  a 
hole  in  the  door  of  the  g;aard-hoaBe  solely  for  purpose  of  escape,  or  set  fire  to 
the  house  maliciously  for  the  purpose  of  burning,  the  court  charged :  ''A 
man  has  the  same  right  to  bum  a  hole  in  the  house  to  get  into  it  as  to  bum  a 
hole  in  it  to  get  out  of  it.  He  has  exactly  the  same  right  to  burn  a  hole 
in  a  dwelling-house  for  the  purpose  of  getting  inside  of  it  that  he  would 
haye  to  bum  a  hole  in  the  guard-house  to  get  out  of  it."  Held  error. 
Washington  v.  State,  87  Ga.  12, 1891. 

The  court  charged :  "If  it  appeared  to  you  that  the  house  was  feloniously 
burned,  if  it  further  appeared  to  you  that  the  house  was  burned  in  the  early 
morning,  and  that  on  the  following  night,  in  the  immediate  vicinity  of  such 
a  house,  the  prisoner  was  found  in  possession  of  goods  that  were  shown  to 
have  been  in  the  house  on  the  night  immediately  preceding  the  burning  of 
the  house,  and  if  he  failed  to  explain  in  what  manner  he  became  possessed  of 
those  goods,  then  you  would  be  authorized,  if  that  evidence  was  satisfiBctory 
to  your  mind,  to  find  the  defendant  guilty  of  arson,  the  sufficiency  and  satis- 
fiftctoriness  of  the  testimony  being  a  question  entirely  for  you."  Held  error. 
Fletcher  v.  State,  90  Ga.  889, 1892. 

Defendant  requested  the  court  to  charge  the  jury  that  **  If  you  found  that 
the  house  was  simply  scorched  or  smoked,  then  this  would  not  be  sufficient, 
and  you  should  acquit  the  defendant"  Befiised.  Held  error  where  the 
Texas  statute  declared  that  the  burning  necessary  to  constitute  the  ofience  is 
complete  when  the  fire  has  been  actually  communicated  to  the  house.  Wool- 
sey  V.  State,  30  Tex.  App.  346, 1891. 

It  was  held  error  for  a  judge  to  instract  the  jury  that  defendant's  attempts 
to  escape  from  custody  and  to  procure  false  testimony  are,  if  proved,  circum- 
stances to  be  considered  in  determining  his  guilt  or  innocence ;  under  Revised 
Statutes  of  Missouri  1879,  i  1920,  which  forbids  judges  to  comment  on  the 
evidence  in  criminal  cases.    State  v.  Sivils,  105  Mo.  530, 1891. 
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CHAPTER    XII. 


ROBBEBY. 


I.    FHOM   THE  PeBSOK  OR  IN  THE 

Presence. 
Robbery  must  be    larceny  of 
property  from  the  person  or 
in  the  presence  of  prosecutor, 
1847. 
II.  Must  be  Animo  Furandi. 

Goods  must   be   taken   animo 
furandi,  J  848. 
in.  Taring  and  carrtinq  away. 
Gk>ods  must  be  taken  and  car- 
ried away,  2  849. 
IV.  Force  and  Fear. 

Taking  must  be  through  force 
or  fear,  {  850. 
V.  Nature  of  Threats. 

Threat  calculated  to  produce 
terror  sufficient,  {  851. 
VI.  Charging  Unnatural  Crime. 
Extortion    by    charging    un- 
natural   crime    is    robbery, 
J  852. 


VII.  Defendant  having  Title. 
Where  goods  are  taken  under 
claim  of  title  offence  is  not 
made  out,  {  858. 
VIII.  Snatching. 

Snatching  without  struggle  is 
no  robbery,  {  854. 
IX.  Against  the  Will. 

Taking  must   be   against  the 
will,  i  855. 
X.  Consent. 

Consent  no  defence  if  obtained 
by  fear,  {  856. 
XI.  Indictment. 

Proper     technical     averments 

must  be  made,  2  857. 

May  be  a  conviction  of  larceny, 

2  858. 

Points  for  Defence  Improperly 

Refused,     and      Erroneous 

Charges.    (See  end  of  chapter.) 


ROBBERY   AT  COMMON   LAW. 


§  846.  Eobbery  is  the  felonious  and  forcible  taking  of  the  prop- 
erty of  another  from  his  person,  or  in  his  presence,  against  his  will, 
by  violence  or  by  putting  him  in  fear.'  The  property  taken  must 
be  the  subject  of  larceny,  whether  common  law  or  statutory.^ 


>  R.  V.  Cannon,  R.  &  R.  146, 1809 ; 
R.  V.  Hemming,  4  F.  &  F.  50.  I86I ; 
Clary  v.  State,  33  Ark.  561, 1879.  See 
fitate  V.  Montgomery,  109  Mo.  645, 
1892;  Lampkin  v.  State,  87  Oa.  516, 
1891 ;  Com.  v.  White,  138  Pa.  182, 
1890;  People  v.  Riley,  75  Cal.  98, 
1888 ;  Mclntire  v.  Com.,  (Ky.)  4  S. 
W.  Rep.  1,  1887 ;  Green  v.  State,  82 
Tex.  Cr.  298, 1893 ;  Crawford  v.  State, 
90  Ga.  701, 1892 ;  State  v.  Kegan,  62 
Iowa,  106, 1883.    See  People  v.  Mas- 


sett,  7  N.  Y.  Sup.  839,  1889,  for  de- 
grees of  robbery  under  Penal  Code  of 
New  York;  State  v.  Brown,  104  Mo. 
365,  1891;  Territory  r.  McKem,  2 
Idaho,  759, 1891 ;  Houston  v.  Com.,  87 
Va.  257,  1890;  Burke  v.  People,  148 
m.  70, 1893.  As  to  statutory  theft  from 
person,  see  Woodard  v.  State,  9  Tex. 
App.  412, 1880 ;  Williams  v.  State,  10 
Ibid.  8,  1881. 
»  Ibid. 
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I.  FROM  THE  PERSON  OR  IN  THE  PRESENCE. 

§  847.  It  must  appear  that  the  taking  was  from  the  person  or  in 
the  presence  of  the  prosecutor.*  Where  it  appeared  that  with  the 
prosecutor  was  a  third  person,  who  had  the  prosecutor's  bundle,  and 
who,  when  the  prosecutor  was  forcibly  attacked  by  the  de- 
muBt  be  fendant,  dropped  the  bundle,  and  ran  to  assist  the  prose- 
ptt^n  or  cutor,  when  the  defendant  took  up  the  bundle  and  ran  off, 
in  the         ^  learned  mdee  is  said  to  have  doubted  whether  the  offence 

presence  of  ^  T 

the  prose-  was  robbery.'  But  when  a  thief  puts  a  man  in  fear,  and 
then  in  his  presence  drives  away  his  cattle,  or  takes  his 
goods,  the  robbery  is  complete  f  and  such  is  the  case  where  a  man 
flying  from  a  robber  drops  his  hat,  which  the  robber  steals,^  and 
where  by  intimidation  the  owner  is  induced  to  open  his  desk  or  safe.^ 

II.   MUST   BE   ANIMO   FURANDI. 

§  848.  The  goods,  also,  must  appear  to  have  been  taken  ammo 
Q^^  furandiy  as  in  cases  of  larceny  f  though  this  is  to  be  in- 
must  be  ferred  from  circumstances/  It  has  been  doubted  whether 
animo  the  offcuce  is  constituted  where  a  man,  by  force  or  threats, 
furandt  compcls  another  to  give  him  goods  he  has  to  sell,  and  gives 
him  in  return  money  to  the  amount  of  the  value  of  the  goods,* 

^  R.  V.  Francis,  2  East  P.  C.  708.  '  1  Hale,  583 ;  R,  v.  Francis,  2  Stra. 

1736 ;  R.  v.  Hamilton,  8  C.  &  P.  49,  1015,  1735 ;  Turner  v.  State,  1  Ohio 

1887 ;  U.  8.  v.  Jones,  3  Wash.  C.  0.  St.  422, 1853.    InfrUj  {  851. 

209, 1821 ;  Com.  v,  Snelling,  4  Binn.  *  1  Hale,  583. 

879, 1812 ;  Turner  v.  State,  1  Ohio  St.  »  U.  S.  v.  Jones,  3  Wash.  C.  C.  209, 

422,  1853  ;  Kit  v.  State,  11  Humph.  1821.    As  to  proof  in  such  cases,  see 

167,  1851 ;  Crews  v.  State,  3  Cold.  State  v.  Lucas.  57  Iowa,  501, 1882. 

850,    1866.     See  In  re  Allison,   18  •  Murphy  v.  People,  8  Hun,  114, 

Colo.  525, 1889,  as  to  robberies  of  pas-  1875 ;  Matthews  v.  State,  4  Ohio  St. 

sengers  in  a  coach ;  Clark  v.  State,  28  539, 1854 ;  State  v.  Holloway,  41  Iowa, 

Tex.  App.  189, 1889;  States.  Miller,  200,  1875;  State  v.  Curtis,  71  N.  C. 

(Kans.)  36  Pac.  Rep.  751, 1894 ;  Stegar  56,1874;  Long  v.  State,  12  Ga.  293, 

V.  State,  39  Ga.  583,  1868 ;  People  v.  1853 ;  see  Ward  v.  Com.,  14  Bush,  288, 

Anderson,  80  Cal.  205, 1889 ;  Clements  1877.    Intent  must  be  proved  beyond 

V,  State,  84  Ga.  660,  1890 ;  State  t;.  reasonable  doubt.    Langford  t;.  State, 

Miller,  88  Iowa,  291, 1891.  Seedistinc-  82  Nebr.  782, 1891 ;  Stevens  v.  State, 

tions  in  H  228-230  of  New  York  Penal  19  Nebr.  647,  1886 ;  Morris  v.  State, 

Code  of  1882.    But  see  State  v.  Cal-  18  Tex.  App.  65, 1882 ;  State  v.  Mc- 

houn.  72  Iowa,  432,  1887,  under  Code  Andrews,  15  R.  I.  30, 1885. 

of  Iowa,  i  3858.    See  People  v,  Glynn,  ^  Ibid. 

7  N.  Y.  Sup.  555,  1889.  »  1  Hawk.  P.  C.  c.  34,  s.  14. 

2  R.  V.  Fellows,  5  C.  &  P.  508, 1833. 
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although  it  is  said  by  Mr.  Archbold  that  it  would  be  if  the  goods 
were  of  greater  value  than  the  money  given  for  them.^  As  we  will 
presently  see,  if  a  party  under  a  bond  fide  impression  that  the 
property  is  his  own  obtain  it  by  menaces,  this  is  a  trespass,  but 
no  robbery.^ 

III.   TAKING   AND   CARRYING   AWAY. 

§  849.  There  must  be  an  actual  taking  and  carrying  away.'    If 
a  robber  cut  a  man's  girdle,  in  order  to  get  his  purse,  and  q^^^ 
the  purse  thereby  fall  to  the  eround,  and  the  robber  runs  muBt  be 
off,  or  is  apprehended  before  he  can  take  it  up,  this  is  not  carried 
robbery,  because  the  purse  is  never  in  the  possession  of  the  *^*^* 
robber.*    But  it  is  immaterial  whether  the  taking  were  by  force  or 
upon  delivery,  supposing  the  delivery  be  caused  by  fear  ;  and  if  by 
delivery,  it  is  also  immaterial  whether  the  robber  compelled  the 
prosecutor  to  it  by  a  direct  demand  in  the  ordinary  way,  or  by  any 
colorable  pretence.     A  carrying  away  must  also  be  proved ;  and 
where  the  defendant,  upon  meeting  a  man  carrying  a  bed,  told  him 
to  lay  it  down  or  he  would  shoot  him ;  and  the  man  accordingly 
laid  down  the  bed,  but  the  robber,  before  he  could  take  it  up  to 
remove  it  from  the  place  where  it  lay,  was  apprehended,  the  judges 
held  that  the  robbery  was  not  complete.*    But  where  the  defendant 
snatched  out  a  lady's  ear-ring,  and  succeeded  in  separating  it  from 
the*  ear,  and  it  was  afterward  found  among  the  curls  of  her  hair, 
the  court  held  this  a  sufficient  proof  of  asportation  to  support  the 
indictment.* 

*  Arch.  Crim.  Plead.  246.  »  Com.  v,  Clifford,  8  Cosh.  216, 1861 ; 

»  I^fra,  i  868.  State  v.  Curtis,  71  N.  C.  66, 1874 ;  Jor- 

A    creditor    having    violently    as-  dan  v.  Com.,  26  Gratt.  943, 1874. 

saulted  his  debtor,  and  so  forced  him  *  1  Hale,  688.    As  to  proof  in  such 

to  give  him  a  cheque  in  part  payment,  cases,  see  Odle  v.  State,  13  Tex.  App. 

and  having  then  again  assaulted  him,  612, 1883. 

in  order  to  force  him  to  give  him  '  B.  v,  Farrell,  1  Leach,  822. 

money  in  payment  of  the  debt,  it  was  •  E.  v.  Lapier,  1  Leach,  320.  Where 

held,  that  as  there  was  no  felonious  the  defendant  seized  the  seals  and 

intent,  he  could  not  properly  he  con-  chain  of  the  prosecutor's  watch,  and 

victed  of  robhery.    B.  v.  Hemmings,  palled  the  watch  out  of  his  fob,  but 

4  F.  A  F.  60, 1861.    See  R  v.  Cogh-  the  watch  being  secured  around  the 

Ian,  Ibid.  316,  cited  i^^ra,  3  862.    (Jon-  neck  by  a  chain,  he  could  not  take  it 

tra,  under  Iowa  statute.  State  v.  Hoi-  until  by  giving  two  or  three  jerks  he 

lyway,  ut  tupra.    As  to  larceny,  see  broke  the  chain,  and  ran  off  with  the 

infray  J  884,  watch,  the  robbery  was  held  complete. 

In  Virginia  it  is  said  that  robbery  B.  v.  Mason,  B.  &  B.  419 ;  B.  t;.  Davies, 

need  not  be  lucri  causa,    Jordan  v,  2  East  P.  C.  709. 
Com.,  26  Gratt.  943,  1874. 
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It  is  also  held  that  a  person  travelling  with  the  owner  of  goods, 
and  charged  by  the  owner  with  their  custody,  may  be  guilty  of 
robbery  in  violently  taking  these  goods  from  the  owner's  con- 
structive possession.^ 

rv.    FORCE   OR    FEAR. 

§  850.  While  there  must  be  a  felonious  taking  of  property  from 
Takioff  *^^  person  of  another,  either  by  actual  or  by  constructive 
must  be  force,  consisting  of  the  application  of  threatening  words 
force  or  or  gestures ;  yet,  if  force  be  used,  fear  is  not  an  essential 
**'*  ingredient.*    This  disjunctive  way  of  stating  the  offence 

has  been  incorporated  in  the  statutes  of  several  of  the  States, 
where  it  is  provided  that  if  the  goods  be  taken  either  by  vio- 
lence or  by  putting  the  owner  in  fear,  it  is  sufficient  to  consti- 
tute robbery.* 

To  knock  another  down,  and  take  from  him  his  property  while 
he  is  insensible  or  unconscious,  is  robbery.^ 

It  is  not  necessary  that  the  fear  should  be  of  robbery.  Fear  of 
bodily  hurt  is  enough.* 

^  James  v.  State,  53  Ala.  380, 1875.  bery  for  an  ofScer  to  take  money  from 
'  State  V,  Gorham,  55  N.  H.  152,  a  prisoner  whom  he  had  handcuffed 
1876 ;  Com.  t^.  Humphries,  7  Mass.  for  this  purpose. 
242, 1810 ;  Com.  v.  Snelling,  4  Binn.  '  McDaniel  v.  State,  8  S.  &  M.  401 ; 
879, 1812;  State  v.  Cowan,  7  Ired.  239,  State  v,  Howerton,  58  Mo.  581, 1875  ; 
1847 ;  State  v.  Burke,  73  N.  C.  83,  State  v.  Broderick,  59  Mo.  318, 1875. 
1875 ;  Jackson  v.  State,  69  Ala.  249,  See  Glass  v.  Com.,  6  Bush,  436, 1869. 
1881 ;  Seymour  v.  State,  15  Ind.  288,  See  State  v,  Stotfel,  48  Kans.  364, 1892, 
1860;  Bonsall  v.  State,  35  Ibid.  460,  as  to  fear  of  immediate  injury  and 
1871 ;  State  v.  Howerton,  58  Mo.  581,  fear  of  future  injury.  Young  v.  State, 
1875.  The  prisoner,  when  walking  50  Ark.  501, 1888;  Klein  v.  People,  6 
on  the  public  street  by  night  with  a  Crim.  Law  Mag.  801,  1885;  State  v. 
stranger,  seized  the  latter's  watch  with  Stinson,  (Mo.)  27  S.  W.  Rep.  1098, 
violence  enough  to  break  a  silk  guard,  1894 ;  People  v.  Glynn,  7  N.  Y.  Sup. 
and  exclaimed,  **  Damn  you,  I  will  555, 1889. 

have  your  watch,"  and  fled  with  it.  *  Foster,  128;  R.  v.  Lapier,  1  Leach, 
This  was  held  to  be  highway  robbery,  320 ;  Mahoney  v.  People,  3  Hun,  202, 
though  the  prosecutor  could  not  swear  1874 ;  5  Th.  &  C.  329 ;  Com.  t^.  Snell- 
that  he  feared  anything  except  the  loss  ing,  4  Binn.  379,  1812;  Brennan  v. 
of  his  watch.  State  v.  McCune,  5  B.  L  State,  25  Ind.  403, 1865.  Infra,  iB^; 
60, 1857.  But  see  Bonsall  v.  State,  35  State  v.  Bradburn,  104  N.  C.  881, 1889. 
Lid.  460, 1871 ;  and  infra,  §  854.  *  Com.  v.  Snelling,  4   Binn.   379, 

In  B.  V.  Gascoigne,  2  East  P.  C.   1812.    As  to  dangerous  weapon,  see 
709 ;  1  Leach,  481,  it  was  held  rob-  State  v.  Calhoun,  72  Iowa,  432, 1887. 
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When  the  indictment  elects  to  aver  fear^  fear  must  be  proved.^ 
And  this  is  sufficient  without  tactual  force.'  But  taking  by  a 
trick  is  not  robbery,' 

V.    NATURE  OP  THREATS. 

§  861.    Any  threat  calculated  to  produce  terror  is  sufficient^ 
Thus,  if  a  man  take  another's  child,  and  threaten  to  Threat  cai- 
destroy  him  unless  the  other  give  him  money,  this  is  cuiatedto 
robbery.'    And  where  the  defendant,  at  the  head  of  a  terror  is 
mob,  came   to   the   prosecutor's   house  and   demanded  ■^®^'*^*- 
money,  threatened  to  destroy  the  house  unless  the  money  were 
given ;  and  the  prosecutor  thereupon  gave  him  5«.,  but   he  in- 
sisted on  more,  and  the  prosecutor,  being  terrified,  gave  him  5^. 
more;   upon   which   the    defendant  and  mob   then   took   bread, 
cheese,  and  cider  from  the  prosecutor's  house,  without  his  per- 
mission, and  departed ;  this  was  also  held  robbery.*   But  a  threat 
to  imprison  by  a  person  falsely  representing  himself  to  be  a  town 
marshal  is  not  a  threat  which  will  sustain  an  indictment.^ 

VI.   CHARGING   WITH   AN   UNNATURAL  CRIME. 

§  852.  To  extort  money  under  threat  of  charging  the  prosecutor 
with  an  unnatural  crime  has  in  many  cases  been  holden  to  be 

'  Glass  V,  Ck>m.,  6  Bush,  436, 1869 ;  to  give  them  something  to  get  rid  of 

Dill  V,  State,  6  Tex.  App.  113, 1879.  them  and  prevent  mischief,  by  which 

'  Ck>m.  V.  Brooks,  1  Duvall,  150,  means  they  obtained  money  from  the 

1864 ;  State  v.  Howerton,  58  Mo.  581,  prosecutor ;  Parke,  J.  (after  consult- 

1875.  ing  Vaughan,  B.,  and  Anderson,  J.,) 

*  Shinn  v.  State,  64  Ind.  13, 1878.  admitted  evidence  of  the  acts  of  the 
See  Com.  v.  White,  133  Pa.  182, 1890,  mob  at  other  places,  before  and  after, 
as  to  taking  in  a  joke ;  Thomas  v.  State,  on  the  same  day,  to  show  that  the  ad- 
91  Ala.  34, 1891.  vice  of  the  prisoners  was  not  bond  fide, 

*  See  Long  v.  State,  12  Ga.  293,  but  in  reality  a  mere  mode  of  robbing 
1852 ;  B.  V.  Reane,  2  East  P.  C.  734 ;  of  the  prosecutor.  B.  v.  Winkworth, 
Ashworth  v.  State,  31  Tex.  Or.  419,  4  C.  <&  P.  444.  See  People  v.  Hughes, 
1893.  187  N.  Y.  29, 1893 ;  for  extortion  by 

*  Per  Eyre,  C.  J.,  in  B.  v.  Beane,  2  threat  of  boycott,  19  N.  Y.  Sup.  550, 
East  P.  C.  784 ;  and  see  B.  v.  Donnally,  1892 ;  People  v.  Barondess,  16  N.  Y. 
Ibid.  718,  S.  P.  Sup.  436, 1891. 

*  B.  V.  Simons,  2  East  P.  C.  731.  '  William  v.  State,  12  Tex.  App. 
See  B.  V.  Brown,  Ibid.  731 ;  S.  P.,  B.  240,  1882 ;  see  Kimble  v.  State,  Ibid. 
V.  Astley,  Ibid.  712.  420,  1882.    But  see,  McCormick   v. 

Where  a  mob  came  to  the  house  of  State,  26  Tex.*  App.  678, 1886;  Sweat 
the  prosecutor,  and  with  the  mob  the  v.  State,  90  Ga.  315, 1892. 
prisoners,  who  advised  the  prosecutor 
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robbery  ;^  even  where  it  appeared  that  the  prosecutor  parted  with 
Bxtortion  ^^®  money  from  fear  merely  of  losing  his  character  or  situ- 
bj  charg-  ation  by  such  an  imputation.'  Obtaining  money  by  such 
natural  and  similar  means  is  in  many  States  by  statute  made  a 
robbery.  substantive  offeuoe.'  But  to  extort  money,  or  other  valu- 
able things,  by  threatening  a  criminal  prosecution  for  pass- 
ing counterfeit  money,  or  by  any  prosecution,  except  that  for  an  un- 

'  B.  t;.  Jones,  1  Leach,  139 ;  2  East  a   reasonable   man   some  degree   of 

P.  C.  718;  B.  V.  Donnally,  1  Leach,  alarm  or  bodily  fear,  so  as  to  interfere 

193 ;  2  £ast  P.  C.  718 ;  R.  v.  Cannon,  with  that  free  voluntary  acdon  which 

R.  &  R.  146 ;  R.  t;.  Stringer,  2  Mood,  constitutes  consent.    B.  v.  Walton,  9 

C.  C.  261 ;  People  v.  McDaniels,  1  Ck)x  C.  C.  268 ;  L.  &  C.  288 ;  B.  v. 

Parker  C.  B.  199 ;  Long  v.  State,  12  Hendy,  4  Cox  C.  C.  243. 
Ga  293, 1852 ;  Britt  v.  State,  7  Humph.       The  guilt  of  the  party  threatened  is 

45, 1846.  immaterial  as  to  the  question  of  de- 

»  Steph.Dig.Crim.Law,art.296;B.  fendant's  guilt;  B.  v,  Cracknell,  10 

V,  Hickman,  1  Leach,  278 ;  B.  v,  Eger-  Cox  C.  C.  408— Willes ;  though  it  is 

ton,  B.  &  B.  375.    See  B.  v.  Elm-  material  for  the  purpose  of  determin- 

stead,  2  Buss,  on  Cr.  86 ;  B.  v.  Stringer,  ing  whether  the  intention  was  to  ex- 

2  Mood.  C.  C.  261 ;  Simon's  Case,  2  tort  money  or  to  compound  a  felony. 

East  P.  C.  281 ;  People  v.  McDaniels,  B.   v.   Bichards,  11  Cox  C.  C.   43. 

1  Parker  C.  B.  198, 1889.  Therefore,  ^  although   the   prosecutor 

'  For  threatening  letters  generally,  may  be  cross-examined  with  a  yiew  to 

see  infra,  i  1664.    For  cases  under  the  show  that  he  •'is  really  guilty  of  the 

English  statute,  see  B.  v.  Carruthers,  offence  imputed  to  him,  yet  no  eTi- 

1  Cox  C.  C.  138 ;  B.  v.  Miard,  Ibid,  dence  will  be  allowed  to  be  given, 

22 ;  B.  V,  Bobertson,  L.  &  C.  483.    A  aliunde,  to  prove  that  the  prosecutor  is 

person  threatening  A.'s  father  that  he  really  guilty;  Ibid. ;  B.  v.  Menage,  8 

would  accuse  A.  of  having  committed  F.  &  F.  310 ;  but  see  B.  v.  Bichards, 

an  abominable  offence  upon  a  mare,  11  Cox  C.  C.  43.    Nor  on  an  indict- 

for  the   purpose  of  putting  off  the  ment  for  threatening  to  publish  oer- 

mare,  and  forcing  the  father,  under  tain    matter  vAth    intent   to    extort 

terror  of  the  threatened  charge,  to  buy  money,  is  it  necessary  that  the  matter 

and  pay  for  her   at   the    prisoner's  should  be  libellous.    B.  v,  Coghlan,  4 

price,    is    guilty    of  threatening    to  F.  &  F.  316. 

accuse  with  intent  to  extort  money.       The  prisoner  sent  to  the  prosecutor 

within  24  &  25  Vict.  c.  96,  s.  47 ;  B.  a  letter,  the  language  of  which  was 

V.  Bedman,  10  Cox  C.  C.  159,  L.  B.  1  ambiguous ;    it   was    held,    that  the 

C.  C.  12.    Threat  and  intent  may  be  prosecutor  might  be  asked  what  ap- 

inferred,  even  against  the  declaration  peared  to  him  to  be  the  meaning  of 

of  the  prisoner  at  the  time,  and  in  the  the  letter.    B.  v.  Hendy,  4  Cox  C.  C. 

absence  of  other  proof,  from  a  letter  243.  A  witness  may  be  asked  whether 

sent,  and  from  other  inculpatory  facts,  he  understood  the  meaning  to  be  that 

R  V.  Menage,  3  F.  &  F.  310 ;  B.  v,  which  the  record  imputed.    Ibid.    As 

Coghlan,  infra.  The  menace  or  threat  to  interpretation  of  letter,  see  B.  v. 

must  be  of  a  character  to  produce  in  Chalmers,  16  L.  T.  {N.  S.)  363. 
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natural  crime,  is  not  at  common  law  a  robbery.^  By  statutes,  how- 
ever, blackmailing  is  made  a  substantive  offence  f  and  to  extort  by 
threats  of  any  prosecution  is  at  common  law  an  indictable  misde- 


meanor.* 


VII.   DEFENDANT   HAVING  TITLE. 


§  853.  Where  title  is  bonSfde  claimed  by  the  defendant,  the  case 
fails.^  Thus,  in  an  English  case,  the  prisoner  had  set  wires 
in  which  game  was  caught.  The  prosecutor,  a  game-keeper,  go^sare 
took  them  away,  while  the  prisoner  was  absent.   The  pris-  de/diSm 
oner  demanded  his  wires  and  game  with  menaces,  and,  j^titifo'- 

o  '  '    fence  IB 

under,  the  influence  of  fear,  the  prosecutor  gave  them  up.  not  made 
The  jury  found  that  the  prisoner  acted  under  a  bond  fide 
impression  that  the  game  and  wires  were  his  property,  and  that  he 
merely,  by  some  degree  of  violence,  gained  possession  of  what  he 
considered  his  own.   It  was  held  no  robbery,  there  being  no  animvs 
Juraruli^ 

Such,  also,  is  the  case  when  property  is  taken  under  alleged  bel- 
ligerent rights.® 

VIII.   SNATCHING. 

§  854.    The  snatching  a  thing  is  not  considered  a  taking  by 
force,  but  if  there  be  a  struggle  to  keep  it,  or  any  vio- 
lence, or  disruption,  the  taking  is  robbery,^  the  reason  of  ^^J^^T* 
the  distinction  being  that,  in  the  former  case,  we  can  infer  stnig^e  is 
neither  fear  nor  the  intention  violently  to  take  in  face  of  bery. 

^  BriU  V,  State,  7  Humph.  45, 1846 ;  ter,  196,  1856 ;  Hammond  v.  State>  3 

Long  V.  State,  12  Ga.  298, 1852 ;  R  v.  Cold.  (Tenn.)  129,  1866;  Thompson 

Edwards,  1  M.  &  Rob.  257 ;  6  0.  &  P.  v.  Com.,  (Ky.)  18  S.  W.  Rep.  1022, 

618;  R.  V.  Henry,  2  Mood.  C.  C.  118.  1892.    Supra,  |  283. 

It  is  not  necessary,  in  an  indict-       ^  R.  v,  Macaulay,  1  Leach,  287 ;  R. 

ment  for  extortion,  to  set  out  with  v.  Baker,  Ibid.  299 ;   R.  v.  Steward,  2 

technical  accuracy  the  crime  charged.  East  P.  C.  702 ;  R.  v,  Horner,  Ibid. 

Com.  V.  Murphy,  12  Allen,  449, 1866.  703  ;  R.  v.  Walls,  2  C.  &  K.  214 ;  R.  v. 

*  Infra,  J  1664.  Gnosil,  1  C.  &  P.  304;  Com.  v.  Ord- 
»  R.    V.  Woodward,  11  Mod.  137,  way,  12  Cush.  270,  1853 ;  McCloskey 

(case  195).  v.  People,  6  Parker  C.  R.  299,  1862 ; 

*  R.  t;.  Hall,  3  C.  &  P.  409 ;  Brown  State  v.  McCune,  5  R.  I.  60,  1857 ; 
V.  State,  28  Ark.  126, 1873;  Barnes  v.  Shinn  v.  State,  64  Ind.  13, 1878;  Ma- 
State,  9  Tex.  App.  128, 1880.  honey  v.  People,  8  Hun,  202,  1874; 

*  R.  V.  Hall,  3  C.  &  P.  409.  Supra,  State  v.  Trexler,  2  Car.  L.  R.  90. 
{  848 ;  ir^a,  i  883.  1810 ;  State  v,  Broderick,  59  Mo.  818, 

*  Com.  V,  Holland,  1  Duvall,  182,  1875.  See  supra,  i  150;  Fanning  v. 
1864.    See  U.  S.  v.  Durkee,  McAllis-  State,  66  Ga.  167,  1880 ;  though  see 
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resisting  force.  If  putting  in  fear  be  provedy  the  offenoe  is  robbery.^ 
And  so  where  the  thing  is  torn  from  the  person,  as  an  ear-ring 
from  the  ear.' 

IX.   AGAINST  THE   WILL. 

§  855.  As  a  rule,  robbery  must  be  against  the  will ;'  at  the  same 
Mart  be  ^^^y  ^  '^  the  parallel  case  of  rape,* "  against  the  will,"  if 
againrt  there  be  force,  is  to  be  treated  as  convertible  with  "  with- 
out consent ;"  and  hence  where  the  defendant  knocked 
the  prosecutor  down,  and,  when  the  latter  was  insensible,  robbed 
him,  it  was  held  that  the  robbery  was  complete.'  And  so  was  it 
held,  where  the  prosecutor  was  seized  by  the  cravat  and  forced 
against  the  wall,  and  when  thus  pinioned  his  watch  was  taken 
without  his  knowledge.*  But  the  mere  taking  goods  from  an 
unconscious  person,  wiihovi  /orc^,  or  the  intent  to  use  force,  is 
not  robbery.' 

X.   CONSENT. 

§  856.  It  makes  no  matter  what  pretences  were  employed  to  in- 
duce the  owner  to  surrender  possession,  if  he  was  put  in 
defend  i?  bodily  fear.*  Thus,  if  a  man  with  a  sword  drawn,  or  a 
obtained  pigtol  cocked,  askcd  alms  of  me,  and  I  give  it  him,  through 
apprehension  of  violence,  it  is  as  much  a  robbery  as  if  he 
had  demanded  money  as  a  tribute.'  So,  where  the  defendant  took 
goods  from  the  prosecutrix  of  the  value  of  eight  shillings,  and  by 
force  and  threats  compelled  her  to  take  one  shilling,  under  pretence 

State  V.  John,  5  Jones,  (N.  C.)  168,  ^  See  mpra,  {{  556,  562. 

1S57 ;  Miller  v.  State,  12  Lea,   223,  '  B.    v,    Lapier,    1    Leach,    320 ; 

1883 ;  State  v,  Sommere,  12  Mo.  App.  Foster,  128 ;  E.  v.  Hawkins,  3  C.  &  P. 

874,  1882 ;  Hanson  v.  State,  43  Ohio  392. 

St,  376, 1885.  •Com.  v.  Snelling,  4  Binn.  879, 

*  Moore's  Case,  1  Leach,  385;  Com.  1812 ;  Wheeler  v.  Com.,  86  Va.  658, 

V.  Snelling,  4  Binn.  379,  1812 ;  Ma-  1890 ;  Com.  v,  Byan,  154  Mass.  422, 

honey  v.  People,  3  Hon,  202,  1874.  1891.    See  People  v.  McElroy,  14  N. 

€ee  mpra^  ]  849.  Y.  Sup.  203,  1891,  as  to  what  consti- 

'  Supra,  {  850.    B.  v.  Macaulay,  1  tates  an  accomplice. 

Leach,  487 ;  Shinn  v.  State,  64  Ind.  ^  Brennan  v.  State,  25   Lid.  403, 

13, 1878.  1865. 

»  B.  V.  McDaniel,  Post.  121-8 ;  Long  «  Dill  v.  State,  6  Tex.  App.   113, 

V,  State.  12  Ga.  293,  1852;  State  v.  1879. 

Johnson,  Phil.  Law,  (N.  C.)  140, 1867  ;  •  4  Bl.  Com.  242 ;  but  see  State  v. 

People  V.  Clough,  59  Cal.  438,  1881.  Johnson,  Phil.  Law,  (N.  C.)  186,1867. 
See  People  v.  Core,  Ibid.  390, 1881. 
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of  payment  for  them,  this  was  held  to  be  robbery.*  Where  the 
defendant,  at  the  head  of  a  riotous  mob,  stopped  a  cart  laden  with 
cheeses,  insisting  upon  seizing  them  for  want  of  a  permit ;  and  after 
some  altercation  he  went  with  the  driver,  under  pretence  of  going 
before  a  magistrate,  and  during  their  absence  the  mob  pillaged  the 
cart,  this  was  also  held  robbery.^  If  thieves  come  to  rob  A.,  and 
finding  little  upon  him,  force  him  by  menace  to  swear  to  bring  them 
a  greater  sum,  which  he  does  accordingly,  this  is  robbery,  if,  at  the 
time  he  delivered  the  money,  the  fear  of  the  menace  continued  to 
operate  upon  him.'  So  where  the  defendant,  under  compulsion, 
consents  to  draw  a  check  or  order  ;^  and  where  money  is  given  to 
avert  a  rape.* 

But  if  the  prosecutor  consent  to  be  robbed,  simply  to  prosecute 
the  robber,  this  is  a  good  defence.^ 

XL   INDICTMENT. 

§  857.  An  indictment  for  the  common  law  offence  of  highway 
robbery,  which  charges  the  offence  to  have  been  committed  near  the 
highway,  is  good.^  But  an  indictment  charging  the  robbery  to  have 
been  committed  in  the  highway  is  not  supported  by  evidence  of  a 
robbery  near  the  highway .*  The  termini  of  the  highway  p^p^^ 
need  not  be  given.*  technical 

An  indictment  which  alleges  the  taking  of  the  property  mast  be 
from  the  person  "  feloniously  and  violently,"  has  been  ^    *' 
held  to  sufficiently  all^e  the  putting  in  fear.^®    But  it  is  safer  to 

^  R.  V.  SimoDB,  2  East  P.  C.  712 ;  ance  in  regard  to  time  of  discharging 

and   see   B.  v.  Spencer,  Ibid.  712.  pistol. 

Supra,  j  146.  •  State  v.  Burke,  73  N.  C.  83,  1875. 

'  Merriman  v,  Chippenham,  2  East  *°  Com.  v,  Humphrey,  7  Mass.  242, 

P.  C.  709.  1876 ;  State  v.  Cowan,  7  Ired.  239, 

'  1  Hale,  632.    Supra,  i  146.  1847 ;    2  East  P.  C.  788.     Such  is 

*  See  R.  V.  Edwards,  6  C.  &  P.  621.  clearly  the  old  rule.    See  Whart.  Cr, 

*  R.  V.  Blackham,  2  East  P.  C.  711.  PL  &  Pr.  |  267.  Under  Tennessee 
See  Harris  v.  State,  32  Tex.  Cr.  279,  statute,  see  State  v.  SwafTord,  3  Lea, 
1893.  162,  1879 ;  State  v.  Eegan,  62  Iowa, 

*  B.  V.  Fuller,  R  &  R.  408 ;  1  Russ.  106, 1883 ;  Clemens  v.  State,  92  Tenn. 
on  Cr.  890.    Si^a,  H  141  et  seq.  282,  1893.    In  People  v.  Calvin,  60 

^  State   V,   Anthony,  7  Ired.  234,  Mich.  113, 1866,  a  common  law  infor- 

1847 ;  State  v.  Wilson,  67  N.  C.  456,  mation  for  robbery  was  held  not  per- 

1872.    Under  Missouri  statutes,  see  missible— crime  must  be  laid  under 

State  V,  Howerton,  59  Mo.  91, 1875.  statute ;  State  v,  Patterson,  42  La.  An. 

■  State  r.  Cowan,  7  Ired.  239, 1847;  984,  1890;  State  v.  Brown,  113  N.  C. 

see,  also.  State  v.  Fallon,  (N.  Dak.)  645, 1893. 
52  N.  W.  Rep.  318, 1892,  as  to  vari- 
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allege  that  the  prosecutor  was  put  in  fear^  and  that  the  act  was  done 
forcibly/  since  in  this  case  either  of  these  all^ations  can  be  dis- 
charged as  surplusage.  "  Against  the  will "  is  essential/  and  so,  at 
common  law,  is  the  allegation  ^^  from  the  person."' 

^^  Feloniously  "  is  at  common  law  essential  both  to  the  robbery 
and  the  assault.^ 

The  rules  heretofore  laid  down  for  the  description  of  personal 
property  apply  to  cases  of  robbery.*  Robbery  of  a  "  piece  of 
paper  "  may  be  enough,*  and  so  of  whatever  is  the  subject  of  stat- 
utory larceny.^  And  it  is  said  that  as  force  or  fear  is  the  main 
ingredient  of  the  offence,  the  indictment  need  not  specify  value." 

»  CoUinfl  V,  People,  39  111.  238, 1866 ;  (Mont)  6  West  Coast  Rep.  702, 1885 ; 
Anderson  v.  State,  28  Ind.  22,  1867 ;  State  v.  Jackson,  26  W.  Va.  2d0, 1885. 
though  see  Glass  v.  Com.,  6  Bush,  436,  *  R.  v,  Bingley,  5  C.  &  P.  602.  In- 
1869.    As  to  Alabama,  see  Chappell  fra,  i  880. 

V,  State,  52  Ala.  859, 1875.  Under  the  ^  R.  v,  Hemmings,  4  F.  &  F.  50 ; 
Pennsylvania  statute  it  is  not  neces-  State  v.  Carro,  26  La.  An.  377, 1874. 
sary,  when  *'rob"  is  used,  to  aver  «  State  v.  Burke,  73  N.  C.  83, 1875. 
"  from  his  body  and  against  his  will."  An  indictment  for  robbery,  which 
Acker  v.  Com.,  94  Pa.  284, 1880 ;  State  alleges  that  the  "  defendant  made  an 
V,  Johnson,  111  Mo.  578, 1892 ;  Griffin  assault  upon  A.,  and  put  him  in  fear 
V,  State,  (Tex.)  20  S.  W.  Rep.  552,  of  his  life,  and  did  take,  steal,  and 
1892 ;  State  v.  Ready,  44  Kans.  697,  carry  away  feloniously  the  money  of 
1890;  State  v.  Smith,  119  Mo.  439,  said  A.,"  is  insufficient,  because  it  does 
1898.  not  state  that  the  money  was  taken 

'  Whart.  Cr.  PI.  &  Pr.  2  267.  But  from  the  person  of  A.,  and  against  his 
not  "  assault,"  under  Texas  statute,  will,  which  is  an  essential  averment 
State  V.  Brewer,  53  Iowa,  735, 1880.       Kit  v.  State,  11  Humph.  167,  1850 ; 

»  State  V.  Leighton,  56 'Iowa,  595,  People  v.  Beck,  21  Cal.  385,  1868; 
1881.  See  State  v.  Kegan,  62  Iowa,  contra,  Terry  v.  State,  13  Ind.  70, 1859, 
106, 1883.  For  forms  of  indictment,  see  Whart. 

*  R.  V,  Pelfryman,  2  East  P.  C.  783 ;   Prec.  410  et  aeq. 
Chappell  V,  State,  52  Ala.  359, 1875.  An   indictment  was   sustained    in 

^  See  Whart.  Crim.  Ev.  2  121 ;  and  California  which  charged  the  defend- 
see,  also.  Turner  v.  State,  1  Ohio  St  ant  with  having  feloniously,  forcibly, 
422, 1853 ;  Brennan  v.  State,  25  Ind.  and  violently  stolen  from  the  person 
408,  1865 ;  McEntee  v.  State,  24  Wis.  and  control  of  B.,  and  against  his  will, 
43,  1869 ;  Wesley  v.  State,  61  Ala.  property  belonging  to  C.  It  was  held 
282,  1878;  Crumes  v.  State,  28  Tex.  not  necessary  to  aver  that  the  prop- 
App.  516,  1890.  An  indictment  for  erty  was  taken  against  the  will  of  C, 
assault  with  intent  to  rob  need  not  or  without  his  knowledge  and  con- 
describe  the  property  which  defendant  sent ;  or  to  state  that  B.  had  a  right 
intended  to  take.  State  v,  Dilley,  15  of  possession.  People  v.  Shuler,  28 
Oreg.  70,  1887;  State  v.  Helvin,  65  Cal.  490,  1865;  State  v.  Brown,  118 
Iowa,  289,   1884 ;    Territory  t\   Bell,  N.  C.  645,  1893.    See,  as  to  right  of 
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The  name  of  the  person  robbed,  if  known,  must  be  stated  with 
the  same  precision  as  in  larceny.^ 

§  858.  Even  at  common  law,  if  the  force  be  not  proved,  the 
defendant  while  acquitted  of  robbery  may  be  convicted  |^f ^   |^  ^ 
of  larceny  if  there  be  an  allegation  of  stealing  duly  set  conviction 
forth,*  °'''^°^- 

poBseseion,  State  v.  Ah  Loi,  5  Nev.  99,  Coast  Rep.  864,  1884 ;  State  v,  Som- 

1869;  State  v.  Rush,  95  Mo.  199, 1888;  mere,  12  Mo.  App.  374, 1882 ;  People  v. 

Grumes  v.  State,  28  Tex.  App.  516,  Gannon,  61  Cal.  476, 1882.    See  Haley 

1890.    But  see  Jackson  v.  State,  69  v.  State,  49  Ark.  147, 1887,  as  to  grand 

Ala.  249,  1881 ;  Taylor  v.  State,  130  larceny  under  statutes  of  Arkansas ; 

Ind.  661,  1891 ;  State  v,  Eeady,  44  People  v.  Kennedy,  11  N.  Y.  Sup.  244, 

Kans.  697,  1890;  McCarty  v.  State,  1890. 

127  Ind.  223,1890 ;  State  v.  Perley,  86       Cases  bearing  upon  the  question  of 

Me.  427, 1894.  admissibility  and  sufficiency  of  evi- 

*  Whart.  Crim.   Ev.  {{  94  et  seq. ;  dence:    People  v.  Sansome,   84  Cal. 

Smedley  v.  State,  30  Tex.  214, 1867  ;  449, 1890 ;  Moses  v.  State,  88  Ala.  78, 

Com.  V.  Clifford,  8  Cush.  216,  1851 ;  1889 ;  People  v.  Lumyit,  83  Cal.  130, 

Crews  V.  State,  3  Cold.  350,  1866 ;  1890 ;  People  v.  Ching  Hing  Chang,  74 

People  V,  Vice,  21   Cal.  344,  1863 ;  Cal.  389,  1887 ;  People  v.  Gallagher, 

People  V,  Jones,  53  Ibid.  58,  1878 ;  75  Mich.  512,  1889 ;  Young  v.  State, 

Parker  v.  State,  9  Tex.  App.  351, 1880.  50  Ark.  501, 1888 ;  People  v.  Kalkman, 

An  averment  in   an  indictment  for  72  Cal.  212,  1887;  People  v,  Myere, 

robbery  that  the  property  waa  felo-  70  Cal.  582,  1886 ;  People  v.  Ehring, 

niously  taken    will   not  supply  the  2  West  Coast  Hep.  590,  1884 ;  Allen  v. 

want  of  an  averment  of  the  intent  to  State,  12  Lea,  424,  1883 ;  Patton  v, 

rob  or  steal,  under  the  Ohio  statute.  State,  92  Ga.  457,  1893 ;  Sheehan  v. 

Matthews  v.  State,  4  Ohio  St.  539, 1855;  People,  131  HI.  22,1889;  Barnard  v. 

Higgins  V  State,  (Tex.)  19  S.  W.  Rep.  State,  88  Ala.  Ill,  1889 ;  Rollins  r. 

503,  1892;  Boles  v.  State,  b^  Ark.  35,  State,  32  Tex   Cr.  566,  1894;  People 

1893 ;  State  v,  Montgomery,  109  Mo.  v.  Murphy,  56  Mich.  546, 1885 ;  State 

645,1891.  V,    O'Connor,    105    Mo.    121,    1891; 

'  Supra,  J  27 ;  R.  v.  Birch,  1  Den.  C.  Thompson  v.  Com.,  88  Va.  45,  1891 ; 

C.  185;  Hickey  «.  State,  23  Ind.  211,  Morgan  v.  State,  48  Ohio,  371,  1891 ; 

1864 ;  State  v,  Jenkins,  36  Mo.  372,  Territory  v.  McKern,  2  Idaho,  759, 

1865 ;  People  v.  Jones,  53  Cal.  58,  1891 ;  People  v.  Nelson,  85  Cal.  421, 

1878 ;  U.  S.  V,  Mays,  1  Idaho,  (N.  S.)  1890 ;  Ogden  v.  People,  134  111.  599, 

763,  1880.    See  Howard  v.  State,  25  1890 ;  State  v,  Sipult,  81   Iowa,  40, 

Ohio  St.  399, 1874,  for  conviction  of  1890 ;  State  v,  Horan,  32  Minn.  394, 

felonious  assault  under  indictment  for  1884 ;  State  f .  Sullivan,  9  Mont.  490, 

robbery.    Sullivan  v.  Com.,   (Ky.)  5  1890;  People  v.  Ware,  1 N.  Y.  Cr.  166, 

S.  W.  Rep.  365,  1887.    But  see  State  1883 ;  State  v,  Wyatt,  (Mo.)  27  S.  W. 

V,  Moore,  106  Mo.  480, 1891,  aa  to  what  Rep.  1096, 1894;  McCarty  v.  State,  127 

&cts  may  be  sufficient  to  convict  of  Ind.  223,  1890;  People  v.  Hong  Tong, 

robbery  instead  of  petit  larceny.    See  85  Cal.  171, 1890 ;  State  v.  Roach,  11 

People  V.  Boyle,  64  Cal.  153,  1883.  Mont.  227,  1891 ;  Clark  v.  State.  28 

See   People  V.  Riley,  (Cal.)  2   West  Tex.  App.  189, 1889 ;  People  v.  Laraen, 
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AUempts  at  robbery ^  and  omouUs  tcUh  intent  to  robj  are  elsewhere 
generally  discussed.^ 

34  Pac.  Bep.  614,  1893 ;  Carson  v.  1886 ;  Brown  v.  State,  33  Nebr.  354, 
State,  (Tex.)  24  S.  W.  Bep.  643, 1893 ;  1891 ;  Stevens  v.  State,  19  Nebr.  647, 
Com.  V,  Prewett,  6  Ky.  L.  B.  196,  1884. 

1884 ;  People  t>.  O'Brien,  88  Cal,  488,  *  See  tupra,  H 173  et  Kq,,  641  et  9eq. ; 
1891 ;  People  v,  Calvin,  60  Mich.  113,  State  v,  Howes,  26  W.  Va.  110, 1885. 


POINTS  BEQUESTED  FOB  THE  DEFENCE  IMFBOPEBLY 
BEFU8ED,  AND  EBBOHEOUS  0HABOE8. 

As  to  Intent. 

Indictment  for  robbery  for  taking  a  pinch  of  snuff.    The  court  charged : 

'  At  common  law  robbery  is  defined  to  be  the  taking  of  any  property  from 

the  person  of  another  by  force."    Held  error  as  omitting  the  very  gravamen 

of  the  offence,  to  wit,  the  felonious  intent    Com.  v.  White,  133  Pa.  182, 1890. 

In  the  same  case  the  court  also  charged :  "  We  caution  you  again  that  the 
value  of  the  property  taken  from  the  person  of  the  prosecutor,  under  the  cir- 
cumstances alleged  in  this  case,  has  no  bearing  whatever.  If  it  is  anything 
that  belongs  to  another,  no  matter  how  trifling  it  is,  and  it  is  taken  from  his 
person  by  force,  the  crime  of  highway  robbery  is  complete,  and  the  defendant 
may  be  convicted."    Held  error.    Com.  v.  White.  9upra, 

The  court  charged :  '^  The  jury  are  instructed  that,  if  they  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendants,  James  Brown  and 
William  Hymes,  at  the  time  and  place  alleged  in  the  indictment,  took  any 
money  from  the  person  of  the  prosecuting  witness,  H.  Ottoman,  in  his  pres- 
ence and  against  his  will,  by  then  and  there  putting  the  said  H.  Ottoman  in 
fear  of  some  immediate  injury  to  his  person,  and  that  the  said  money  so  taken 
was  then  and  there  the  property  of  the  said  H.  Ottoman,  then  if  the  jury  so 
believe,  they  will  find  the  defendants  guilty."  Held  erroneous  as  omitting 
the  felonious  intent.    State  v.  Brown,  104  Mo.  366, 1891. 

As  to  Force  Necessary. 

Indictment  for  robbing  one  G.  of  a  jug  of  whiskey  while  defendant  was 
driving  with  G.  in  a  hack.  Defendant  requested  the  court  to  charge  that  "  If 
at  the  time  defendant  took  the  jug  the  said  Graham  was  looking  out  of  the 
hack  at  some  other  object  and  did  not  have  hold  of  it  (the  jug),  and  it  was 
sitting  on  the  bottom  of  the  hack,  not  attached  to  his  person,  and  no  other 
force  or  violence  was  used  by  the  defendant  than  inerely  to  take  hold  of  the 
jug  and  carry  it  away  without  the  knowledge  of  the  said  Graham,"  this  would 
not  constitute  the  crime  of  robbery.  Befused.  Held  error.  State  v  Miller, 
83  Iowa,  291, 1891. 

The  court  charged  the  jury  as  follows :  "  As  to  the  force,  the  court  instructs 
you  that,  if  a  man  stealthily  filch  from  the  pocket  of  another,  the  force  neces- 
sary to  remove  the  property  is  all  the  force  that  the  statute  requires."  Held 
error.    Territory  v,  McKern,  2  Idaho,  769, 1891. 
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LARCENY. 


Larceny  is  the  fraudulent  taking 
and  carrying  away  of  a  thing 
without  claim  of  right,  with  the 
intention  of  converting  it  to  a 
use  other  than  that  of  the  owner 
and  without  his  consent,  {  862. 

At  common  law  grand  and  petit, 
i  862  a. 
I.  Subjects  op  Labceny. 

Treasure  trove,  estrays,  and  wai& 
cannot  be  the  subjects  of  lar- 
ceny, nor  human  remains,  but 
otherwise  as  to  grave-clothes, 
skins  of  deer  hung  up  in  a 
camp,  ice,  gas,  and  stored  water, 
3  868. 

Fixtures  not  subjects  of  larceny 
when  unsevered  from  realty, 
1864. 

So  of  gold  and  other  ore,  2  865. 

So  of  turpentine,  sap,  grass,  com, 
vegetables  and  flowers,  {  866. 

But  unfastened  fixtures  are  sub- 
jects of  larceny,  i  867. 

Articles  attached  to  soil  must  be 
first  detached,  3  868. 

Animals  ferae  naturae  not  sub- 
jects of  larceny;  e,  g.y  deer, 
wild  fowl,  hares,  fish,  and  bees, 
3  868. 

And  so  of  eggs  of  wild  animals, 
{870. 

Otherwise  as  to  animals  reclaimed 
or  confined  so  as  to  be  subject 
to  domestic  use,  3  871. 

Untaxed  dogs  and  ferrets  not  sub- 
jects of  larceny,  3  872. 

But  otherwise  with  oysters  when 
planted  for  use,  3  873. 

And  so  of  flesh  of  dead  animals, 
3  874. 
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Indictment  for  stealing  animals 
must  show  they  are  the  subjects 
of  larceny,  3  876. 

Choses  in  action  are  not  subjects 
of  larceny,  3  876. 

Deeds  and  mortgages  are  not 
"  goods  and  chattels,"  3  877. 

Nor  are  other  securities  at  com- 
mon law,  3  878. 

Negotiable  paper  may  be  subject 
of  larceny,  3  879. 

Larceny  of  "piece  of  paper"  is 
indictable,  3  880. 

So  of  unissued  bank  bills,  3  881. 

Value  may  be  inferentially  shown, 
3  882. 

Articles  illegal  or  contraband 
may  be  the  subjects  of  larceny, 
3  882  a. 

But  not  an  instrument  of  no  value* 
3  882  b. 
II.  Intent. 

Intent  must  be  to  deprive  pos- 
sessor permanently  of  things 
taken,  3  888. 

Taking  under  an  honest  claim  of 
right  is  not  larceny,  3  884. 

And  so  of  taking  for  mere  tempo- 
rary use,  3  886. 

And  so  of  borrowing  without 
fraudulent  intent,  3  886. 

Returning  or  paying  for  goods 
does  not  purge  guilt,  3  887. 

Buying  by  false  pretence  is  not 
larceny;  but  otherwise  when 
only  possession  of  the  goods,  but 
not  the  property,  is  obtained  by 
the  false  pretence.  False  per- 
sonation, 3  888. 

Seizing  weapon  in  self-defence  is 
not  larceny,  3  889.  "**  *  -^ 
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And  80  of  taking  by  a  belligerent, 
{890. 

Whether  forced  sale  is  larceny 
depends  apon  circumstances, 
8  891. 

Taking  the  wrong  thing  and 
dropping  it  is  not  larceny, 
{892. 

Nor  is  taking  by  accident  or  in 
joke,  I  898. 

Nor  is  retaking  one's  own  goods, 
{894. 

To  larceny  htcri  cau$a  is  essential 
by  Boman  law,  {  895. 

And  so  by  early  English  law, 
{896. 

Otherwise  by  later  English  cases, 
{897. 

Unreasonableness  of  these  rulings, 
{898. 

In  the  United  States  qualification 
of  lucri  caum  required,  {  899. 

Pawning  master's  goods  with  in- 
tent to  return  is  not  larceny, 
{900. 

Appropriating  animo  furandi  lost 
goods  with  ear-marks  is  lar- 
ceny, {  901. 

Otherwise  when  there  is  no  means 
of  knowing  at  the  time  who  the 
owner  was,  {  902. 

Notice  of  ownership  may  be  in- 
ferred from  facts,  {  903. 

Inference  of  fraud  may  be  re- 
futed by  proof  of  bond  fide  at- 
tempt to  find  owner,  {  904. 

Where  there  are  ear-marks,  rea- 
sonable diligence  should  be 
shown,  {  905. 

Intent  to  restore  only  for  reward 
makes  oifence  larceny,  {  906. 

Returning  lost  goods  does  not 
purge  felony,  {  907. 

Same  rule  as  to  cattle,  {  908. 

Intent  to  steal  coupled  with  be- 
lief that  owner  may  be  found, 
constitute  larceny,  {  909. 

But  not  larceny  unless  belief  that 
owner  may  be  found  and  felo- 
nious intent  concur,  {  910. 
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Larceny  for  railroad  officer  to  ap- 
propriate things  found  in  cars, 
{911. 

Not  larceny  for  persons  employed 
to  find  goods  to  appropriate 
them,  {  912. 

Nor  for  assignee  of  finder  to  re- 
tain goods,  {  913. 
III.  Taking. 

Taking  as  a  trespass  must  be  in 
some  way  proved.  Need  not 
be  secret,  but  must  have  been 
fraudulent,  914. 

Consent  of  owner  to  taking  does 
not  bar  prosecution  in  cases 
where  the  consent  b  that  de- 
fendant should  have  only  a  bare 
charge,  and  where  the  consent 
was  not  specific  or  voluntary, 
{915. 

Consent  cannot  be  given  by  un- 
authorized agent,  {  916. 

No  defence  that  goods  were  ex- 
posed by  owner  to  theft,  {  917. 

Not  larceny  for  wife  to  take  away 
her  husband's  goods,  or  for 
person  merely  assisting  her, 
{918. 

But  otherwise  for  person  assisting 
adult^ous  wife,  {  919. 

In  such  case  defendant  must  be 
connected  with  the  taking, 
{920. 

Larceny  in  a  man  to  steal  his  own 
goods  from  bailee  to  charge 
bailee,  {  921. 

Joint  tenant  or  tenant  in  com- 
mon of  chattel  cannot  steal 
chattel  unless  in  hands  of 
bailee,  {  922. 

Distance  of  moving  immaterial, 
{923. 

Taking  need  not  be  by  hand, 
{924. 

Killing  of  animals  not  a  sufficient 
carrying  away,  {  925. 

Enticing  or  trapping  animals  not 
taking  until  seizure,  {  926. 

Party  must  be  present  at  taking 
as  principal,  {  927.  . 
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A  thief  carrying  goods  from 
county  to  coonty  may  be  con- 
victed in  either  county,  {  928. 

All  assenting  to  asportation  are 
principals,  {  929. 

Conflict  of  opinion  as  to  whether 
when  goods  are  stolen  in  one 
State  the  thief  may  be  con- 
victed in  another  State  where 
the  goods  are  brought,  |  930. 

When  several  things  are  taken  by 
one  unbroken  act  this  is  a  sin- 
gle larceny,  {  931. 

IV.  OWNEBSHIP. 

Ownership,  absolute  or  special, 

will    sustain    an    indictment, 

{  932. 
Ck>unts     may    vary    ownership, 

i  932  a. 
Ownership  may  be  inferentially 

proved,  {  933. 
Variance   as   to,  may  be  fatal, 

{934. 
Of  joint  tenants  and  tenants  in 

common  must  be  jointly  laid, 

{935. 
General  owner  may  be  charged 

with    stealing     from     special 

owner,  {  936. 
Grave-clothes  and  coffins  to  be 

laid  as  property  of  executor, 

{937. 
As    against   strangers,    property 

may  be  laid  in  either  bailor  or 

bailee,  {  938. 
Property  cannot  be  laid  in  servant 

or  child,  {  939. 
Nor  in  married  woman,  {  940. 
Goods  of  corporation  must  be  laid 

as  such,  i  941. 
Goods  levied  on  may  be  laid  as 

property  of  officer  or  owner, 

{942. 
When  servant  is  charged  with 

stealing  from  master,  master's 

possession     must    be    shown, 

{943. 
Specific  ownership  of  stolen  coin 

must  be  shown,  {  944. 


Goods  stolen  from  thief  may  be 
laid  as  property  of  either  thief 
or  owner,  {  945. 

Things  stolen  from  mill  may  be 
laid  as  property  of  owner, 
{946. 

Clothes  of  child  may  be  laid  as 
property  of  father,  {  947. 

Stealing  simultaneously  goods  of 
different  owners  makes  more 
than  one  offence,  {  948. 

Owner  may  be  laid  as  unknown, 
{949. 

Goods  of  deceased  person  to  be 
averred  to  be  property  of  ex- 
ecutor, {  960. 

V.  Value. 

Some  value  must  be  attached  to 

things  stolen,  {  951. 
Lumping   valuation    insufficient 

when    conviction    is   only  for 

stealing  part,  {  952. 
When  there  is  a  statutory  limit 

value  must  conform  to  statute, 

{953. 
Larceny  may  be  laid  of  piece  of 

paper,  {  954. 
Value  may  be  inferentially  shown , 

{955. 

VI.  By  Sebvants    and    Others 

HAVING  Babe  Charge. 
Larceny  for  servant  having  bare 

charge  to  convert  to  his  own 

use,  {  956. 
So  as  to  others  having  bare  charge, 

{957. 
So  as  to  persons  with  or  by  whom 

goods  are  inadvertently  left  or 

obtained,  {  958. 
And  so  of  letter-carrier  stealing 

letter,  {  959. 
And  so  of  clerk,  without  discre- 
tion, stealing  goods  of  employer, 

{960. 
Otherwise  when  property  of  goods 

is  in  clerk,  {  961. 
And  where  the  master  has  not 

had     possession      of     goods, 

{962. 
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Reception  in  master's  wagon  is 
reception  by  master ;  and  so  of 
reception  by  carrier  for  master, 
2  962  a. 

And  so  of  reception  in  master's 
immediate  control ;  but  not  so 
as  to  money  secreted  or  pock- 
eted by  servant,  {  962  b. 
VII.  By  Bailees. 

Bailee  not  chargeable  with  larceny 
unless  there  be  original  fraudu- 
lent intent,  i  963. 

Where  bare  possession  is  fraudu- 
lently obtained,  subsequent  con- 
version is  larceny,  2  964. 

Otherwise  when  property  in  goods 
is  passed,  {  965. 

No  such  property  passes  with  pos- 
session fraudulently  obtained 
from  servant  or  bailee  as  pre- 
cludes prosecution  for  larceny, 
2  966. 

Bailee  liable  when  bulk  or  pack- 
age is  fraudulently  broken, 
though  possession  was  obtained 
band  fide,  2  967. 

And  so  where  bailment  is  fraudu- 
lently determined  by  bailee, 
2  968. 

And  so  where  bailment  expires 
by  iteelf,  2  969. 

By  statute  bailees  are  open  in 
other  cases  to  prosecution, 
2  970. 


YIII.  By  Assigkeb  or  Vekdee. 
Bale  obtained  by  force  does  not 

transfer  property,  2  971. 
Sale  to  bar  larceny  must  be  com- 
plete, 2  972. 
Transfer  by  trick  not  such  a  sale, 

2  978. 
Transfer  must  be  assent  of  two 

minds  to  one  thing,  2  974. 
Conditional  transfer  does  not  bar 

larceny,  2  976. 
No  defence  that  goods  were  ob- 
tained by  legal  process  when 
such    process     is    fraudulent, 
2  976. 
IX.  Indictment. 
Must  be  formally  correct,  2  977. 
Various  counts  may  be  joined, 

2  978. 
Ownership  must  be  stated,  2  979. 
X.  Veedict,  2  980. 
XL  Restoring  Articles  Stolen. 
By  statute  stolen  goods  are  to  be 

restored.  2  981. 

Gk>ods  may  be  followed  in  hands 

of  assignees  with  notice,  2  981  a. 

XII.  Attempts,  2  981  b, 

XIII.  Larceny  from  the  House. 

A  distinct  statutory  offence,  2  981  e. 

Points  for  Defence  Improperly 

Refused,      and     Erroneous 

Charges.    (See  end  of  chapter.) 


§862. 

Larceny  is 
thefraudu- 
lent  taking 
and  carry- 
ing away 
of  a  thing 
without 
claim  of 
right,  with 
the  inten- 
tion of  oon- 
▼ertingitto 
a  use  other 
than  thatof 
the  owner 
without  his 
consent. 


"The  definitioDs  of  larceDy,"  said  Baron  Parke,  an 
eminent  judge,^  ''are  none  of  them  complete;  Mr.  East's 
is  the  most  so,  bat  that  wants  some  little  explanation. 
His  definition  is,  '  the  wrongful  or  fraudulent  taking  and 
carrying  away  by  any  person  of  the  mere  persoual  goods 
of  another,  from  any  place,  with  a  felonious  intent  to 
convert  them  to  his  (the  taker's)  own  use,  and  make 
them  his  own  property,  without  the  consent  of  the  owner.' 
This  is  defective,  in  not  stating  what  the  definition  of 
'  felonious '  in  this  definition  is.  It  may  be  explained  to 
mean  that  there  is  no  color  of  right  or  excuse  for  the 
act ;  and  the  '  intent '  must  be  to  deprive  the  owner,  not 


1  R.  V.  HoUoway,  2  C.  &  K.  946;  1  Den.  C.  C.  370 ;  T.  &  M.  40. 
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temporarily,  but  permanently,  of  his  property.   Cases  also  show  that 
a  taking  of  goods  with  an  intent  to  return  them  is  not  larceny.^' 

From  this  definition  differ  those  of  Coke,  Hawkins,  and  Black- 
stone,  in  the  omission  of  two  important  requisites :  first,  the  '^  con- 
version to  the  taker's  own  use ; "  and  secondly,  "without  the  consent 
of  the  owner."  Blackstone,  for  instance,  contents  himself  with 
declaring  larceny  to  be  "  the  felonious  taking  and  carrying  away  of 
the  personal  goods  of  another."  That  this  definition  is  defective 
in  omitting  "without  the  consent  of  the  owner"  is  now  universally 
conceded.  Whether  it  is  defective  in  omitting  to  include  the  liLcri 
oauaa  will  be  hereafter  discussed.^  But  waiving  this  question  for 
the  present,  larceny  may  be  defined  to  be  the  fraudulent  taking  and 
carrying  away  of  a  thing  without  claim  of  right,  with  the  intention 
of  converting  it  to  a  use  other  than  that  of  the  owner,  without  his 
consent. 

§  862  a.  At  common  law,  larceny  is  divided  into  grand  and  petit, 
the  latter  including  all  stealing  not  exceeding  twelve  ^tcommon 
pence  in  value.     In  Endand  this  distinction  has  been  law  grand 
cancelled   by  statute ;  and   in  but  few  of  the   United 
States  does  it  continue  to  be  recognized.' 

I.   SUBJECTS  OP   LARCENY. 

In  what  way  property  laid  in  an  indictment  for  larceny  is  to  be 
described  has  been  elsewhere  considered.*  The  proof  of  the  larceny 
of  a  single  article  among  many  laid  will  sustain  a  conviction/ 

§  863.  Larceny  cannot  be  committed,  at  common  law,  of  a  thing 
not  the  subject  of  determinate  property,  as  treasure  trove.  Treasure 
waifs,  etc.,  till  seized,"  though  it  would  seem  that  the  true  ^^ISian 
owner,  though  unknown,  has  still  a  property  in  them  be*  remains, 
fore  seizure  by  the  lord,  unless  there  be  circumstances  to  estrays 

^  Infra,  ]  895.  laws  of  the  United  States.    Ex  parte 

*  That  there  are  no  accessaries  in  McClusky,  40  Fed.  Rep.  71,  1889. 
petit  larceny,  see  supra,  I  223.     In       »  Whart.  Cr.  PI.  &  Pr.  2|  206-212 ; 
New  York,  petit  larceny  is  triable  and  Whart.  Crim.  Ev.  J2  124  et  seq, 
punishable  only  as  a  misdemeanor.       ^  Whart.   Crim.   Ev.   {{  128,  132; 
People  V.  Finn,  87  N.  Y.  533, 1882.  As  People  v,  Wiley,  3  Hill,  (N.  Y.)  194, 
to  Alabama,  see  Borum  v.  State,  66  Ala.   1842. 

468,  1880;  and  see  State  v.  Brown,  73  '  1  Hale,  510;  1  Hawk.  c.  33,  s.  24. 
Mo.  631, 1881.  As  to  Florida,  see  Ex  See  R.  v.  Hore,  3  F.  &  F.  315.  That 
parte  Bell,19  Fla.  608, 1883,  where  it  is  the  Act  of  Congress,  prohibiting  plun- 
held  there  is  no  distinction  between  dering  wrecks,  etc.,  does  not  apply  to 
the  two  grades.  See,  also,  supra,  i  819.  property  abandoned  by  the  owner,  see 
Larceny  is  an  infamous  crime  under  the  U.  S.  v.  Smiley,  6  Saw.  640, 1880. 
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^notbe  show  an  intended  dereliction  of  the  property.^  But  it 
jectaof  lar-  has  been  held  in  Massachusetts  that  articles  of  clothing, 
oSerwiM  taken  from  a  dead  body  ashore  from  a  wreck,  are  the 
SoUiS*^^  subjects  of  larceny  f  and  such  is  clearly  the  case  at  com- 
skina  of  mon  law  with  grave-clothes'  and  coffins  in  graves,*  though 
up  in  a  it  is  otherwise  as  to  dead  human  beings.^  Taking  deer- 
^mlT'^  skins  hung  up  in  the  woods  at  an  Indian  hunting-camp 
and  ttored  nMiy  be  larceny,  though  the  skins  were  not  in  the  actual 
possession  of  any  one  at  the  time,^  and  so  of  dead  animals 
buried  by  the  ownerJ  Ice,  when  put  away  in  an  ice-house  for  do- 
mestic use,  becomes  individual  property,  so  as  to  be  the  subject  of 
larceny,  though  clearly  not  so  when  taken  from  the  sur&ce  of  an  open 
pond  or  river  f  and  so  gas  b  the  subject  of  larceny,  when  severed 
from  the  general  pipe  before  it  reaches  the  meter.*  Whether  sea- 
weed, left  by  the  waves  on  the  shore,  belongs  to  the  owner  of  the 
land  has  been  questioned.^®  Water,  when  stored,  may  be  the  subject 
of  larceny,  though  it  is  otherwise  when  running."  An  estray  when 
finally  abandoned  may  cease  to  become  the  object  of  larceny."  But 


*  2  East  P.  C.  606,  607.  See  R.  v.  and  turned  off  at  night.  The  pipe  was 
Thurbom,  T.  &M.  67 ;  1  Den.  C.  C.  387.  never  closed  at  its  junction  with  the 

'  Wonson  v,  Sayward^  13  Pick.  402,  main,  and  consequently  always  re- 

1833.  mained  full  of  gas.    It  was  held,  that 

'  Hasme's  Case,  12  Co.  113;  State  v,  as  the  pipe  always  remained  full,  there 

Doepke,  68  Mo.  208, 1878.  /^a,  2  937.  was,  in  fact,  a  continuous  taking  of 

*  State  V.  Doepke,  68  Mo.  208, 1878,  the  gas,  and  not  a  series  of  separate 
where  it  was  held  that  the  ownership  takings.  B.  v.  Firth,  L.  E.  1  C.  C. 
might  be  laid  in  the  person  furnishing  172 ;  11  Cox  C.  C.  234.  It  was  held, 
the  coffin.  also,  that  even  if  the  pipe  had  not 

^  B.  V.  Haynes,  2  East  P.  C.  652.  been  thus  kept  full,  the  taking  would 
See  Steph.  Dig.  Crim.  Law,  art.  292,  have  been  continuous,  as  it  was  sub- 
where  it  is  queried  as  to  anatomical  stantially  all  one  transaction.  Ibid, 
preparations.  See  ir^ra,  {  931 ;  State  v.  Wallman,  34 

•  Pennsylvania  v,  Becomb,  Addis.  Minn.  221, 1885. 

386, 1799.  "  B.  v.  Clinton,  Irish  B.  4  Crim. 

'  B.  V,  Edwards,  36  L.  T.  (N.  S.)  30.  Law,  6.     See  Com.  I;.  Sampson,  97 

■  Waxd  V,  People,  6  Hill,  (N.  Y.)  Mass.  407, 1867. 

144, 1843 ;  3  Ibid.  395, 1842.  "  Steph.  Dig.  Crim.  Law,  art.  289 ; 

•  B.  V.  White,  3  C.  &  K.  868;  17  Ferens  v,  O'Brien,  L.  B.  11  Q.  B.  D. 
Jur.  636 ;  20  Eng.  Law  &  Eq.  585 ;  21 ;  15  Cox  C.  C.  232 ;  Johnson  r. 
Com.  V.  Shaw,  4  Allen,  308.    A  person  State,  36  Tex.  375, 1871. 

stole  gas  for  the  use  of  a  manufactory  "  Infra^  i  908.   Johnson  v.  State,  86 

by  means  of  a  pipe,  which  drew  off  the  Tex.  375, 1871.  See  B.  v.  Matthews,  12 

gas  from  the  main  without  allowing  it  Cox  C.  C.  489 ;  States.  Casteel,  53  Mo. 

to  pass  through  the  meter.    The  gas  124, 1873 ;  Debbs  v.  State,  43  Tex.  650, 

from  this  pipe  was  burnt  every  day,  1876. 
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cattle  ruQDing  at  large  within  certain  ranges  are  not  regarded  in 
Texas  and  in  other  grazing  Western  States  as  estrays.^ 

§  864.  Larceny  cannot  be  committed  of  things  which  belong  to 
the  realty,*  though  otherwise  when   they  are  severed.^  Fixtures 
This  principle  is  best  illustrated  by  the  hypothetical  case  notoubjecta 
given  by  Chief  Justice  Gibbs,  that  though  "  if  a  thief  while  un- 
severs  a  copper  pipe,  and  instantly  carries  it  off,  it  is  no  ^o^ 
felony  at  common  law ;  yet  if  he  lets  it  remain  after  it  is  ^^1*7- 
severed  any  time,  then  the  removal  of  it  becomes  a  felony  if  he 
comes  back  and  takes  it ; "  and  so  of  a  tree  which  has  been  some 
time  felled ;  and  so  of  a  door  when  severed  .from  a  house.^    And 
so,  generally,  of  articles  which  do  not  adhere  to  the  freehold,  and 
which  may  be  removed  without  injury  to  the  freehold.* 

§  865.  Grold  and  other  ore,  when  still  reposing  in  the  soil,  is  not 
the  subject  of  larceny.*    And  this  is  the  case  with  even  a  g^  ^^    j^ 
nugget  of  gold  separated  from  the  vein  by  natural  causes,  and  other 
until  such  period  as  by  human  care  it  is  removed  from  the  °'''' 
mass  of  rock.^      It  is  otherwise,   however,   with    ore  when   so 
removed.® 

§  866.  Turpentine,  when  in  the  grain  of  a  tree,  is  not  the  subject 
of  larceny ;  but  when  it  has  been  drawn  from  the  tree, 
and  is  collected  in  troughs  excavated  in  the  tree  itself,  it  pentine, 
is  detached  in  such  a  way  that  larceny  may  be  committed  ^mf?^- 
by  stealing  it.**    The  rule,  that  after  severance  there  may  ^WeB,and 
be  larceny,  applies  to  maple  syrup  drawn  from  a  maple- 

^  State  V.  Everage,  33  La.  An.  120,  104,  1860.  See,  under  Texas  statute, 
1881 ;  Beatty  v.  State,  61  Miss.  18, 1883;  Harveigerv.State,4Tex.  App.  26, 1878. 
Moore  v.  State,  8  Tex.  App.  496, 1880.  *  Ex  parte  Wilkie,  84  Tex.  155, 1870. 
See  Crockett  v.  State,  5  Ibid.  526, 1879 ;  *  Ir^fra,  J  867 ;  Jackson  v.  State,  11 
Deggs  V,  State,  7  Ibid.  359, 1879 ;  Lowe  Ohio  St.  104, 1860.  See  State  v.  Hall,  6 
V,  State,  11  Ibid.  253, 1881.  Supra,  {  Harring.  492 ;  Langston  v.  State,  96 
608.  Ala.  44, 1891. 

Where  such  ca^le  are  by  statute  to  In  Smith  v.  Com. ,  14  Bush,  31, 1878, 
be  branded,  the  omission  to  brand  is  a  chandeliers  were  held  not  to  be  fix- 
matter  of  defence.  Perry  v.  State,  37  tures,  and  were  therefore  the  subjects 
Ark.  54, 1881.  of  larceny. 

'  2  Russ.  on  Cr.  62 ;  State  v.  Bur-  •  People  v.  Williams,  36  Cal.  671, 
rows,  11  Ired.  477, 1850 ;  State  v.  Davis,  1868. 

22  La.  An.  77, 1870 ;  People  v.  Wil-       '  State  v.  Burt,  64  N.  C.  619, 1870. 
liams,  35  Cal.  671, 1868 ;  Com.  v.  Steim-       ^  State  v,  Berryman,  8  Nev.  262, 1872. 
ling,  156  Pa.  400, 1893.  In  this  case  it  was  held  that  the  alle- 

"  Ihid. ;  Jackson  v.  State,  11  Ohio  St.  gation  in  an  indictment  for  larceny 

•  State  V.  Moore,  11  Ired.  70, 1850.   And  see  State  v.  King,  98  N.  C.  648, 1887. 
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• 

tree ;  to  fruit ;  to  com^  and  other  crops  /  to  v^etables  f  to  grass 
or  flowers  ;^  and,  as  has  been  seen,  to  ioe  formed  on  open  water.^ 

§  867.  Fixtures,  when  a  stationary  part  of  the  freehold,  are  sub- 
But  un.  J^*  ^  ^^  distinction  expressed  above  by  Chief  Justice 
&0teii6d  Gibbs.  But  if  they  are  not  fasUnedj  so  as  to  be  per- 
■abjectoof  manently  attached,  removing  them  may  be  larceny.^ 
^^'  This  is  the  case  with  the  taking  of  keys  from  door  locks  ;* 
of  detachable  sections  of  machinery  in  a  mill  f  of  window  sashes 
which  are  still  unhung,  and  which  are  only  temporarily  and  slightly 
connected  with  the  house.^  When,  however,  either  door  or  window 
is  permanently  and  finally  attached,  it  becomes  part  of  the  realty, 
and  is  not  the  subject  of  larceny  until  it  becomes  detached,  and  is 
taken  while  in  a  detached  state.  Such  is  the  law,  as  stated  by  the 
old  English  authorities ;  and  however  subtle  and  arbitrary  is  the 
distinction,  it  is  still  recognized  not  only  in  England,  but  in  most 
jurisdictions  in  this  country.* 

§  868.  We  may,  therefore,  accept  on  this  point  the  following 
propositions : 
attached  to       (a)  Whatever  is  attached  to  soil  or  freehold  is  not, 
muBtbe       when  so  attached,  the  subject  of  larceny ; 
£^^  (6)  When  not  so  attached,  however,  it  becomes  the 

subject  of  larceny ; 

that  the  defendant  stole  ''six  hundred  .  State  t;.  Pottmeyer,  88  Ind.  402, 1870 ; 

and  ten  pounds  of  silver-bearing  ore  "  Ex  parte  Wilkie,  84  Tex.  155, 1870. 

sufficiently  shows  that  the  property  *  Hoskins  v,  Tarrence,  5    Blackf. 

alleged  to  have  been  stolen  was  per-  417, 1840. 

sonal  property  which  could  be  the  ^  Jackson  v.  State,  11  Ohio  St.  104, 

subject  of  larceny.    See,  also.  People  1860. 

V.  Freeman,  1  Idaho,  (N.  S.)  322, 1870 ;  ■  R.  v.  Hedge,  2  East  P.  C.  590  «. ; 

Com.  V.  Steimling,  156  Pa.  400, 1893.  and  see  R  v,  Wortley,  1  Den.  C.  C. 

1  Holly  V.  State,  54  Ala.  238, 1875 ;  162. 

State  V.  Webb,  87  N.  C.  558, 1 882 ;  Brad-  •  See  Ward  v.  People,  6  Hill,  (N.  Y.) 

ford  V.  State,  6  Lea,  634, 1881.     As  to  144, 1843.    As  maintaining  that  there 

statute  in  respect  to  cotton  plants,  is  no  difference  in  principle  between 

see  State  v,  Bragg,  86  N.  C.  687,  1882.  an  interval  of  one  instant  and  an  in- 

By  statute,  crops   growing   in  fields  terval  of  a  day,  see  tupra^  J{  27,  288. 

are  made  subjects  of  larceny.      See  To  the  same  effect,  Ex  parte  Wilkie, 

Smitherman  v.  State,  63  Ala.  24, 1879.  34  Tex.  155,  1870 ;  Jackson  v.  State, 

'  Bell  t'.  State,  4  Baxt.  522,  1875;  11  Ohio  St.  104, 1860.  See,  also.  State  v. 

State  V.  Foy,  82  N.  C.  679, 1880.  Burt,  64  N.  C.  619, 1870 ;  People  v.Wil- 

»  3  Inst.  109.  Hams,  35  Cal.  671, 1868,  where  the  rule 

^  Supra,  2  683.              '  in  the  text  is  followed,  though  objected 

*  R.  V.  Nixon,  7  0.  &  P.  442 ;  see  to  as  unreasonable  and  artificial. 
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(c)  Bat  an  article  of  this  class^  to  become  detached  so  as  to 
have  impressed  upon  it  the  character  of  personalty,  and  to  be  made 
the  subject  of  larceny,  must  be  first  removed  from  its  fastenings  or 
original  seat.  It  must  be  left  in  this  detached  state,  so  as  to  acquire 
these  new  characteristics.  If  taken  directly  by  the  thief  from  the 
house  of  which  it  was  a  fixture,  or  the  soil  in  which  it  was  imbed- 
ded, or  the  tree  of  which  it  was  the  fruit,  or  the  field  in  which  (as 
in  the  case  of  corn  or  vegetables)  it  was  growing,*  it  is  a  chattel 
real,  and  not  the  subject  of  larceny.  If  removed  either  by  himself 
or  another,  and  left  (the  process  of  removal  being  for  the  time  dis- 
continued) detached,  no  matter  for  how  short  a  time,  it  becomes 
personalty,  and  taking  it  from  such  detached  situation  may  be 
lar»3eny.* 

(d)  The  prior  existence  of  the  common  law,  as  above  stated, 
may  be  r^arded  as  recognized  by  the  numerous  statutes  adopted  in 
England  and  in  the  United  States,  making  the  stealing  of  fixtures 
specifically  indictable,  which  statutes,  in  some  cases  expressly,  in 

^  Holly  V.  State,  54  Ala.  288,  1875 ;  house,  and  sever  it,  and  after  about  an 
Bell  V,  State,  4  Baxt.  522,  1875.  In  hour's  time  or  so  come  and  fetch  it  away, 
State  V,  Hall,  5  Harring.  492,  the  test  this  hath  been  held  felony,  because 
was  said  to  be  contimiotisness.  If  the  the  act  is  not  continuated  but  interpo- 
severing  and  removal  are  one  continu-  lated,  and  in  that  interval  the  property 
ous  transaction,  the  taking  is  not  lar-  lodgeth  in  the  right  owner  as  a  chat- 
ceny ;  it  is  larceny  if  there  he  any  in-  tel.'  The  period  which  must  elapse 
terval  between  severing  and  taking.  hetween  the  severance  and  the  carry- 
In  ^partoWilkie,  34  Tex.  155, 1870;  ing  away  has  been  differently  stated 
while  the  common  law  as  to  fixtures  as  '  a  day; '  '  an  hour  exactly ;  *  '  any 
being  part  of  the  realty,  was  affirmed,  time; '  'afterward.'  But  the  question 
it  was  held  that  the  very  removal  in-  as  to  whether  the  taking  he  or  be  not 
volved,  at  least  where  the  removal  larceny  does  not  depend  upon  the 
required  the  action  of  several  persons,  lapse  of  time.  If  the  property  be  de- 
a  pause  which  made  the  things  re-  tached  hy  the  owner  or  hy  a  person 
moved  personal  property.  *^  If  the  other  than  the  wrong-doer,  it  becomes 
appellant,''  said  Ogden,  J.,  "  took  the  eo  insianti  the  subject  of  larceny.  If 
doors,  as  charged,  some  one  must  the  subsequent  carrying  away  by  the 
have  taken  them  from  him;  and  as  wrong-doer  be  in  pursuance  of  his 
soon  as  that  was  done  the  doors  be-  original  trespass  involved  in  the  sev- 
came  personal  property,  and  properly  erance,  no  matter  what  length  of  time 
the  subject  of  theft."  (P.  158.)  may  elapse  between  the  two,  then  it 
'  See  discussion  in  R.  v,  Townley,  would  seem,  upon  principle,  not  to  be 
L.  R  1  0.  C.  315;  12  Cox  0.  C.  59.  a  larceny.  To  hold  otherwise  is  to 
And  see  Beall  v.  State,  68  Ga.  820.  attempt  to  avoid  one  '  subtle  and  un- 
''Sir  M.  Hale  says  (1  Pleas  of  satisfactory  distinction,*  by  the  en- 
Crown,  510) :  '  If  a  man  come  to  grafting  upon  it  another  as  subtle  and 
steal  trees,  or  the  lead  off  a  church  or  unsatisfactory."    1  Green  C.  C.  340. 
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some  cases  by  implication,  profess  to  correct  the  common  law.'  In 
States  adopting  the  Roman  law,  however,  whatever  is  movable  is 
regarded  as  the  subject  of  larceny.' 

§  869.  No  larceny  at  common  law  can  be  committed  of  animals 

in  which  there  is  no  property^  either  absolute  or  quali- 

feraena-     ^^ '    ^  ^^   beasts  that   are  ferae  natume  and   unre- 

turae  not     claimed,  such  as  deer,  rabbits,  hares,*  and  conies  in  a 

subjects  of  '  . 

larceny,  forest,  chase,  or  warren  ;*  "  coons  ;''*  fish  in  an  open  river 
wi^d  fowl',  or  pond  f  wild  fowl,  pheasants,  partridges,^  rooks,  for 
bM«.''^***'  instance,*  at  their  natural  liberty,*  or  turkeys;  with- 
out proof,  direct  or  inferential,  that  they  are  tame.*®  A 
marten  caught  in  a  trap  in  the  woods  cannot  be  a  subject  of  larceny 
even  when  it  is  in  the  trap ;"  and  according  to  Sir  Thomas  Wilde, 
C.  J.,  not  only  is  a  wild  animal  itself  not  the  subject  of  larceny, 
but  it  imparts  its  character  to  the  cage  in  which  it  is  confined.'*  Bees 
are /era€  ncUurae,  and  although  confined  to  the  top  of  a  tree  by  the 
owner  of  a  tree,  yet  while  they  remain  in  the  tree,  and  are  not  se- 
cured in  a  hive,  they  are  not  the  subject  of  larceny,"  though  it  is 
otherwise  when  they  are  reclaimed.*^    But  where  wild  animals  are 

1  R.  V.  Richards,  R.  &  R.  28 ;  R.  v.       ^  R.  v.  Roe,  11  Cox  C.  C.  554 ;  R.  v. 
Jones,  D.  &  B.  555 ;  7  Cox  C.  C.  498  ;  Head,  1  F.  &  F.  350. 
see  R.  V.  Worrall,  7  C.  &  P.  516  *  Hannam  v.  Mockett,  2  B.  &  C. 

>  Whart.  Confl.  of  L.  {{  297  et  $eq.      984 ;  4  D.  &  R.  518. 

»  R.  V.  Read,  L.  R,  3  Q.  B.  D.  131 ;  •  1  Hale,  511 ;  Foet.  366 ;  Hannam 
37  L.  T.  722.  See  article  in  London  v.  Mockett,  2  B.  &  C.  934 ;  R.  v.  Town- 
Law  Times,  Feb.  2,  1884,  p.  249.  ley,  L.  R.  1  C.  C.  315;  12  Cox  C.  C. 

*  See  R.  V.  Townley,  L.  R.  1  C.  C.  59 ;  R,  v.  Read,  L.  R  3  Q.  B.  D.  131 ; 
315.  Wallis  V.  Mease,  3  Binn.  546 ;  War- 

*  Warren  v.  State,  1  Greene,  106,  ren  v.  State,  1  Greene,  106, 1847. 
1847,  "  The  principle  is  well  settled."  '«  State  v.  Turner,  66  N.  C.  618, 1 872 ; 
says  Greene,  J.,  "  that  taking  from  R.  v.  Mann,  s.  c.  Hawai,  23  Alb.  L.  J. 
another's  possession  an  animal  ferae  445.  That  a  parrot  not  tamed  is  not 
naturae,  or  of  a  base  nature,  in  con-  a  domestic  animal,  see  Swan  v.  Sann- 
templation  of  law,  will  not  render  a  ders,  44  L.  T  (N.  S.)  424. 

person  liable  for  larceny ;  though  the  '^  Norton  v.  Ladd.  5  N.  H.  203, 1830. 

right  of  the  owner  would  be  protected  "  R  v,  Powell,  cited  ir^ra,  {  876. 

by  a  civil  action.    As  this  principle  ^'  Gillett  v.  Mason,  7  Johns.  16,  810 ; 

applies,  by  common  law,  to  monkeys,  Wallis  v.  Mease,  3  Binn.  546.  1811 ; 

bears,  foxes,  etc.,  it  wll    evidently  Cock  v,  Weatherby,  5  Sm.  &  M.  338, 

apply  to  coons."  1846. 

*  State  V.  Krider,  78  N.  C.  481, 1878.  "  Harvey  v.  Com.,  23  Gratt  941, 
That  a  dead  whale  may  be  the  subject  1873 ;  State  v.  Murphy,  8  Blackf.  498, 
of  property,  see  in/ra,  §  874.  1847    Ir^ra,  {  871. 
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taken  by  a  thief  and  killed^  and  then  abandoned^  they  may  be  the 
subjects  of  larceny,^ 

§  870.  Eggs  partake  of  the  character  of  the  animal  laying  them. 
Hence  an  indictment  for  larceny,  which  charges  that  the 
prisoner  stole  "three  eggs,  of  the  value  of  two  pence,  of  egmof  ^ 
the  goods  and  chattels  of  S.  H.,"  is  bad,  for  not  stating  ^^*°*' 
the  species  of  eggs,  because  it  does  not  show  that  the 
eggs  stolen  might  not  be  such  as  are  not  the  subject  of  larceny.^ 

§  871.  But  when  an  animal  is  reclaimed  or  confined,  and  may 
serve  for  food,  it  is  otherwise  f  for  of  deer  or  rabbits  so 
inclosed  in  a  park  or  field,  that  they  may  be  taken  at  ^g  to  ani!* 
pleasure,  otter  in  a  trap,*  fish  in  a  trunk  or  net,  and  "J^^S*^ 
pheasants  or  partridges  in  a  mew,  larceny  may  be  com-  confined  bo 
mitted,'^  and  so  of  young  pheasants  or  partridges  reared  subject  to 
by  a  hen,  and  thus  reclaimed.*    Swans,  it  is  said,  if  law-  ^^®^° 
fully  marked,  are  the  subject  of  larceny  at  common  law, 
although  at  large  in  a  public  river  f  or  whether  marked  or  not,  if 
they  be  in  a  private  river  or  pond  f  and  doves  and  pigeons  are 
also  the  subject  of  larceny,  when  placed  in  the  care  and  custody^ 

^  Blades  t;.  Higgs,  11  H.  L.  C.  621;  of  them  into  the  possession  of  the 

E.  V,  Townley,  ut  tupra,  master,  so  as  to  make  the  prisoner 

'  R.  V.  Cox,  1  C.  &  K.  494 ;  Whart.  guilty  of  stealing  them.    See   R.  v. 

Cr.  PI.  &  Pr.  2  210.  Read,  L.  R.  3  Q.  B.  D.  131. 

»  See  Hundsdon's  Case,  2  East  P.  C.  ♦  State  v.  House,  66  N.  C.  744, 1871. 

611.    In  R,  V.  Petch,  38  L.  T.  788 ;  8.  *  1  Hale,  611 ;  1  Hawk.  c.  38,  s.  39. 

c.  14  Cox  C.  C.  116,  the  prisoner  was  •  R.  v.  Garnham,  8  Cox  C.  C.  461 ; 

employed  to  trap  wild  rabbits,  and  it  R.  v,  Cory,  10  Ibid.  23 ;  R.  v,  Shickle, 

was   his   duty  to  take    them  when  L.  R.  1  C.  C.  168;  11  Cox  C.  C.  189. 

trapped  to  the  head  keeper.    Contrary  ^  Dalt.  Just.  166. 

to  his  duty  he  trapped  from  time  to  "  Ibid. 

time  rabbits,  and  took  them  to  another  '  R.  v.  Brooks,  4  C.  &  P.  131 ;  R.  v. 

part  of  the  land  and  placed  them  in  a  Cheafor,  2  Den.  C.  C.  361 ;  6  Cox  C. 

bag,  which  another  keeper  observing,  C.  367.     In  Stanley  t;.  Birch,  Law 

went  and  took  some  of  the  rabbits  out  Times,  May  28,  1881,  this  protection 

of  the  bag  during  the  prisoner's  ab-  was  extended  to  carrier  pigeons  when 

sence,  and  nicked  them,  and  put  them  on  short  excursions  for  the  purpose  of 

into  the  bag.    His  reason  for  nicking  training.  When,  however,  pigeons  are 

them  was  that  he  might  know  them  wandering  at  large,  with  nothing  to 

again.    The  prisoner  afterward  took  designate  them  as  reclaimed  or  tame, 

away  the  bag  and  the  rabbits  with  the  it  is  otherwise.  Com.  v.  Chace,  9  Pick, 

intention  of  appropriating  them  to  his  16,  1879.    But  if  they  bear  on  them 

own  use.    It  was  held  in  a  case  re-  the  marks  of  having  been  reclaimed 

served  that  the  act  of  the  keeper  in  and  tamed,  then  it  is  larceny  to  steal 

nicking  the  rabbits  was  no  reduction  them.    Stanley  v.  Birch,  supra, 
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of  their  owners ;  and  so  of  tame  turkeys  ^  pea-hens  ;*  tame  mock- 
ing-birds,' and  bees  in  hives,  and  their  honey/  though  it  is  for 
the  jury  to  say  whether  animals  ferae  naturae  are  tamed,  so  as  to 
be  the  subjects  of  larceny.'^  But  all  valuable  domestic  animals,  as 
horses,*  and  all  animals  domitae  natura^Cj  which  serve  for  food,  as 
swine,  sheep,  poultry,^  and  the  product  of  any  of  them,  as  eggs, 

^  State  V.  Turner,  66  N.  C.  618, 1872 ;  counsel  was  correct,  and  the  pigeons 

B.  V.  Halloway,  1  C.  &  P.  128.  But  the  were  not  the  subject  of  larceny ;  but 

burden  of  proving  tameness  is  on  the  the  jury  took  a  better  view  of  the  law 

party  injured.     R.  v.   Mann,  nipra,  than  the  judge,  and  found  the  prisoner 

{  869.  guilty.    Judgment  was  postponed  till 

*  Com.  V.  Beaman,  8  Gray,  497, 1857.  the  opinion  of  the  court  had  been 
See  other  cases  cited  supra,  \  869.  given  as  to  whether  the  direction  of 

, '  Haywood  t;.  State,  41  Ark.  479,  the  chairman  was  right,  and  whether 

1883.  the  prisoner  was  properly  punishable. 

*  Harvey  v.  Com.,  23  Gratt.  941,  Now  we  think  the  direction  of  the 
1873.  See  State  v.  Murphy,  8  Blackf.  learned  chairman  was  wrong,  because 
498, 1847.  it  comes  to  this :  Is  it  possible  there 

^  R.  V.  Cheafor,  2  Den.  C.  C.  361 ;  can  be  larceny  committed  of  tame 
5  Cox  C.  C.  367  ;  8  Eng.  Law  &,  Eq.  pigeons  ?  because  the  pigeon  from  his 
598,  Exchequer  Chamber,  sitting  upon  nature  must  have  egress  to  the  open 
Crown  Cases  Reserved.  Present :  air,  and  unless  it  has  a  hole  for  that 
Lord  Campbell,  Mr.  Baron  Alderson,  purpose  it  cannot  get  out  According 
Mr.  Baron  Piatt,  Mr.  Justice  Talfourd,  to  the  direction  of  the  learned  chair- 
and  Mr.  Baron  Martin.  Lord  Camp-  man  there  can  be  no  larceny  corn- 
bell  said :  ''  This  case  was  not  argued,  mitted  of  chickens,  of  geese,  or  ducks, 
but  we  are  called  upon  to  give  judg-  It  was  a  pure  question  of  fact  for  the 
ment.  It  was  tried  at  the  Nottingham  jury  whether  the  pigeons  were  tame 
quarter  sessions  on  the  7th  of  July,  and  reclaimed;  the  jury  seem  to  have 
1851.  William  Cheafor  was  indicted  come  to  a  very  proper  conclusion  that 
for  feloniously  stealing  four  tame  they  were  tame  pigeons  and  reclaimed, 
pigeons,  the  property  of  John  Mansell,  The  pigeons  were  the  subject  of  lar- 
alleged  to  be  reclaimed.  The  pigeons,  ceny,  although  they  had  the  oppor- 
at  the  time  they  were  taken,  were  in  tunity  of  getting  out  and  enjoying 
the  prosecutor's  dove-cote  over  a  stable  themselves.  We  shall  direct  that 
on  his  premises,  being  an  ordinary  judgment  be  passed  at  the  next  quarter 
dove-cote,  having  holes  at  the  top,  and  sessions."  Conviction  affirmed.  See, 
having  a  door  on  the  floor,  which  was  also,  R.  v.  Howell,  reported  1  Ben  A 
kept  locked.  The  prisoner  entered  Heard  Lead.  Cases,  65 ;  though  see  R. 
the  dove-cote  at  twelve  o'clock  at  v.  Brooks,  4  C.  &  P.  131. 
night,  and  took  away  the  pigeons.  •  Infra^  J  908.  But  not  when  aban- 
The  prisoner's  counsel  contended  that  doned  by  owner.  Johnson  v.  State,  36 
the  pigeons,  being  at  liberty  to  go  out  Tex.  375,  1871. 
at  any  time,  were  not  reclaimed,  and  ^  Including  pea-henSy  as  has  been 
were  not  the  subject  of  larceny.  The  seen.  Com.  v,  Beaman,  8  Gray,  497, 
chairman  directed  the  jury  that  the  1857. 
view  contended  for  by  the  prisoner's 
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milk  from  the  cow  while  at  pasture/  and  wool  pulled  from  the 
sheep's  back  feloniously  f  may  be  the  subjects  of  larceny.* 

§  872.  But  as  to  all  other  animals  which  do  not  serve  for  food^ 
such  as  dogs  and  ferrets^  though  tame  and  salable/  or  other  crea- 
tures kept  for  whim  and  pleasure^  stealing  these  does  not  amount 
to  larceny  at  common  law.*    It  is  otherwise,  however,  untaxed 
when  they  are  taxed.*  dogs  and 

§  873.  Oysters  have  been  determined  to  be  subjects  of  subjecto  of 
larceny  when  planted  and  growing  in  a  market  plot,  itself  ^^'^'^y- 
the  subject  of  ownership,  generally  recognized  as  privately  ^^^^t?" 
planted,  and  not  part  of  a  bed  in  which  oysters  are  grow-  oyster* 
ing  naturally.^  planted  for 

§  874.  Flesh  of  dead  animals,  whether  ferae  naturae  or  '""** 
tame,  is  subject  of  larceny ;  and  it  has  been  said  that  the  fl^"^r^^ 
very  fact  of  proffering  it  for  sale  reclaims  it,  and  invests  dead 
it  with  the  character  of  property  which  the  law  protects.* 
What  act  reduces  the  flesh  of  a  wild  animal  to  the  personal  prop- 
erty of  the  reclaimer  depends  to  some  extent  upon  statutory  enact- 
ments.  If  there  are  no  game  laws,  then  the  flesh  of  animals,  seized 
and  killed  upon  waste  lands,  or  on  the  sea,  and  staked  or  anchored 
in  any  way  that  may  mark  the  ownership,  is  susceptible  of  property 
in  the  reclaimer.* 

^  Foster,  99.  •  People  v,  Maloney,  1  Parker  C.  R, 

'  R.  V.  Martin,  1  Leach,  205.  593, 1859 ;  People  v.Campbell,  4  Parker 

»  1  Hale,  511.  C.  R.  386,  1859;  Harrington  v.  Miles, 

*  R.  V,  Searing,  R.  &  R.  350 ;  State  11  Eans.  480 ;  Ex  parte  Ck>oper,  3  Tex. 
V.  Lymns,  26  Ohio  St  400, 1875 ;  State  App.  489,  1878.  See  Washington  v. 
V.  Holden,  81  N.  C.  527, 1879;  Ward  Meigs,  1  MacA.  53, 1873. 

V.  State,  48  Ala.  161, 1872.    See,  how-  ^  State  v.  Taylor,  3  Dutch.  117, 1858 ; 

ever,  State  v.  Latham,  13  Ired.  33, 1851.  Fleet  v,  Hegen^an,  14  Wend.  42, 1835. 

*  1  Hale,  512;  Findlay  v.  Bear,  8  S.  See,  however,  State  v.  Tayler,  13  R.  I. 
&  R.  571, 1822.  That  the  owner  of  a  541, 1882.  That  oysters  are  "  fish,"  see 
dog  may  maintain  a  civil  action  for  its  Caswell  v,  Johnson,  58  Me.  164,  1870. 
loss,  see  Hinckley  t;.  Emmerson,  4  *  R.  v.  Gallears,  1  Den.  C.  C.  501 ; 
Cow.  251, 1825 ;  Cummings  v.  Perham,  2  C.  &  K.  981 ;  T.  &  M.  196 ;  1  Hale, 
1  Mete.  555.  1840 ;  Perry  v.  Phipps,  10  511 ;  Norton  v.  Ladd,5  N.  H.  203, 1830 ; 
Ired.  259, 1849 ;  Parker  v.  Mise,  27  Ala.  State  v.  Jenkins,  6  Jones,  (N.  C.)  19, 
480, 1855.  As  to  malicious  mischief,  1858;  State  v.  Doe,  79  Ind.  9,  1881. 
see  infra,  {  1076.  That  a  dog  is  per-  See  R.  v.  Edwards,  36  L.  T.  (N.  S.)  30  ; 
sonal  property  under  statute,  see  Mul-  13  Cox  C.  C.  384,  where  it  was  held 
laly  V.  People,  86  N.Y.  365, 1881 ;  State  larceny  to  steal  dead  pigs  buried  three 
V.  Brown,  9  Baxt.  81,  1877 ;  Com.  v.  feet  under  soil. 

Hazelhurst,  84  Ky,  681, 1887.  That  •  See  Pierson  v.  Post,  3  Caines,  175; 
he  is  not  a  ''domestic  animal,"  see  Broughton  v.  Singleton,  2  N.  &  McC. 
State  V.  Harriman,  75  Me.  562, 1883.  338.  In  Taber  v.  Jenny,  1  Sprague, 
Cy.  29  Alb.  L.  J.  205. 
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§  878.]  CRIMES.  [book  n. 

§  875.  Where  the  question  is  open  to  doubt,  the  indictment,  to 
Indict-  ^  S9^7  must  all^  the  animal  to  be  "  tame."^  So,  as 
ment  for  has  been  seen,  "  eggs  "  must  be  shown  to  be  of  an  animal 
animals  which  is  the  subject  of  larceny.*  When  the  carcase  of  an 
^^  animal  ferae  naturae  is  stolen,  the  indictment  must  aver 

th^^  *b^  ^^  animal  to  be  "  dead,"  so  as  to  make  it  the  subject  of 
iects  of  larceny.'  When  an  animal  is  equally  the  subject  of  lar- 
"^'^^*  ceny  whether  alive  or  dead,  it  is  not  necessary  to  aver  that 
it  is  "  dead."* 

'^  One  ham  "  is  a  sufficient  description,  without  further  designa- 
tion.* 

§  876.  Oioses  in  action^  including  bonds  and  notes  of  all  classes, 
(^^^^^  i^  according  to  the  common  law,  are  not  the  subjects  of  lar- 
acHon  are  ceuy,  being  mere  rights  of  action,  having  no  corporeal 
jectsof  existence;^  though,  as  will  presently  be  seen,  a  person 
larceny.      ^^^  ^  indicted  for  stealing  the  paper  on  which  they  are 

Deeds  and    written, 
mortf^ages 

are  not  §  877.    Hence,  deeds,  mortgages,  and  leases  are  not 

aid    '       ^*  goods  and  chattels  f  and  at  common  law  are  not  the 
chattels."    gubject  of  larceny .« 

§  878.  Bonds,  notes,  bank  notes,  receipts,  and  bills,  being  mere 
Nor  are  choses  in  oction,  and  of  no  intrinsic  value,  are  not  held  the 
curitieTat  subjects  of  larceny  at  common  law.'  It  has  been  deter- 
mined in  England,  indeed,  that  a  railway  ticket  is  a  chat- 


common 

law. 


315,  it  was  held  that  a  whale  caught,  Pr.  475,  1869;  State  v.  Dill,  75  N.  C. 

killed,  and  anchored  near  the  shore,  257, 1876;  Whart.  Cr.  PL  A  Pr.  J  191 ; 

was  the  suhject  of  larceny,  though  it  Archb.  Crim.  Plead.  (9th  ed.)  165.  As 

had  somewhat  drifted  from  its  moor-  to  distinctive  Texas  rule,  see  Sans- 

ings.  bury  v.  State,  4  Tex.  App.  99, 1878. 

^  R.  V,  Cheafor,  supra,  {  871 ;  R.  v.       »  Whart.  Cr.  PL  A  Pr.  {  191. 
Hundsdon,  2  East  P.  C.  611.  «  2  East  P.  C.  596 ;  R.  v.  Westbeer, 

«  Supra,  i  870.  1  Leach,  12;  R  v.  Powell,  14  Eng,  L. 

»  R.  V.  Edwards,  R.  &  R.  497 ;  Com.  &  Eq.  575 ;  2  Den.  C.  C.  403 ;  5  Cox 

V,  Beaman,  8  Gray,  498 ;  R.  v.  Oallears,  C.  C.  396.    An  assignment  of  a  mort- 

nipra;  State  v.  Jenkins,  mpra;  Whart.  gage,  duly  signed,  acknowledged,  and 

Cr.  PL  &  Pr.  J  209.  ready  for  delivery,  is  not  before  de- 

*  See  R.  V,  Puckering,  1  Mood.  C.  C.  livery  a  subject  of  larceny.    People  v, 
242;  State  v.  Pollard,  53  Me.  124.  Stevens,  88  Hun,  62, 1885. 

*  R.  V,  Gallears,  mpra.    See  Whart.       •  Archb.  Crim.  Plead.  (9th  ed.)  165 ; 
Cr.  PL  &  Pr  a  208-9.  R.  v.  Watts,  24  Eng.  C.  L.  578 ;  2  Den. 

«  R.  V.  Green,  Dears.  323 ;   R.  v,  C.  C.  14 ;  4  Cox  C.  C.  336 ;  U.  S.  v. 

Johnson,  3  M.  &  S.  539;  Com.  v.  Rand,  Bowen,  2  Cranch  C.  C.  133 ;  U.  S.  t?, 

7  Mete.  475 ;  People  v.  Griflin,  38  How.  Carnot,  Ibid.  469 ;  People  v,  Griflin,  38 
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tel  ;^  but  this  has  been  doubted.^  By  statutes,  however,  generally 
adopted,  ehoses  in  custion  are  recognized  as  property,  and  the  steal- 
ing of  them  made  penal.  In  what  way,  under  the  statutes  of  the 
several  States,  bank  notes  are  to  be  described,  has  been  examined 
in  another  work.^  The  mode  of  proving  such  averments  is  also  dis- 
tinctively discussed.* 

In  order,  under  the  statutes,  to  render  bonds,  notes,  etc.,  the  sub- 
jects of  larceny,  they  must  be,  at  the  time  of  taking,  legally  valid 
and  subsisting  securities  for  the  payment  of  money,  or  some  specific 
article  of  value.* 


How.  Pr.  475, 1869 ;  Moore  v.  Com.,  8  A  pawnbroker's  ticket  is,  under 
Barr,  260, 1848 ;  State  v,  Tillery,  1 N.  A  statute,  a  warrant  for  delivery  of  goods 
McC.  9, 1817 ;  Culp  v.  State,  1  Porter,  and  capable  of  being  stolen.  B.  v. 
88, 1884.  Bank  notes  are  not  excepted  Morrison,  Bell  C.  C.  158 ;  Steph.  Dig. 
from  this  category  because  they  are  art.  286,  359.  When  a  note  is  effec- 
issued  by  an  incorporated  bank.  B.  v.  tive  only  in  case  a  title  to  land  is  ac- 
Murtagh,  1  Crawf.  &  Dix,  355 ;  R.  v,  cepted,  which  the  payee  was  not 
Pearson,  1  Mood.  813;  R.  v.  Morrison,  bound  to  give  nor  the  maker  to  take, 
8  Cox  C.  0. 194;  Bell  C.  C.  158;  Thorn-  it  is  not  the  subject  of  larceny.  Peo- 
asaon  v.  State,  22  Ga.  499, 1857.  But  pie  v.  Hall,  74  Hun,  96,  1893. 
of  redeemed  bank  notes,  in  the  hands  '  Whart.  Cr.  PI.  &  Pr.  J§  168  et  seq, 
of  the  agents  of  the  bank,  larceny  *  Whart.  Crim.Ev.JJ  114  ^<«ey.  See 
under  the  statute  may  be  committed.  State  v.  Wilson,  2  Rep.  Const.  Ct.  495 ; 
Com.  V.  Rand,  7  Mete.  475, 1844 ;  see  State  v.  Holbrook,  13  Johns.  90, 1815. 
State  V,  Bon  well,  2  Harring.  529.  In  cases  of  larceny,  questions  fre- 

"  The  absurd  conclusion,''  says  Sir  quently  arise  as  to  the  meaning  of  de- 
J.  F.  Stephen,  "  that  a  bank  note  scriptive  terms.  These  terms  are  con- 
cannot  be  stolen  rests  upon  no  founda-  sidered  in  another  volume  as  follows : 
tion  except  a  wholly  unauthorized  ex-  *'  Purporting  to  be,"  Whart.  Cr.  PI. 
tension  made  by  Coke  in  treating  of  a  &  Pr.  J  167 ;  *'  Receipt,"  §  185 ;  "Ac- 
difierent  subject,  of  a  case  in  the  year-  quittance,"  J  186 ;  "  Bill  of  Ex- 
books,  which  was  itself  apparently  an  change,"  {  187 ;  "  Promissory  note," 
invention  of  the  judges  in  the  fifteenth  §188;  "Bank  note,"  §  189;  "Treas- 
century,  resting,  moreover,  upon  a  ury  note,"  J  189  a ;  "  Money,"  J  190 ; 
principle  which  does  not  apply  to  "  Goods  and  chattels,"  §  191 ;  "  War- 
documents  not  relating  to  land."  3  rant  order,"  etc.,  |2  192-4 ;  "  Deed," 
Steph.  Hist.  Crim.  Law,  144.  J  197;  "  Obligation,"  i  198 ;  "  Under- 

1  R.  V,  Boulton,  1  Den.  508;  2  C.  A  taking,"  i  199;  "Guaranty,"  J  200 ; 
K.  917.  " Property,"  {  201 ;  "  Piece  of  paper," 

>  R.   V.  Kilham,   L.    R.   1    C.  C.  J  202. 
261 ;  Steph.  Dig.  Crim.  Law,  art.  288.       *  R,  v.  Craven,  R.  &  R.  14 ;  R.  v. 

An  unstamped  written  agreement  Phipoe,  2  Leach,  673 ;  R.  v.  Hart,  6 
for  building  cottages,  under  which  C.  &  P.  106 ;  R.  v,  Clark,  R.  &  R.  181 ; 
work  has  been,  and  is  being  carried  2  Leach,  1036 ;  Wilson  v.  State,  1 
on,  is  not  capable  of  being  stolen.  R.  Porter,  118,  1834;  Whart.  Cr.  PI.  & 
V,  Watts,  Dears.  326.  Pr.  JJ  213-17. 
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§  879.  Must  a  prosecution  for  larceny  of  the  prosecutor's  signa- 
ture to  negotiable  paper  fail  because  it  has  no  value  to 
to^sTwn     bim?     This  question  has  received   conflicting  answers. 
negotiable    jf^  doubt  the  paper,  while  in  the  prosecutor's  hands^  is 
be  subject    of  no  value.     But  as  at  the  moment  it  is  taken  from  his 

of  laroenr.    ,,,.,.,,  ,  ,  .11  ... 

bands  he  is  liable  to  be  sued  on  it^  the  better  opinion  is 
that  it  is  under  the  statutes  subject  of  larceny.^ 

^  The   authorities   are  thus  accu-  the   notes  were  valuable   securitiea, 

rately  classified  by  Van  Syckle,  J.,  in  but  all  agreed  that  if  they  were  not. 

State  V.  Thatcher,  35  N.  J.  445, 1872 :  they  were  goods  and  chattels. 

''  This  question  has  been  discussed  "  In  Aickle's  Case,  (2  East  P.  C. 

in  cases  of  larceny  where  the  thing  675)  the  conviction  was  for  the  l&r- 

Btolen  must  be  of  some  value  to  the  ceny  of  a  bill  of  exchange  drawn  by 

prosecutor.    In  Clark's  Case,  (Russell  the    prosecutor,    and    accepted     by 

&  Ryan  C.  C.  181)  the   defendant  another. 

was  indicted  under 2  George  II.  c.  25,  "In  Rex  v.  Metcalf,  (1  Mood.  C.  C. 

for  stealing  reissuable  notes,  the  prop-  483)  this  point  was  directly  adjudl- 

erty  of  Large  &  Son,  while  in  the  cated.    The  defendant  having  been 

course  of  transmission  to  them  after  convicted  of  the  larceny  of  a  cheque 

they  bad  been  paid.    It  was  held  that  drawn  by  the  prosecutor,  the  judge 

the  drawers  could  not  have  any  valu-  was  induced,  by  a  reference  to  Walsh's 

able  property  in  their  own  notes,  and  case,  to  reserve  for  the  opinion  of  the 

the  prisoner  was  convicted  only  of  the  judges    the    question    whether    the 

larceny  of  the  paper  and  stamps  on  cheque  in  the  hands  of  the  drawer 

which  they  were  written.  was  of  any  value  to  him,  and  could 

**  In  Phipoe's  Case,  (2  East  P.  C.  be  the  subject  of  larceny.    Lord  Den- 

599)  some  of  the  judges  held  that  the  man,  C.  J.,  Tindal,  C.  J.,  and  Justices 

prosecutor's  own  note  could  not  be  Gaselee,  Bosanquet,  Alderson,  Wil- 

said  to  be  of  any  value  to  him ;  others  liams,  and   Coleridge,   affirmed   the 

thought  it  was  of  value  from  the  mo-  conviction.  Justice  Littledale   alone 

ment  it  was  drawn,  but  that  it  never  doubting.    And  in  Heath's  Case,  (2 

was  in  the  possession  of  the  prose-  Mood.  C.  C.  33)  which  was  in  all  re- 

cutor,  and  that  it  was  obtained  by  spects    like  the  one  last  cited,  the 

duress,  and  not  by  larceny.  authority  of  Metcalfs  case  was  ac- 

**  In  Walsh's  Case,  (Russell  &  Ryan  knowledged     without    a    dissenting 

C.  C.  215)  the  prisoner  was  charged  opinion.    The  Supreme  Court  of  Ala- 

with  stealing  a  cheque  drawn  by  the  bama  (Wilson  v.  State,  1  Porter,  118,) 

prosecutor,  and  the  objection  that  the  ruled  that  the  prosecutor's  own  note 

stolen  instrument  was  of  no  value  to  was  not  the  subject  of  larceny.    In 

the  prosecutor,  in  his  own  hands,  pre-  reaching    this    conclusion,    Phipoe's 

vailed,  and  the    defendant  was  ac-  case  was  relied  upon  by  the  courts  no 

quitted.  reference  having  been  made  to  the 

*'  In  Vyse's  Case,  (1  Mood.  C.  C.  218)  later  cases  of  Metcalf  and  Heath, 

who  was  convicted  for  receiving  reis-  "  In  The  People  v.  Loomis,  (4  Denio, 

suable  notes,  knowing  them    to  be  380,)  where  the  defendant  was  tried 

stolen,  the  conviction  was  sustained,  for  the  larceny  of  a  receipt.  Justice 

Some  of  the  judges  doubted  whether  Beardsley  said, '  that,  although  a  re- 
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CHAP.  XIII.]  LARCENY.  [§  880. 

§  880.  When  there  is  any  question  as  to  the  application  of  a 
statute  to  a  chose  in  action,  a  count  can  be  introduced  for  stealing 
a  piece  of  paper  as  a  common  law  larceny.^     In  New  York,  how- 
ever, it  has  been  held  that  the  stealing  of  a  letter  is  not  indictable, 
as  it  is  of  no  intrinsic  value.'    And  in  England  the  law 
now  seems  to  be  that  where  a  chose  in  action  is  valid  and  "pi^of^ 
the  stealing  of  it  is  indictable  by  statute,  the  "  piece  ot  P*JP^v|' 
paper  ^'  is  absorbed  in  it,  and  the  indictment  must  describe 
the  thing  stolen  as  a  chose  in  action.     Where,  however,  the  chose  in 
a4stion  is  a  nullity,  the  paper  itself  may  be  described.^  At  all  events, 
if  the  chose  in  action  be  one  for  stealing  which  no  indictment  lies, 
it  is,  for  this  purpose,  a  nullity,  and  the  **  piece  of  paper  "  becomes 
the  subject  of  larceny.* 

A  piece  of  paper  on  which  is  a  printed  list  of  names  and  dates 


ceipt  was  the  subject  of  larceny  under  Den.  C.  C.  69 ;  and  for  other  cases  to 

the  New  York  statute,  it  must  be  same  effect,  see  B.  v,  Clark,  B.  &  B. 

made  effective  by  being  issued  or  de-  181 ;  B.  v,  Bingley,  5  G.  &  P.  602 ;  B. 

livered  before  it  can  become  a  valu-  v.  Bodway,  7  Ibid.  784 ;  B.  v.  Vyse,  1 

able' private  instrument.    It  must  be,  Mood.  C.  0.  218.    Ir{fra,  {  954;  and 

when   stolen,  an   evidence  of  some  see  Whart.  Cr.  PI.  &  Pr.  J  202 ;  Wil- 

right  in  action,  or  an  instrument  by  son  v.  State,  1  Porter,  118, 1884.  In  B. 

which  a  right  or  title  to  real  or  per-  t;.  Walker,  1  Mood.  156,  stealing  a  roll 

sonal  property  was  in  some  manner  of  parchment  was  held  indictable  at 

affected.' "     See,   as    to    People   v,  common  law,  thocLgh  it  had  a  record 

Loomis,  infra,  {{  882  b,  943.  engrossed   on    it.     If  it   concerned 

^  Thus,  in  an  English  case,  A.  was  realty,  it  would  be  otherwise.    Supra, 

indicted  in  one  count  for  stealing  a  {  877. 

cheque,   and    in   another  count  for  *  Payne  v.  People,  6  Johns.  108, 1810. 

stealing  a  piece   of  paper.    It  was  And  see  Moore  v.  Com.,  8  Barr,  260, 

proved  that  the  Great  Western  Bail-  1847.  But  in  neither  of  these  cases  was 

way    Company  drew  in.  London   a  the  question  of  the  larceny  of '' a  piece 

cheque  on  their  London  bankers,  and  of  paper"  put  to  the  court  distinctively, 

sent  it  to  one  of  their  officers  at  Taun-  In  Payne  v.  People,  the  indictment 

ton  to  pay  a  poor-rate  there.    He,  at  charged  "  a  piece  of  paper  on  which  a 

Taunton,  gave  it  to  the  prisoner,  a  certain  letter "  was  written ;  in  Moore 

clerk  of  the  company,  to  take  to  the  v.  Com.,  simply  a  receipt, 

overseer,  but  instead  of  so  doing  he  '  B.  v.  Watts,  24  £ng.  Law  &  Eq. 

converted  it  to  his  own  use.    It  was  578 ;  2  Den.  C.  C.  14 ;  4  Cox  C.  C. 

held  by  the  judges  that  even  if  the  836 ;  B.  v,  Powell,  14  £ng.  Law  & 

cheque  was  void  under  the  18th  sec-  Eq.  575 ;  2  Den.  C.  C.  408 ;  5  Cox  C. 

tion  of  the  statute  56  Geo.  III.  c.  184,  C.  896 ;  B.  v.  Green,  Dears.  823 ;  B. 

the  prisoner  might  be  properly  con-  v,  Vyse,  1  Mood.  C.  0.  218.    Ir^ra, 

victed  for  stealing  a  piece  of  paper.  {  951. 

B.  V.  Perry,  1  C.  A  K.  725 ;  s.  c.  1  *  See  infra,  i  954. 
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is  in  like  manner  subject  of  larceny.^  And  it  is  hard  to  see  why^ 
on  reasoning  given  in  another  volume,  even  supposing  a  piece  of 
paper  may  be  in  one  aspect  a  choae  in  action,  the  prosecution  may 
not  elect  to  consider  it  a  piece  of  paper.*  If  a  promise,  for  in- 
stance, were  engraved  on  a  gold  ring,  could  this  be  a  defence  to  an 
indictment  for  stealing  the  ring  ? 

§  881.  Bank  bills,  complete  in  form,  but  not  issued,  are  the  prop- 

erty  of  the  bank,  and  may  be  so  treated  in  criminal  pro- 
iBsued         ceedins«  for  recei vino:  them  with  knowledire  of  their  hav- 

ing  been  stolen.^  On  the  other  hand,  an  incomplete  en- 
gagement— 6.  g,,  an  unstamped  and  undated  railroad  ticket — is  not 
the  subject  as  such  of  larceny.* 

§  882.  Some  value  must  be  shown  to  belong  to  paper  alleged  to 

be  stolen  f  but  this  value  may  be  inferentially  proved, 
be  inferen^  Thus,  in  a  prosecution  for  the  larceny  of  a  bank  note  it 
*if*^y  is  not  necessary  to  prove  that  the  note  is  a  genuine  one 

shown.  J  r  ... 

and  of  some  value,  by  any  positive  evidence.  If  the  jury 
shall  be  satisfied  from  the  evidence  that  the  defendant  feloniouslv 
stole  the  bank  note,  and  afterward  passed  it  away  as  a  genuine 
note,  the  defendant  has,  by  those  acts,  precluded  himself  from  calling 
on  the  prosecution  for  further  proof  of  the  paper  being  genuine  and 
valuable.^  But  on  the  trial  of  an  indictment  for  stealing  foreign 
bank  bills,  when  such  passing  is  not  proved,  it  is  incumbent  upon 
the  prosecutor  to  produce  at  least  primd  fade  evidence  of  the 
existence  of  such  banks  and  of  the  genuineness  of  the  bills.^ 

Evidence  that  bills  of  the  same  kind  have  been  received  and 
passed  away  in  the  ordinary  course  of  business,  as  part  of  the 

• 

^  State  V.  James,  68  N.  H.  67, 1877.  ♦  State  v.  Hill,  1  Houst.  C.  C.  420, 

Books  containing  a  phonographic  re-  1874;  McCarty  v.  State,  1  Wash.  St. 

port  of  the  testimony  taken  upon  trial  377, 1890.    And  see  State  v.  Mtisgang, 

and  having  no  value  except  for  such  51  Minn.  556, 1892. 

report  are  subjects  of  larceny,  and  *  See  infray  H  951  et  «ey.  /  U.  8.  v. 

their  value  to  the  person  who  can  use  Nott,  1  McLean,  499, 1889. 

the  testimony  is  the  proper  standard  *  Com.  v.  Burke,  12  Allen,  182, 1866; 

of  value.    People  t;.  McGrath,  5  Utah,  Cummings  v.  Com.,  2  Va.  Cas.  128, 

525,1888.  1818.    /n/ra,  J  955. 

'  Whart.  Cr.  PI.  &  Pr.  ?  471.  ^  People  v.  Caryl,  12  Wend.  547, 

»  People  V.  Wiley,  3  Hill.  194, 1842.  1834 ;  but  see  Johnston  v.  People,  4 

SeeB.t^.Ranson,R.&B.232;2Leach,  Den.  864,1847;  People  v.  Jackson, 

1090, 1093 ;  R.  v.  Vyse,  1  Mood.  C.  C.  8  Barb.  637, 1850.    Infra,  i  955 ;  and 

218.    As  to  stolen  goods,  see  t»/ra,  see  Whart.  on  Ev.  J 1290. 
2  900  6. 
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currency  of  the  country,  would  be  proof  of  value.  But  the  fact 
that  a  witness  for  the  prosecution^a  broker,  had  exchanged  the  bills 
alleged  to  have  been  stolen,  and  given  other  money  for  them,  after 
the  larceny,  he  not  speaking  of  any  former  knowledge  of  such  bills, 
or  expressing  any  belief  as  to  their  genuineness,  has  been  held  to  be 
no  evidence  that  the  bills  were  genuine.^ 

§  882  a.  Though  the  circulation  of  the  bills  of  the  banks  of  other 
States  is  prohibited,  and  they  are  declared  by  local  law 
to  be  worthless,  yet  in  the  hands  of  a  bond  fide  holder  illegal  or 
they  are  property,  and  may  be  the  subject  of  larceny.*  maybe"^*^ 
The  same  rule  has  been  laid  down  in  respect  to  the  steal-  subject*  of 

...  larceny. 

ing  of  warehouse  receipts  issued  without  authority  by  a 
railroad  company.' 

Money  acquired  by  the  illegal  sale  of  intoxicating  liquors  may 
nevertheless  be  the  subject  of  larceny  from  the  possessor,*  and  so 
as  to  the  liquor  itself.* 

Nor  does  the  fact  that  particular  articles  are  used  for  gaming 
purposes  change  the  law.  Thus  larceny  lies  for  stealing  gaming 
materials.^    So  it  is  larceny  to  steal  things  stolen  by  the  thief.^ 

The  question  whether  goods  and  chattels  include  securities  has 
been  distinctively  discussed.^ 

^  Johnson  t;.  People,  4  Den.  364,  and  in  another,  as ''  pieces  of  paper," 

1847.  the  goods  and  chattels  of  the  prosecu- 

'  Starkey  v.  State,  6  Ohio  St.  266,  tor,  and  it  appeared  that  the  notes 

1833.    As  to  parallel  case  of  forgery,  had  been  paid  in  London,  and  were  in 

see  mpra,  J§  698-9.     As  to  papers  the  possession  of  a  partner  of  the  firm, 

actually  valueless,  see  infra,  2  882  b,  who  was  taking  them  to  the  country 

'  State  t;.  Loomi8,27  Minn.  521, 1881.  to  be  reissued,  when  they  were  stolen. 

*  Com.  v.  Rourke,  10  Cush.  397,  The  judges  held  that  they  were  prop- 
1852 ;  Com.  v.  Smith,  129  Mass.  104,  erly  described  in  the  indictment  as 
1880 ;  State  v.  May,  20  Iowa,  305, 1865.  goods  and  chattels ;  but  some  of  the 

*  Com.  V.  Coffee,  9  Gray,  139,  1867.  judges   doubted  whether  they   were 

*  Bales  r.  State,  3  W.  Va.  685, 1869.  valuable  securities  within  the  mean- 
■^  Infra,  i  945.    That  it  is  so  as  to  ing  of  the  statute  8  Geo.  IV.  c.  29, 

embezzlement,  see  infra,  §J  1025, 1035,  s.  5.  R.  v,  Vyse,  1  Mood.  C.  C.  218. 
1038.  The  halves  of  notes,  if  stolen,  should 

^  Whart.  Cr.  PI.  &  Pr.  ?{  168-191.  be  described  as  goods  and  chattels. 
/Sfupra,  i  848.  R.  v.  Mead,  4  C.  &  P.  535.    It  seems. 

Additional  English  cases  may  be  however,  that  a  security  which  is  in 
here  noticed.  In  one  of  them  the  de-  full  force,  as  an  uncancelled  bond  or 
fendant  was  indicted  for  receiving  note,  dbes  not  in  England  fall  under 
certain  country  bankers'  notes;  and  the  head  of  "goods  and  chattels."  R. 
the  indictment  in  one  count  charged  v.  Powell,  14  Eng.  Law  &  Eq.  575 ;  2 
these  notes  as  "  valuable  securities,"  Den.  C.  C.  403.    See  J  879. 
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§  882  6.  If  the  instrament  stolen  be  one  on  which  a  claim  could 
^    .  under  no  circumstances  at  any  time  be  maintained,  then 

An  mBtra-  ^  ,     .  .  .     .  .     . 

mentofno  even  Under  a  statute  designating  such  mstrument,  it  is 
laTwnouft.  ^^^  *^®  subject  of  larceny.  Thus,  where  a  debtor  pro- 
cured his  creditor  to  sign  a  receipt  for  the  debt,  under 
the  pretence  that  he  was  about  to  pay  him,  and  then  took  it  from  him 
with  a  criminal  intent,  and  without  paying  the  money,  it  was  held 
that  he  was  not  guilty  of  larceny,  the  receipt  never  having  taken 
effect  by  delivery,  and  being  therefore  worthless.*  But  the  mere 
fact  that  the  instrument  is  one  which  by  the  local  law  cannot  be 
sued  on,  or  that  the  thing  stolen  is  held  for  an  illegal  purpose,  does 
not  take  from  such  paper  or  thing  its  larcenous  character.* 

II.   INTENT. 

§  883.  To  constitute  larceny,  it  is  necessary  that  the  goods  should 
Intent  "^  taken  feloniously,  without  the  owner's  consent.  Here- 
must  be  to   after  we  will  consider  what  the  law  is  when  such  consent 

de  Drive 

poBseflBor  is  obtained  by  fraud.^  Under  the  present  head  we  limit 
noiSjof  ourselves  to  inquiring  what  " feloniously,"  or  " felonious 
thingtaken  intent,"  in  this  sense  means.  For  it  should  be  remem- 
bered that  every  taking  of  the  property  of  another,  without  his 
knowledge  or  consent,  does  not  amount  to  larceny.  To  make  it 
such  it  must  be  accompanied  by  circumstances  which  demonstrate  a 
"  fraudulent  or  felonious  "  intention  to  deprive  the  possessor  per- 
manently of  the  thing  taken.^    This  "fraudulent"  or  "felonious" 

*  People  V,  Loomis,  4  Den.  880,  689, 1834;  State  v,  Fisher,  70  N.C.  78, 
1847,  Cited  mpra,  {  879 ;  infra,  {  943,  1874;  State  v.  Watson,  7  S.  C.  67, 1875 
and  cases  there  cited.    See  Berk  v.  State  v,  Hawkins,  8  Porter,  461, 1839 
People,  91  N.  Y.  18,  1883 ;  Moore  v.  Williams  v.  State,  44  Ala.  396,  1870 
Ck)m.,  8  Barr,  260, 1848.  Johnson  v.  State,  73  Ibid.  525,  1883 

*  Supra,  i  882  a,  Witt  v.  State,  9  Mo.  671, 1846  ;  Long 
»  Ir^ra,  i  964.  v.  State,  11  Fla.  296,  1867 ;  State  v. 

*  R.  V.  Holloway,  2  C.  &  K.  942 ;  1  Rivers,  60  Iowa,  381,  1882 ;  Hite  v. 
Den.  C.  .0.  370 ;  T.  &  M.  40 ;  R.  v.  State,  9  Yerg.  198,  1835 ;  Fulton  i;. 
Godfrey,  8  C.  A  P.  563;  R.  v.  Deer-  State,  13  Ark.  168,  1852;  Gooch  v. 
ing,  11  Cox  C.  C.  298;  R.  v.  McGrath,  State,  (Ark.)  28  S.  W.  Rep.  510. 1894; 
L.  R.  1  C.  C.  205 ;  Adams  v.  State,  45  People  v,  Dumar,  106  N.  Y.  502, 1887  ; 
N.  J.  L.  448, 1883 ;  Gardner  v.  State,  Johnson  v.  State,  36  Tex.  375,  1871 ; 
55  N.  J.  L.  17, 1892 ;  Smith  v,  Shultz,  Landin  v.  State,  10  Tex.  App.  63, 1881 ; 
1  Scam.  400, 1839 ;  Phelps  v.  People,  Wolf  v.  State,  14  Tex.  App.  210, 
55  111.  334,  1870;  Hart  v.  State,  57  1883;  Hall  v.  Com.,  78  Va.  678, 1884. 
Ind.  102, 1877;  Umphrey  v.  State,  63  See  State  v.  Gaither,  72  N.  C.  458, 
Ibid.  223, 1878 ;  Robinson  v.  State,  113  1875.  Ir^ra,  H  961,  967.  That 
Ind.  510, 1887 ;  Blunt  v.  Com.,  4  Leigh, 
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intent  (and  the  terms  are  used  ofteli  convertibly)  is  an  intent,  with- 
out  an  honest  claim  of  right,  and  with  the  expectation  of  benefit  to 
self,  to  take  permanently  from  another  goods  which  are  his  pro- 
perty. This  intent  niust  be  concurrent  with  the  taking,  which  must 
be  without  the  owner's  consent.^ 

§  884.  The  intent  being  necessary  to  complete  the  offence,  if  a 
man,  under  the  honest  impression  that  he  has  a  right  to  Takinir  un- 
the  property,  take  it  into  his  possession,  it  is  not  lar-  deranhon- 
ceny,^  if  there  be  a  colorable  title.'  If,  for  instance,  the  right  is  not 
sheep  of  A.  stray  into  the  flock  of  B.,  and  B.,  not  know-  *"*"y* 
ing  it,  drive  them  home  along  with  his  own  flock,  and  shear  them, 
this  is  no  felony ;  but  it  would  be  otherwise  if  he  did  any  act  for 
the  purpose  of  concealing  them,  for  that  would  indicate  his  knowl- 

when  there  are  no  disputed  facts,  in-  State,  55  Ala.  148, 1876 ;  Momingstar 

tent  is  for  the  court,  see  Johnson  v,  v.  State,  69  Ibid.  30,  1877 ;  State  v. 

State,  78  Ala.  523, 1883.  Thomas,  30  La.  An.  600, 1878 ;  Berber 

In  State  v,  Fenn,  41  Conn.  590, 1874,  v.  State,  7  Tex.  69, 1851 ;  Kay  v.  State, 

an  officer  of  a  bank,  with  which  a  note  40  Ibid.  29, 1874 ;  Smith  v.  State,  42 

of  the  defendant  had  been  left  for  col-  Ibid.  444,  1875 ;  Neely  v.  State,  8  Tex. 

lection,  called  on  the  defendant  with  App.64, 1880;Siskv.State,9Ibid.  246, 

the  note  for  payment.    The  defendant  1880 ;  Sigler  v.  State,  Ibid.  427, 1880 ; 

asked  to  be  allowed  to  see  the  note.  Baker  v.  State,  17  Fla.406, 1870;  Peo- 

and  on  its  being  handed  to  him  walked  pie  v,  Devine,  95  Cal.  227, 1892 ;  ir^ra, 

out  of  the  room  with  it,  and  secreted  {  899.    This,  however,  does  not  apply 

or  destroyed  it.    It  was  held  that  the  to  a  claim  founded  on  an  illegal  usage, 

court  below  properly  charged  the  jury.  Com.  v.  Doane,  1  (jush.  5, 1848.    But  a 

that  if  the  defendant  obtained  pes-  person  gleaning  com,  erroneously  be- 

session  of  the  note  with  felonious  in-  lieving  he  has  a  right  to  do  so,  is  not 

tent,  the  act  was  theft.  guilty  of  larceny.    Steph.  Dig.  Crim. 

It  is  not  essential  that  the  defendant  Law,  citing  2  Euss.  on  Cr.  164-^. 

should  intend  to  appropriate  the  prop-  B.,  a  gamekeeper,  takes  snares  set 

erty  to  his    own    use    permanently,  by  A.,  a  poacher,  and  a  dead  pheasant 

State  V,  Ward,  19  Nev.  297, 1886.  caught  therein.  A.,  honestly  believing 

^  Ibid,  and  cases  cited  infra,  H  884  that  the  snares  and  pheasant  were  his 

et  seq.  property,  and  that  he  had  a  legal  right 

*  R.  V,  Hall,  3  C.  &  P.  409 ;  R.  i?.  to  them,  forces  B.,  by  threats,  to  re- 
Hal  ford,  11  Cox  C.  C.  88 ;  Merry  v,  turn  them.  This  is  not  robbery,  and, 
Green,  7  M.  &  W.  623 ;  People  v.  Bur-  if  no  violence  were  used,  would  not 
ton,lN.Y.Cr.R.  297, 1882;  People!?,  be  theft.  R.  v.  Hall,  3  C.  A  P.  409  (»m- 
Schultz,  71  Mich.  315, 1888 ;  State  v.  pra,  i  853),  cited  Steph.  Dig.  tU  mpra. 
Barrackmore,  47  Iowa,  684, 1878 ;  Mc-  '  Evans  v.  State,  15  Tex.  App.  31 ; 
Daniel  ».  State,  8  Sm.  &  M.  401, 1847 ;  1883 ;  State  v.  Homes,  17  Mo.  379, 1852. 
Witt  V.  State,  9  Mo.  671, 1846 ;  State  t;.  But  qucere,  Does  a  mere  claim  of  right 
Conway,  18  Ibid.  321, 1853 ;  State  v,  to  the  thing  itself  exclude  larceny,  if 
Deal,  64  N.  C.  270,  1870 ;  Newton  Co.  there  is  no  such  claim  of  right  to  do 
V.  White,  63  Ga.  697,  1879;  Causey  v,  the  act  by  which  it  is  obtained?  State 
State,  79  Ga.  564, 1887 ;  Momingstar  v,  r.  Caddie,  35  W.  Va.  73, 1891. 
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edge  of  their  being  the  sheep  of  another.^  If,  under  color  of  arrear 
of  rent,  although  none  be  actually  due,  I  distrain  or  seize  my 
tenant's  cattle,  this  may  be  a  trespass,  but  is  no  felony.'  If  I  take 
an  estraj,  upon  a  claim  of  right  to  it  as  lord  of  the  manor,  it  is  no 
felony,  however  groundless  my  claim  may  be* 

The  same  rule  applies  when  a  person  sells  property  in  his  posses- 
sion which  he  believes  he  owns,*  or  which  he  believes  he  is  author- 
ized to  sell.^ 

We  may  therefore  conclude*  that  where  property  is  taken  under 
a  claim  of  right,  if  this  claim  be  bond  fide  and  fair,^  the  court  should 
direct  an  acquittal  f  for  though  the  reason  given  by  Mr.  East,  that 
^^  it  is  not  fit  that  such  disputes  should  be  settled  in  a  manner  to 
bring  men's  lives  into  jeopardy,"*  does  not  now  hold  good  here,  so 
&r  as  concerns  capital  punishment,  there  is  a  manifest  impropriety, 
under  a  penal  system,  of  trying  in  a  criminal  court  a  question  of 
property,  which  it  is  the  intention  of  the  legislature  to  relieve  from 
the  incidents  of  imprisonment.^^  But  it  is  no  defence,  as  we  have 
already  seen,^^  that  the  party  from  whom  the  article  in  question  was 
taken  had  no  legal  title  to  retain  it^ 

Whether  there  was  a  claim  of  right  may  be  determined  by  the 
declarations  of  the  claimant  made  when  he  was  charged  with  the 
offence.^' 

»  1  Hale,  506;  Hall  v.  State,  34  Ga.  of  larceny.  Hooper  v.  State,  (Tex.)  25 

208, 1865.  And  so  if  the  original  taking  S.  W.  Kep.  966, 1894.    And  see  Dale  v. 

was  negligent.    R.  v,  Riley,  6  Cox  C.  State,  32  Tex.  Cr.  Rep.  78, 1893. 

C.  88 ;  cited  infra,  J  886.  *  State  v.  Barrackmore,  47  Iowa, 

>  1  Hale,  509.    See  infra,  {  1194.  684, 1878. 

»  1  Hale,  509.    And  see  R.  v.  Hall,  •  Supra,  {  883. 

3  C.  &  P.  409;   Com.  v.   Doane,  1  ^  That  this  condition  is  essential, 

Cush.  5, 1848.  see  State  v.  Bond,  8  Iowa,  540, 1859. 

*  The  prisoner's  wife  hired  a  bed-  '  See  Littlejohn  v.  State,  59  Miss, 

stead  at  1«.  per  week,  and  within  a  273, 1881 ;  Johnson  v.  State,  41  Tex. 

fortnight  afterward  the  prisoner  sold  608,  1874;  Seymour  v.  State,  12  Tex. 

it  to  a  broker,  his  wife  being  present  App.  391, 1882. 

at  the  sale.    Two  days  after  the  sale  '  The  same  reason  is  given  in  3 

the  wife  paid  Is,  for  a  week's  hire,  Qreenleaf  Ev.  {  157. 

being  all  that  was  paid.  There  was  no  "  See,  to  same  effect,  2  Russ.  on 

evidence  that  the  prisoner  knew  that  Cr.  11 ;  1  Hale,  506 ;  Evans  v.  State, 

the  bedstead  had  only  been  hired.    It  15  Tex.  App.  31, 1883. 

was  held  that  a  conviction  for  larceny  "  Supra,  J{  882  a ;  infra,  2  945. 

could  not  be  sustained.  R.  v.  Halford,  "  1   Hale,  509 ;  State  v.  May,  20 

11  Cox  C.  C.  88.  Where  one  sells  and  Iowa,  305, 1865.    See  mpra,  {  882  a. 

delivers  an  animal  to  one  person,  and  "  Whart.  Crim.  Ev.  JJ  272, 693, 761 ; 

then,  without  repurchasing  it,  sells  Childress  v.  State,  10  Tex.  App.  698, 

and  delivers  it  to  another,  he  is  guilty  1881. 
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§  884  a.  Taking  in  order  to  force  the  payment  of  a  debt  may  be 
larceny  when  the  intention  is  to  deprive  the  owner  per-  rpj^^^.  ^^ 
manently  of  his  property  in  case  the  debt  is  not  paid.^  taking  waa 
It  is  otherwise  wherthe  taking  is  in  pursuance  of  an  "^fjl^ 
honest  claim  of  title.*  Nor,  when  the  object  is  not  to  ^  ®^^" 
defraud,  but  to  obtain  a  just  settlement,  can  there  be  held  to  be 
such  a  fraudulent  intent  as  will  sustain  a  conviction.' 

§  885.  Taking  goods,  not  with  the  intention  of  depriving  the 
owner  of  his  property  in  them,  but  with  the  object  of 
temporarily  using  them'  and  then  returning  them,  is  not  mere^f  for 
larceny.*    Hence  where  a  master^s  horse  is  taken  by  his  temporary 

•'       ,  ,  "^ ,  use,  IS 

servant  without  his  knowledge,  and  brought  home  again  f  not  lar- 
where  a  servant,  to  escape  from  servitude,  rides  off  on  his 
master^s  horse,  and  leaves  it  on  the  way,  not  intending  to  appro- 
priate the  horse;*  where  a  person  takes  a  horse,  with  intent  to 
abandon  it  after  a  short  use,^  or  to  return  it,  merely  to  carry  off 
more  conveniently  goods  he  has  stolen  f  where  goods  are  taken,  not 
with  intent  to  steal,  but  simply  to  induce  the  owner,  a  woman,  to 
visit,  with  a  view  to  sexual  intercourse,  the  defendant's  rooms  f 
where  a  man  takes  his  neighbor's  plough  that  is  left  in  the  field, 
uses  it  upon  his  own  land,  and  then  returns  it ;  where  an  execution 
debtor  tak'es  some  of  his  goods  from  the  sheriff,  leaving  enough  to 
satisfy  the  execution  ;^^  these  may  be  trespasses,  but  are  not  felonies,* 
because  the  returning  the  thing  taken  with  other  facts  show  that  the 
party,  when  he  took  it,  had  no  intention  to  deprive  the  owner  of  it, 
or  to  convert  it  to  his  own  use.^^     It  is  true  that  where  the  original 

1  See  Com.  v.  Stebbins,  8  Gray,  492,       •  State   v.  York,  5  Harring.  493, 

1857 ;  People  v.  Smith,  6  Parker  C.  R.  1850 ;  Whart.  Oonfl.  of  Laws,  §  968. 
490,  1863.     (y.  Johnson  v.  State,  73       '  Dove  v.  State,  37  Ark.  261, 1881. 

Ala.  523, 1883.  See  K  v.  Van  Muyen,  R.  &  K  118  ; 

'  Supra,  2  884;  R.  v,  Hemmings,  4  State  v.  Shermer,  55   Mo.  83, 1874; 

F.  &  F.  50.    Supra,  J{  846,  848,  859.  People  v.  Flynn,  7  Utah,  378, 1891. 

»  Infra,  i  1197.  «  R.  v.  Crump,  1  C.  &  P.  658. 

*  See  cases  cited  in  notes  to  this  sec-       '  R  v,  Dickinson,  K  &  R.  420. 
tion,  and  to  {  886 ;  and  see  R.  v.  York,      '^  Com.  v,  Greene,  111  Mass.  392, 

1  Den.  C.  C.  335 ;  T.  &  M.  20 ;  s.  c.  1873. 

under  name  of  R.  v,  Yorke,  2  C.  &  E.      "  See,  also,  State  v.  Ware,  62  Mo. 

841 ;  Keely  v.  State,  14  Ind.  36, 1859 ;  597, 1876.     Where  a  party  removed  a 

People  V,  Brown,  (Cal.)  38  Pac.  Rep.  valuable  article,  part  of  a  wreck,  from 

518,  1894.    Ii\fra,  H  906,  909.  a  wharf  on  which  it  had  been  placed^ 

^  State  V,  Self,  1  Bay,  242,  1792.  and  had  taken  it  into  his  own  house, 

See  R.  V,  Crump,  1  C.  &  P.  658 ;  R.  and  had  afterward  denied  the  posses- 

ij.  McMakin,  R.  &  R.  333  n.  sion  of  it ;  it  was  held,  that  the  quea- 
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taking  was  wrongful,  there  a  subsequent  felonious  intent  makes  the 
offence  larceny  in  all  cases  in  which  there  is  concurrent  with  such 
intent,  though  subsequent  to  the  taking,  a  fraudulent  conversion  or 
transmutation  of  the  goods.^  This  has  been  held  to  be  the  case  where 
a  man,  driving  away  a  flock  of  lambs,  negligently  took  a  lamb  be- 
longing to  a  third  party,  and  then,  upon  subsequently  finding  out 
the  fact  of  the  true  ownership,  fraudulently  converted  the  lamb  to 
his  own  use,  taking  it  from  the  rest  of  the  flock.^  But  to  constitute 
larceny  from  an  owner  who  is  or  could  be  known,  there  must  be  a 
fraudulent  intent  when  possession  is  obtain'ed  f  and  unless  this  be 
the  case,  no  subsequent  harboring  of  such  intent  can  be  larceny/ 
"  If,^'  so  in  another  phase  of  this  rule  stated,  ^'  a  man  takes  away 
the  goods  of  another  openly  before  him  or  other  persons,  otherwise 
than  by  apparent  robbery,  this  carries  with  it  an  evidence  only  of  a 
trespass,  because  done  openly  in  the  presence  of  the  owner,  or  of 
other  persons  who  are  known  to  the  owner."* 

§  886.  We  may  therefore  conclude  that  mere  borrowing,  without 
And  80  of  fr*'^<l'^^6^*  intent,  is  not  larceny .•  "  If  we  were  to  hold," 
borrowing  said  Lord  Denman,  "  that  wrongfully  borrowing  a  thing 
fraudulent  for  a  time,  with  an  intention  to  return  it,  would  const!- 
intent.  ^^^  ^  larceny,  many  very  venial  offences  would  be  lar- 
cenies."^   As  a  rule,  to  constitute  larceny,  it  is  essential  that  there 

tion  for  the  jury  was,  whether  at  the  to  be  incapable  of  a  felonious  intent, 
time  he  originally  took  it  he  meant  to  the  offence  is  not  larceny,  see  supra,  { 
steal  it  for  his  permanent  use.    R.  v,  53. 
Hore,  8  F.  A  F.  315.  *  See  i^fra,  J  966 ;  R.  v.  Mucklow, 

*  State  V.  Coombs,  55  Me.  477, 1867 ;  1  Mood.  C.  C.  160,  cited  mpra,  i  166  ; 
Richards  v.  Com.,  13  Gratt  808, 1857 ;  Watkins  v.  State,  60  Miss.  323, 1882 ; 
Beatty  t;.  State,  61  Miss.  18, 1883 ;  and  Dow  v.  State,  12  Tex.  App.  343, 1882. 
tnA^ Ji  900, 964.  For"wrongful,"asin  But  see  State  v.  Davenport,  38  S.  C. 
the  text.  Sir  J.  F.  Stephen  substitutes  348, 1892. 

"  an  actionable  wrong."  Dig.  art  303.  ^  2  Russ.  on  Cr.  (9th  ed.)  158,  reduced 

*  R.  V,  Riley,  14  Eng.  Law  &  Eq.  from  Hale  P.  C.  509,  and  approved  in 
545 ;  6  Cox  C.  C.  88 ;  1  Dears.  C.  C.  Johnson  v.  State,  73  Ala.  528, 1883. 
149.    See  infra,  J{  901,  958.  •  Steph.  Dig.  Crim.  Law  art.  306  ;  1 

»  R.  V,  Leigh,  2  East  P.  C.  694 ;  R.  Hale  P.  C.  509  ;  R.  v.  Phillips,  2  East 
V.  Mucklow,  1  Mood.  C.  C.  160 ;  R.  v.  P.  C.  662 ;  R.t?.  Addis,  1  Cox  C.  C.  78 ; 
Box,  9  C.  &  P.  126 ;  R.  v.  Glass,  1  R.  v.  Guernsey,  1  F.  &  F.  394 ;  State 
Den.  C.  C.  215 ;  2  C.  &  P.  395 ;  Wilson  ».  Shermer,  55  Mo.  83, 1874 ;  Stokely 
V,  People,  39  N.  Y.  459, 1868 ;  Booth  v.  v.  State,  24  Tex.  App.  509, 1887.- 
Com.,  4  Gratt.  525,  1848;  Shinn  v.  '  R.  v.  Holloway,  2  C.  &  K.  942; 
Com.,  32  Ibid.  899,  1880 ;  State  v.  s.  c.  1  Den.  C.  C.  370 ;  T.  AM.  40, 
Wood,  46  Iowa,  116,  1877.  See,  for  per  Lord  Denman,  C.  J. ;  a  case  where 
other  cases,  tw/ra,  J  963.  That  when  it  was  held  not  to  be  larceny  to  carry 
the  party  taking  goods  is  so  drunk  as  some  dressed  skins  to  another  part  of 
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should  be  an  intent  to  deprive  the  owner  permanently  of  his  prop- 
erty. But  if  the  original  intent  were  fraudulent,  then,  on  conver- 
sion, the  larceny  is  complete.^ 

§  887.  Returning  the  goods,  however,  can  be  considered  merely 
as  evidence  of  the  defendant's  intention  when  he  took 
them ;  and  such  evidence  may  be  overcome  by  proof  of  o^  paying^ 
an  original  intent  to  defraud.     And  whenever  it  appears  5^'«o<xi8 
that  the  goods  were  taken  with  the  intention  of  depriving  purge 
the  owner  of  them,  and  appropriating  them  to  the  taker's  *^' 
own  use,  his  afterward  returning  them  will  not  purge  the  offence.^ 
And  although  it  has  been  held  that  taking  with  intent  to  pawn  and 
return  is  not  larceny,*  yet  if  the  goods  were  fraudulently  obtained, 
with  the  intent  to  pawn  without  the  means  of  redeeming,  this  is 
larceny/    Nor  does  paying  for  stolen  goods  constitute  a  defence.' 

a  warehouse,  and  there  to  claim  pay  In  an  early  case,  it  was  proved  that 

for  work  falsely  pretended  to  have  the  defendants  took  two  horses  out  of 

been  done  on  them.    Bat  see  B.  v.  the  prosecutor's  stables  at  night,  with- 

Bichards,  1  C.  &   E.  532.     Supra,  out  his  leave,  and  having  rode  them 

i  885.  about  thirty  miles  left  them  at  an  inn, 

^  Supra,  i  885 ;  ii}fra,  2  ^63 ;  and,  desiring  care  to  be  taken  of  them,  and 

also.  State  t>.  South,  4  Dutch.  28, 1859  ;  saying  that   they  should  return  in 

Starkie  v.  Ck>m.,  7  Leigh,  752, 1836 ;  three   hours ;    the    defendants   were 

Bichards  v.  Com.,  13  Gratt  803, 1857 ;  taken  on  the  same  day,  at  the  dis- 

State  V.  Bryant,  74  N.  C.  124,  1876 ;  tance  of  fourteen  miles  from  the  inn. 

Fields  V.  State,  6  Cold.  524, 1869 ;  and  walking  in  a  direction  from  it ;  the 

other  cases  cited  nipra,  }  885.    As  to  jury  found  the  defendants  guilty,  but 

taking  with  intent  to  return  for  re-  at  the  same  time  found,  specially,  that 

ward,  see  tn/ra,  2906.    Astocombina-  the  defendants  meant  merely  to  ride 

tion  of  motives  see  mpra,  {  119.  the  horses  the  thirty  miles,  and  to 

'  '  See  1  Hawk.  c.  34,  s.  2 ;  B.  v.  Phe-  leave  them  there,  without  an  inten- 

theon,  9  C.  &  P.  552 ;  Eckels  v.  State,  tion  to  return  for  them,  or  otherwise 

20  Ohio  St.  508,  1870 ;  State  v,  Scott,  dispose  of  them ;    and   ten    of  the 

64  N.  0. 586, 1870  ;  State  v.  Bolander,  judges  held  that  this  was  no  felony, 

71  Iowa,  706, 1886 ;  Boze  v.  State,  31  as  there  was  no  intention  in  the  pris- 

Tex.  Cr.  347, 1892.    Supra,  2  862.  oners  to  change  or  appropriate  the 

»  B.  V.  Wright,  9  C.  &  P.  554,  note ;  property.    B.  v.  Phillips,  2  East  P.  C. 

cited  ir\fra,  2  900.  662. 

*  R  v.  Trebilcock,  7  Cox  C.  C.  408 ;  *  Trafton  v.  State,  5  Tex.  App.  480, 

Bears.  &  B.  C.  C.  453 ;  B.  v,  Phetheon,  1879.    See  ir^fra,  2  907.    But  taking  a 

9  0.  &  P.  552  (in  which  B.  v,  Wright,  saddle  on  the  pretence  of  going  hunt- 

ut  9upra,  is  criticised  by  the  reporter) ;  ing  and  leaving  more  than  sufficient 

State  V,  Coombs,  55  Me.  477,  1867 ;  property  to  pay  for  it,  directing  this  to 

Com.  v.  Coe,  115  Mass,  481,  1874 ;  be  done,  was  held  not  larceny.    Beck' 

Fields  V,  State,  6  Cold.  524,    1869.  ham  «.  State,  (Tex.  Cr.  App.)  22  S. 

Supra,  2  119.  W.  Bep.  411, 1893. 
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§  888.  Suppose  A.  goes  to  B.^  and  says^ ''  I  am  C,  sell  me  these 

goods/^  and  B.  delivers  the  goods  to  A.,  believing  A.  to 

^Mpre-^  he  C.y  this  being  an  essential  incident  of  the  contract; 

la^ny^*'*  does  any  property  pass  to  A.?    The  better  view  is  in  the 

but  other-    negative,  there  beine^  no  contract  between  A.  and  B.*     If 

wise  when    , ,  .    ,  i         •     •     i  .1  1  -i 

on\ypo9-  this  be  correct,  then  it  is  larceny  m  A.  to  take  goods  on 
^^1^^^,^  this  false  personation ;  though  there  are  authorities  to  the 
butnotthe  effect  that  the  case  is  not  larceny  but  false  pretences.*    If 

property,  -^     ,  ^ 

18  obtained  the  pretence  be,  not  false  personation,  but  false  statement 

by  the  false  r  7  r  ^ 

pretence,  of  means,  then,  as  there  is  a  contract  of  sale,  the  case  is 
wnatiSar  ^*'^  pretence  and  not  larceny.'  And  where  A.  says,  "  I 
am  sent  by  C.  to  carry  the  goods  to  him,''  which  is  fidse ; 
and  thus  obtains  only  possession  of  the  goods ;  this  is  larceny  in 
cases  in  which  B.  iutends  to  part  only  with  the  possession  of  the 
goods  to  A.^  But  here  we  encounter  a  subordinate  distinction. 
Suppose  A.,  pretending  to  be  C,  goes  to  B.  and  fraudulently  ob- 
tains from  B.  certain  goods  of  C,  which  are  in  B.'s  hands  as  bailee. 
Is  this  larceny?  It  certainly  is,  because  B.  has  no  intention  of  pass- 
ing the  property  in  the  goods  to  A. ;  or  to  any  one ;  he  (B.)  consider- 
ing himself  to  have  no  property  in  the  goods  to  pass.'    This  dis- 

^  Pollock  on  Ck)nt.  408 ;  Benj.  on  say,  L.  R.  3  Ap.  Cas.  459 ;  afT.  Lindsay 
Sales,  47,  324 ;  Boulton  v,  Jones,  2  v.  Cundy,  L.  R.  2  Q.  B.  D.  96 ;  Hard- 
H.  &  N.  564 ;  B.  v.  Little,  10  Cox  0.  man  v.  Booth,  1  H.  &  C.  803 ;  Moody 
C.  559 ;  B.  v.  Gillings,  IF.  &  R  36 ;  r.  Blake,  117  Mass.  23, 1815 ;  Barker  v. 
Com.  V.  Lawless,  103  Mass.  425, 1870 ;  Dinsmore,  72  Pa.  427, 1872 ;  State  v. 
State  V,  Brown,  25  Iowa,  561,  1868.  Brown,  25  Iowa,  561,  1868;  State  v. 
Ir\fra,  {{  916,  958.  Lindenthal,  5  Rich.  237, 1851 ;  Harris 

'  R.t;.  Atkinson,  2  East  P.  C.  673  ;R.  v.  State,  81  Ga.  758,  1888.  Infra, 
V.  Adams,  1  Den.  C.  C.  38 ;  Williams  H  966, 1142. 

V.  State,  49  Ind.  367,  1875.  See  i3\fra,  »  Ir^ra,  i  916.  B.  v.  Robins,  Dears. 
ii  914-6  ;  State  v,  Anderson,  47  Iowa,  C.  C.  418 ;  R.  v.  Wilkins,  2  East  P.  C. 
142, 1877  ;  Pitts  v.  State.  5  Tex.  App.  673 ;  R.  v.  Longstreeth,  1  Mood.  C.  C. 
122,  1878.  137.    These    distinctions   are   swept 

»  R.  V,  Thompson,  L.  &  C.  233 ;  9  away  in  New  York  by  J  528  of  the 
Cox  C.  C.  222,  and  other  cases  cited  Penal  Code  of  1882,  which  includes 
infra,  H  915,  965.  See  article  in  Lon-  larceny,  embezzlement,  and  obtaining 
don  Law  Times,  Jan.  28,  1881,  p.  220.  property  by  false  pretences  under  one 
Where  goods  were  bought  with  a  general  definition  with  the  title  of 
worthless  Confederate  bill,  this  was  larceny.  And  see  State  v,  Gk)ode,  68 
held  to  be  larceny,  though  no  false  Iowa,  593, 1885.  How  far  it  will  be 
statement  was  made  as  to  the  charac-  possible  to  work  a  system  which  in- 
ter of  the  bill.  Fleming  v.  State,  136  eludes  under  one  definition  stealing 
Ind.  149, 1893.  and  cheating,  offences  which  all  juris- 

*  R.  V.  Gillings,  1  F.  &  F.  36  ;  R.  v,  prudences  have  heretofore  regarded 
Hench,  R.  &  R.  163 ;  Cundy  v.  Lind-  as  distinct,  remains  to  be  seen. 
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tinction  has  been  vindicated  in  Massachusetts  in  the  following  case : 
'^  Sanderson  had  left  his  watch  at  a  watchmaker's  to  be  repaired^ 
and  the  defendant  went  to  the  shop,  pretending  to  be  Sanderson, 
asked  for  the  watch,  paid  for  the  repairing,  and  took  the  watch  with 
a  felonious  intent.''  "  These  acts,"  said  Chapman,  J.,  "  constitute 
larceny  at  common  law.  The  case  is  like  that  of  Bex  v.  Longstreeth, 
1  Mood.  C.  C.  137.  The  defendant  in  that  case  went  to  a  carrier's 
servant,  and  obtained  from  him  a  parcel  by  falsely  pretending  to  be 
the  person  to  whom  it  was  directed.  It  was  held  to  be  a  larceny, 
because  the  servant  had  no  authority  to  deliver  it  to  him,  so  that 
no  property  passed  to  him,  but  the  mere  possession  feloniously 
obtained.  So  in  this  case  the  watchmaker  had  no  authority  to 
deliver  the  watch  to  the  defendant,  and  the  latter  obtained  no 
property  in  it,  not  even  the  qualified  property  of  a  bailee,  but  a 
mere  felonious  possession,  which  is  the  essence  of  the  crime  of 
larceny."^ 

§  889.  To  seize  a  weapon  in  supposed  self-defence  is  not  larceny, 
though  the  person  so  taking,  afterward,  from  a  fraudu-        . 
lent  subsequent  purpose,  converts  the  weapon  to  his  own  weapon  in 

2  self-de- 

nse, fenoe  is  not 

§  890.  The  same  rule  applies  to  taking  by  a  soldier,  ^*'<»'*y- 
recofi^nized  as  part  of  a  hostile  belligerent  army.'  And  so  of 

§  891.  It  depends  upon  circumstances  what  offence  it  abeiiige- 
is  to  force  a  man  in  the  possession  of  goods  to  sell  them.  "°*' 
If  the  defendant  take  them  and  throw  down  more  than  Whether 

force  sale 

their  value,  this  will  be  evidence  that  it  was  only  trespass ;  is  larceny 
if  less  were  offered,  it  would  probably  be  regarded  as  upon*  ' 
felony/    And  consent  obtained    by  threat  is    no    de-  l^^^ 
fence.® 

§  892.  Taking  the  wrong  thing  and  dropping  it  is  not  larceny. 
Thus,  if  a  man  searches  the  pocket  of  another  for  money  and  finds 
none,  and  aft;erward  throws  the  saddle  from  his  horse  to  the  ground 

1  Com.  V.  Collins,  12  Allen,  181, 1866.  '  R.  v.  Holloway,  5  C.  &  P.  524 ;  U. 
See,  also,  Ck)m.  v.  Lawless,  108  Mass.  S.  v.  Darkee,  1  McAUist.  196. 
425, 1870.  There  is  a  statate  in  Massa-  *  Whart.  Confl.  of  L.  S  911 ;  Com.  v. 
chnsetts  m&king  the  obtaining  of  Holland,  1  Dnv.  182, 1863 ;  Hammond 
goods  by  false  personation  larceny,  v.  State,  8  Cold.  129,  1866.  Infra, 
but  the  first,  if  not  the   second,  of  {  1799. 

these  decisions  is  based  on  the  com-      ^  Burrows  v.  Wright,  2  East  B.  615. 
mon  law.    See,  also.  Com.  v,  Whit-  Sig}ra,  J  848 ;  ir^a,  U  915,  971,  976. 
man,  121  Mass.  361, 1876 ;  and  Sir  J.       *  R.  v.  Lovell,  L.  R.  8  Q.  B.  D.  185  ; 
F.  Stephen's  remarks,  if^ra,  i  1009.       44  L.  T.  (N.  S.)  319.    Ir^fra,  i  915. 
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and  scatters  bread  from  his  packages,  he  will  not  be  guilty  of 
larceny y^  though  he  might  certainly  have  been  indicted 
wroog^    ^  for  feloniously  assaulting  with  an  intent  to  steal,  for  that 
d^K"*    oflFence  was  complete. 

it  is  Dot  §  893.  Larceny,  also,  is  not  constituted  by  a  taking  by 

'*"^°'^-  mere  accident,  or  mistaking  another's  property  for  one's 
own.*  The  same  m.iy  be  said  of  taking  by  way  of  joke.*  Thus,  in 
a  New  York  case  the  evidence  was  that  the  defendant,  with  some 
friends,  stopped  at  A.'s  house  in  the  daytime,  and  asked 
taking  by  A.'s  daughter  for  a  drink  of  cider,  offering  to  pay  for  it. 
joddeDtor  gte  ^{^^  it  to  him,  whereupon  he  opened  the  cellar. 

door  and  drew  some  cider  in  the  cellar,  he  having  been 
previously  permitted  to  do  this,  though  forbidden  at  this  time.  It 
was  held  that  this,  though  a  trespass,  was  not  larceny.^ 

§  894.  It  is  said  that  if  one  man  take  another  man's  corn  or  hay 
.  and  mingle  it  with  his  own  corn  or  hay ;  or  take  another 

taking  man's  cloth  and  embroider  it  with  silk  or  gold,  such  other 
gwdV^^"*  person  may  retake  the  whole  heap  of  com,  or  cock  of  hay, 
or  garment  and  embroidery  also  ;  and  this  retaking  is  no 
felony,  nor  so  much  as  a  trespass.^  And  this  has  been  extended  to 
a  case  where  a  man  seizes  a  note  given  by  him  in  his  creditor's 
hands,  on  the  ground  that  no  title  had  been  made  to  him  of  the 
land  for  which  the  note  was  given.* 

§  895.  We  now  approach  a  question  as  to  which  there  has  been 
a  conflict  of  authority  both  ancient  and  modem.    Can  the 
lucri  cauM  taking  of  the  goods  of  another  be  larceny  when  there  is  no 
tuT^*^"      intention  on  the  part  of  the  taker  to  reap  any  advantage 
Roman       from  the  taking  ?    In  other  words,  is  it  essential  to  con- 
stitute larceny  that  it  should  be  hicri  causa  f 
In  answering  this  question,  we  are  at  the  outset  met  by  the  fact 
that  in  all  jurisprudences  a  broad  distinction  is  recognized  between 
a  taking  with  the  expectation  of  benefit  and  a  taking  without  such 
expectation.     The  first  has  two  great  elements :  the  deprivation  of 
another  of  his  property,  and  the  gain  of  such  property  for  self. 

>  2  East  P.  C.  662.    But  where  a  (6th  Am.  ed.)  8.    See  People  v.  Walker, 

coat   was    feloniously  taken   in   the  88  Mich.  156, 1878. 
pocket  of  which  was  a  watch  which      '  See  Deyine  v.  People,  20  Htm,  98, 

the  thief  was  not  aware  of  at  the  time,  1880. 

but  afterward  appropriated,  this  was       *  McOourt  v.  People,  %4  N.  Y.  688, 

larceny  of  the  watch.   Stevens  v.  State,  1876. 
19  Nebr.  647, 1886.  *  1  Hale,  613. 

»  Hale,  507,  509 ;  2  Euss.  on  Cr.       •  State  v.  Deal,  64  N.  C.  270, 1870. 
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This  is  a  serious  crime  in  any  aspect^  and  as  such  should  be  highly 
punished.  On  the  other  hand,  taking  the  goods  of  another,  without 
the  expectation  of  any  benefit  to  sell,  may  or  may  not  be  a  high 
crime.  It  may  be  from  mere  joke,  as  sometimes  occurs  when  books 
or  clothes  are  hid  from  their  owners.  It  may  be  to  prevent  some 
supposed  public  mischief,  as  when  barrels  of  whiskey  are  opened 
and  emptied  in  the  streets,  or  boxes  of  tea  cast  into  the  sea,^  or 
arms  are  seized  by  a  vigilance  committee.^  Or  it  may  be  from  spite 
to  the  owner,  as  when  animals  are  carried  away  and  disfigured  or 
killed.  Orave  as  these  offences  may  be,  they  all  lack  the  element 
of  expectation  of  gaining  for  one's  self  what  is  taken  from  another ; 
they  are  simply  taking  from  another  without  gaining  for  self.  The 
Roman  law,  whose  justice  in  this  respect  was  appealed  to  by  Lord 
Mansfield,  expressly  took  this  distinction  :  "  Furtum  est  oontrectaiio 
rei  fraudvlosaj  lucri  faciendi  gratia^  vel  ipsitts,  rei,  vel  usus  gus  pos- 
sessianisve."^  This  definition  is  accepted  by  the  Code  Napolfeon, 
and  will  be  recognized  as  substantially  that  of  the  old  English  com- 
mon law.  The  North  Grerman  Code  varies  but  slightly.  "  Larceny '' 
(Diebstahl)  "  is  the  unlawful  and  intentional  taking  (Wegnahme)  of 
another's  goods  from  his  control,  with  the  intent  to  appropriate  the 
same  to  self"  (in  der  Absicht  sich  dieselbe  anzueignen).  This  defi- 
nition is  adopted  by  the,  codes  of  Saxony,  Bavaria,  Austria,  and 
Wurtemburg.*  Nor  is  this  because  these  jurisprudences  do  not 
recognize  malicious  taking  not  Zum  caiLsa  as  an  offence.  They  do  so, 
and  specifically  provide  for  its  punishment.  But  the  punishment 
is  lighter  than  that  assigned  to  the  taking  luori  causa,  and  the  crime 
r^arded  as  of  a  less  heinous  grade,  no  doubt  for  the  same  reason 
that  by  the  English  common  law  malicious  mischief  is  but  a  misde- 
meanor, while  larceny,  lucri  causa,  is  a  felony.  And  in  this  con- 
currence of  all  old  if  not  of  all  the  modern  codes  we  may  find  the 
expression  of  a  position  existing  in  right  reason,  namely,  that  taking 
from  another /or  self  is  an  offence  of  a  more  flagrant  type,  and  more 
perilous  to  society,  than  is  simply  taking  from  another.* 

^  Even  to  the  hard  tone  of  English  '  L.  1.  2  8.  D.  de  furtis. 

temper  at  the  time  of  the  Boeton  tea  ^  See  Bemer,  Lehrbuch  des  Straf- 

tiimulty  this  appeared  simply  a  riot,  rechts  (1871),  2  160. 

There  was  no  attempt  to  prosecute  for  ^  That  such  an  offence  is  indictable 

larceny.  as    malicious    mischief,    see    ir^ra, 

*  See  U.  S.  V.  Durkee,  1  McAll.  1%,  {  1067. 
1855. 
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§  896.  That  this  was  the  English  common  law,  as  accepted 
And  80  b  origiii*Jly  1°  ^^  American  colonies,  there  can  be  no 
cMiriyEng-  qaestion.  The  qualification  lueri  causa  was  a  part  of 
most  of  the  old  definitions  of  larceny ;  and  repeatedly 
was  it  decided  that  unless  a  taking  was  with  the  expectation  of 
advantage  to  the  taker  it  was  not  larceny.^  It  is  true  that  lueri 
causa  was  explained  in  a  broad  sense.  It  was  considered  to  be 
convertible  with  "  benefit  to  self ; "  and  hence  it  was  held  larceny 
where  a  woman  took  and  burned  a  letter  whose  contents  she  feared 
would  do  her  injury  f  where  an  article  was  taken  with  the  intention 
of  giving  it  away,  for  the  reason  that  before  it  was  given  away 
the  taker  was  to  have  it  for  himself;'  and  where  a  post  ofiGcer 
secreted  a  letter  in  order  to  escape  a  penalty  incurred  by  him  for  its 
prior  non-delivery.*  But  lueri  causa  was  regarded  in  the  earlier 
cases  as  in  some  shape  a  necessary  constituent  of  larceny.^ 

*  See  R.  V.  HoUoway,  1  Den.  C.  C.  *  R.  v,  Wynn,  1  Den.  C.  C.  866 ;  2 

370 ;  2  C.  &  K.  942 ;  T.  &  M.  40,  ex-  0.  &  E.  S59.    Stealing  and  selling 

plained  supra^  {  886.  property  and  then  destroying  it  to 

'  R  V.  Jones,  2  0.  &  K.  286 ;  1  Den.  prevent  detection  is  larceny ;  the  act 
C.  C.  188.  (Infra,  1 9166.)  "  With  re-  was  for  the  defendant's  benefit.  Ste- 
gard  to  larceny/'  said  Lord  Campbell,  gall  v.  State,  82  Tex.  Or.  100, 1898. 
0.  J.,  in  a  remarkable  case  hereafter  '  Among  the  illustrations  given  by 
cited  (R.  V,  Garrett,  22  Eng.  Law  &  Sir  J.  F.  Stephen  (Dig.  Grim.  Law, 
£q.  607 ;  6  Cox  C.  C.  260 ;  Dears,  art.  206)  are  the  following : 
Ibid.  282;  infra,  22  1202-8,  6),  "we  A.,  a  servant,  gets  B.'s  letters  from 
must  always  see  that  in  the  act  alleged  the  post-office  and  destroys  one  of 
to  constitute  the  offence  the  person  them  written  to  B.  by  C,  A.'s  mis- 
committing  had  some  advantage,  not  tress,  making  inquiries  of  B.  as  to  A/s 
necessarily  a  pecuniary  advantage,  but  character,  delivering  the  rest.  A. 
the  gratification  of  some  wish ;  other-  steals  the  letter.  R.  v,  Jones,  1  Den. 
wise  it  would  not  be  larceny."  C.  C.  188. 

In  R.  V,  Godfrey,  8  C.  &  P.  568,  it  A.,  a  puddler,  throws  an  iron  axle 

was  held  that  opening  and  keeping  into  his  frimace  in  order  to  increase 

a  letter  from  mere  curiosity  was  not  the  apparent  amount  of  iron  puddled 

larceny.    See  cases  cited  infra,  2  966.  therein,  on  which  A.'s  wages  depend. 

»  R.  V,  White,  9  C.  &  P.  844.  Ber-  The  axle,  worth  7«.,  is  destroyed, 
ner,  in  justifying  this,  declares  that  it  though  the  iron  of  which  it  is  com- 
was  technically  larceny  even  accord-  posed,  and  which  is  much  less  valu- 
ing to  the  Roman  law,  in  St.  Crispin,  able,  remains  for  the  owner.  A.  has 
to  take,  as  he  is  reported  to  have  stolen  the  axle.  R.  v,  Richards,  1  C. 
done,  the  leather  of  the  rich  to  make  &  K.  582. 

shoes  for  the  poor ;  for  there  was  a  B.  uses  many  bags  in  his  trade,  and 

moment,  between  the  taking  and  the  is  supplied  with  them  by  C.    A.,  B.'s 

making,  when  the  saint  had  the  leather  servant,  takes  old  bags,  supplied  by 

to  himself  C.  to  B.  from  B.'s  house,  and  puts 
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§  897.  The  first  case  in  which  this  doctrine  was  invaded  is  the 
following :  A.^  to  screen  his  accomplice^  who  was  indicted 
for  horse-stealing,  broke  into  the  prosecutor^s  stable,  and  by  later 
took  away  the  horse,  which  he  backed  into  a  coal-pit  and  cmIbI^ 
killed ;  it  being  objected  at  the  trial  that  this  was  not 
larceny,  because  the  taking  was  not  with  the  intention  to  convert  the 
horse  to  the  use  of  the  taker,  animo  furandi  d  lucri  causa,  seven 
of  the  judges  held  that  it  was  larceny ;  and  six  of  that  majority 
expressed  their  opinion  that,  to  constitute  larceny,  if  the  taking 
were  fraudulent,  and  with  intent  wholly  to  deprive  the  owner  of  the 
property,  it  was  not  essential  that  it  should  be  lucri  causa ;  but 
some  of  the  majority  thought  that  the  object  of  the  prisoner  might 
be  deemed  a  benefit  to  him,  and  the  taking  lucri  causa}   Certainly, 
as  it  appeared  that  the  defendant  was  to  be  greatly  benefited  by  his 
accomplice's  acquittal,  the  latter  view  is  right. 

The  next  step  was  on  a  prosecution  against  hostlers  for  using  their 
master^s  com  to  an  unauthorized  extent,  to  feed  their  master^s 
horses,  and  incidentally  to  ease  themselves  from  work.  In  this 
"  easing  ^^  was  claimed  to  be  the  lucri  causa,  which  may  explain  the 
decision  of  the  judges.^ 

A  further  advance  was  made  in  a  case  which  came  ultimately 
before  the  Court  of  Criminal  Appeal.  It  was  proved  that  the 
prisoners  took  from  the  floor  of  a  barn,  in  the  presence  of  the 
thresher,  five  sacks  of  unwinnowed  oats  belonging  to  their  master, 
and  secreted  them  in  a  loft  there,  for  the  purpose  of  giving  them  to 
their  master's  horses,  they  being  employed  as  carter  and  carter's 
boy,  but  not  being  answerable  at  all  for  the  condition  or  appearance 
of  the  horses.  The  jury  found  that  they  took  the  oats  with  intent 
to  give  them  to  their  master's  horses,  and  without  any  intent  of 
applying  them  for  their  private  benefit.  The  learned  judge  reserved 
the  case  for  the  opinion  of  the  judges  on  the  point  whether  the 
prisoners  were  guilty  of  larceny.  The  greater  part  of  the  judges 
(exclusive  of  Earle,  J.,  and  Piatt,  B.)  appeared  to  think  that  this 

them  in  a  place  outside  B.'s  house,  ^  R.  v.  Cabbage,  B.  &  B.  292 ;  ^ye 

where  new  bags  were  habitually  put  of  the  judges  held  this  conviction 

by  C.    C,  by  consort  with  A.,  claims  wrong.    And  see,  to  same  effect,  B.  v, 

payment  for  the  bags  from  B.,  as  for  Jones,  1  Den.  C.  C.  188 ;  2  C.  &  K. 

bags  newly  supplied.    A   is  guilty  286.  QT.  B.  v,  Bailey,  L.  B.  1 C.  C.  347. 

of  theft,  and  C.  is  an  accessory  before  '  B.  v.  Morfit,  B.  &  B.  307 ;  and  see 

the  fact.    B.  v.  Manning,  Dears.  C.  B.  v,  Gruncell,  9  0.  &  P.  365 ;  B.  v, 

C.  21.  Handley,  C.  &  M.  647. 
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was  larceny^  because  the  prisoners  took  the  oats  knowingly  against 
the  will  of  the  owner  and  without  color  of  title  or  of  authority, 
with  intent  not  to  take  temporary  possession  merely  and  then  aban- 
don it  (which  would  not  be  larceny),  but  to  take  the  entire  dominion 
over  them ;  and  that  it  made  no  difference  that  the  taking  was  not 
lueri  causa,  or  that  the  object  of  the  prisoners  was  to  apply  the 
things  stolen  in  a  way  which  was  against  the  wish  of  the  owner,  but 
might  be  beneficial  to  him.  But  all  agreed  that  they  were  bound 
by  the  previous  decisions  to  hold  this  to  be  larceny,  though  several 
of  them  expressed  a  doubt  if  they  should  have  so  decided,  if  the 
matter  were  res  mtegra.  Earle,  J.,  and  Piatt,  B.,  were  of  a  dif- 
ferent opinion ;  they  thought  that  the  former  decision  proceeded,  in 
the  opinion  of  some  of  the  judges,  on  the  supposition  that  the  pris- 
oners would  gain  by  the  taking,  which  was  negatived  in  this  case ; 
and  they  were  of  opinion  that  the  taking  was  not  felonious,  because, 
to  constitute  larceny,  it  was  essential  that  the  prisoners  should  in- 
tend to  deprive  the  owner  of  his  property  in  the  goods,  which  the 
prisoners  in  this  case  could  not,  if  they  meant  to  apply  it  to  his  use.^ 
§  898.  If  this  law  be  good,  it  is  larceny  for  a  cook  to  take  with- 
out authority  from  her  master^s  stores  articles  to  im- 
abieoen  prove  her  master's  cooking,  and  for  a  nurse  to  give  with- 
ruilDM?  ^^*  authority  the  parent's  food  to  be  eaten  by  the  child. 
So  far  as  concerns  the  particular  question  of  the  use  of 
the  master's  corn  as  extra  feed  for  horses,  there  are  no  less  than 
three  decisions  reported  of  German  courts  (in  Bavaria,  in  1844,  in 
Hanover,  in  1846,  and  in  Saxony  in  the  same  year),  prio^  to  the 
adoption  of  the  North  German  Code,  and  at  a  time,  therefore,  when 
the  common  law  which  was  to  be  construed  was  not  affected  by 
any  statutory  prescription.  In  all  of  these  cases  the  offence  was 
declared  not  to  be  larceny ;  and  the  decision  is  emphatically  sus- 
tained by  Mittermaier.'  And  the  reasons  suggested  are  obvious. 
In  the  first  place,  by  rejecting  the  lucri  cavsa,  we  confound 
larceny  with  malicious  mischief.*  In  the  second  place,  we  give 
a  stimulus  to  peculation  by  visiting  appropriation  to  self  with  the 
same  penalty  as  that  assigned  to  mere  wanton  injury  to  another's 

»  E.  V,  Privett,  1  Den.  C.  C.  193 ;  2  i  319.    Note  V.,  "  Mit  recht  ist  es 

Cox  C.  C.  40 ;  2  C.  &  K.  114.    Under  nicht  als  Diebstahl  angenommen." 

26  &  27  Vict,  however,  the  offence  •  This  objection  is  put  by  Lord  Ab- 

stated  in  the  text  is  no  longer  larceny,  inger,  in  B.  v.  Godfrey,  8  0.  &  P.  563, 

Staph.  Dig.  Crim.  Law,  art  295.  cited  supra,  2  896 ;  and  by  Cockbom, 

*  Mittermaier's  ed.  of  Feuerbach,  C.  J.,in  R.t?.  Bailey,  L.B.  1  C.  C.847. 
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goods.  We  thus  not  only  brutalize  the  public  mind  by  doing  away 
with  the  distinction  between  the  various  phases  of  guilt,  but  we  give 
a  premium  to  desperate  and  remunerative  criminality.  "  If  I  am 
to  be  punished  all  the  same,  I  will  be  punished  for  something  that 
will  pay."*  Nor  can  any  detriment  to  public  justice  arise  from  the 
establishment  of  this  principle,  since  the  particular  offences  which 
it  is  thus  attempted  to  force  into  the  line  of  larcenies  are  indictable 
as  malicious  mischiefs.  The  difference  is  that  by  preserving  the 
common  law  distinction,  we  not  only  preserve  a  distinction  which  is 
reasonable  and  just,  but  we  avoid  the  risk  of  asking  a  jury  to  con- 
vict of  an  offence  which  they  will  feel  the  evidence  does  not  prove. 
§  899.  In  the  United  States  the  qualification  '^  lucri  causa  "  has 
been  accepted  by  several  courts  as  an  unquestioned  part  j^  ^^ 
of  the  common  law.'     Between  larceny  and  malicious  United 

.         .  .      states 

mischief,  it  is  argued,  the  line  is  well  marked.     Thus  it  quaiificar 
has  been  frequently  held  to  be  a  misdemeanor,  of  the  ^i^^l^^usa 
nature  of  malicious  mischief,  to  kill  an  animal  belonging  required- 
to  another,*  though  it  has  never  been  held  larceny  so  to  kill  and 

^  See  this  argument  used  by  Helie,  Bep.  32 ;  81  Hun,  57, 1883  (Learned, 

vi.  p.  569.  J.,  diss.) ;  State  v.  Hawkins,  8  Porter 

In  Fuller's  Worthies  of  England,  461, 1839 ;  McDaniel  v.  State,  8  Sm.  & 

Yol.  ii.,  Nuttall's  ed.  p.  88,  he  says,  M.  401, 1847 ,-  and  see  U.  S.  v.  Durkee, 

speaking  of  Hertfordshire :  1  McAll.  196, 1855,  where  it  was  held 

"Their  teams  of  horses  (oft-times  that  seizing  weapons  by  a  vigilance 

deservedly  advanced  from  the  cart  to  committee  was  not  larceny.    As  hold- 

the  coach)  are  kept  in  excellent  equi-  ing  that  lucri  cattsa  is  non-essential, 

page,  much  alike  in  color  and  stature,  see  Keely  v.  State,  14  Ind.  86,  1859 

fat  and  fair;   such  is  their  care  in  Williams  v.  State,  52  Ala.  411, 1875 

dressing  and  well-feeding  them.     I  Hamilton  v.  State,  85  Miss.  214, 1858 

could  name  the   place   and    person  Warden  v.  State,  60  Ibid.  688,  1888 

(reader  be  not  offended  with  an  iuDO-  Delk  v.  State,  64  Miss.  77, 1886 ;  Juarez 

cent  digression)  who  brought  his  ser-  v.  People,  28  Cal.  880, 1865 ;  State  v, 

vant  with  a  warrant  before  a  justice  Byan,  12  Nev.  401, 1877 ;  Statev.Slin- 

of  the  peace  for  stealing  his  grain,  gerland,  19  Nev.  185, 1885 ;  Dignowitty 

The  man  brought  his  five  horses  tailed  v.  State,  17  Tex.  521,  1856 ;  State  v, 

together  along  with  him,  alleging  for  Caddie,  85  W.  Va.  78, 1891.    Under  i 

himself  that  if  he  were  the  thief,  these  528  of  the  New  York  Penal  Code  of 

were  the  receivers,  and  so  escaped.''  1882,  lucri  causa  is  made  non-essential 

The  reason  given   by  Fuller  is  -as  — 29  Alb.  L.  J.  289.  That  it  is  sufficient 

souud  as    it   is   quaintly  expressed,  if  the  intent  he  to  convert  to  the  use  of 

The  appropriation  of  property  to  its  any  person  other  than  the  owner.    See 

owner's  benefit,  though  it  may  be  a  State  v.  Wellman,  84  Minn.  221, 1885. 
civil  trespass,  is  not  larceny.  '  As  cases  in  which  this  was  ruled, 

*  As   holding   that  lucri  causa   is  see  State  v.  Wheeler,  8  Vt.  844, 1880 ; 

essential,  may  be  noticed :  People  v.  Smith,  5  Cow.  258,   1825 ; 

People  V,  Woodward,  2  N.  Y.  Cr.  Loomis  v,  Edgertou,  19  Wend.  419, 
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take  unless  some  benefit  was  expected  bj  the  taker.  And  by  a 
series  of  statutes,  adopted  more  or  less  extensively  in  all  the 
States,  malicious  destructions  of  property  are  made  the  subjects  of 
criminal  prosecution  of  which  the  penal  consequences  are  widely 
different  from  those  attached  to  larceny.  The  l^islature,  by 
such  provisions,  it  is  maintained,  says:  "Injuring  goods  of 
another,  without  expectation  of  benefit  to  self,  shall  be  one  offence, 
called  malicious  mischief,  and  shall  be  a  misdemeanor,  and  subject 
to  a  light  punishment ;  while  taking  goods  of  another,  in  order  to 
benefit  self,  shall  be  another  offence,  called  larceny,  which  shall  be 
a  felony,  and  infamous,  and  subject  to  a  heavy  punishment.''  And 
this  distinction,  on  the  reason  heretofore  given,  is  both  wise  and 
humane.  The  severe  penalties  of  larceny,  as  a  system  of  pillage 
which  society  must  put  down,  must  be  maintained  in  their  rigor ; 
but  it  will  be  destructive  of  the  humanities  of  life  to  extend  these 
penalties  and  infamies  to  every  case  where  property  is  taken  with- 
out the  taint  of  selfish  greed  in  the  taker.  On  the  other  hand,  it 
is  plainly  larceny,  when  goods  are  intentionally  taken  from  the 
owner,  the  object  being  to  deprive  the  owner  of  their  use,  and  in 
any  way  to  benefit  the  taker.^ 

§  900.  Where  a  servant  pawns  his  master's  goods,  if  it  appear 

that  the  servant  only  intended  to  raise  money  on  his 
master's  master's  property  for  temporary  purposes,  and  had  a 
^^^^  reasonable  expectation  of  being  able  shortly  to  take  the 
return  not   article  out  of  pawn  and  return  it,  then  larceny  does  not 

exist.  But  to  justify  an  acquittal,  there  must  be  not 
only  the  intent  but  the  probable  ability  to  redeem.' 

1838 ;  Reap.  v.  Teischer,  1  Dall.  835,  mpra,  i  896.    Taking  cotton  and  put- 

1865 ;  Henderson's  Case,  8  Gratt.  708,  ting  it  with  other  cotton  not  weighed, 

1852 ;  State  v.  Scott,  2  Dev.  &  Bat.  85,  in  order  to  obtain  from  the  owner  com- 

1886;  State  v.  Council,  1  Tenn.  305,  pensation  for  cotton  which  had  not 

1808;    Wright  v.  State,  30  Ghi.  325,  been  picked  by  the  prisoner,  is  larceny. 

1860.  See,  generally,  Harding  v.  Peo-  Hart  v.  State,  82  Ala.  50, 1886.    But 

pie,  noticed  in  29  Alb.  L.  J.  299 ;  State  taking  a  buggy  and  burning  it ''  toget 

V.  \Vare,  10  Ala.  814,  1847;  Witt  v.  even"  with  the  owner  is  not  larceny. 

State,  9  Mo.  671,  1846;  McDaniel  v.  Pence  v.  State,  110  Ind.  95, 1886. 
State,  8  Sm.  &  M.  401,  1847.    That     -^  Supra,  J  887 ;  R  v.  Medland,  6 

"  philanthropic  "  intent  is  no  defence.  Cox  C.  C.  292 ;  R.  v.  Phetheon,  9  C. 

see  supra,  {  119.  &  P.  552 ;  R.  v.  Trebilcock.  D.  &  B. 

^  See  reasoning  of  court  in  Keely  i'.  453 ;  7  Cox,  408 ;  27  L.  J.  M.  C.  108 ; 

State,  14  Ind.  36,  1859 ;  Hamilton  v.  4  Jur.  (N.  S.)  123;  E.  v.  Poyser,  T.  & 

State,  35  Miss.  214, 1858 ;  Dignowitty  M.  559 ;  2  Den.  C.  C.  233 ;  5  Cox  C. 

V,  State,  17  Tex.  521,  1856.    Compare  C.  241.    Infra,  i  968. 
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§  901.  Where  the  personal  property  of  one  is,  through  inadvert- 
ence, left  in  the  possession  of  another,  or  in  a  public  place,  ^ 
and  the  finder,  having  reasonable  ground  to  believe  that  atmg 
its  owner  will  appear,  or  may  be  found  from  ear-marks  furancu 
upon  it,  fraudulently  appropriates  it,  he  is  guilty  of  lar-  J??t/^^ 
ceny.^     In  such  case  the  goods  may  be  said  to  be  midaidj  maj'kBis 
not  lost.    But  when  goods  are  lost — i.  e.,  when  the  owner 
has  no  trace  of  them,  and  they  show  no  trace  of  the  owner — the 
finder  has  such  a  special  property  in  them  that,  according  to  the 
now  prevalent  view,  as  will  presently  be  more  fully  seen,  even 
though  he  feloniously  intends  to  appropriate  them  when  he  finds 
them,  it  is  not  larceny.'    In  other  words,  the  mere  subjective  side 
is  insufficient  without  the  objective.'    To  constitute  larceny  there 

On  the  trial  of  a  Beryant  for  larceny  C.  88 ;  State  v.  Farrow,  Phil.  (N.  C.) 
in  stealing  his  master's  plate,  it  ap-  161, 1866.  The  rule  in  the  text  was 
peared  that  after  the  plate  in  question  applied  in  State  v.  Clifford,  14Ney. 
was  missed,  but  before  complaint  was  72,  1879,  to  a  bar  of  bullion  dropped 
made  to  a  magistrate,  the  prisoner  re-  from  a  stage  coach, 
placed  it;  and  it  was  proved  by  a  A  purchaser,  by  mistake,  left  his 
pawnbroker  that  the  plate  had  been  purse  on  the  prisoner's  market  stall, 
pawned  by  the  prisoner,  who  had  not  without  himself  or  the  prisoner  know- 
redeemed  it;  but  the  pawnbroker  also  ing  it.  The  prisoner  afterward  seeing 
stated  that  the  prisoner  had  on  previ-  it  there,  but  not  actually  knowing 
ous  occasions  pawned  plate,  and  after-  whose  it  was,  appropriated  it,  and 
ward  redeemed  it.  Hallock,  B.  (Hoi-  subsequently  denied  aJl  knowledge  of 
royd,  J.,  being  present),  left  it  to  the  it  when  inquiry  was  made  by  the 
jury  to  say  whether  the  prisoner  took  owner.  It  was  held  that  the  prisoner 
the  plate  with  the  intent  to  steal  it,  or  was  guilty  of  larceny,  as  the  purse 
whether  he  merely  took  it  to  raise  was  not,  strictly  speaking,  lost  prop- 
money  on  it  for  a  time  and  then  return  erty,  and,  therefore,  it  was  not  necee- 
it ;  for  that,  in  the  latter  case,  it  was  sary  to  inquire  whether  the  prisoner 
no  larceny.  The  jury  acquitted  the  had  used  reasonable  means  to  find  the 
prisoner.  R.  v,  Wright,  Car.  Crim.  owner.  R  v.  West,  29  Eng.  L.  &  Eq. 
Law,  278-9 ;  9  C.  &  P.  654,  n.,  criti-  525 ;  Dears.  C.  C.  402 ;  6  Cox.  C.  C.  415  ; 
cised  Bupra,  {  887.  See  R.  v,  Trebil-  see  State  v,  Cummings,  38  Conn.  260, 
cock,  7  Cox  C.  C.  408 ;  D.  &  B.  C.  C.  1865 ;  Lawrence  v.  State,  1  Humph« 
453.  228,  1839 ;  and  see,  particularly,  R.  v. 

'  R.  v.  Moore,  L.  &  C.  1 ;  8  Cox  C.  Moore,  L.  &  C.  1 ;  8  Cox  C.  C.  416 ; 

C.416;  Com.  v,  Titus,  116  Mass.  42,  cited  in/ra,  J  909.  The  question  of  title 

1874 ;  People  v.  McGarren,  17  Wend,  to  lost  property  is  discussed  in  an  arti- 

460, 1887 ;  Brooks  v.  State,  35  Ohio  St.  cle  in  1  Am.  Law  Journal,  270  et  seq, 
46, 1878 ;  State  v.  Levy,  23  Minn.  104,       «  Ibid. ;  R.  v.  Mole,  1  C.  &  K.  417  ; 

1876;  State  v.  Williams,  9  Ired.  140,  People  v.  Cogdell,  1  Hill,  (N.  Y.)  94, 

1848;  State  v.  McCann,  19  Mo.  249,  1841,  Reed  v.  State,  8  Tex.  App.  40, 

1853.    See  R.  v,  Riley,  14  Eng.  L.  &  1880.    See  1  Hawley's  Cr.  Rep.  418, 
Eq.  544 ;  1  Dears.  C.  C.  149 ;  6  Cox  C.        »  See  supra,  notes  to  {  182. 
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must  be  not  only  the  intent  to  steal,  but  the  thing  taken  must  give 
on  its  face  grounds  from  which  it  may  be  reasonably  believed  that 
the  owner  can  be  found.^  If  there  be  no  indications  of  ownership, 
then  the  owner  may  be  inferred  to  have  abandoned  the  goods,  and 
consequently  to  consent  to  the  finder  taking  them.  In  this  way 
we  can  reconcile  the  position  now  before  us  with  the  position  that 
when  felonious  intent  and  trespass  are  united  in  taking  a  thing,  there 
is  larceny.  There  is  not  respass  in  taking  a  thing  abandoned. 
§  902.  Hence  a  finder,  no  matter  what  may  be  his  intent,  of  a 

lost  article  on  which  there  is  no  ear-mark,  even  though 
when  this  be  a  purse  containing  money,  or  a  truck  containing 
means  of  ^  goods  without  any  mark,  dropped  on  the  highway,  or 
auhetmie  <>*l^®rwise  left  without  Ownership,  is  not  guilty  of  lar- 
who  the      oeny  by  any  subsequent  act  in  secreting  or  appropriate 

ing  to  his  own  use  the  article  found.'  And  it  may  be 
generally  held  that  if  a  man  find  property  which  has  been  lost, 
and  appropriate  it  to  himself,  he  is  not  guilty  of  larceny  for  fail- 
ing to  take  steps  to  discover  the  owner,  unless  there  were  at  the 
time  indications  which  afforded  the  finder  an  immediate  means  of 
knowing  who  the  owner  was  at  the  moment  when  he  picked  it  up 
and  examined  it.'    It  has  always  been  agreed  that  if  the  defendant 

'  See  Hamaker  v.    Blanchard,  90  high  road,  who  at  the  time,  of  the 

Pa.  877, 1879.  finding,  had  no  reasonable  means  of 

The  New  York  Penal  Code  of  1882,  knowing  who  the  owner  was,  but  who 

{  539,  expands  the  definition  of  the  at  that  time  intended  to  appropriate  it 

text  hy  making  it  larceny  when  the  even  ifthe  owner  should  afterward  be- 

finder  under  circumstances  which  give  come  known  (see  infra,  i  909),  and  to 

him  means  of  inquiry  as  to  the  owner,  whom  the  next  day  the  owner  was 

appropriates  the  goods  without  in-  made  known,  when  he  refiised  to  gire 

quiry.  it  up,  is  not  guilty  of  larceny.    B.  v, 

'  2  Buss,  on  Cr.  (9th  Am.  ed.)  169  ;  Glyde,  L.  E.  1  C.  C.  139 ;  11  Cox  C. 

R.  V.  Thurbom,  1  Den.  C.  C.  887;  R.  C.  103 ;  R.  v.  Deaves,  Ibid.  227;  3  Ir. 

v.  Matthews,  12  Cox  C.  C.  489 ;  R.  v.  R.    C.    L.   30 ;  Tyler   v.    People,    1 

Mole,  1  C.  &  K.  417 ;  R.  v.  Shea,  7  Breese,  227 ;  State  v,  Conway,  18  Mo. 

Cox  C.  C.  147 ;  R.  v,  Christopher,  8  321, 1853. 

Ibid.  91 ;  Ransom  v.  State,  22  Conn.  As  unduly  extending  the  rule  in 
153,  1852;  People  v,  Anderson,  14  the  text,  see  Porter  v.  State,  M.  & 
Johns.  294, 1816 ;  Bailey  v.  State.  52  Yerg.  226, 1827. 
Ind.  462,  1876 ;  Wolfington  v.  State,  '  R.  v,  Dixon,  36  Eng.  Law  &  Eq. 
53  Ibid.  343, 1876 ;  State  v.  Taylor.  25  597 ;  Dears.  C.  C.  580 ;  R.  v.  Mat- 
Iowa,  273, 1868 ;  State  v.  Dean,  49  Ibid,  thews,  12  Cox  C.  C.  489 ;  R.  v,  Gard- 
73, 1878 ;  Perrin  v.  Com.,  87  Va.  554.  ner,  L.  &  C.  243 ;  9  Cox  C.  C.  253 ; 
1891.  Brooks  v.  State,  35  Ohio  St.  46,  1878. 

Thus  the  finder  of  money  in  the 
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mean  to  act  honestly  as  to  the  goods  when  found,  there  being  no 
such  ear-marks  on  the  property,  no  subsequent  felonious  intent  can 
make  a  conversion  larceny.^  And  we  must  now  advance  a  step 
further,  and  say  that  if,  at  the  time  of  finding,  he  has  no  means  of 
discovering  the  owner,  he  is  not  guilty  of  larceny,  even  though  at 
the  time  of  finding  he  intended  to  keep  the  property,  no  matter  who 
the  owner  might  be.* 

§  903.  Whether  the  finder  had,  or  ought  to  have  had,  knowledge 
of  the  true  ownership  is  to  be  inferred  from  the  facts  of  ^^^^^^  ^f 
the  case.^  Where  a  bureau  was  given  to  a  carpenter  to  owDership 
repair,  and  he  found  money  secreted  in  it,  which  he  con-  ferred 
verted  to  his  own  use,  this  was  held  larceny.*  The  same  ^^^  ^^^ 
conclusion  was  reached  where  a  bureau  was  bought  at  auction,  with 
money  secreted  in  it ;  though  here  the  qualification  was  properly 
introduced  that  it  was  no  larceny  if  the  defendant  had  an  honest 
belief  that,  in  buying  the  bureau,  he  bought  all  within  it.*  Hence 
it  has  been  ruled  that  if  a  hackney  coachman  convert  to  his  own 
use  a  parcel  left  by  a  passenger  in  his  coach  by  mistake,  it  is  a  lar- 
ceny if  he  knew  the  owner,  or  if  he  took  him  up  or  set. him  down 

^  B.  V,  Preston,  8  Eng.  Law  &  £q.  blow  on  a  human  body  before  him, 
589 ;  5  Cox  C.  0.  890 ;  2  Den.  C.  C.  but  it  turns  out  that  the  body  is  al- 
858 ;  B.  V.  Christopher,  8  Cox  C.  C.  ready  dead.  No  amount  of  malice  on 
91 ;  B.  V,  Thurbom,  1  Den.  C.  C.  887 ;  his  part  would  make  this  homicide, 
Bansom  v.  State,  22  Conn.  153, 1852 ;  because  there  was  no  suitable  object 
People  V,  Cogdell,  1  Hill,  (N.  Y.)  94,  on  which  the  malice  could  act.  See 
1841 ;  Tanner  v.  Com.,  14  Gratt.  685,  discussion,  supra,  i  136.  In  other 
1858;Statev.  Ferguson,  2  McMul.  502,  words,  we  fall  back  upon  the  rule 
1842.  heretofore  stated,  that  to  constitute  a 

'  Supra,  {  901 ;  B.  v.  Thurborn,  1  crime  there  must  be  an  offender  and 
Den.  C.  C.  887.  (See,  for  opinion  of  an  object.  The  object  must  be  one  on 
Parke,  J.,  ir{fra,  i  909.)  18  L.  J.  M.  which  an  offence  can  be  committed. 
C.  140;  B.  V.  Clyde,  37  L.  J.  M.  C.  »  B.  v.  Knight,  12  Cox  C.  C.  102; 
107;  L.  B.  1  C.  C.  B.  139;  11  Cox  C.  B.  v.  Dixon,  Dears.  C.  C.  580;  B.  v. 
C.  103,  cited  above.  See,  to  same  Clyde,  L.  B.  1  C.  C.  139;  Com.  v. 
effect,  Stephen  Dig.  Crim.  Law,  art.  Titus,  116  Mass.  42, 1874;  State  v.  Wes- 
302.  ton,  9  Conn.  627, 1838 ;  People  v.  Mc- 

The  question  as  to  the  larcenous  Garren,  17  Wend.  460, 1837 ;  People  v. 
character  of  goods  lost  without  ear-  Cogdell,  1  Hill,  94,  1841 ;  Tanner  v, 
marks  is  analogous  to  that  arising  in  Com.,  14  Gratt.  635, 1858. 
the   case  of  wai6   already  noticed.       *  Cartwright  v.  Green,  8  Ves.  405 ; 
Supra,  2  863.    Another  analogy  may  2  Leach,  952. 

be  found  in  cases  where  a  man  mali-  *  Merry  v.  Green,  7  M.  &  W.  623. 
ciously  attempts  to  injure  a  non-ex-  As  to  bond  fide  belief  in  title,  see  su- 
istent  object.  A  man,  for  instance,  pra,  {{  87,  884;  and  B.  v,  Beed,  C.  & 
may  inflict,  with  an  intent  to  kill,  a  M.  806. 
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at  any  particular  place  where  he  might  have  inquired  for  him.' 
Larceny  was  also  held  to  be  made  out  in  a  case  where  the  prosecu- 
tor accidentally  left  his  purse  containing  money  on  an  old  saddle  in 
a  livery  stable^  where  he  had  placed  it  while  changing  his  clothes ; 
and  the  defendant  requested  a  small  boy  to  take  it  and  hand  it  to 
him^  which  he  did,  when  the  defendant  appropriated  the  contents  to 
his  own  use  without  the  owner's  consent.* 

Whether  the  inference  of  an  intention  at  the  time  to  steal  is 
strengthened  by  failure  to  advertise  has  been  the  Subject  of  conflict- 
ing adjudications.  On  the  other  hand,  it  has  been  ruled  that  adver- 
tising may  be  a  duty  dispensing  with  which  is  suspicious.^  On  the 
other  hand,  the  duty  is  held  to  be  obligatory  only  when  made  so  by 
surrounding  circumstances.^  The  question  depends  upon  local  usage 
and  opportunity.  A  failure  to  advertise,  when  there  is  nothing  on 
the  thing  found,  or  the  circumstance  of  finding,  to  show  that  there 
was  an  owner,  does  not,  with  articles  of  small  value,  lead  to  an  in- 
ference of  intent  to  steal.  And  even  if  it  did,  this  would  not  be 
sufficient  for  conviction,  unless  there  was  something  to  indicate 
ownership.  The  inference  varies  with  the  thing  itself.  It  is  not 
improbable  that  a  horse  or  a  dog  may  be  abandoned  by  the  owner. 
It  is  very  improbable  that  a  bundle  of  bank  notes  should  be  so 
abandoned.^ 

§  904.  Evidence  of  a  bond  fide  attempt  to  discover  the  owner 
may  destroy  the  presumption  of  fraudulent  intent.  Thus  where  a 
shawl,  dropped  in  an  exhibition  room,  was  picked  up  by 
of  fraud  the  defendant,  placed  in  a  conspicuous  situation,  and  afler- 
re^ed  by  ward,  not  being  claimed,  was  appropriated  to  his  own  use, 
SnS^y&k  it  was  held  no  larceny.*  So  the  conscientious  belief  of  an 
attempt  to  ignorant  person  that  a  note  found  by  him  was  by  law  his 
owner.        own  may  be  received  to  disprove  felonious  intent.^ 

§  905.  ReoBonable  diligence,  proponiioned  to  the  capacity 
of  the  partyy  in  discovering  the  owner,  however,  should  be  shown 
by  the  party  finding,  if  there  be  any  ear-marks  or  other  indications 

1  R.  V,  Wynne,  2  East  P.  C.  664 ;  Coffin,  2  Cox  C.  C.  44 ;  State  v.  Jen- 

1   Leach,  418 ;  R.  v.  Lamb,  2  East  kins,  2  Tyler,  879, 1808. 
P.  C.  664 ;  R.  «.  Sears,  1  Leach,  416,  n.       *  R.  v.  Christopher,  8  Cox  C.  C.  91 ; 

See  2  Russ.  on  Cr.  (9th  Am.  ed.)  166.  Bell,  27;  People  v.  Cogdell,  1  HUl, 

"  Pyland  «.  State,  4  Sneed,  (Tenn.)  (N.  Y.)  94,  1841 ;  Lane  v.  People,  5 

357, 1867.  Qibnan,  306, 1848. 

'  That  the  ammus  furandi  may  be      *  State  v.  Dean,  49  Iowa,  78, 1878. 
inferred,  with   other   circumstances,      *  State  v.  Roper,  8  Dev.  478, 1832. 
from  failure  to  advertise,  see  R.  v,      ^  R.  v.  Reed,  C.  &,  M.  306. 
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of  ownership.*    Thus,  on  the  trial  of  a  servant  who,  being  indicted 
for  stealing  bank  notes  the  property  of  her  master,  in  where 
his  dwelling-house,  set  up  as  her  defence  that  she  found  ^pJ^JUJIb 
them  in  the  passage,  and  kept  them  to  see  if  they  were  reaaonftbie 
advertised,  not  knowing  to  whom  they  belonged,  Park,  should  be  . 
J.,  held  that  she  ought  to  have  inquired  of  her  master  '  ^^^' 
whether  they  were  his  or  not,  and  that,  not  having  done  so,  but 
having  taken  them  away  from  the  house,  she  was  guilty  of  steal- 
ing them.^ 

§  906.  Even  the  finder  of  a  chattel  on  the  highway,  as  to  which 
there  are  ear-marks,  or  reasonable  e^rounds  for  the  disoov-  ,  ,    ^ , 

1../.,  ,.  -ii-  .         Intent  to 

ery  of  ownership,  if  he  take  it  away  with  the  intention  restore 
of  appropriating  it  to  his  own  use,  and  only  restore  it  Jeii^nd'^ 
because  a  reward  is  offered,  is  guilty  of  larceny.     The  ^^^ 
only  cases  in  which  a  party  finding  a  chattel  of  another  iw- 
can  be  justified  in  appropriating  it  to  his  own  use  are  ^ 
where  it  may  be  fairly  said  that  the  owner  has  abandoned  it,  or 
where  there  are  no  indications  on  it  showing  how  the  owner  can  be 
found.* 

§  907.  The  fact  that  the  oqods  were  afterward  returned  Returning 

...  .  does  not 

does  not  purge  the  original  taking  of  its  felony.*  purge 

§  908.    It  has  been  argued  with  much  force  that  in    *  ^^^' 
newly  settled  countries,  where  the  practice  as  to  inclos-  Same  niie 
ures  is  not  strict,  the  rule  that  larceny  is  not  committed 
by  one  who  finds  goods,  the  owner  of  which  he  supposes  cannot  be 
ascertained,  does  not  apply  to  one  who  finds  cattle  at  large  in  a 
highway  and  converts  them  to  his  own  use.^    And  it  has  been  held 
to  be  larceny  to  take  a  horse  found  astray  on  the  taker's  land,  with 


^  2  Buss,  on  Or.  12 ;  Allen  t;.  State,  ^  2  Buss,  on  Or.  7 ;  Eckels  v.  State, 

91  Ala.  19.  20  Ohio  St.  508, 1870 ;  Stepp  v.  State, 

«  B.  V.  Kerr,  8  C.  &  P.  176.  31  Tex.  Or.  349, 1892.    See  State  v. 

•  B.  V.  Peters,  1  C.  A  K.  246,  per  Coombs,  56  Me.  477, 1867 ;  and  supra, 

Bolfe,  B. ;  Com.  v.  Mason,  105  Mass.  {  887 ;  infra,  i  909. 

163, 1870;  Dunn  v.  State,  (Tex.)  30  S.  *  People  v.  Kaatz,  3  Parker  C.  B. 

W.  Bep.  227, 1896.  See  Berry  v.  State,  129,  1866;   State  v.  Martm,  28  Mo. 

31  Ohio  St.  219,  1876;  Lawrence  v.  530, 1869;  State  v.  White,  (Mo.)  29  S. 

State,  1  Humph.  228,  1839 ;  and  see,  W.  Bep.  691, 1896 ;  Moore  v.  State,  8 

also,  B.  V,  Spargeon,  2  Cox  C.  0. 102.  Tex.  App.  496, 1880 ;  State  v.  Everage, 

Compare  B.  v.  York,  3  Ibid.  181 ;  1  33  La.  An.  120, 1881 ;  and  other  cases 

Den.  C.  C.  336 ;  B.  v,  Breen,  3  Craw.  &  cited  to  this  point  at  close  of  supra, 

D.  30 ;  Micheaux  v.  State,  30  Tex.  App.  {  863. 
660, 1891.    See  mpra,  H  119,  886 
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intent  to  conceal  it  until  its  owner  shall  offer  a  reward  for  its  re- 
turn, and  then  to  return  it,  and  claim  the  reward.^  But  it  is  other- 
wise when  the  intention  to  steal  is  subsequent  to  the  finding.' 
After  final  abandonment,  however,  an  estray  is  not  the  subject 
of  larceny.* 

§  909.  If  there  be  intent  to  steal  on  finding,  subsequent  conver- 
sion, on  discovery  of  owner,  is  larceny  in  all  cases  where, 
JSiS)*^     at  the  time  of  finding,  there  were  indications  by  which 
**-?P^?*i-  t  the  owner  could  be  found.  We  have  this  distinction  illus- 

with  belief 

that  owner  trated  in  a  case  already  cited,  where  it  was  held  that 

mftv  be 

found,  con-  where  the  defendant  subsequenily  discovers  the  owner  of 
liroeny.  ^^®*  property,  he  is  indictable  for  larceny,  if  on  first  find- 
ing his  intent  was  to  appropriate,  he  reasonably  believing 
the  owner  could  be  found ;  bat  that  a  verdict  of  guilty  should  be 
set  aside  in  a  case  where  the  jury  found  specially,  "that  the  defen- 
dant did  not  know,  and  had  not  reasonable  means  of  knowing '' 
(at  the  time  of  finding)  "  who  the  owner  was,"  though  "  he  hdieved 
at  the  time  he  picked  up  the  note  that  the  owner  could  be  found,"*  But 
there  must  be  an  original  felonious  intent,  general  or  special.^ 

^  Com.  V,  Mason,  106  Mass.  163,  (1)  That  at  the  time  the  prisoner  found 

1870.    See  B.  v.  O'Donnell,  7  Cox  C.  the  heifers  he  had  reasonable  expecta- 

C.  337.    See  supra,  H  863,  864,  871.  tion  that  the  owner  could  be  found, 

*  Starck  v.  State,  63  Ind.  285,  1878.  and  that  he  did  not  believe  that  they 
And  see  Lamb  v.  State,  40  Nebr.  812,  had  been  abandoned  bj  the  owner. 
1894.  In  B.  t;.  Matthews,  12  Cox  C.  C.  (2)  That  at  the  time  of  finding  them 
489,  the  prisoner  found  two  heifers  he  did  not  intend  to  steal  them,  but 
which  had  strayed,  and  put  them  on  his  that  the  intention  to  steal  came  on 
own  marshes  to  graze.  Soon  afterward  him  subsequently.  (3)  That  the  pris- 
he  was  informed  by  S.  that  they  had  oner,  when  he  sent  them  away,  did 
been  put  on  his,  S.'s,  marshes  and  had  so  for  the  purpose  and  with  the  in- 
strayed,  and  a  few  days  after  that  that  tention  of  depriving  the  owner  of 
they  belonged  to  H.  Prisoner  left  them  and  appropriating  them  to  his 
them  on  his  marshes  for  a  day  or  two,  own  use. 
and  then  sent  them  a  long  distance  '  Supra,  {  863. 
away  as  his  own  property  to  be  kept  *  R.  v,  Moore,  L.  &  C.  1 ;  8  Cox  C. 
for  him.  He  then  told  S.  that  he  had  C.  416.  See  infra,  2  969 ;  and  as  to 
lost  them,  and  denied  all  knowledge  of  intents,  see  supra,  2  Hd ;  State  v.  Jen- 
them.  It  was  held  by  the  Court  of  kins,  2  Tyler,  379, 1803;  State  v.  Welch, 
Criminal  Appeal  that  a  conviction  of  73  Mo.  284,  1880. 
larceny  could  not  be  sustained  on  a  '*  The  result  of  the  authorities  is," 
special  verdict  in  which  the  jury  found:  says  Parke,  B.,  in  R.  v.  Thurbom,  2 

»  R.  V.  Dixon,  Dears.  C.  C.  580;  7  Cox  C.  C.  35;  R.  v,  York,  2  C.  &  K. 
841;  3CoxC.  C.  181. 
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§  910.  The  converse  is  also  true  that  if  there  is  at  the  ^^*  ^^^ 
time  no  reasonable  means  of  discovering  the  owner,  and  no  less  belief 
reasonable  belief  that  the  owner  can  be  found,  then  even  a  may  be  °*' 
refusal  to  surrender,  on  the  owner  declariui?  himself,  does  J*?'*^  *^* 

'  o  7  felonious 

not  make  larceny,  even  though  there  was  at  the  finding  intent  at 
the  intention  to  appropriate  the  goods.^  ooncu* 

§  911.  The  law  with  regard  to  the  finder  of  lost  prop-  Larcenyfor 
erty  does  not  apply  to  the  case  of  property  of  a  passen-  ^Vsto^M)^ 
ger  accidentally  left  in  a  railway  carriage,  and  found  propnate 
there  by  a  servant  of  the  company ;  and  such  servant  is  found  in 

cars. 

C.  &  K.  839 ;  1  Den  C.  C.  387 ;  afT.  B.  it  up  to  look  at  it  would  not  be  a 
V.  Matthews,  12  Cox  C.  0.  489,  "  that  taking  possession  of  the  chattel/' 
the  rule  of  law  on  this  subject  seems  That  there  must  be  a  felonious  in- 
to be,  that  if  a  man  finds  goods  that  tent  at  time  of  finding,  see  2  Ben.  & 
have  been  actually  lost,  or  are  reason-  H.  Lead.  Cas.  18,  citing  Melbourne's 
ably  supposed  by  him  to  have  been  Case,  1  Lew.  251 ;  R.  v.  Breen,  3  Craw, 
lost,  and  appropriates  them  with  intent  &  D.  C.  0.  30;  B.  v,  Mucklow,  1 
to  take  the  entire  domain  over  them,  Mood.  0.  C.  160 ;  B.  v.  Steer,  1  Den. 
really  believing,  when  he  takes  them,  C.  C.  349 ;  B.  v.  Banks,  B.  &  B.  441 ; 
that  the  owner  cannot  be  found,  it  is  R.  v.  Levy,  4  0.  &  P.  241 ;  R.  v. 
not  larceny.  But  if  he  has  taken  Thristle,  3  Cox  C.  C.  676;  People  v. 
them  with  like  intent,  though  lost,  or  Anderson,  14  Johns.  294, 1816. 
reasonably  supposed  to  be  lost,  but  That  the  felonious  intent  is  not 
reasonably  believing  that  the  owner  sufficient  unless  there  was  reason  to 
can  be  found,  it  is  larceny.  In  apply-  believe  the  owner  could  be  found,  see 
ing  this  rule,  as,  indeed,  in  the  appli-  2  Ben.  &  H.  Lead.  Cas.  18,  citing  B. 
cation  of  all  fixed  rules,  questions  of  ^*  Pope,  6  C.  &  P.  346 ;  B.  v.  Beard, 
some  nicety  may  arise ;  but  it  will  1  Jebb,  9 ;  B.  v.  Mole,  1  C.  &  K.  417 ; 
generally  be  ascertained  whether  the  B.  v.  Pierce,  6  Cox  C.  C.  117 ;  R.  t;. 
person  accused  had  reasonable  belief  Peters,  1 C.  &K.  245 ;  State  v.  Weston, 
that  the  owner  could  be  found,  by  9  Conn.  627, 1833 ;  State  t;.  Ferguson, 
evidence  of  his  previous  acquaint-  2  McMul.  602, 1842 ;  Lane  v.  People, 
ance  with  the  ownership  of  the  par-  6  Oilman,  306, 1848 ;  People  v,  Cogdell, 
ticular  chattel,  the  place  where  it  1  Hill,  94, 1841 ;  People  v,  McGarren, 
is  found,  or  the  nature  of  the  marks  17  Wend.  460, 1837 ;  Tyler  v.  People, 
upon  it.  In  some  cases  it  would  be  1  Breese,  227, 1829.  We  must,  there- 
apparent,  in  others  appear  only  after  fore,  conclude  that  if  the  defendant 
examination.  It  would  probably  be  reasonably  believe  at  the  time  that  the 
presumed  that  the  taker  would  ex-  owner  may  be  found,  this  is  enough 
amine  the  chattel,  as  an  honest  man  when  there  is  at  the  time  an  intent 
ought  to  do,  at  the  time  of  taking  it ;  to  steal.  Com.  v.  Titus,  116  Mass.  42, 
and  if  he  did  not  return  it  to  the  owner  1874.  For  a  full  discussion  of  the 
the  jury  might  conclude  that  he  took  points  in  the  text,  see  Griggs  v.  State, 
it,  when  he  took  complete  possession  ^^  -A-la.  426, 1877. 
of  it,  animofurandi.    The  mere  taking       *  B.  v.  Glyde,  L.  B.  1  C.  C.  139 ;  11 

Cox  C.  C.  103  ;  B.  v.  Knight,  12  Ibid. 
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guilty  of  larceny,  if,  instead  of  taking  it  to  the  station  or  superior 
'  officer,  he  appropriates  it  to  his  own  use.^ 

§  912.  Where  the  finder  is  employed  by  the  owner  to  search  for  { 

the  article,  and  on  finding  it  appropriates  it,  this  is  embez- 
oenj  for      zlement,  not  larceny.    Thus,  a  person  having  lost  a  carpet 
^<w  to*"  1^  i^  ^^^  street  employed  another  to  find  it    The  bag 
find  goods    ^ng  found,  but  after  possession,  bond  fide  obtained,  was 
priate         fraudulently  concealed  by  the  finder.     This  was  properly 
held  to  be  breach  of  trust,  but  not  larceny.* 
§  913.  The  same  rule  has  been  applied  to  retention  by  assignee 
Kor  for       ^^  finder.     Thus,  it  has  been  held  that  if  A.,  in  expecta- 
•    assignee      tion  of  a  reward,  withholds  from  the  owner,  whom  he 
to  retain      knows,  a-lost  cheque  received  from  the  finder,  B.,  he  is 
«*^'-         not  guilty  of  larceny.* 

III.   TAKING. 

§  914.  Taking,  as  a  trespass,  may  be  inferred  from  the  possession 
Takin  ^^  ^^^  property,*  but  must  in  some  shape  be  proved.* 
must  be  in  Thus,  if  the  owner's  assent  to  a  transfer  of  property  be 

some  way  " 

proveii :  given,  this  is  a  defence  f  though  this  want  of  assent  must 
swret"  buT  ^  i°  some  way  inferred  from  the  evidence  in  the  case.^ 
f^^d^T  t  ^^*  there  must  be  some  taking  amounting  to  a  trespass, 
or  there  is  no  larceny.®  But  it  is  not  necessary  that  the 
taking  should  be  secret,  though  secrecy  may  go  to  prove  fraud.*    It  is 

102 ;  Tanner  v.  Com.,  14  Gratt.  685,  •  Infra,  {  991 ;  Zink  v.  People,  77 

1868 ;  State  v.  Roper,  3  Dev.  473, 1882 ;  N.  Y.  114, 1879 ;  6  Abb.  New  Caa.  413, 

Randall  v.  State,  4Sm.  &  M.  849, 1845 ;  reversing  16  Hon,  3%,  1878. 

and  cases  heretofore  cited.    See  supra,  ^  Spniill  v.  State,  10  Tex.  App.  695, 

li  902-3-7.  1881. 

*  R.  V,  Pierce,  20  L.  J.  182;  6  Cox  »  State  v.  Copeland,  86  N.  C.  691, 
C.  C.  117.— Per  Williams,  J.  1882.  See  McAfee  v.  State,  14 Tex.  App. 

*  State  V.  England,  8  Jones,  (N.  C.)  668, 1883,  to  the  effect  that  it  is  not 
399,  1862.    See  ir^fra,  {  967.  larceny  to  buy  goods  to  which  the  pur- 

'  R.  V,  Gardner,  9  Cox  C.  C.  253 ;  chaser  knew  the  vendor  had  no  title, 

L.  &  C.  243.  there  being  in  such  case  no  trespass. 

*  Infra,  i  923 ;  Pennsylvania  v.  •  State  v,  Fenn,  41  Conn.  590, 1874 ; 
Myers,  Addis.  320, 1796.  Johnson  v.  Com.,  24  Gratt  556, 1874 ; 

*  2  Russ.  on  Cr.  (9th  Am.  ed.)  145;  Williams  v.  U.  S.,  22  Wash.  L.  Rep. 
R.  V.  Gruncell,  9  C.  &  P.  365 ;  R.  v.  457 ;  Barnes  v.  State,  (Ala.)  15  So. 
Walsh,  1  Mood.  14 ;  R.  v.  Hall,  2  C.  Rep.  901, 1894,  See  R.  v.  Bailey,  L.  R. 
&  K.  947 ;  1  Den.  C.  C.  381 ;  Hite  v.  1  C.  C.  349 ;  McDaniel  v.  State,  8  Sm. 
State,  9  Yerg.  198,  1836;  People  w.  &  M.  401, 1847.  See  w/ra,  {  923.  It 
Murphy,  47  Cal.  103, 1873.  As  to  the  has  been  held  in  North  Carolina  that 
extent  of  moving  requisite  to  taking,  some  clandestinity  is  essential.  State 
see  in/ra,  i  923.  v.  Ledford,  67  N.  C.  60, 1872;  State  v. 
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eBsential,  however,  that  the  taking  and  the  iraadulent  intent  should 
have  been  concurrent.* 

§  915.  The  general  bearing  in  this  connection  of  the  maxim  Vo- 
lenti non  fit  injuria  has  been  heretofore  abundantly  dis- 
cussed.^   It  may  be  now  generally  stated  that  while  a  o^J^^l^ 
prosecutor  cannot  maintain  larceny  for  goods  taken  from  taWngdoes 
him  with  his  consent,'  and  that  while  it  is  incumbent  on  proaecu- 
the  prosecutor  to  prove,  at  least  inferentially,  want  of  cafieswhere 
consent/  yet  there  are  two  important  qualifications  with  j^t^" ^°' 
^  which  these  positions  are  to  be  received.     In  the  first  fendant 
place,  his  giving  his  goods  to  a  servant,  poiter,  messenger,  have  only 
or  other  agent  having  bare  charge,  does  not  amount  to  chww,  or 
a  consent  on  his  part  that  such  accent  should  dispose  of  where  the 

^  ,  °  ,        ■■■        ,         consent 

such  goods.^    Secondly,  his  consent  to  a  bailee  taking  was  not 

•  /•!_  j*i»i_  A.  i_x»j    specific  or 

possession  of  such  goods,  if  such  consent  was  obtained  Voluntary. 
from  hjm  by  fraud,  does  not  avail  to  protect  such  bailee 
if  the  latter  undertake  to  convert  the  property  in  the  same  to  his 
own  use.^  And  consent  to  pass  property  from  one  to  another  in 
this  sense  must  be  the  concurrence  of  two  contracting  minds  as  to 
the  same  exact  act.^  Thus  A.  may  apply  to  B.  for  C.'s  goods  in 
B.'s  possession ;  and  B.,  deceived  by  A.,  may  consent  to  give  these 
goods  to  A.,  supposing  A.  to  be  C.  Yet  notwithstanding  this  con- 
sent, A.  is  indictable  for  larceny  if  he  convert  these  goods ;  because 
B.  never  consented  to  give  the  property  in  them  to  A.     His  inten- 

Deal,  64  Ibid.  270, 1870.    See  State  v.  46  Tex.  76,  1876.    In  Wisconsin  the 

Fisher,  70  Ibid.  78, 1874.  So  in  Georgia,  court  has  gone  so  far  as  to  hold  that 

Moye  V,  State,  66  Gku  764, 1880.    Ac-  when  the  owner  of  the  goods  could  have 

quiring  possession  lawfully  and  after-  heen  brought  into  court,  to  prove  want 

ward  concealing  is  not  larceny.   Peo-  of  consent,  there  can  be  no  conviction 

pie  V,  Taugher,  (Mich.)  61  N.  W.  l^p.  without  his  testimony.  State  v.  Moon, 

66,  1894.  41  Wis.  684,  1877.   But  this  cannot  be 

*  Supra,  i  886.  sustained.    See  Whart.  Cr.  Ev.  |  360. 

*  See  «Mpra,  2  141.  And  it  is  no  defence  that  the  party 
"  The  rule  in  the  text  was  applied  in  plundered  was   at   the  time  asleep. 

Moye  V.  State,  66  Ga.  764, 1880,  to  a  Hall,  v.  People,  89  Mich.  717, 1878. 

case  where  money  was  taken  from  the       *  Infra,  H  966-61. 

pocket  of  a  person  partially  intoxi-       •  Jn/ray  2  964. 

cated  on  a  promise  to  return  it.    And       t  Jnfra,  J  974.     Hence,  where  the 

see  Love  t;.  State,  16  Tex.  App.  663,  consent  of  a  tobacconist   was  that 

1884;  Haley  V.  State,  49  Ark.  147, 1887.  matches    might   be   taken   to    light 

*  See  R.  V.  Jones,  C.  &  M.  611 ;  Witt  cigars,  this  did  not  prevent  the  taking 
V,  State,  9  Mo.  671,  1846;  Anderson  v.  ofa  box  ofmatches  from  being  larceny. 
State,  14  Tex.  App.  49, 1883 ;  Dresch  v.  Mitchum  t;.  State,  46  Ala.  29, 1871. 
State,  Ibid.  176, 1888 ;  Wilson  v.  State, 
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tion  was  to  give  this  property  to  C*  The  same  rule  applies  when 
a  donee  or  vendee  intentionally  takes  the  wrong  goods.'  There  is, 
in  the  latter  case,  no  concurrence  of  minds  as  to  the  identity  of  the 
thing  to  be  transferred,*  and  there  being  no  such  concurrence,  there 
is  no  transfer  of  property  of  any  kind.*  This  is  the  case,  for  in- 
stance, where  a  creditor  takes  up  and  appropriates  a  hundred  dollar 
bill  handed  him  in  mistake  for  a  ten  dollar  bill.^  An  apparent  con- 
sent, also,  produced  by  threats,  works  no  transfer.^  But  if  there  be 
a  free  consent  (no  matter  how  fraudulently  obtained),  both  as  to 
the  taker  and  to  the  thing  taken,  this  is  a  defence  to  larceny.^ 

§  916.  A  difficult  question  arises,  when  money  or  goods  are  felo- 
Consent  niously  taken  from  an  agent  with  his  consent,  as  to  whether 
cannot  be  such  agent  has  authority  to  bind  his  principal  by  such 
unsathor-  consent.  It  has  been  held  that  the  cashier  of  a  bank  has 
ized  agent,  ^^^j^  p^^^^.  committed  to  him  by  the  bank,  and  hence 

that  a  person  fraudulently  receiving  money  from  him  on  a  forged 
cheque  cannot  be  convicted  of  larceny."  But,  said  Blackburn,  J., 
in  the  latter  case,  if  '^  the  servant^s  authority  is  limited,  then  he 
can  only  part  with  the  possession,  and  not  with  the  property ;  if  he 
is  tricked  out  of  the  possession  the  offence  will  be  larceny."  And 
so  it  was  held  larceny  to  fraudulently,  animo  farandiy  take  &om  a 
post-office  clerk  money  he  had  no  authority  to  pay.*    And  no  con- 

*  See,  as  to  false  personation,  «upra,  972,  1130.    Whart.  on  Cont  {{  171- 

{  888.  211. 

»  Peck  v.  State,  9  Tex.  App.  70, 1880.  «  R.  t;.  Prince,  L.  R.  1  C.  0.  160; 

■  See  ir^ra,  {  974 ;  Whart.  on  Cont.  11  Cox  C.  C.  193.    Ir^ra,  J  966.    But 

{I  4  ei  Btq,  where  the  defendant  cheated  a  bank 

^  Sir  J.  F.  Stephen  gives  as  an  illus-  by  a  trick,  getting  from  the  cashier 

tration  of  this  the  opinion  of  eight  $1600  on  a  note  for  $16,  this  was  held 

judges  in  R.  v.  Middleton,  L.  R.  2  C.  larceny.    Com.  v.  Eichelberger,  119 

C.  38,  that  where  A.  gives  a  cabman  a  Pa.  264,  1888 ;  C.  F.  Hulster  v.  State, 

sovereign  for  a  shilling,  and  the  cab-  32  Tex.  Cr.  621, 1894. 

man,  seeing  that  it  is  a  sovereign,  *  R.t;.  Middleton,  12  Cox  C.C.  260; 

keeps  it,  this  is  larceny.    Benj.  on  L.  R.  2  C.  C.  38. 

Sales,  (2d  Am.  ed.)  373.    Pollock  on  "  In  this  case"  (R.  v,  Middleton), 

Cont.  407.    But  see  R.  v,  Ashwell,  16  said  Bovill,  C.  J.,  "  the  prisoner  had 

B.  D.  190 ;  R.  r.  Flowers,  Id.  643.  received  a  warrant  or  authority  from 
^  State  V,  Williamson,  1  Houst.  C.  the  postmaster-general  entitling  him 

C.  166, 1864.    Infra^  8  974.  to  repayment  of  10«.  (being  part  of  a 
'  R.  V,  Lovell,  L.  R.  8  Q.  B.  D.  186  ;  sum  of  11«.  which  he  had  deposited) 

44  L.  T.  (N.  S.)  319 ;  cited  infra,  {  971.   from  the  post-oflSce  at  Notting-hill, 

See  supra,  {  891 ;  infra,  22  971, 976.         and  a  letter  of  advice  to  the  same 

^  Supra,  i  888;  infra,  fj  966,  971,  effect  was   sent  by  the  postmaster- 
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sent  by  an  unauthorized  agent  will  protect  the  thief  from  the  charge 
of  larceny.^  Authority  in  such  cases,  however,  may  be  inferred 
from  an  implied  recognition  by  the  principal  of  agency,  as  well  as 
from  express  delegation.* 

§  917.  It  is  no  defence  that  the  felony  was  induced  by  the 
artifice  of  the  owner,  when  that  artifice  was  exercised  for  the  pur- 
pose of  entrapping  the  thief.*  *  Thus,  in  a  leading  case,  overtures 
were  made  by  a  person  to  a  servant  of  a  publican,  to  induce 
him  to  join  in  robbing  his  master's  till.     The  servant 
communicated  the  matter  to  the  master,  and  the  former  that  gw^ 
by  the  direction  of  the  latter,  some  weeks  after,  opened  a  ^®J2i*^" 
communication  with  the  person  who  had  made  the  over-  owner  to 
tures,  in  consequence  of  which  he  came  to  the  master's 

general  to  that  post-office,  authorizing  tence  of  being  the  servant  of  the  party 
the  payment  of  the  10«.  to  the  pris-  to  whom  they  were  addressed,  as  in 
oner.    Under  these  circumstances  we  Jones's  Case  (1  Den.  J  88),  and  in  Keg. 
are  of  opinion  that  neither  the  clerk  v.  Gillings  (1  F.  &  F.  86),  were  all 
to  the  postmistress,  nor  the  postmis-  held  to  be  larceny.    The  same  prin- 
tress  personally,  had  any  power  or  ciple  has  been  acted  upon  in  other 
authority  to  part  with  the  five-pound  cases  where  the  person  having  merely 
note,  three  sovereigns,  the  half-sov-  the  possession  of  goods,  without  any 
ereign,  and  silver  and  copper,  amount-  power  to  part  with  the  property  in 
ing  to  £8  16^.  lOd,  which  the  clerk  them,  has  delivered  them  to  the  pris- 
placed  upon  the  counter,  and  which  oner,  who  has  obtained  them  animo 
was  taken  up  by  the  prisoner.    In  furandi;  for  instance,  such  as  obtain- 
this  view  the  present  case  appears  to  ing  a  parcel  from  a  carrier's  servant 
be  undistinguishable  from  other  cases  by  pretending  to  be  the  person  to 
where  obtaining  articles  onimo/t^rancfi  whom  it  was  directed,  as  in  Beg.  v. 
from  the  master  of  a  post-office,  though  Longstreeth  (IMood.  CO.  137),  or 
he  had  intentionally  delivered  them   obtaining  goods  through  the  -misde- 
over  to  the  prisoner,  has  been  held  to  livery  of  them  by  a  carman's  servant, 
be  larceny,  on  the  principle  that  the  through  mistake,  to  a  wrong  person, 
postmaster  had  not  the  property  in  the  who  appropriated  them  animo  furandi, 
articles,  or  the  power  to  part  with  the  as  in  Beg.  t;.  Little  (10  Cox  C.  0. 559), 
property  in  them.    For  instance,  the  were  in  like  manner  held  to  amount 
obtaining  the  mail -bags  by  pretending  to  larceny."    8ee  supra,  i  888. 
to  be  the  mail-guard,  as  in  Beg.  v.      ^  B.  t;.  Longstreeth,  1  Mood.  C  C. 
Pearce  (2  East  P.  0. 608) ;  the  obtain-  187 ;  B.  v.  Hornby,  1  C.  &  K.  305 
ing  a  watch  from  the  postmaster  by  Hite  v.  State,  9  Yerg.  198, 1836. 
pretending  to  be  the  person  for  whom       '  Ibid.;  B.  v.  Harvey,  9  C.  &  P.  353 
it  was  intended,  as  in  Beg.  v.  Kay  (D.  B.  v,  Sheppard,  Ibid.  121. 
&  B.  231 ;  7  Cox  C.  C.  298,  where  Beg.       ■  McAdam  v.  State,  8  Lea,  456, 1882 
V,  Pearce  was  relied  upon  in  the  judg-  Pigg  v.  State,  43  Tex,  108, 1875.    Su- 
ment  of  the  court) ;    the  obtaining  pra,  H  149,  231  a. 
letters  from  the  postmaster  under  pre- 
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premises.  The  master,  having  previously  marked  some  money,  bj 
his  direction  was  placed  upon  the  counter  by  the  servant,  in  order 
that  it  might  be  taken  up  by  the  party  who  had  come  for  the  pur- 
pose. It  being  so  taken  up,  the  offence  was  held  larceny.*  And 
this  is  the  generally  accepted  law.'  If  the  chattel  is  given  to  the 
thief,  by  the  owner's  action  or  consent,  this  is  not  larceny ;  but  if 
the  owner  limits  himself  to  putting  facilities  in  the  thief's  way,  and 
then  the  thief  steals  the  chattel,  the  larceny  is  complete.^ 

§  918.  If  a  wife  carry  away  and  convert  to  her  own  use  her 
Notiar-  husband's  goods,  it  is  no  larceny  at  common  law,  as 
ceny  for      husbaud  and  wife  are  but  one  person.^    And  if  a  person 

wife  to  ,  ,  . 

take  away  merely  assist  a  married  woman  who  has  not  committed, 
band's""  ^^  intended  to  commit,  adultery,  in  carrying  away  the 
|oodfl,  or     aoods  of  her  husband  without  the  knowledf^e  or  consent 

for  person     *^  ,       ,  ,         ^ 

merely  as-  of  the  latter,  though  with  intent  to  deprive  the  latter  of  his 
818  mg  er.  ^^Q^Qj^y^  {jg  cannot  be  convicted  of  stealing  the  goods.* 

§  919.  It  has  been  held,  however,  that  it  is  a  larceny  for  a  man 
who  elopes  with  another  man's  wife  to  take  his  goods,  though  with 
the  consent  and  at  the  solicitation  of  the  wife.'   Even  if  no  adultery 

*  R.  V.  Williams,  1  0.  &  K.  195.  •  R.  v.  Thompson,  1  Eng.  Law  & 
SeeKv.Headge,  2  Leach  C.C.  1033;  Eq.  642;  2  Craw.  A  D.  491;  R.  r. 
R.  &  R.  160.    Supra,  i  149.  Featherstone,  26  Eng.  Law  &  Eq.  570 ; 

*  2  East  P.  C.  494 ;  R.  v,  Egginton,  6  Cox  C.  C.  376 ;  R.  v.  Berry,  8  Ihid. 
2  B.  &  P.  509 ;  2  Leach,  916 ;  B.  v.  117 ;  R.  v.  Harrison,  12  Ibid.  19 ;  R. 
Donnelly,  R.  A  R.  310;  R.  v.  Law-  v,  Tollett,  0.  &  M.  112;  People  v. 
ranee,  4  Cox  C.  C.  438 ;  R.  v.  Lyons,  Schuyler,  6  Cow.  672, 1827. 

C.  A  M.  217 ;  R.  v.  Johnson,  C.  A  M.  The  prosecutor  left  his  wife  in  the 

218;  R.  V.  Bannen,  1  C.  A  K.  295;  care  of  his  house  and  property,  and 

U.  8.  V,  Foye,  1  Curt.  864, 1852 ;  Connor  during  his  absence  the  prisoner,  who 

V.  People,  18  Colo.  378, 1893 ;  Conner  had  lodged  for  some  time  previously 

V,  State,  24  Tex.  App.  245, 1887.  in  the  house,  took  a  great  many  boxes, 

'  Supra,  32  149,  231  a.    Where  the  etc.,  from  the  house,  and  left  them  at 

officer  feigned  a  drunken  slumber  and  a  house  to  which  he  had  gone  a  day 

allowed  the  thief  to  rob  him,  this  was  or  two  before  with  the  prosecutor's 

held  no  evidence  of  consent.    People  wife,  passing  her  for  his  own,  and 

V,  Hanselman,  76  Cal.  460,  1888.  where  he  had  hired   lodgings.    He 

*  1  Hale,  514.  See  R.  v,  Avery,  soon  afterward  brought  her  with  him 
Bell  C.  C.  150 ;  R.  v,  Kenny,  13  Cox  to  the  lodgings,  where  they  lived  to- 
C.  C.  397 ;  Lamphier  v.  State,  70  Ind.  gether  till  he  was  apprehended.  The 
317, 1880.  Infraf  i  992.  Under  mar-  wife  took  a  small  basket  with  her,  and 
ried  woman's  act,  see  infra,  J  940.  she  swore  that  all  of  the  property  she 

*  R.  V.  Avery,  Bell  C.  C.  150;  8  Cox  had  herself  taken  or  given  to  the  pris- 
C.  C.  184.  See  R.  v,  Tollett,  C.  A  M.  oner  to  take,  and  the  jury  found  that 
112— Coleridge,  J.;  R.  v,  Glassie,  7  the  prisoner  stole  the  property  jointly 
Cox  C.  C.  1.  with  the  wife;  it  was  held,  on  a  case 
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has  actually  been  committed,  but  the  goods  of  the  husband  are  re- 
moved by  the  wife  and  the  intended  adulterer,  with  an 
intent  that  the  wife  should  elope  with  him,  this  taking  of  wise  for 
the  goods  is  in  point  of  law  a  larceny.^     It  does  not  alter  S^S^g  ^^ 
the  case  that  the  defendant  was  in  the  husband^s  employ,  ^ ji*««>us 
and  acted  under  the  wife's  direction.^    It  is  said,  how- 
ever, to  be  otherwise  when  it  is  the  wife's  wearing  apparel  only 
that  is  removed.^  Where,  however,  the  husband's  goods  are  fraudu- 
lently taken  by  a  third  party,  the  wife  in  no  way  cooperating,  such 
third  party  is  principal  in  taking  them  and  is  guilty  of  larceny,  if  it 
appear  that  the  taking  was  without  the  husband's  consent,  even 
though  no  adulterous  intercourse  with  the  wife  was  contemplated.^ 
But  if  the  wife  is  principal  in  the  taking  and  the  third  party  merely 
abets  her,  then  (at  least  at  common  law)  there  can  be  no  convic- 
tion unless  it  be  proved  that  the  taking  was  in  contemplation  of 
adultery.* 

reserved,  that  this  was  larceny  in  the       *  Supra,  2  918.    Where  the  prisoner 

prisoner,  for   though  the  wife  con-  claims  that  the  taking  of  the  husband's 

sented,  it  must  be  considered  that  it  goods  was  with  the  consent  of  the 

was  done  invito  domino,    R.  v.  Tolfree,  wife,  and  therefore  not  larcenous,  it 

1  Mood.  C.  0. 243 ;  R.  v.  Featherstone,  was  ruled  in  New  York,  in  1871,  that 

26  Eng.  Law  &  Eq.  570 ;  Dears.  C.  C.  it  is  for  the  jury  to  say,  from  all  the 

869.  circumstances    connected  .with    the 

^  R.  V.  Flatman,  42  L.  T.  (N.  S.)  transaction — as  the  knowledge  by  the 

159 ;  14  Cox  C.  C.  396.  See  comments  prisoner  of  the  close  vicinity  and  near 

in  London  Law  Times,  Ap.  17,  1880,  return  of  the  husband  to  the  place  of 

437.  taking,  and  that   the  property  was 

'  R.  V.  Mutters,  L.  &  C.  511 ;  10  owned  by  the  husband  and  not  the 

Cox  C.  C.  50.  wife — whether  the  prisoner  received 

'  R.  V.  Fitch,  D.  &  B.  C.  C.  187.  the  property  from  the  wife  believing 

So  far  as  concerns  the  wife's  right  that  she  had  any  right  or  authority  to 

in  such  cases  to  bind  her  husband,  we  deliver  it.    And  it  is  not  necessary  to 

may  accept  the  strong  expression  of  render  such  taking  larcenous  that  the 

Lord  Campbell,  C.  J.,  in  R.  v.  Feather-  property  should  be  appropriated  to 

stone.  Dears.  C.  C.  369,  that  when  a  facilitate  adulterous  intercourse  with 

woman  becomes  an  adulteress,  "she  the  wife.    People  v.  Cole,  43  N.  Y. 

thereby    determines   her   quality   of  508,1871  (Grover,  J.);  and  see  R.  v. 

wife;  and  her  property  in  her  hus-  Berry,  Bell  C.  C.  95 ;  8  Cox  C.  C.  117. 

band's  goods  ceases."    As  is  stated  by  It  is  enough  if  the  defendant  knew 

the  author  of  a  learned  note  (1866),  that  the  husband  did  not  consent  to 

Note  to  Mutter's  Case,  L.  &  C.  519,  the  alienation  of  the  goods.    Supra, 

the  "wife  thus  assumes  the  position  J  149;  so,  also,  R.  v.  Flatman,  14  Cox 

of  a  mere  stranger,  and  can  no  longer  C.  C.  396  ;  42  L.  T.  (N.  S.)  159. 
invoke  the  protection  of  that  quality      *  R.  v.  Avery,  Bell  C.  C.  150 ;  8  Cox 

which  she  has  herself  determined."  C.  C.  184. 
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§  920.  But  an  adulterer  cannot  be  convicted  of  stealing  the  goods 
of  the  husband,  brought  by  the  wife  alone  to  his  lodg- 
In  auch  ings,  and  placed  by  her  in  the  room  in  which  the  adultery 
fendant  is  afterward  committed,  merely  upon  the  evidence  of 
oonnected  their  being  found  there;  though  it  seems  it  would  be 
tekine^^  Otherwise  if  the  goods  could  be  traced  in  any  way  to  his 
personal  possession.^  In  such  case,  however,  there  may 
be  a  conviction  for  receiving  stolen  goods.^ 

§  921.  Larceny  may  be  committed  by  the  owner  of  goods  feloni- 
ously taking  them  from  the  hands  of  a  bailee,  when  the 
^man*to*°  taking  them  has  the  effect  of  charging  the  bailee.*  Thus 
steal  hia  where  thirty  bales  of  nux  vomica,  which  pays  no  duty 
frombaiiee  on  exportation,  but  a  large  duty  if  intended  for  home 
^Hee.^*^  consumption,  were  deposited  by  A.  with  B.,  who  gave 
the  usual  bond  to  the  custom-house,  and  were  sent  by 
B.,  under  the  care  of  C,  to  be  shipped  on  board  a  foreign  vessel 
for  exportation,  and  A.,  by  collusion  with  C,  took  the  nux  vomica 
from  the  bales,  substituted  cinders  for  it,  and  shipped  the  bales  on 
board  the  vessel,  this  was  held,  by  a  majority  of  the  judges,  to  be 
larceny,  because  the  taking  rendered  B.  chargeable  to  the  custom- 
house, and  liable  to  a  suit  upon  his  bond.^  The  rule  has  been  still 
more  extended  in  New  York,  where  it  has  been  said  that  larceny 
may  be  committed  by  a  man  stealing  his  own  property,  wherever 
the  intent  is  to  charge  another  with  the  value.  Possession,  however, 
in  such  case  must  be  in  the  bailee.'^  There  must,  also,  be  in  such 
case,  in  order  to  support  a  conviction,  a  felonious  design.^ 

§  922.  Where  there  are  joint  tenants  or  tenants  in  common  of  a 


^  B.  V,  Rosenberg,  1  C.  &  K.  233 ;  The  prisoner  assigned  his  goods  to 

1  Cox  C.  C.  21,  per  Lord  Denman,  C.  trustees  for  the  benefit  of  his  creditors ; 

J.,  Parke,  B. ;  and  see,  to  same  effect,  but  before  the    trustees    had   taken 

R.  V.  Taylor,  12  Cox  C.  C.  627.  possession,  and  while    the   prisoner 

'  R.  V.  Deer,  9   Cox  C.  C.    225;  remained  in  possession  of  them,  he 

Leigh  &  C.  240.  removed  the  goods,  intending  to  de- 

'  2  East  P.  C.  645 ;  R.  v.  Bramley,  prive  his  creditors  of  them.    The  jury 

R.  &  R.  478 ;  Kirksey  v,  Fike,  29  Ala.  found  that  the  goods  were  not  in  his 

206, 1856 ;  People  v.  Thompson,  34  Cal.  custody  as  agent  of  the  trustees.    It 

671,1868.  See  Com.  t7.  Tobin,  2  Brewst.  was  held  that  he  was  not  guilty  of 

570, 1870.  larceny.    R.  v,  Pratt,  26  Eng.  Law  & 

*  R.  V.  Wilkinson,  R.  «&  R.  470.  Eq.  574 ;  Dears.  C.  C.  360 ;  6  Cox  C. 

*  People  V,  Palmer,  10  Wend.  165,  C.  373. 

1832 ;  People  v,  Wiley,  3  Hill.  194,  •  Adams  v.  State,  45  N.  J.  L.  (16 

1842;  S.  P.,  People  v.  Thompson,  34  Vroom)  448, 1883.    Supra,  {  636. 
Cal.  671, 1868. 
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personal  chattel^  and  one  of  them  carries  away  and  dis-  joi^tt^n- 
poses  of  it,  this  is  no  larceny  ^   there  is,  in  fact,  no  »ii*  or 
taking,  for  he  is  already  in  possession ;  it  is  merely  the  oommonof 
subject  of  an  action  of  account,  or  bill  in  equity.    But  if  not  rteiO^' 
he  were  to  take  it  out  of  the  possession  of  a  person  in  ^  j***^.^^ 
whose  hands  it  is  for  safe  custody,  and  the  effect  of  hands  of 
the  taking  would  be  to  charge  the  bailee,  it  would  be 
otherwise.*    And  when  joint  ownership  terminates,  it  is  larceny 
for  one  ceasing  to  have  an  interest  to  steal  from  what  was  once  the 
common  property.* 

§  923.  The  taking  of  another's  goods  out  of  the  place  where  they 
were  put,  though  the  taker  be  detected  before  they  are  j.-^^^^  ^^ 
actually  carried  away,  is  larceny.*  To  taking  it  is  essen-  moving 
tial  that  the  thing  should  be  moved  from  the  particular 
portion  of  space  which  it  occupied  before  the  alleged  taking, 
although  the  whole  of  it  need  not  be  moved  from  the  whole  of  such 
space.^  To  take  a  thing  from  a  person  it  is  necessary  that  the  taker 
should  at  some  particular  moment  have  adverse  possession  of  the 

^  1  Hale,  513;    Com.  v,  Superin-  &  Bat.  544,  1837.    See,  also,  State  v. 
tendent,  9  Phila.  581,  1872 ;  State  v,   Copeland,  86  N.  C.  691, 1882. 
Kent,    22  Minn.   41,    1876;  Bell   v,      "  Webb  r.  State,  87  N.  C.  558, 1882 ; 
State,  7  Tex.  App.  25, 1879.  Bonham  v.  State,  65  Ala.  456, 1879. 

"  R.  V.  Burgess,  Leigh  &  C.  299.  *  %>ra,  J  914 ;  R.  v.  Walsh,  1  Mood. 
Where  a  member  of  a  benefit  society  C.  C.  14 ;  State  v,  Wilson,  Coxe,  439 ; 
entered  the  room  ot  the  person  with  State  v.  Carr,  18  Vt.  571, 1841 ;  Har- 
whom  a  box  containing  the  funds  of  rison  v.  People,  60  N.  Y.  518, 1872 ; 
the  society  was  deposited,  and  took  Eckels  t;.  State,  20  Ohio  St.  508,  1870 ; 
and  carried  it  away,  this  was  held  to  State  v,  Hecox,  88  Mo.  531, 1884;  Gar- 
be  larceny,  the  bailee  being  answer-  ris  v.  State,  35  Ga.  247,  1866.  See 
able  to  the  society  for  the  funds.  R.  Com.  v,  Luckis,  99  Mass.  431, 1868 ; 
V.  Bramley,  R.  &  R.  478 ;  People  v.  State  v.  Jackson,  65  N.  C.  305, 1871, 
Thompson,  34  Gal.  671, 1868 ;  Bell  v.  and  cases  cited  supra,  J  867.  In  Texas, 
State,  ut  supra.  See,  for  other  cases,  asportation  is  not  necessary.  Nichols; 
ifi/ra,  J935.  v.   State,  28  Tex.   App.    105,  1889; 

Where  one  got  staves  upon  the  land  Doss  v.  State,  21  Ibid.  505, 1886. 
of  another,  upon  contract  to  have  half  *  R.  v.  Simpson,  6  Cox  C.  C.  422 ; 
for  getting  them,  it  was  held  that  while  Dears.  421;  K  v.  Coslet,  1  Leach, 
they  remained  on  the  land  undivided  236 ;  Harrison  t;.  People,  50  N.  Y. 
the  manufacturer  was  neither  a  tenant  518, 1872 ;  State  v.  Craige,  89  N.  C. 
in  common  with  the  owner  of  the  land,  475, 1883.  In  State  v.  Jones,  65  Ibid, 
nor  a  bailee  of  the  staves,  and  there-  395,  1871,  the  mere  upsetting,  with 
fore  he,  or  any  other  person  with  his  intent  to  steal,  of  a  barrel  of  turpen- 
connivance,  might  be  guilty  of  larceny  tine,  was  held  not  to  be  larceny, 
in  taking  them.   State  v.  Jones,  2  Dev. 

VOL.  I.— 51  801 


§  923.]                                    CRIMES.  [book  n. 

thing.     But  this  independent,  absolute  control  need  endure  only  for 
an  instant.^ 

^  State  V.  Chambera,  20  W.  Va.  779,  wajs  still  about  the  person  of  the  proee- 

1882.   See  Steph.  Dig.  Grim.  Law,  art.  cutor,  the  prosecutor  suddenly  put  up 

284.    Sir  J.  F.  Stephen  gives  the  fol-  his  hand,  upon  which  the  defendant 

lowing  illustrations :  let  the  book  drop,  and  it  fell  into  the 

**  (1)  A.  removes  a  parcel  from  one  prosecutor's  pocket,  this  was  consid- 
end  of  a  wagon  to  another.  This  is  a  ered  a  sufficient  asportation  to  con- 
taking  and  carrying  away.  CSoslet's  stitute  larceny.  B.  v,  Thompson,  1 
Case,  1  Leach,  236."  Mood.  C.  C.  78 ;  State  v.  Henderson, 

In  State  v.Craige,  89  N.  0.475, 1883,  66  N.  C.  627,  1872;  State  v,  Cham- 
it  was  held  larceny  to  move  from  one  bers,  22  W.  Va.  779,  1883.  Q". 
garner  to  another  (the  defendant's)  in  McLin  v.  State,  29  Tex.  App.  171, 
a  mill.  See,  also,  Flynn  v.  State,  42  1890.  But  see  Com.  v.  Luckis,  99 
Tex.  801,  1875.  Mass.    431,     1868,    in    which    case 

'^  (2)  A.  lifts  a  sword  partly  out  of  there  was  no  positive  evidence  that 
its  scabbard.  A.  has  taken  and  carried  the  defendant's  hand  touched  the 
away  the  sword.  B.  v,  Walsh,  2  Buss,  pocket-book,  but  the  prosecutrix's 
on  Cr.  153  (from  MS.  of  Bayley,  J.),  pocket  was  torn,  and  the  book  fell  to 
An  odd  point  would  arise  if  the  sword  the  ground.  In  another  case  the 
and  scabbard  were  merely  twisted  prosecutor  carried  his  watch  in  his 
round  in  the  place  which  they  occu-  waistcoat  pocket,  fastened  to  a  chain, 
pied  before  they  were  touched.  I  sup-  which  was  passed  through  the  button- 
pose  this  would  not  be  an  asportation,  hole  of  the  waistcoat,  and  kept  there 

''  (3)  A.  causes  a  horse  to  be  led  out  by  a  watch-key  at  the  other  end  of  the 

of  a  stable  for  him  to  mount.    A.  has  chain,  turned  so  as  to  prevent  the 

led  away  the  horse.    B.  v.  Pitman,  2  chain  from  slipping  out.  The  prisoner 

C.  &  P.  423.  took  the  watch  out  of  the  prosecutor's 

**  (4)  A.,  a  postman,  instead  of  de-  pocket,  and  forcibly  drew  the  chain 

livering  a  letter  in   due  course,  or  and  watch-key  out  of  the  buttonhole, 

bringing  it  back  in  his  pouch,  which  but  the  point  of  the  key  caught  upon 

would  be  his  duty  if  he  could  not  de-  a  button,  and,  the  prisoner's  hand 

liver  it,  puts  it  in  his  pocket  intending  being   seized,    the   watch    remained 

to  steal  it.  This  is  a  taking  and  carrying  there  suspended.    It  was  held  that 

away.    B.  v,  Poynton,  L.  &  C.  247.  the  prisoner  was  guilty  of  stealing 

"  (5)  A.  snatches  a  diamond  ear-  from  the  person,  as  the  watch  and 

ring  from  a  lady's  ear,  tearing  it  out  chain  were  in  his  possession,  and  sev- 

of  the  ear;  it  drops  from  his  hand  ered  from  the  person  of  the  prosecutor 

into  her  hair,  and  is  found  there  by  for  the  interval  of  time  after  the  key 

her  afterward.    A.  has  taken  and  car-  was  drawn  out  of  the  buttonhole,  and 

ried  away  the  ear-ring.  Lapier's  Case,  before  it  caught  the  button.    B.  v. 

1  Leach,  320."    Supra,  §{  849  et  seq,  Simpson,  29  Eng.  Law  &  Eq.  530 ;  6 

To  these  the  following  cases  may  be  Cox  C.  C.  422.    Otherwise,  where  the 

added:  evidence  failed  to  show  whether  the 

Where  the  defendant  drew  a  book  defendant  got  the  money  in  hand  or 
from  the  inside  pocket  of  the  prose-  merely  knocked  it  out  of  the  prose- 
cutor's coat,  about  an  inch  above  the  cutor's  hand,  when  it  was  lost, 
top  of  the  pocket,  but  whilst  the  book  Thompson  v.  State,  94  Ala.  535, 1891. 
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§  924.  The  taking  need  not  be  bj  the  hand.    Thus^  asportation 
T^as  held  to  be  complete  when  gas  was  subtracted  from  a 
main  pipe  by  the  fraudulent  insertion  of  another  pipe.^  need^ot 
And  so,  no  doubt,  would  it  be  held  as  to  wine  subtracted  hlnl.*^* 
from  a  cask  by  means  of  a  tube  or  pipe.  In  such  cases  the 
larceny,  so  far  as  concerns  the  continuous  flow  under  a  single  im- 
pulse, is  not  divisible.' 

As  will  be  hereafter  seen,  a  taking  by  fraudulent  l^al  process 
may  be  larceny  * 

§  926.  Animals,  merely  by  being  killed,  are  not  sufficiently  car- 
ried away  to  sustain  an  indictment  for  larceny.^      But 
where  the  defendants  took  away  several  sheep   &om  a  animsfs^ 
field,  and  left  them,  having  first  killed  them  and  skinned  °^^J  '^^' 
one  of  them  under  a  tree  in  an  adjoining  field,  it  was  held  canying 
that  there  was  sufficient  evidence  of  asportation,^  though 
it  would  be  otherwise  if  the  animal  were  shot  and  skinned  without 
being  removed.^   And  any  change  of  site^  enables  an  asportation  to 

Where  the  thief  set  a  package   on  his  goods,  the  thief  fled  before  taking 

end,  in  the  place  where  it  lay,  for  the  them  up.  Supra,  2  914.  The  removal  of 

purpose  of  cutting  open  the  side  of  it  a  drawer  containing  money  firom  a  safe, 

to  get  out  the  contents,  and  was  de-  leaving  it  outside  of  the  safe,  but  taking 

tected  before  he  had    accomplished  it  no  further,  is  a  sufficient  asportation. 

his  purpose,  this  was  held  not  to  be  State  v.  Green,  81  N.  C.  560,  1879. 

larceny.    R.  v.  Cherry,  2  East  P.  0.       *  R.  v.  White,  Dears.  203;  3  C.  & 

556;  and  see  State  v,  Jones,  65  N.  C.  K.  363;  Com.  v.  Shaw,  4  Allen,  308, 

395, 1871;  and  the  same  conclusion  was  1862 ;  R.  t;.  Firth,  cited  supra,  3  863 ; 

reached  where  the  thief  was  not  able  infra,  2  931. 

to  carry  ofi"  the  goods  on  account  of      '  Infra,  {  931 ;  supra,  2  27. 

their  being  attached  by  a  string  to      '  I^fra,  2  976. 

the  counter;  Anon.  2  East  P.  C.  556 ;       *  State  v.  Seagler,  1  Rich.  30, 1844 ; 

and  see  People  v.  Myer,  75  Oal.  383,   People  v.  Murphy,  47  Gal.  103,  1873. 

1888;  or  to  carry  ofi"  a  purse,  on  account   Cf  Kemp  v.  State,  89  Ala.  52,  1889. 

of  some  keys  attached  to  the  strings  of  See  Crowell  v.  State,  24  Tex.  App. 

it   being   entangled  in  the   owner's  404, 1888 ;  Nightengale  v.  State,  (Ga.) 

pocket.    R.  V.  Wilkinson,  1  Hale,  598.  21  S.  E.  Rep.  221, 1894. 

See  2  Russ.  on    Or.    155;    Com.  v.      *  State  v.  Carr,  13  Vt.  571, 1841. 

Luckis,  99  Mass.  431, 1868.     The  dis-      '  State  v.  Alexander,  74  N.  C.  232, 

tinction  between  the  latter  cases  and  1876.    Supra,  2  874. 

that  above  given,  where  the  point  of      '  R.  v,  Williams,  1  Mood.  C.  C.  107 ; 

the  watch-key  caught  in  a  buttonhole  R.  v.  Clay,  R.  &  R.  387 ;  State  v, 

while  the  watch  was  being  withdrawn,  Alexander,  74  N.  C.  232, 1876.  See  R. 

is,  that  in  one  case  there  was  a  mo-  v,  Townley,  L.  R.  1  C.  C.  315 ;  Lundy 

ment  when  the  goods  were  loose,  but  v.  State,  60  Ga.  143, 1878. 

not  so  in  the  other.    Taking,  also,       That  taking  milk  from  a  cow  is  lar- 

was  held  not  to  be  proved  where  a  ceny,  see  R.  v,  Martin,  1  Leach,  205, 

man  being  compelled  by  fear  to  drop  cited  supra,  2  871. 
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be  preBumedy  e.  g.^  moving  and  skiimiDg  the  animal  when  dead  with 
intent  to  appropriate  the  hide.^ 

§  926.  To  lead  or  even  to  entice  hj  food  an  animal  from  its 

range  is  a  "taking/^  bat  the  larceny  is  not  complete 
oArat^'  until  the  animal  is  in  the  thiefs  control  f  nor  is  selling 
ma&noV  ^^  animal  larceny,  unless  the  animal  is  in  some  way 
taking,  taken  by  the  thief.^  Nor  has  'trapping '^  been  held  lar- 
■eisiira.       ceny  until  the  period  when  the  animal  trapped  has  been 

seized  by  the  thief/  Bat  the  larceny  is  complete  when 
the  animal  fidls  under  the  control  of  the  thief.* 

§  927.  In  larceny  a  party  cannot  be  convicted  as  a  principal  an- 
Party  ^^^  ^®  ^^'^  actually  or  constructively  present  at  the  tak- 
muft  be  ing  and  carrying  away  of  the  goods.  His  previous  con- 
Uking  to  sent  to,  or  procurement  of  the  caption  and  asportation, 
^L^**^'      will  not,  at  common  law,  make  him  a  principal,  nor  will 

his  subsequent  reception  of  the  thing  stolen,  or  his  aiding 
in  concealing  or  disposing  of  it,  have  that  effect/ 

§  928.  Where  a  larceny  has  been  committed  in  one  county  and 
the  thief  removes  the  stolen  property  into  another  county  {animo 
furandi),  he  is,  in  the  eye  of  the  law,  guilty  of  the  larceny,  in  every 
county  into  which  the  goods  may  thus  have  been  carried.*  The  rule 

^  McPhail  V.  State,  9  Tex.  App.  Tex.  App.  141. 1887.    If  he  is  acting 

164, 1880.    Supra,  {  874.  in  purgaance  of  a  common  design,  his 

'  Mooney  v.  State,  8  Ala.  828, 1846  ;  bodily  presence  is  not  essential.  Blain 
State  V.  Qazell,  30  Mo.  92, 1860.  See  v.  State,  24  Tex.  App.  626,  1888 ; 
Eckels  t;.  State,  20  Ohio  St.  508,  1870 ;  Gentry  v.  State,  Ibid.  478, 1888;  Mont- 
Baldwin  v.  People,  2  111.  304,  1886  ;  gomery  v.  State,  (Tex.)  28  S.  W.  Rep. 
Delk  V,  State,  64  Miss.  77, 1886.  698, 1893 ;  Trimble  v.  State,  (Tex.)  26 

'  Edmonds  v.  State,  70  Ala.  8, 1881 ;  S.  W.  Rep.  727, 1894.    A  person  who 

Oroom  V,  State,  71  Ibid.  14, 1881 ;  Min-  plans    a  robbery,  the   execution   of 

ter  V,  State,  26  Tex.  App.  217, 1888.  which  is  entmsted   to  others,  may,  . 

*  Hardeman  v.  State,  12  Tex.  App.  on  its  successful  accomplishment,  be 

207, 1882.  convicted  of  larceny.    Com.  v,  HoUis- 

»  State  v.  Wisdom,  2  Porter  611, 1835,  ter,  167  Pa.  18, 1893. 
See  Kemp  v.  State,  11  Hump.  320, 1860;      ^  Supra,  i  291 ;  R.  t;.  Parkin,  1  Mood. 

State  V.  Martin,  12  Ired.  167,  1861 ;  C.  0.  46 ;  1  Hale,  607;  1  Hawk.  P.  C. 

Molton  V.  State,  (Ala.)  16  So.  Rep.  c.  33,  s.  62 ;  3  Inst.  113 ;  State  v.  Un- 

796, 1896.  derwood,  49  Me.  181,  1860 ;  Com.  v. 

<  Ibid.    State  v,  Gazell,  30  Mo.  92,  Dewitt,  10  Mass.  164,  1813;  Com.  v. 

1860;  People  V.Smith,  16  Cal.  409, 1860.  Hayes,  140  Mass.  366, 1886;  Haskina 

»  Supra,  ii  206  et  seq, ;  R.  v.  Sam-  v.  People,  16  N.  Y.  844, 1867 ;  People 

ways,  26  Eng.  Law  &  Eq.  676 ;  Dears,  t;.  Burke,  11  Wend.  129, 1833 ;  Com.  v. 

C.  C.  371 ;  State  v.  Hardin,  2  Dev.  &  Cousins,  2  Leigh,  708, 1881 ;  State  v. 

Bat.  407,  1837 ;  Collins  v.  State,  24  Margerum,  9  Baxt  362,  1878 ;  John- 

804 


CHAP.  XIII.]  LARCENY.  [§  929. 


A  thief 


applies  as  well  to  property  which  is  made  the  subject  of 
larceny  by  statute,  as  to  property  which  is  the  subject  of  carrying 
larceny  by  the  common  law.^  goodBfrom 

m  \      ^  county  to 

The  rule,  however,  does  not  apply  to  cases  where  there  county 
has  been  a  transmutation  of  the  property  on  its  transit ;  oonricted 
so  that  an  indictment  describing  it  as  it  was  when  origin-  JJ^^nty*"^ 
ally  stolen  would  cease  to  describe  it  as  it  was  when  it  ar- 
rives at  the  county  where  the  trial  takes  place  f  nor  to  cases  where 
after  a  joint  larceny  there  has  been  a  severance  before  asportation  f 
nor  to  statutory  modification  of  larceny,*  as  stealing  from  dwelling- 
houses. 

§  929.  One  aiding  or  abetting  in  a  larceny  in  one  county,  and 
afi^erward  concerned  in  the  possession  and  disposal  of  the  ah  assent- 
stolen  property  in  another  county,  though  the  goods  were  ^^  ^_ 
removed  to  the  latter  county  without  his  agency,  may  be  tion  are 
convicted  of  larceny  in  the  latter  county.*    But  for  a  con-  p3S?  * 

son  V.  State,  47  Miss.  671, 1873 ;  State  t;.  one  county  and  there  broken  up  and 
Brown,  8  Nev.  208,  1872;  People  v.  the  pieces  carried  into  another  county. 
Mellon,  40  Cal.  648,  1871;  Clark  v.  R.r.Halloway,l  0.&P.127.  In  such 
State,  28  Tex.  App.  612, 1887 ;  Kidd  v,  case  the  indictment  must  describe  the 
State,  83  Ala.  58, 1887.  See  Moore  v.  chattel  as  it  was  in  the  county  where 
State,  55  Miss.  432,  1878;  Lucas  v.  the  indictment  was  found.  Com.  v. 
State,  62  Ala.  26,  1878;  Morrissey  Beaman,  8  Gray,  497, 1857. 
V.  People,  n  Mich.  827,  1862.  '  B.  v.  Barnett,  2  Buss,  on  Cr.  174. 

^  Com.  V,  Band,  7  Mete.  475, 1844.  But  if  there  be  a  joint  larceny  in  one 
As  to  Texas  rule,  see  Both  v.  State,  10  county,  and  one  of  the  thieves  carry 
Tex.  App.  27, 1881 ;  Dixon  v.  State,  15  the  goods  into  the  other  county,  and 
Ibid.  480, 1884.  they  afterward  all  concur  in  securing 

A.  took  the  horse,  wagon,  and  har-  the  goods  in  the  latter  county,  they 
ness  of  B.  from  his  stable  by  a  tres-  maybe  jointly  indicted  in  that  county* 
pass,  and  drove  to  a  neighboring  town.  B.  v.  County,  Ibid.  829. 
While  on  the  way  he  changed  the  When  there  is  one  continuing  trans- 
horse  for  another,  which  was  in  a  pas-  action,  though  there  may  be  several 
lure  by  the  roadside.  He  then  drove  distinct  asportations  in  law,  yet  the 
to  another  county,  and  there  sold  the  party  may  be  indicted  for  the  final 
second  horse.  It  was  held,  that  al-  carrying  away,  and  all  who  concur  are 
though  when  he  took  the  property  he  guilty,  though  they  were  not  privy  to 
intended  to  return  it,  he  might  never-  the  first  or  intermediate  act.  State  v. 
theless  be  convicted  of  larceny  in  the  Trexler,  2  Car.  L.  B.  90 ;  B.  v.  Firth, 
county  where  he  committed  the  tres-  L.  B.  1  C.  C.  172.  Ii\fra,  {  981. 
pass.  Com.  v. White,  11  Cush.  483, 1853.       *  B.  v,  Thomson,  2  Buss,  on  Cr.  174; 

«  B.  V.  Halloway,  1  C.  &  P.  127 ;  B.  B.  v.  Millar,  7  C.  &  P.  665.  Nor  does 
V.  EdwardB,  B.  &  B.  497.  As  where  it  apply  to  theft  from  the  person, 
turkeys  are  stolen  alive  in  one  county  Nichols  v.  State,  28  Tex.  App.  105, 
and  there  killed,  and  carried  dead  1889;  Gage  v.  State,  22  Ibid.  123, 1886. 
into  another  county.  Ibid.  Or  where  *  Com.  v.  Dewitt,  10  Mass.  154, 1813. 
a  brass  furnace  has  been  stolen    in   See  supra,  2  291. 
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viction  it  is  eseential  that  he  should  in  some  way  have  assented  to 
the  removal.^  And  he  must  in  some  way  have  consented  to  the 
original  taking,  and  have  removed  the  property  with  felonious 
intent.* 

§  930.  Asportation  as  between  independent  States  has  been  al- 
ready considered.'  It  may  be  here  added  that  by  the 
opinion  as  Revised  Statutes  of  New  York  it  is  provided  that  when 
when**^^'  larceny  is  committed  in  another  State,  and  the  stolen 
goods  are  property  brought  into  that  State,  and  there  converted 
one  state  to  the  taker's  use,  the  offence  may  be  punished  to  the 
may  be  ^  same  effect  as  if  the  original  larceny  had  been  there 
oonTicted    committed.^ 

in  another 

State  Similar  statutes  exist  in  Alabama/  and  in  Texas.' 

the^goods        ^^  New  York,  however,  before  the  passage  of  the  stat- 

brou  ht      "*®'  ®"^^  ^*^  ^^*  ^^^  ^^^'     ^^^'^  *  ™*^  8^^^  *  horse  in 
Vermont,  and  afterward  carried  it  into  New  York,  the 

Supreme  Court  of  New  York  held  that  when  the  original  taking 
was  out  of  the  jurisdiction  of  the  State  the  offence  does  not  con- 
tinue and  accompany  the  thing  stolen,  as  it  does  in  the  case  where 
a  thing  is  stolen  in  one  county  and  the  thief  is  found  with  the  prop- 
erty in  another  county.^  Such  is  the  rule  in  Pennsylvania,  as  de- 
clared by  a  majority  of  the  court  after  elaborate  argument,  it  being 
held  that  in  such  a  case  the  defendant  must  be  acquitted,  and  be 
detained  to  wait  a  requisition  from  the  State  where  the  larceny  was 
committed.®  And  such  is  the  law  in  New  Jersey,  North  Carolina, 
Oeorgia,  Indiana,  Nebraska,  Nevada,  and  Tennessee.*  In  Massa- 
chusetts the  opposite  doctrine  has  been  held,  and  convictions  for 
larcenies  in  other  States,  when  the  property  stolen  has  been  brought 

'  R.  V.  Simmonds,  1  Mood.  C.  C.  408.  rectness ;  and  Savage,  C.  J.,  stated 

'  Ibid. ;  Welsh  v.  State,  3  Tex.  App.  that  he  had  drawn  the  bill  in  People  r. 
413, 1878 ;  Scales  t;.  State,  7  Ibid.  361,  Gardner,  and  had  always  been  con- 
1880.  vinced  that  the  offence  existed  at  com- 

'  Supra,  i  291.  men  law.    People  v,  Burk,  11  Wend. 

'  Key.  Stat.  694.    See,  as  to  venue,  129,  1833.    See  supra,  i  291. 
Whart.  Grim.  Ev.  2  111.    Supra,  J291.       »  Simmons  v.  Com.,  5  Binn.  618, 1813 

*  State  V.  Seay,  3  Stewart,  123, 1830.       •  State  v.  La  Blanche,  2  Vroom,  (N 

•  State  V,  Morales,  21  Tex.  298, 1858.  J.)  82, 1864 ;  State  v.  Brown,  1  Hayw 
'  People  V,  Gardner,  2  Johns.  477,  100;  Lee  v.  State,  64  Ga.  203, 1879;  Beal 

1807 ;  People  v.  Schenck,  Ibid.  479,  v.  State,  15  Ind.  378,  1860 ;  People  v. 

1807.    In  New  York,  in  a  case  under  Loughridge,  1  Nebr.  11 ;  State  v,  New- 

the    Revised   Statutes,  the  principle  man,  9  Nev.  48, 1873;  Simpson  v.  State, 

ruled  in  People  v.  Gardner,  as  cited  4  Humph.  456, 1844.    See  Lovelace  v. 

above,  was  reexamined,  and  doubts  State,  12  Lea,  721,  1883.  Supra,  {  291. 
were  thrown  out  as  to  its  original  cor- 
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within  her  limits^  have  repeatedly  taken  place.*  The  Connecticut 
Court  of  Errors^  in  an  opinion  which  received  the  unanimous  assent 
of  the  judges,  asserted  at  an  early  period  the  same  doctrine,^  and  in 
this  conclusion  other  courts  have  joined.*  That  such  convictions 
are  good  by  statute,  if  not  by  common  law,  has  been  held  in  Mary- 
land, though  not  without  much  argument,^  in  Mississippi,^  in  Ken- 
tucky ,*  in  Ohio,^  in  Iowa,®  in  Oregon,'  in  Michigan,*®  in  South 
Carolina.**  In  some  jurisdictions  the  courts  have  gone  further,  and, 
transcending  the  common  law  limits,  have  held  that  when  goods 
were  stolen  in  Canada  and  brought  into  one  of  the  United  States, 
the  latter  has  jurisdiction.*^    But  this  view  is  strongly  contested.** 

In  England,  if  a  larceny  is  committed  out  of  the  kingdom,  though 
within  the  king^s  dominions  (e,  g.,  in  Jersey),  bringing  the  things 
stolen  into  England  will  not  make  it  larceny.*^ 

Indictments  for  stealing  goods  thus  asporied,  when  the  indictment 
is  held  by  the  court  to  be  based  exclusively  on  statute,  in  departure 
from  the  common  law,  must,  it  is  said,  aner  specially  the  facts  of 
asportation,  so  as  to  bring  the  case  within  the  statute.*^ 

§  931.  When  two  or  more  articles  are  taken  successively,  it  is  to 
be  considered  whether  such  taking  is  continuous,  so  as  to 
form  part  of  one  transaction,  to  be  indictable  as  such.  And  ^^^^i 
the  answer  is,  if  the  transaction  is  set  in  motion  by  a  sin-  thlu^are 
gle  impulse,  and  operated  upon  by  a  single  unintermittent  onecontin- 

^  Com.  V,  Callins,  1  Mass.  116, 1804 ;  *  State  v.  Johnson,  2  Oreg.  115, 1864. 
Com.  V.  Andrews,  2  Ibid.  14,  1886 ;  "  People  v.  Williams,  24  Mich.  166, 
Com.  V,  Uprichard,  8  Gray,  484, 1865 ;  1871.  See  nipra,  {  291. 
Com.  V.  White,  123  Mass.  480,  1878.  "  State  v.  Hill,  19  S.  C.  435, 1883. 
See  Com.  v.  Holder,  9.  Gray,  7, 1867,  So  in  Arkansas ;  State  v.  Johnson,  38 
where  it  is  said  that  the  rule  applies  to  Ark.  568, 1882. 
States  "  which  derived  their  jurispru-  "  State  v.  Bartlett,  11  Vt  650, 1839  ; 
dence  from  the  English  common  law."  State  v.  Underwood,  49  Me.  181, 1860. 
See  8  296 }  Whart.  Crim.  Ev.  {  111.       See  State  v.  Bamett,  15  Oreg.  77, 1887. 

'  State  V.  Ellis,  3  Conn.  185,  1819 ;  "  Com.  t;.  Uprichard,  3  Gray,  440, 
S.  P.,  State  V.  Cnmmings,  83  Conn.  1855 ;  Stanley  v.  State,  24  Ohio  St. 
260,1865.    See,  fully,  <wpra,  {  291.         166,1873. 

*  See  cases  cited  supra,  |  291.  **  R,  v,  Prowes,  1  Mood.  C.  C.  349 ; 

*  CummingB  v.  State,  1  H.  &  J.  340.  S.  P.,  R.  v.  Madge,  9  C.  &  P.  29 ;  R.  v. 
In  Worthington  v.  State,  58  Md.  408,  Debruiel,  11  Cox  C.  C.  207.  See,  gen- 
1882,  it  was  held  that  taking  the  goods  erally,  supra,  {  291 ;  Whart.  Crim.  Et. 
into  another  State  was  a  new  larceny  {  111. 

in  the  latter  State.  ^'  Alsey  v.  State,  39  Ala.  664, 1866 ; 

'  Watson  V.  State,  36  Miss.  693, 1859.  State  v.  Morales,  21  Tex.  298, 1 868.  But 

*  Ferrill  v.  Com.,  1  Day.,  153, 1868.  it  is  otherwise  when  the  offence  is  held 
^  Hamilton  v.  State,  11  Ohio,  435,  to  be  such  at  common  law.    Haskins 

1842.  V.  People,  16  N.  Y.  344, 1857. 

*  State  V.  Bennett,  14  Iowa,  479, 1863. 
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uoaf  Mt  foroe,  it  forms  a  continuous  act»  and  henoe  must  be  treated 
single  as  One  larceny,  not  susceptible  of  being  broken  up  in  a 
^'  series  of  offences,  no  matter  how  long  a  time  the  act  may 
occupy.^  So  has  it  been  decided  in  reference  to  gas  feloniously 
drawn,  during  a  long  space  of  time,  from  a  main  pipe,  by  means  of 
a  fraudulent  pipe  f  and  so  is  it  where  a  series  of  articles  are  removed 
a  few  minutes  apart,  by  one  impulse,  in  execution  of  a  general 
fraudulent  plan.^  And  when  a  particular  shaft  of  coal  is  fraudu- 
lently opened  and  quarried,  in  pursuance  of  a  continuous  design,  by 
a  series  of  innocent  agents,  for  several  years,  the  transaction,  if  there 
be  one  tapping  or  orifice  of  the  vein,  is  single,  and  to  be  indicted  as 
such.^  Such  is  also  the  rule  of  the  modem  Roman  law  with  regard 
to  the  subtraction  of  wine  from  vats  by  a  tube  fraudulently  applied. 
No  matter  how  long  the  suction  lasts,  or  how  much  wine  is  removed, 
the  transaction  is  single  as  long  as  it  rests  on  the  original  attachment 
of  the  tube. 

If  this  reasoning  be  <X)rrect,  there  can  be,  when  there  is  such 
continuousness,  but  a  single  prosecution ;  and  one  prosecution  for 
a  section  or  part  of  the  things  taken  absorbs  the  offence.  If  the 
prosecutor  elect  to  take  such  a  section,  he  cannot  split  up  the  trans- 
action into  a  series  of  cases  commensurate  in  number  with  the  par- 
ticles of  the  mass  taken.  Such  is  the  reasoning  by  which  eminent 
Grerman  jurists  have  reached  the  conclusion  that  for  a  continuous 
offence  there  can  be  but  a  single  prosecution,  unless  some  extrinsic 
force  necessitates  the  breaking  of  the  offence  into  fragments.'  The 
same  view  is  practically  accepted  in  England  and  the  United  States.^ 
But  if  broken  up,  as  is  stated,  by  extrinsic  action,  then  separate  in- 

^  See,  on  thia  topic,  Whart.  Cr.  Pr.  9  Cox  0.  0.  487;  State  v.  Nelson,  29 
&  PL  i  470,  where  the  question  is  dis-  Me.  829, 1849 ;  State  v.  Cameron,  40  Yt. 
cussed  in  detail ;  and  as  to  diyisibiliiy  555, 1868 ;  Lorton  v.  State,  7  Mo.  55, 
generally,  see  tupra,  2  27 ;  State  v.  1880 ;  State  v.  Morphin,  27  Ibid.  878, 
Martin,  82  N.  C.  672,  1880 ;  State  v.  1847 ;  State  v.  Williams,  10  Humph. 
Wagner,  118  Mo.  626,  1898;  State  v.  101, 1850;  Fishery.  Com.,  1  Bush,  211, 
Ward,  19  Nev.  297,  1886.  1866;  Jackson  v.  State,  14  Ind.  827, 

«  R.  V.  Firth,  L.  R.  1  C.  C.  172 ;  11  1860;  State  v.  Johnson,  3  HiU,  (S.  C.)  1. 
Cox  C.  C.  284.    Supra,  22  868,  924.        See,  however,  remarks  in  Com.  v.  But- 

*  R.  V,  Jones,  4  C.  &  P.  217 ;  R.  v.  terick,  100  Mass.  9, 1868,  showing  that 
Birdseye,  Ibid.  886.    Supra,  i  27.  in  Massachusetts  there  may  be  separate 

*  R.  V.  Bleasdale,  2  C.  &  K.  765.         prosecutions  for  each  article — a  doc- 

*  See  Bar,  Priv.  Int.  2  557 ;  Geyer,  trine  which  cannot  be  reconciled  with 
Holtz.  Ency.  in  loco.    Supra,  2  27,         the  reasoning  aboTe  given.    Whart 

*  R  V.  Brettel,  C.  &  M.  609 ;  and  Cr.  PL  &  Pr.  2  470  ;  Whart.  Crim.  Ev. 
see,  also,  R.  v.  Knight,  L.  &  C.  878 ;  2  ^89. 
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dictments  are  necessary.^  This  perhaps  occurs  when  articles  of  dif- 
ferent owners  are  taken  by  a  continuous  act  f  and  certainly  when 
the  continuous  act  spreads  over  two  or  more  distinct  jurisdictions^^ 
or  is  arrested  by  the  intervention  of  other  occupations.^ 

IV.   OWNEESHIP. 

§  932.  To  sustain  an  indictment  for  larceny,  the  goods  alleged  to 
have  been  stolen  must  be  proved  to  be  either  the  absolute  or  special 
property  of  the  alleged  owner,'  provided  that  such  owner  be  not 

•  *  Joalyn  v.  State.  128  Ind.  160, 1890.  bum  ».  State,  44  Ibid.  457, 1876 ;  Mose- 
As  to  divisibility  of  offences,  see  mpra,  ley  v.  State,  42  Ibid.  78,  1875 ;  and 
8  27.  cases  cited  infra,  {  938.     As  to  the 

*  See  tV^a,  J  948 ;  Whart.  Cr.  PL  &  manner  of  setting  out  the  names  of 
Pr.  2  470.  But  see  State  v.  Morphin,  owners,  see  Whart.  PI.  &  Pr.  JJ  109 
supra ;  State  t;.  Larson,  85  la.  659,  et  Beq,  As  to  variance  in  names,  see 
1892;  State  v,  Warren,  77  Md.  121,  Whart.  Grim.  Ev.  |{  94  rf  w^. 

1898;   People  v,  Johnson,  81  Mich.  On  the   subject  of  ownership  we 

573, 1890.  have  the  following  from    Sir  J.   F. 

*  Supra,  i  291.  See,  for  authorities  on  Stephen  (Dig.  Grim.  Law,  art.  281) : 
this  point,  Whart.  Confl.  of  Laws,  {  "A  movable  thing  is  said  to  be  in 
981 ;  Moore  v,  Illinois,  14  How.  13,  the  possession  of  a  person  when  he  is 
1852.  so  situated  with  respect  to  it  that  he 

*  R.  V.  Birdseye,  4  G.  &.  P.  386,  has  the  power  to  deal  with  it  as  owner, 
where  it  was  held  that  where  there  to  the  exclusion  of  all  other  persons, 
was  an  intermission  of  two  minutes  and  when  the  circumstances  are  such 
between  the  taking  of  two  articles,  that  he  may  be  presumed  to  intend  to 
this  was  one  transaction ;  but  that  it  do  so  in  case  of  need. 

was  otherwise  when  there  is  an  in-  "  A  movable  thing  is  in  the  posses- 
termission  of  half  an  hour ;  and  see  sion  of  the  husband  of  any  woman,  or 
Whart.  Grim.  Ev.  {  589.  the  master  of  any  servant,  who  has 

^  That  either  absolute  or  special  the  custody  of  it  for  him,  and  from 
ownership  will  sustain  indictment,  whom  he  can  take  it  at  pleasure.  The 
but  that  one  of  the  two  is  necessary,  word  *  servant,'  here  includes  any  per- 
see  2  East  P.  G.  652 ;  State  v.  Somer-  son  acting  as  a  servant  for  any  par- 
ville,  21  Me.  14, 1842 ;  State  v.  Pettis,  ticular  purpose  or  occasion. 
63  Ibid.  124, 1873 ;  State  v.  Furlong,  19  "  The  word  *  custody '  means  such 
Ibid.  225,  1841 ;  Gom.  v,  Morse,  14  a  relation  toward  the  thing  as  would 
Mass.  217, 1817 ;  Gom.  v,  Sullivan,  104  constitute  possession  if  the  person 
Mass.  552, 1870 ;  People  v,  McDonald,  having  custody  had  it  on  his  own 
43  N.  Y.  61, 1870 ;  State  v,  Lyon,  45  N.  account. 

J.  L.  272, 1883 ;  State  v,  Jackson,  1  "  If  a  servant  receives  anything  for 
Houst.  G.  G.  561, 1879 ;  State  v,  Gham-  his  master  from  a  third  person,  not 
bers,  22  W.  Va.  779,  1883 ;  State  v.  being  a  fellow-servant,  he  has  the  poa- 
Glapper,  59  Iowa,  279,  1882 ;  State  v.  session,  as  distinguished  from  the  cus- 
Mclntire,  59  Ibid.  267, 1882 ;  State  v.  tody  of  it,  until  he  has  put  it  into  his 
Hardison,  75  N.  G.  203, 1876 ;  State  v.  master's  possession,  by  putting  it  into 
Everage,  33  La.  An.  120,  1881 ;  Lang-  'a  place  or  thing  belonging  to  his  mas- 
ford  V.  State,  8  Tex.  115,  1852 ;  Black-  ter,  or  by  some  other  act  of  the  same 
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Either  ab-  technically  the  defendant.^     If  the  defendant  had  even 

801  ate  or 

spNBciai  the  right  to  mix  his  money  with  that  fraudulently  appro- 

tlin  aa^  priated  by  him,  the  money  cannot  be  laid  as  the  property 

indictment  ^f  another  person.'     But  it  is  not  necessary  that  the 


sort,  whether  the  servant  himself  has  B.'s,  possession.    B.  v.  John  Smith,  2 

or  has  not  the  custody  of  that  place  or  Den.  449. 

thing.  "  (4)  A.  buys  a  bureau  from  B.  at 

"If  a  servant  receives  anything  be-  a  sale,  with  money  in  a  secret  drawer, 
longing  to  his  master  from  a  fellow-  of  the  existence  of  which  neither  A. 
servant  who  has  received  it  from  their  nor  B.  is  aware.  The  money  is  not  in. 
common  master,  such  thing  continues  B.'s  possession  (though  the  bureau 
to  be  in  the  possession  of  the  master,  which  contains  it  is)  because  K  can- 
unless  the  servant  who  delivered  it  not  be  presumed  to  intend  to  act  as 
delivered  it  with  the  intention  to  pass  the  owner  of  it  when  he  discovers  it. 
the  property  therein  to  the  servant  to  Cartwright  v.  Green,  8  Ves.  405 ; 
whom  it  is  delivered,  having  author-  Merry  v.  Green,  7  M.  &  W.  623. 
ity  to  do  so  from  the  master.  "  (5)  A.  is  clerk  to  B.,  a  banker ; 

''If  a  servant  receives  anything  be-  money  is  paid  to  A.  on  B.'s  account; 
longing  to  his  master  from  a  fellow-  A.  keeps  it  for  a  short  time,  and  then 
servant  who  has  received  it  on  the  puts  it  into  the  till.  The  money  is  in 
master's  account,  and  has  done  no  act  A.'s  possession  till  it  is  put  into  the 
to  put  it  into  the  master's  possession,  till,  when  it  passes  into  B.'8  posses- 
it  is  in  the  possession  of  the  servant  sion,  though  A.  may  have  the  custody 
who  so  receives  it,  and  not  in  his  cus-  of  it.  Bazeley's  Case,  2  Leach,  835. 
tody  merely.  This  case  led  to  the  first  act  against 

"  Illuitrations, — (1)  A.,  the  master  of  embezzlement  by  clerks  and  servants, 
a  house,  gives  a  dinner  party.  The  No  opinion  was  publicly  delivered  in 
plate  and  other  things  on  the  table  it,  but  the  judges  seem  to  have  con- 
are  in  his  possession,  though  from  sidered  that  the  act  was  not  felony, 
time  to  time  they  are  in  the  custody  of  Several  similar  cases  are  quoted  in  the 
his  guests  or  servants.  Founded  on  argument."  (If  the  taking  the  money 
1  Hale  P.  C.  506.  hy  A.  was  not  larceny,  this  was  be- 

"  (2)  A.  assigns  the  goods  in  his  cause  it  had  never  come  into  B.'8 
house  to  trustees  for  the  benefit  of  his  hands.  Infra,  {  d43.) 
creditors.  The  trustees  leave  him  un-  *'  (6)  B.  leaves  a  watch  with  its 
disturbed  and  do  not  in  any  way  in-  maker  to  be  regulated.  A.  writes  to 
terfere  with  the  goods.  A.,  and  not  the  maker  to  send  the  watch  to  B.  at 
the  trustees,  is  in  the  possession  of  the  a  certain  post-office.  A.  then  goes  to 
goods.    B.  V,  Pratt,  Dears.  360.  the  post-office,  and,  pretending  to  be 

"  (3)  A.  produces  a  receipt  stamp,  B.,  gets  the  watch.  As  soon  as  the 
and  gets  B.  to  write  a  receipt  on  it  in  watch  reaches  the  post-office,  addressed 
A.'s  presence,  as  for  money  paid  by  to  B.,  it  is  in  B.'s  possession,  as  the 
A.  to  B.    The  stamp  is  in  A.'s,  not  postmaster,  as  regards  the  letter  and 


»  State  V,  McCoy,  89  N.  C.  466, 1883 ;  People  v,  McKinley,  9  Cal.  250, 1858. 
^  Infra,  i  1033 ;  supra,  i  922. 
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allied  owner  should  be  legally  entitled  to  hold  the  property.  It 
is  enough  if  he  in  any  sense  have  title.^ 

§  932  a.  The  proper  practice  is  to  insert  counts  charging  the 
ownership  in  as  many  ways  as  there  are  parties  inte-  ^^^^ 
rested ;    but,  as  a  general  rule,  it  will  be  sufficient  if  may  vary 
either  general  or  special  ownership  be  alleged.     Hence,  ^^^  ^' 
when  bailed  goods  are  stolen  by  a  stranger,  the  ownership  may  be 
laid  either  in  bailor  or  bailee,  or  in  principal  or  agent.' 

§  933.  Ownership  may  be  inferentially  proved.     It  is  not  neces- 
sary, however,  to  prove  by  the  person  whose  property  is 
charged  to  have  been  stolen  that  the  property  belonged  may  ^^n? 
to  him ;  the  testimony  of  other  persons  who  know  the  fereniaaiiy 

.  •  .  .  proved. 

fact  is  sufficient.^    And  such  ownership  may  be  inferred 
from  the  circumstances  of  the  case.^ 

§  934.  The  property  of  the  stolen  goods  must  be  averred  to  be 
in  the  right  owner,  general  or  special,  if  known,  or  in  some  person 
or  persons  unknown.^    If  the  owner  be  misnamed ;  if  the  name 

watch,  is  the  servant  of  the  oWner.  arose  from  the  table  and  went  to  get 
K.  t;.  Kay,  D.  &  B.  236.  See  Bram-  it,  in  leaving  the  saloon,  some  ten 
well,  B.'s,  remarks  on  this  case  in  B.  minutes  after  the  defendant  had  gone 
V.  Middleton,  L.  B.  2  C.  C.  58.  from  the  saloon.     It  was  held,  that 

"  (7)  B.,  being  prevented  by  a  crowd  there  was  evidence  for  the  jury  to  find 
from  getting  near  the  pay-place  at  a  the  possession  to  be  in  F.,  so  as  to  sus 
railway  station,  hands  a  sovereign  to  tain  the  allegation  of  property  in  him 
A.,  who  is  close  to  it,  to  pay  for  her  Com.  v.  Butts,  124  Mass.  449, 1878. 
ticket,  and  give  her  the  change.    The       '  1  Archbold's  C.  P.  (9th  ed.)  167 
sovereign  is  in  B.'s  possession,  but  in  Lawrance  v.  State,  4  Yerg.  145, 1833 
A.'s  custody.    B.  v.  Thompson,  L.  <&  Statev.  Primeaux,39La.An.  673, 1887 
C.  226 ;"  s.  c.  cited  infra,  H  966,  961,  See  State  v.  Morey,  2  Wis.  494,  1863 
963.    Compare  infra,  {  1009.  Stewart  v.  State,  9  Tex.  App.  321, 1880 

»  Infra,  H  945, 1026, 1036, 1038.         Coleman  v.  State,  (Tex.)  22  S.  W.  Bep 

•  If^ra,  ii  938,  978.  41, 1893.  Supra  H  914  et  »eq. 

F.,  the  cashier  of  a  bank,  as  such  *  Whart.  Crim.  Ev.  22  1-20 ;  State 
had  received  a  sealed  package  con-  v,  Stanley,  48  Iowa,  221, 1878 ;  State 
taining  bank  notes.  The  package  was  v.  Cardelli,  19  Nev.  319, 1886. 
in  a  bag  in  his  hands.  He,  while  on  Where  the  alleged  owner  of  goods 
his  way  to  his  bank,  went  into  an  eat-  averred  to  have  been  stolen,  though 
ing  saloon,  placed  the  bag  on  a  hat-  he  had  lost  such  property,  would  not 
rack,  with  his  hat,  and  then  sat  down  swear  to  it,  nor  that  he  had  not  sold 
at  a  table  a  few  feet  from  the  hat-rack,  the  same  to  some  other  person  than 
and  in  such  a  direction  from  it  as  to  the  defendant,  this  is  not  sufficient 
leave  the  bag  behind  him  and  out  proof  of  ownership  of  the  alleged 
of  his  sight  and  reach  while  sitting  at  .stolen  property.  State  v.  Furlong,  19 
the  table.  While  there  the  bag  was  Me.  226, 1841. 
stolen,  but  was  not  missed  until  F.       *  Whart.  Cr.  PI.  &  Pr.  2  111 ;  Whart 
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thus  stated  be  not  either  his  real  name  or  the  name  by  which  he 

is  usually  known  ;  or  if  it  appear  that  the  owner  of  the 

in'own^-     goods  is  another  and  different  person  from  the  person 

Bhipis        named  as  such  in  the  indictment,  the  variance  will  be 

fatal.  ' 

fatal,  and  the  defendant,  at  common  law,  must  be  ac- 
quitted.^ What  is  a  variance  at  common  law  is  fully  discussed  in 
another  work.' 

§  936.  Joint  tenants,  or  tenants  in  common^  as  we  have  seen, 
have  not  generally  an  ownership  as  against  each  other 
of  joint  upon  which  an  indictment  for  larceny  can  be  sustained.' 
tenants^n  -^^^  ^^^  property  of  such  owners  must  at  common  law  be 
murtbe  ^^^^  jointly,  and  the  names  of  all  the  owners  correctly 
lointij  given.^  It  is  otherwise  when  one  of  the  partners  or  joint 
^'-  owners  has  a  special  property,  in  which  case  the  goods 

may  be  laid  as  his.^ 

§  936.  It  has  been  already  stated*  that  a  man  cannot  be  convicted 
General  of  stealing  his  own  goods,  but  that  one  having  the  prop* 
be  chareS  ^^  ^^  goods  may  be  guilty  of  larceny  in  stealing  them 
with  steal-  from  One  to  whom  (e.  g.y  a  bailee)  he  has  given  them  in 
special  custody  as  special  possession/  In  such  case  ownership 
owner.        must  be  laid  in  the  bailee.*    The  owner  of  goods,  also, 

Crim.  Ev.  2  97.  As  to  "  unknown/'  see  States  this  is  remedied  by  statute.  See 
infra,  i  949.  That  an  averment  of  Lasure  v.  State,  19  Ohio  St.  44, 1869; 
joint  ownership  will  not  be  sustained  State  v.  Cunningham,  21  la.  438, 1866. 
byproof  of  ownership  in  severalty,  see  ^  B.  v.  Burgess,  9  Ck>x  C.  C.  802; 
State  V.  EllUon,  68  N.  H.  825, 1877.      B.  v.  Webster,  Ibid.  13.   Siq>ra,  i  922. 

*  Whart.  Grim.  Ev.  {  94;  Pitts  v,      •  Supra,  i  982. 

State,  (Tex.)  22  S.  W.  Bep.  410, 1893.  '  2  East  P.  C.  654 ;  B.  v.  Wilkinson, 

See  English  v.  State,  29  Tex.  App.  B.  &  B.  470 ;  Adams  v.  State,  45  N. 

174, 1890 ;  State  v.  Hanks,  89  La.  An.  J.  L.  448, 1883 ;  People  v.  Stone,  16 

234, 1887;  Pisano  v.  State,  (Tex.)  29  Gal.  369,  1860;  and  m^ro^  i  921. 

S.  W.  Bep.  42, 1895.  »  Supra,  i  932 ;  Palmer  v.  People, 

»  Whart.  Grim.  Ev.  U  91  et  seq.  10  Wend.  165, 1832 ;  State  v.  McCoy, 

»  2  Buss,  on  Cr.  (6th  Am.  ed.)  86.  89  N.  C.  466, 1883;  and  see  State  v. 

Supra,  I  922.  Dewitt,  32  Mo.  571, 1862. 

*  State  v.  McCoy,  14  N.H.  364, 1843;  In  these  cases  it  was  held  that  a 
Com.  V.  O'Brien,  12  Allen,  183, 1866 ;  man  could  be  indicted  for  stealing  his 
State  V,  Owens,  10  Bich.  169,  1856 ;  own  goods  when  in  the  possession  of 
Pamier  v.  State,  41  Ala.  416, 1868 ;  Mc-  a  constable  who  had  levied  on  them. 
Cowan  v.  State,  58  Ark.  17, 1893 ;  Wid-  Supra,  i  921 ;  infra,  i  942.  In  Bruley 
ner  v.  State,  25  Ind.  284, 1865 ;  People  v,  Bose,  57  Iowa,  651,  1882,  it  was 
V.  Bogart,  36  CaL  245,  1868 ;  Henry  v.  held  larceny  for  a  pledgor  to  steal 
State,  45  Tex.  84, 1876;  McDowell  v,  from  a  pledgee. 

State,  68  Miss.  348,  1891.    In  most 
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is  guilty  of  larceny  when  he  clandestinely  takes  them  from  the 
possession  of  one  who  has  in  them  a  lawful  lien.^  And  so^  on  the 
other  hand^  one  having  special  property  in  the  goods  may  be  guilty 
of  larceny  by  converting  them,  and  thus  depriving  the  owner  of  his 
property.^  But  should  it  appear  that  his  object  was,  not  to  deprive 
the  bailor  of  his  property,  but  to  injure  other  parties,  the  indict- 
ment cannot  be  sustained ;  and  hence  when  A.,  who  owns  personal 
property  seized  by  the  sheriff,  carries  off  such  property  with  intent 
to  defraud  the  attaching  creditors,  it  is  larceny,  though  it  would  be 
otherwise  where  no  vested  interest  is  prejudiced.^  And  in  any  case 
a  felonious  intent  must  be  shown.^ 

It  is  settled  that  theft  may  be  committed  by  a  member  of  a  cor- 
poration to  the  prejudice  of  that  corporation  of  a  thing  which  is 
the  property  of  the  corporation.* 

§  937.  An  indictment  for  stealing  grave-clothes  or  cofBns  must 
state  them  to  be  the  goods  and  chattels  of  the  executor  or  adminis- 
trator f  or  if  there  be  no  will  or  no  administration,  it  would  seem 
that  they  may  be  laid  to  be  the  goods  of  the  person  who 
defrayed  the  expenses  of  the  burial,  or  of  the  ordinary,  clothes  and 
if  the  shroud  were  not  purchased  with  the  money  of  the  S,^**, j*** 
deceased.     So,  if  a  coffin  be  stolen,  it  may  be  described  property  of 
in  the  same  manner ;  or  if  from  length  of  time  it  be  diffi-  '^'^''**''' 
cult  to  ascertain  the  personal  representatives  of  the  deceased,  it 
may  be  laid  as  the  property  of  a  person  unknown  ;  but  it  cannot  at 
common  law  be  described  as  the  property  of  the  church-wardens  of 
the  parish  from  which  it  was  stolen.^ 

§  938.  Whenever  a  person  has  a  special  property  in  a  thing,  or 
holds  it  in  trust  for  another,  the  property  may  be  laid  in 
either,®  and  "  every  person  to  whom  the  general  owner  strangers 
of  a  movable  thing  has  given  a  right  to  the  possession  as  ^ybe^ 
against  the  general  owner  is  said  to  be  the  special  owner  JjJ j^^J^ 
thereof,  or  to  have  a  special  property  therein,  and  such  bailor  or 
special  property  is  not  divested  if  the  special  owner  parts 

*  People  V.Long,  50  Mich.  249, 1888.      *  Ibid.,  citing  Eoscoe's  Crim.  Ev. 
>  Infra,  H  966  et  seq.  (8tfa  ed.)  652. 

*  Com.  V.  Greene,  111  Mass.  892,  *  2  Hale,  181;  Haynes's  Case,  12 
1878.  Surrender  by  the  attaching  offi-  Co.  113.  Supra,  iS6S.  //j/ra,  j  950. 
cer  in  such  case  is  a  question  of  fact.       ^  Anon.,  2  East  P.  C.  652. 

Com.  V.  Brigham,  123  Mass.  248, 1878.       *  Supra,  i  982 ;  B.  v.  Bemnant,  B. 

*  Adams  v.  State,  45  N.  J.  L.  (16  &  B.  136 ;  4  C.  &  P.  391 ;  B.  v.  Vin- 
Vroom)  448, 1883 ;  supra,  i  921.  cent,  9  Eng.  Law  &  Eq.  548 ;  3  C.  &  K. 
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with  the  poesession  under  a  mistake."^  Thus,  goods  left  at  an  inn/ 
or  intrusted  to  a  person  for  safe  keeping,^  or  for  sale/  or  to  a  carrier 
to  carry  f  cloth  to  a  tailor  to  make  into  clothes ;  linen  to  a  laon- 
dress  to  wash  f  and  goods  pawned  for  money  may  be  laid  as  the 
property  either  of  the  owner  or  of  the  person  in  whose  custody 
they  were  at  the  timeJ 

Every  person  who  has  obtained  by  any  means  possession  of  any 
movable  thing  is  deemed  to  be  the  special  owner  thereof,  as  against 
any  person  who  cannot  show  a  better  title  thereto/ 

The  bailee  may  be  laid  as  owner  even  when  the  thing  came  into 
his  actual  possession  and  control  fortuitously  or  by  mistake/ 


246 ;  2  Den.  C.  C.  467 ;  5  Cox  C.  C 
587 ;  R.  V.  Bird,  9  C.  &  P.  44 ;  State  v 
Somenrille,  21  Me.  14, 1842 ;  State  v 
Grant,  22  Me.  171,  1842;  Fowler  v 
State,  (Ala.)  14  So.  Bep.  860,  1894 
Com.  V,  O'Hara,  10  Gjay,  469, 1858 
Com.  V,  Butts,  124  Mass.  449,  1878 
Kennedy  v.  State,  31  Fla.  428, 1898 
People  V.  Bennett,  87  N.  Y.  117, 1867 
People  V.  McDonald,  43  N.  Y.  61, 1870 
Phelps  V.  People,  72  N.  Y.  334, 1878 
HuUng  V.  State,  17  Ohio  St  583, 1867 
Yates  V,  State,  10  Yerg.  649,  1837 
Owen  t;.  State,  6  Humph.  330.  1846 
State  V.  Mullen,  30  Iowa,  208, 1870 
State  V.  Stanley,  48  Ibid.  221,  1878 
Moseley  v.  State,  42  Tex.  78,  1875 
Langford  v.  State,  8  Ibid.  115, 1852; 
Skipworth  v.  State,  8  Tex.  App.  135, 
1880.  But  see  State  v.  Washington,  15 
Bich.  89,  1867;  Conner  v.  State,  24 
Tex.  App.  245,  1887;  and  if\fra,  {J 
944,  1009 ;  supra,  i  932.    That  the  in- 
dictment should  negative  the  consent 
of  both  to  the  taking,  see  Swink  v. 
State,  32  Tex.  Cr.  530, 1894. 

*  Steph.  Dig.  Crim.  Law.  art.  262 ; 
citing  B.  V,  Vincent,  2  Den.  C.  C.  464 ; 
5  Cox  C.  C.  537. 

«  B.  V,  Todd,  2  East  P.  C.  653. 
»  B.  V,  Taylor,  1  Leach,  395 ;  Yates 
V.  State,  10  Yerg.  549,  1837. 

*  People  V.  Smith,  1  Parker  C.  B. 
329, 1852. 

*  B.  V,  Deakin,  2  East  P.  C.  653. 
See  B.  V.  Spears,  2  Leach,  825 ;  2  East 
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P.  C.  568.  That  in  such  cases  goods 
may  be  laid  as  the  property  of  the 
consignee,  see  Walker  v.  State,  9  Tex. 
App.  88, 1880. 

•  1  Leach,  367,  n. 

•  1  Hawk.  P.  C.  c.  33,  s.  47 ;  Com. 
V,  O'Hara,  10  Gray,  469, 1858.  Ir^ra, 
8  944. 

It  seems,  however,  that  goods  let 
with  a  ready  furnished  lodging  must 
be  described  as  the  lodger's  goods, 
and  not  as  the  original  owner's.  2 
Buss,  on  Cr.  (6th  Am.  ed.)  85.  Where 
a  person  borrows  a  horse  to  go  to 
church  with,  and  while  there  the 
horse  is  stolen,  the  custodian  is  not 
legally  in  possession  of  the  horse,  so 
as  to  make  it  necessary  to  show  that 
the  taking  was  without  his  consent. 
Emerson  v.  State,  (Tex.)  25  a  W.  Bep. 
289, 1894. 

8  State  V.  Ware,  44  La.  An.  954, 
1892 ;  Stephen's  Dig.  Crim.  Law,  art. 
283,  giving  the  following  illustrations : 

"  (1)  A.  finds  a  bezoarnstone  in  the 
street  and  shows  it  to  B.,  a  jeweller, 
to  ascertain  its  value.  B.  keeps  it.  A. 
has  a  right  to  the  stone  as  against  B. 
Armory  v,  Delamirie,  1  Sm.  L.  C.  357. 

''  (2)  A.  steals  B.'s  watch.  C.  picks 
A.'s  pocket  of  the  watch.  C.  steals 
from  A.  Founded  on  1  Hale  P.  C. 
507." 

•  See  People  v.  Phelps,  72  N.  Y. 
334, 1878. 

A  person  who  hires  a  pistol  from 


GHAP.  Xin.]  LARCENY.  [§  940. 

§  939.  If  the  person  named  as  owner  is  merely  servant  to  the 
real  owner  without  any  special  trust,  the  defendant  must  property 
be  acquitted  /  for  a  mere  servant  has  not  a  special  prop-  <»^»p*  »« 
erty  in  the  goods^  the  possession  of  the  servant  being  vant  or 
the  possession  of  the  master.^    The  same  distinction  ap-      ^   ' 
plies  to  a  child  left  temporarily  by  his  father  in  charge  of  his  goods.' 
But  it  has  been  held  that  the  property  of  goods  under  care  of  an 
express  company  may  be  laid  in  the  driver  of  the  coach  from  which 
they  are  taken.^ 

§  940.  Should  the  property  be  laid  in  a  married  woman,  the  de- 
fendant must  be  acquitted,  because  in  law  the  wife's  goods  are  the 
property  of  the  husband  f  even  though  she  be  living  apart  from 
her   husband,   upon   an   income  arising   from   property  jj^  ^ . 
vested  in  trustees  for  her  separate  use,  because  the  goods  married 
cannot  be  the  property  of  the  trustees,  and,  in  law,  a  mar- 
ried woman  has  no  property.*    Such  is  even  the  case  with  money 
given  the  wife  for  her  support  and  that  of  her  children,  her  husband 
having  been  three  years  absent  at  sea.^    But  under  recent  legisla- 
tion, giving  married  women  independent  control  of  their  separate 
property,  such   property  may  be  laid  as  their  own  ;•  though  the 
better  view  is  that  the  husband,  when  living  with  the  wife,  has  such 
special  property  that  the  goods  may  be  laid  as  his.' 

the  State  has  such  a  property  therein  Buss,  on  Or.  158 ;  Heygood  v.  State, 

that  in  an  indictment  for  the  larceny  59  Ala.  49, 1877. 

of  it,  it  may  well  be  alleged  to  be  his  •  R.  v.  Green,  87  Eng.  Law  &  Eq. 

property.    Jones  v.  State,  13  Ala.  153,  597 ;  7  Cox  C.  C.  186 ;  Dears.  &  B. 

1848.  113.    But  a  child's  necessaries  may  be 

Where  leather  has  been  delivered  laid  as  his  own.    Infra,  {  947. 

to  a  person  to  be  manufactured  into  *  State  v.  Nelson,  11  Nev.  334, 1876. 

boots,  which  when  made  are  to  be  *  1  Hale,  513;  Com.  v,  Cullins,  1 

delivered  to  the  employer,  the  boots,  Mass.  116, 1804;  Hughes  v.  Com.,  17 

when  in  the  manufacturer's  possession,  Gratt.  565, 1867 ;  Lavender  v.  State,  60 

may  be  laid  as  his.    State  v,  Ayer,  3  Ala.  60, 1878. 

Foster,  (N.  H.)  301, 1851.    See  B.  v.  •  B.  v.  French,  B.  &  B.  491.    See 

Mucklow,  1  Mood.  C.  C.  160.  B.  v.  Wilford,  Ibid.  617  ;  Archbold's 

As  we  have  already  seen  (mpra,  C.  P.  (9th  ed.)  p.  29. 

2  922),  when  a  tenant  labors  on  shares  "^  Com.  v.  Davis,  9  Cush.  283,  1851. 

on  another's  farm,  the  property  of  the  See  Davis  v.  State,  17  Ala.  415, 1850. 

entire  crop  remains  in  his  employer  ®  Com.  r.  Martin,  1  Am.  Law  Beg. 

until  the  shares  are  separated;  and  434;  Stevens  v.  State,  44  Ind.   469, 

until  then  the  property  must  be  laid  1873 ;  Bollinsv.  State,  98  Ala.  79, 1892 ; 

in  the  employer.    State  v,  Jones,  2  Johnson  v.  State,  (Ala.)  13  So.  Eep. 

Dev.  &  Bat.  544,  1837.    See  State  v,  377, 1893 ;  14  So.  Bep.  627,  1894;  Ellis 

Frame,  4  Harring.  569, 1847.  v.  State,  76  Ala.  90, 1884. 

1  2  East  P.  C.  652.  •  State  v,  Matthews,  76  N.  C.  41, 

*  B.  V.  Hutchinson,  B.  A  E.  412 ;  2  State  v,  Wincroft,  Ibid.  38, 1877.    See 

815 


§  942.]  CRIMES.  [book  n. 

§  941.  Goods  belonging  to  a  eorporaiion  must  be  laid  as  the 
Gooda  of  property  of  the  oorporation  by  its  corporate  name^  and 
oorporar  not  as  the  property  of  the  individual  corporators,  though 
be  laid  u  they  be  all  named  ^  but  where  there  has  been  no  act  of 
»o  of 'state,  incorporation,  the  trustees  or  joint  owners  must  be  named 
seriatim.^  Whether  incorporation  should  be  averred  is 
elsewhere  considered.' 

A  member  of  a  corporation  may  be  guilty  of  larceny  in  stealing 
the  goods  of  the  corporation.^  When  a  special  interest  in  goods  is 
acquired  by  a  State  officer  in  the  interest  of  the  State,  an  indict- 
ment for  stealing  the  goods  may  aver  ownership  in  the  State.* 

§  942.  Where  property  is  levied  on  by  a  constable  or  sheriff,  he 
acquires  a  special  property  in  it,  and,  if  stolen,  it  may  be  charged 
in  an  indictment  or  complaint  as  his  property,^  or  as  that  of  the 

Thomas  v.  Thomas,  51  111.  162, 186S,  to  it  Com.  v.  Williams,  7  Gray,  387, 1856. 

the  effect  that  under  Married  Women's  But  an  indictment  charging  larceny 

Act  the  husband  is  not  guilty  of  lar-  of  property  of  a  wife  may  be  sustained 

ceny  in  taking  the  wife's  property,  under  the  Massachusetts  General  Stat- 

See  iupra,  i  918.  utes,  c.  172,  2  12,  by  proof  of  larceny 

As  to  wife,  under  recent  statutes,  of  property  of  her  husband  in  her 

stealing  husband's  goods,  see  B.  v.  possession.  Com.  v.  McLaughlin,  103 

Brittleton,  15  Cox  C.  C.  431.  Mass.  435, 1870. 

In   Louisiana,  under  the  Roman  Where,  before  indictment,  a  single 

law,  marital  goods  may  be  laid  as  the  woman  marries,  it  ia  a  yariance  that 

property  either  of  the  husband  or  of  the  evidence  and  the  record  in  respect 

the  wife,  each  having  a  special  prop-  to  her  name  do  not  correspond.  Com. 

erty  therein,  or  as  the  property  of  the  v.  Brown,  2  Gray,  358,  1854. 

two  in  community.    State  v,  Gkiffery,  In  Ohio,  under  the  Married  Women's  ^ 

12  La.  An.  265, 1857.  Act,  the  goods  must  be  laid  as  of  the 

But  in  California  the  wife's  consent  wife.    Pratt  v.  State,  35  Ohio  St  514, 

to  the  taking  of  community  property  1880. 

has  been  held  not  to  be  a  sufficient  de-  '  Whart   Cr.   PI.  &   Pr.    2   110 ; 

fence.  People  r.Swalm,  80  Cal.  46, 1889.  McGary  v.  People,  45  N.  Y.  153, 1871. 

And  in  Massachusetts  it  is  ruled  *  2  Buss,  on  Cr.  (6th  Am.  ed.)  100 ; 

that  personal  property  in  the  posses-  Whart.  Cr.  PI.  &  Pr.  2  110.     See 

sion  of  a  married  woman  is  to  be  pre-  Lithgow  v.  Com.,  2  Va.  Cas.  297, 1822 ; 

sumed,  in  the  absence  of  other  evi-  Smith  v.  State,  28  Ind.  321, 1867 ;  Wal- 

dence,  to   be   the   property  of  the  lace  v.    People,   63   111.   451,    1872. 

husband,  notwithstanding  the  statute  Supra,  {  716.    j&^ra,  {  979. 

of  1855,   c.    304,   enabling   married  »  Whart.  Cr.  PL  &  Pr.  {  110.    See 

women  to  have  property  in  their  own  Johnson  v.  State,  73  Ala.  483, 1883. 

right,  and  to  their  own  use,  and  to  *  Supra,  2  936. 

trade  on  their  own  account ;  and  must  •  Phelps  v.  People,  72  N.  Y.  334, 

be  described  as  the  property  of  the  1878. 

husband  in  an  indictment  for  stealing  '  Palmer  v.  People,  10  Wend.  165, 
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CHAP.  XIII.]  LAKCENY.  [§  946. 

owner.^     But  where  a  bailee  of  a  sheriff  received  from  him  personal 
chattels  which  had  been  attached,  giving  an  accountable  ^^^^ 
receipt,  with  a  promise  to  redeliver  the  same  on  demand,  levied  on 
it  was  held  that  the  bailee  had  no  such  special  property  in  laid  as 
the  chattels  as  to  support  an  indictment.*    The  receiptor  ofoSw 
of  the  goods  taken  by  the  sheriff  in  execution  has  not  even  ^^  owner. 
a  special  property,  and  in  a  larceny  of  the  goods  they  cannot  be  laid 
as  the  property  of  the  receiptor.*    Goods  in  the  hands  of  an  acting 
receiver,  though  his  bonds  are  not  yet  perfected,  may  be  laid  as  his.* 
§  943.  When  a  servant  is  charged  with  the  larceny  of  his  mas- 
ter's goods,  it  is  essential,  in  order  to  sustain  an  aver- 
ment of  property  in  the  master,  to  prove  that  the  goods  vanUs**'^' 
at  the  time  of  the  larceny  were  in  the  master's  posses-  ^*2^ii 
sion.     The  distinctions  bearing  on  this  complex  topic  are  ing  ft^m 

J.  n  '     J*  J.  xi         1  master, 

discussed  m  future  sections.^  master's 

§  944.  On  the  same  reasoning,  when  it  is  alleged  that  £^^^^ 
coin  is  stolen,  the  specific  coin  charged  in  the  indictment  proved, 
must  be  proved  to  have  been  stolen.     It  will  not  be  Specific 
enough  to  prove  that  a  less  amount  was  taken  ;  e.  g.y  if  ofSoien^^ 
the  indictment  charges  the  larceny  of  a  gold  dollar,  it  will  J^^gh^J^ 
be  a  fatal  variance  if  there  is  proof  of  the  larceny  of  only 
fifty  cents.'    But  it  cannot  be  objected  that  money  alleged  to  be 
stolen  as  the  property  of  A.  B.  had  been  mingled  by  A.  B.,  prior  to 
the  larceny,  with  certain  money  of  a  third  person ;  provided  the  pro- 
perty alleged  to  be  stolen  of  A.  B.  is  susceptible  of  identification.^ 

§  945.  If  the  goods  of  A.  be  stolen  by  B.,  and  after-  ^^^^ 
ward  be  stolen  from  B.  by  C,  an  indictment  against  the  stolen  firom 
latter  may  allege  the  title  to  be  in  either  A.  or  B.,  at  the  be  laid  m 
election  of  the  pleader."  g«?~?~; 

§  946.  Bank  notes  or  other  articles  stolen  ftom  the  ,„!.• 

,  Things 

mail  may  be  laid  as  the  property  of  the  person  forward-  stolen 

.1         o  from  mail. 

mg  them.* 

1832.    See  cases  cited  supra,  i  936 ;  Grim.  Ev.  JJ  122-3 ;  Whart.  Or.  PI.  & 

State  V.  Mazyck,  3  Rich.  291,  1832;  Pr.  {  21S;  infra,  J  965. 

State  V,  Dewitt,  32  Mo.  671,  1862 ;  ^  People  v.  Williams,  24  Mich.  166, 

State  V.  Clapper,  69  Iowa,  279, 1882.  1871. 

*  R.  V,  Easthall,  2  Russ.  on  Or.  158 ;  «  R.  v.  Wilkins,  1  Leach,  622 ;  1 
State  V.  Clapper,  69  Iowa,  279, 1882.  Hale,  637 ;  2  East  P.  C.  664;  Ward  v. 

»  Com.  V,  Morse,  14  Mass.  217, 1817.  People,  3    Hill,  396,  1842.     Supra, 
»  Norton  v.  People,  8  Cow.  137, 1826.   {  882  a ;  ir^ra,  i  993. 

*  State  V.  Rivers,  60  Iowa,  381, 1883.       •  U.  S.  v.  Burroughs,  3  McLean,  406, 

*  Infra,  J{  962  et  seq.  1845. 

*  See,  on  this  topic,  fully,  Whart. 
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§  949.]  CBiMES.  [book  n. 

§  947.  Clothes  or  other  necessaries  furnished  bv  a  father  to  his 
Clothes  child  may,  it  seems,  be  laid  as  the  property  either  of  the 
etc.,  of  father  or  of  the  child,  particularly  if  the  child  is  of  ten- 
be  laid  as  der  age  ;^  but  when  the  child  is  of  full  growth,  they  are 
FatiierOT**  more  properly  alleged  to  be  his  property.^  But  a  saddle 
child.  furnished  by  a  father  to  his  minor  son  may  be  laid  in 

the  indictment  either  as  the  property  of  the  father  or  of  the  son.* 
The  same  liberty  exists,  it  seems,  as  to  money  of  ward  stolen  from 
guardian.^ 

§  948.  The  stealing  of  several  articles  of  property  at  the  same 
time  may  be  treated  as  one  offence,  and  even  the  cireum- 
simuitane-  stance  of  several  ownerships  of  the  property,  it  is  inti- 
ofdifl^nt  mated,  cannot  create  two  offences,*  though  this  conclusion 
^^  has  been  stoutly  contested.* 
more  than       The  verdict  may  be  for  a  part  of  the  articles,  if  dulv 

one  offence      ,      ,    -•  • 

pleaded.^ 

§  949.  If  the  ovmer  be  unknown,  the  goods  may  be  laid  as  "  the 

goods  of  a  person  to  the  jurors  unknown,"  for  otherwise 

may  be       ^^  would  be  impossible  for  felonies  of  this  class  to  be  pun- 

laid  as        ished.®    So  if  in  an  indictment  for  receiving  stolen  goods 

unknown.  ^      ^  .  . 

the  principal  felon  be  unknown,  he  may  be  described  in 
like  manner ;  but  if  the  name  of  the  owner  or  principal  felon  ap- 
pear in  evidence  before  the  grand  jury,  and  his  name  is  on  the 
back  of  the  bill,  such  an  indictment  cannot  at  common  law  be 
supported.* 

^  B.  V.  Haynes,  12  Co.  113;  2  East  659,1887.    That  this  sufficiently  nega- 

F.  C.  654 ;  B.  v.  Hughes,  C.  &  M.  593.  tives  ownership  in  the  defendant,  see 

'  See  B.  V.  Forsgate,  1  Leach,  463,  Thompson  v.  State,  9  Tex.  App.  301, 

464,  n. ;  State  v.  Koch,  4  Harring.  570,  1880.    As  to  grand  jury's  diligence  in 

1847 ;  Phillips  v.  State,  1  Pickle,  551,  trying  to  ascertain  owner's  name,  see 

1887.  Swink  v.  State,  32  Tex.  Cr.  580,  1894. 

'  State  V,  Williams,   2  Strob.   229,  If  the  ownership  appear  during  the 

1847.    And  see  Bazan  v.  State,  (Tex.)  trial,  the  variance  is  immaterial.  Peo- 

24  S.  W.  Bep.  100, 1893.  pie  v,  Fleming,  14  N.  Y.  Sup.  200, 

*  Thomasson  t>.  State,  22  Ga.  499,  1891. 

1857.  •  See  Whart.  Cr.  PI.  &  Pr.  ||  11 1-3 ; 

'  See  supra,  J  931 ;  but  see  Com.  v.  Whart.  Crim.  Ev.  f  97 ;  B.  r.  Walker, 

Butterick,  100  Mass.  9, 1868.  3    Camp.  264*    In  B.  v.  Bobinson, 

*  Supra,  i  931.  The  authorities  on  Holt's  N.  P.  595,  the  indictment  was 
either  side  of  this  vexed  question  will  for  plundering  the  wreck  of  a  hrig. 
be  found  in  Whart.  Cr.  PI.  &  Pr.  J  470.  In  one  count  the  property  of  the  brig 

■^  Whart.  Cr.  PI.  &  Pr.  §  134.  was  laid  in  persons  therein  named ;  in 

*  1  Hale,  512;  Whart.  Cr.  PI.  &  Pr.  the  other,  it  was  laid  in  persons  im- 
J  113 ;  McVey  v.  State,  23  Tex.  App.   known.    The  witness  could  not  recol- 
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CHAP.  Xlir.]  LABCENY.  [§  952. 

§  950.  Goods  of  a  deceased  person  must  be  averred, 
until  distribution^  to  be  the  property  of  the  executor  or  of  de- 
administrator  by  name ;  though  it  is  not  necessary  to  in-  °®^J^g 
sert  the  words  "  executor  of  A.,  deceased."    An  executor  to  be 

&V61T6u 

or  administrator  has,  per  se,  such  a  special  property  as  to  bo 
will  permit  the  goods  to  be  described   as  his  individu-  exroutor^ 
ally.^ 

V.   VALUE. 

§  951.  In  order  to  constitute  the  offence  of  larceny,  or  8o™« 
of  receiving  stolen  goods,  it  is  necessary  at  common  law  must  be 
that  the  thing  stolen  or  received  be  of  some  value,  how-  t)  things 
ever  small.*  '^^^^''' 

§  952.  Where  the  indictment  gives  a  lumping  valuation  to  a 
series  of  distinct  articles,  of  different  kinds,  and  when  , 

.  Lumping 

either  the  jury  convict  the  defendant  of  stealing  a  part,  valuation 
or  the  evidence  only  goes  to  a  part  of  the  articles  charged,  cientwhen 

lect  the  Christian  names  of  some  of  tracing  the  goods,  without  identifying 
the  owners  laid  in  the  first  count,  and  the  person  of  the  thief;  it  is  different 
on  the  second  count  Richards,  C.  B.,  in  the  case  of  an  accessary  before  the 
held  he  could  not  say  the  owners  fact,  where  the  identity  of  the  person 
were  unknown.  And  the  prisoner  to  whom  the  accession  is  charged 
was  acquitted.  He  quoted  a  case  at  must  be  made  out  by  naming  and 
Chester,  where  the  property  being  showing  him  to  the  jurors  in  the  in- 
laid in  a  person  unknown  it  was  clear  dictment,  or  stating,  as  an  excuse  for 
at  the  trial  that  he  was  known,  and  the  omitting  his  name,  that  he  was 
might  easily  have  been  ascertained,  unknown. 

Lord  Kenyon  directed  an  acquittal.  But  it  was  held  good  against  the 

In  B.  t;.  Caspar,  2  Mood.  C.  C.  101 ;  other  persons  charged  as  receivers  as 

s.  0.  9  C.  <&  P.  289,  (gold-dust  case)  the  for    a   substantive    felony,    without 

Caspars  were   indicted    in    different  stating  the  name   of  the   principal 

counts  as  accessaries  before  the  fact,  felon.    The  7  <&  8  Greo.  IV.  c.  29,  s. 

in  an  indictment  which  charged  ''that  54,  confirms  the  old  law  as  to  aocessa- 

a  certain  evil-disposed  person    feloni-  ries,  though  it  also  gives  another  mode 

ously  stole  certain  goods,  and  that  of  proceeding  for  a  substantive  felony. 

Caspar    feloniously  incited   the  said  See  Whart.  Crim.  Ev.  J  97;  Whart. 

evil-disposed  person  to  commit  the  Cr.  PL  &  Pr.  |  111.  Infra,  {J  977,  982. 

said  felony,  and  that  C.  D.  and  E.  F.  *  Cole  v.  Com.,  5  Gratt.  696,  1849; 

feloniously  received   the  said   goods.  State  v.  Woodley,  26  Q&    235,  1858. 

knowing  them  to  be  stolen."    This  Supra,  J  937. 

was  held  bad  as  against  the  Caspars ;  '  State  v,  Fenn.,  41  Conn  590, 1874 ; 

for  though  in  the  case  of  receiving  People  v.  Wiley,  3  Hill,  194,  1842; 

stolen  goods  (first  assimilated  to  the  State  v.  Allen,  B.  M.  Charl.  518, 1837 ; 

offence  of  an  accessary  after  the  fact,  State   v.  Smart,  4  Bich.  356,   1851 ; 

by  3  W.  &  M.  c.  9,  s.  4,  and  now  by  Boyle  v.  State,  37  Tex.  359,  1873.   See 

7  &  8  Geo.  IV.  c.  29,  s.  54),  the  whole  Whart.  Crim.  Ev.  i  126 ;  Whart.  Cr. 

offence   may  be    brought   home    by  PI.  &  Pr.  J  J  213-6. 
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§  952.]  CRIMES.  [book  n. 

the  con-  uq  judgment  can  be  legally  entered.^  But  a  conviction  of 
for  stealing  Stealing  part,  upon  a  gross  valuation  of  the  whole  coUec- 
part.  ^  tively,  will,  at  least  in  Massachusetts,  be  sustained,  when 
the  articles  thus  lumped  are  of  the  same  class.  Thus  in 
an  indictment  for  stealing ''  a  quantity  of  bank  notes  current  within 
this  Commonwealth,  amounting  together  to  one  hundred  and  fiAy 
dollars,  and  of  the  value  of  one  hundred  and  fifty  dollars,"  it  wa* 
held  that  the  defendant  could  be  convicted  of  stealing  specific  bank 
notes  of  a  less  value  than  that  averred  in  the  indictment.^ 

When  there  is  a  general  verdict  of  guilty,  it  seems  a  value  in 
gross  is  always  sufficient.* 

If  value  be  given  to  some  of  the  articles  stolen  and  none  to  the 
remainder,  the  defendant  should  be  acquitted  as  to  the  non-valued 
articles,*  or  judgment  must  be  arrested  as  to  the  same.* 

There  are  cases,  it  should  be  remembered,  when  a  lumping  value 
is  necessary,  from  inability  on  the  part  of  the  pleader  to  attach  spe- 
cific and  separate  values,  as  in  the  case  of  coin  or  notes  stolen  in  a 
parcel  and  retained  by  the  defendant.  In  this  case,  if  the  indict- 
ment excuse  the  non-specification  by  want  of  knowledge  in  the 
grand  jury,  the  general  lumping  statement  will  be  enough.*  And 
it  has  been  held  even  precise  enough  to  aver  the  bills  stolen  to  be 
"divers  bank  bills,  amounting  in  the  whole  to $17,000,  and  of  the 
value  of  $17,000."^ 

^  R.  V,  Forsyth,  R.  &  R.  274;  Hope  1853;  People  r.  Bogart,  36  Cal.  245, 

V,  Com.,  9  Mete.  134,  1845  ;  Com.  v,  1868.    That  they  may  be  described  as 

Cahill,  12  Allen,  540,  1866 ;  State  v.  so  much  money  and  not  specified  in 

Brew,  4  Wash.  St.  95,  1892 ;  Whart.  detail,  see  Riggs  «.  State,  104  Ind.  261, 

Cr.Pl.  &  Pr.  li  212-16.  Whart  Crim.  1885;  Goldstein  v.  State,  (Tex.)  23  S. 

Ev.  i  127.    And  see,  as  to  lumping  W.  Rep.  686, 1893 ;  State  ».  Carter,  113 

valuations,  generally,  State  v.  Beatty,  N.  C.  639,  1893;  State  v.  King,  37  La. 

90  Mo.  143, 1886  ;  State  t;.  Gerrish,  78  An.  91,  1885;  Com.  v.  Mann,  (Ey.)  14 

Me.  20, 1885.  S.  W.  Rep.  686,   1890 ;    Wofford  v, 

»  Com.  V.  O'Connel,  12  Allen,  451,  State,  29  Tex.  App.  536,  1891 ;  contra, 

1866;   and  see,  particularly,  Com.  v,  Merwin  v.  People,  26  Mich.  298, 1873 ; 

Lavery,  101  Mass.  207,  1869,  cited  State  v.  Tihiey,  38  Kans.  714,  1888; 

Whart.  Crim.  Ev.  J  127.  Territory  v.  Shipley,  4  Mont  Ter.  468, 

»  See  CUfton  v.  State,  5  Blackf.  224,  1882 ;  Bumey  v.  State,  87  Ala.  80, 1888. 

1839 ;  State  v.  Murphy,  8  Blackf.  498,  But   where    the   particular   kind   is 

1847.  specified,    though    unnecessarily,    it 

*  Whart.  Cr.  PI.  &  Pr.  H  212-16 ;  must  be  so  proved.    Lewis  v.  State, 
Whart  Crim.'Ev.  |  127.    See  Davis  113  Ind.  69, 1887. 

V.  State,  32  Tex.  Cr.  377, 1893.  ^  Com.  v.  O'Connel,  wpra;  Lamed 

*  Com.  v.  Smith,  1  Mass.  245,  1804 ;  v.  Com.,  12  Mete.  240,  1846  ;  Com.  v. 
People  V.  Wiley,  3  Hill,  194, 1842.         Sawtelle,  11  Cush.  142,  1853 ;  State  v. 

«  Com.  v.  Sawtelle,  11  Cush.  142,  Taunt,  16  Minn.  109,  1870.     Qmtra, 
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CHAP.  XIII.]  LARCENY.  [§  955. 

§  953.  When  a  statute  (e.  g,,B3  in  grand  and  petit  larceny)  divides 
larceny  into  two  or  more  classes,  according  to  the  value 
of  the  thing  stolen,  it  is  not  necessary  to  aver  the  thing  there  is  a 
stolen  to  be  "  of  value  more  "  or  "  of  value  less  "  than  the  i^it*^*^ 
statutory  test.     It  is  enough  to  state  the  value  at  a  speci-  ^^^ 
fie  sum ;  and  if  this  be  found  by  the  jury,  the  court  will  eonfonn  to 
assign  suqh  punishment  as  the  sum  according  to  the  stat- 
ute calls  for.^     And  if  the  indictment  aver  the  value  to  be  above 
the  statutory  test,  the  jury,  by  a  special  finding,  may  assess  the 
value  below  the  statutory  test,  in  which  case  only  the  minor  punish- 
ment will  be  imposed.^ 

The  verdict  in  this  relation  is  distinctively  considered  in  another 
volume.* 

§  954.  In  New  York  a  conviction  was  opened  where  be  subject 
of  larceny  was  "  a  piece  of  paper,  on  which  a  certain  letter 
of  information  was  written,  of  the  value  of  $12.50."*  larwny  of 
Still,  however,  as  has  already  been  noticed,  counts  have  *  P*®**  °^ 

•»  paper. 

been  sustained  in  England  for  the  larceny  of  a  piece  of 
paper  of  the  value  of  one  penny,  etc.,*  though  this  seems  only  to  be 
the  case  where  the  instrument  is  on  its  face  invalid.     When  it  is 
valid,  it  is  said  that  it  must  be  described  by  its  technical  name.^ 

§  955.  There  need  not  be  direct  evidence  of  value  of  an  article 
stolen.     The  value  may  be  inferred  generally  from  the 
facts  in  evidence  f  though  a  satisfactory  test  is  what  the  be^inferei^ 
thing  would  bring  at  a  well-conducted  sale.®     With  cur-  *J^q^jj 
rent  bank  notes  or  treasury  notes  mere  production  is  suffi- 
cient.^   Thus,  on  the  trial  of  an  indictment  for  larceny  in  stealing 

Low  r.  People,  2  Parker  C.  R.  37, 1848 ;  181;  R.  v.  Bingley,  5  C.  &,  P.  602. 

State    V.    Hinckley,    4    Minn.    346,  See  mpra,  §  880. 

1860.  •  Supra,  i  880. 

^  Whart.  Cr.  PI.  &  Pr.  i  763.    See  ^  Whart.  on  Ev.  ?  1290 ;  Com.  v. 

Com.  V.  McKenney,  9  Gray,  114, 1867 ;  Burke,  12  Allen,  182,  1866 ;  State  v. 

People  V.  Winkler,  9  Cal.  234,  1858 ;  Fenn,  41  Conn.  690, 1874 ;  People  v. 

Stokes  V.  State,  68  Miss.  677,  1881.  Caryl,  12  Wend  547, 1834 ;  Cumminga 

»  See  Williams  v.  People,  24  N.  Y.  v.  Com.,  2  Va.  Cas.  128, 1818;  Wolver- 

405,  1862 ;  McCorkle  v.  State,  14  Ind.  ton  v.  Com.,  75  Va.  909, 1882 ;  Whalen 

89,  1859;   State  v,  Bunten,   2  N.  &  t;.  Com.,  (Va.)  19S  E.  Rep.  182, 1894"; 

McC.  441, 1820.  Houston  v.  State,  8  Eng.  (Ark.)  66, 

»  Whart.  Cr.  PI.  &  Pr.  H  786  et  seq.  1852.     Production  of  the  article  may 

*  Payne  v.   People,  6  Johns.   103,  be  enough.    Com.  v.  Burke,  12  Allen, 

1810.  See,  also,  Moore  v.  Com.,  8  Barr,  182,  1866 ;  Collins  v.  People,  39  111. 

260, 1848.    Supra,  i  880.  233, 1864.    See  supra,  i  882. 

'  R.  V,  Perry,  1  C!  &  K.  726 ;  8.  c.  *  State  v,  James,  5S  N.  H.  67,  1877. 

1  Den.  C.  C.  69 ;  R.  t;.  Clark,  R.  &  R.  •  Collins  v.  People,  39  111.  233, 1864 ; 
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"  promissory  notes,''  a  witness  testified  that  the  bills  stolen  "  were 
of  the  currency  ordinarily  known  as  greenbacks."  It  was  held 
that  this  proof  was  some  evidence  at  least  of  their  genuineness, 
and  that,  when  taken  in  conjunction  with  the  further  fact,  to 
which  he  testified,  that  they  were  of  the  denomination  of  one 
hundred  dollar  bills  of  that  currency,  there  was  enough  evidence, 
also,  of  the  value  to  sustain  a  conviction.^  And  so  is  it  generally 
as  to  proof  of  currency. 

VI.   BY  SERVANTS  AND   OTHERS   HAVING   BABE  CHARQE. 

§  956.  If  a  servant  or  other  agent,  who  has  merely  the  care  and 
oversight  of  the  goods  of  his  master — as  the  butler  of 
for'wnr^nt  plate,  a  messenger  or  runner  of  money  or  goods,  a  host- 
bare"^  ler  of  horses,  the  shepherd  of  sheep,  and  the  like — con- 
charge  to  vert  such  goods  to  his  own  use,  without  his  master's  con- 
hia  uae.  sent,  this  is  a  larceny  at  common  law  f  because  the  goods, 
at  the  time  they  are  taken,  are  deemed  in  law  to  be  in 
the  possession  of  the  master — the  possession  of  the  servant  in  such 
a  case  being  the  possession  of  the  master.  The  same  rule  is  appli- 
cable to  all  cases  in  which  a  person  to  whom  goods  are  given  for  a 
particular  purpose  (as  the  agent  of  another)  has  bare  possession. 
Thus  where  A.,  going  on  a  journey,  left  his  shop  in  the  care  of  the 
defendant  under  the  superintendence  of  A.'s  brother,  and  the  latter, 
on  account  of  the  defendant's  drunkenness,  dismissed  him  ;  and  A., 
on  returning,  found  his  goods  missing,  and  pursuing  the  defendant 
overtook  him  with  some  of  them  in  his  possession,  the  court  sus- 
tained a  conviction.'  Where  the  defendant,  who  was  carter  to  the 
prosecutor,  went  away  with  and  disposed  of  his  master's  cart,  the 
larceny  was  held  complete  ;*  and  so  where  the  defendant,  a  porter  to 

Duvall  V,  State,  63  Ala.  12, 1879 ;  and  C.  565 ;  U.  S.  v.  Clew,  4  Wash.  C.  C. 

see  Qom,v,  Stebbins,  8  Gray,  492, 1857;  700, 1827 ;  Com,  v.  O'Malley,  97  Mass. 

Com.  V,  Burke,  12  Allen,  182,  1866  ;  584, 1867  ;  Com.  v.  Berry,  99  Ibid.  428, 

State   V.  Smart,  4  Rich.  356, 1851,  to  1868 ;  Com.  v.  Davis,  104  Ibid.  548, 

the  effect  that  general  proof  that  the  1870;  Com. «.  Barry,  116  Ibid.  1, 1874; 

bills  were  current  is  enough  to  show  Phelps  v.  People  72  N.  Y.  334, 1878 ; 

value.    Supra,  i  880.  People  v.  Wood,  2  Parker  C.  R.  22, 

'  Remsen  v.  People,  57  Barb.  324,  1848 ;  Walker  v.  Com.,  8  Leigh,  743, 

1870.  1837  ;  State  v.  Jarvis,  63  N.  C.  556, 

»  1  Hale,  506;  R.  v,  Robinson.  2  1869;  People  v.Belden,  37 Cal.51, 1869; 

East  P.  C.  565 ;  R.  v.  Harvey,  9  C.  &  People  v,  Perini,  94  Cal.  678,  1892 ; 

P.  353 ;  R.  V.  Manning,  Dears.  21 ;  R.  and  see  R.  v.  Harding,  R.  &  R.  125. 
V.  Samways,  Ibid.  371 ;  R.  v.  Bunkall,       »  State  v.  White,  2  Tyler,  352, 1803. 
L.  &  C.  371 ;  R.  v.  Paradise,  2  East  P.       ♦  R.  v,  Robinson,  2  East  P.  C.  565. 
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the  prosecutor,  was  sent  by  his  master  to  deliver  goods  to  a  cus- 
tomer, and,  instead  of  doing  so,  sold  them.*  Where  a  person  em- 
ployed to  drive  cattle  sells  them,  it  is  larceny,^  and  so  where  a 
lighterman  embezzles  corn  he  was  sent  to  land  from  a  vessel.^  And 
on  the  same  reasoning,  if  money  be  given  by  the  owner  to  a  servant 
or  agent  to  carry  to  another,*  or  to  exchange,*^  and  the  servant  or 
agent  apply  it  to  his  own  use,  it  is  larceny.  It  is  otherwise, 
however,  when  the  property  is  passed  to  the  servant,®  or  when 
the  servant  appropriates,  not  the  money  given  to  him,  but  the 
change  received  for  it.^ 

§  957.  The  rule  may  be  amplified  by  saying  that  where  one  hav- 
ing only  the  care,  charge,  or  custody  of  property  for  the  g^  ju,  ^^^ 
owner  converts  it  animo  furandi,  it  is  larceny. »  oth"  per- 

Thus,  where  the  holder  of  a  promissory  note,  having  ing  bare 
received  a  partial  payment  from  the  maker,  handed  it  to  *^^«®* 
him  to  indorse  the  payment,  and  he  took  it  away,  animo  Jurandiy 

^  K.  V.  Bass,  2  East  P.  C.  566 ;  and  the  money  itself,  then  it  is  larceny  for 

see  K  V,  Harding,  B.  &  K.  125.  him  fraadalently  to  appropriate  it. 

»  Rv.  M'Namee,!  Mood.  C.C.  868;  On  the  other  hand,  if  the  absolute 

R.  V.  Harding,  R.  &  R.  125.  property  be  given  to  the  servant,  and 

'  R.  V,  Abrahat,  2  Leach,  824 ;  R.  v.  the  owner  never  expects  to  see  it  again 

Spear,  Ibid.  825 ;  2  East  P.  C.  568.  except  in  change,  then  for  the  servant 

^  'R,  V.  Lavender,  2  Ross,  on  Or.  to  appropriate  it  or  its  proceeds  is 

201;  2  East  P.  C.  562;  R.  v.  Reed,  embezzlement,    not   larceny.     Infra, 

Dears.  C.  C.  257 ;  R.  v.  Brown,  Ibid.  2  965. 

616 ;  R.  V,  Hayward,  1  C.  &  K.  518 ;  Sir  J.  F.  Stephen   (Dig.  art.  297) 
R.  V.  Paradise,  2  East  P.  C.  b^ ;  R.  v,  gives  the  following; 
Goode,  C.  4&  M.  582 ;  R.  v.  Beaman,  "  Theft  may  be  committed  by  con- 
Ibid.  595 ;  R.  V.  Cooke,  L.  R.  1  C.  C.  verting,  without  the  consent  of  the 
295.    Infra,  §J  961,  968,  1140.  owner,  anything  of  which  the  offender 

*  R.  V,  Atkinson,  1  Leach,  302.    See  has  received  the  custody  as  the  servant 

R.  V.  Thompson,  L.  &  C.  225 ;  Com.  v.  of  the  owner,  or  in  order  that  the  thing 

O'Malley,  97  Mass.  584, 1867 ;  Justices  may  be  used  by  the  offender  for  some 

V.  People,  90  N.  Y.  12, 1882 ;  People  v.  special  temporary  purpose,  in  the  pres- 

Abbott,  53  Cal.  284, 1878 ;  Murphy  v.  ence  or  under  the  immediate  control 

People,  104  111.  528, 1882.  of  the  owner  or  his  servant." 

The  distinction  between  this  posi-  •  Infra,  J§  960-965. 
tion  and  that  taken  in  R.  v,  Thomas,  ^  Infra,  |  965. 
cited  infra^  J  965,  is  subtle,  but  may  ®  R.  v.  Cheeseman,  L.  &  C.  140 ;  R. 
be  thus  stated.  Where  the  mere  cus-  v.  Smith,  1  C.  &  E.  423 ;  People  v, 
tody  of  money  is  given  to  a  servant  Call,  1  Denio,  120, 1845;  Robinson  v. 
so  that  he  has  a  bare  charge,  and  he  State,  1  Cold.  (Tenn.)  120, 1860;  Mar- 
is told  to  take  care  of  it,  and  if  he  cus  v.  State,  26  Ind.  101, 1866;  State 
can  find  change  for  it  to  bring  back  v.  Schingen,  20  Wis.  74, 1865.  As  to 
the  change,  but  if  not,  to  bring  back  clerks,  see  infra,  ?  960. 
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and  refused  to  give  it  up,  this  was  held  larcenj.^  And  so  where  a 
guest  at  an  inn  converted  plate  set  before  him  for  his  use,^and  where 
A.  appropriated  a  hundred  dollar  bill  given  to  him  by  B.  by  mistake 
for  a  ten  dollar  bill.' 

§  968.  Where  personal  property  of  one  is,  through  inadvertence, 
So  as  to  ^^^  *^  *^^  possession  of  another  who  conceals  it,  animo 
P«^»  furandiy  knowing  the  owner,  he  is  guilty  of  larceny.* 
whom  And  so  when,  having  intended,  on  finding  it,  to  keep 
^Sldvw^  it,  knowing  the  owner,  he  afterward  converts  it.*  And 
tentiyieft.  j^  jg  larceny  to  appropriate,  with  intent  to  steal,  goods 
obtained  through  the  inadvertence  of  an  expressman,  carrier,  post- 
master, or  other  bailee.'  But  to  constitute  larceny,  in  receiving  an 
over-payment,  the  defendant  must  know  at  the  time  of  the  over- 
payment, and  must  intend  to  steal.^ 
And  so  of        §  959,  ^  letier-oarrier  may  be  indicted  for  larceny  in 

latter-car-  ,  "^ 

rier  steal-    stealing  a  letter  given  to  him  for  delivery.^ 
mg  e    rs.       g  gg^^  ^  clerk  taking  money  or  goods  from  his  em- 
Andsoof    ployer's . safe,  till,  or  shelves,  is  guilty  of  larceny,  unless 
out  discre-  It  appear  that  he  is  authorized  to  dispose  of  such  money 
higgoodf    ^^  goods  at  his  discretion.' 

of  em-  The  same  rule  is  applied  where  the  clerk  is  in  posses- 

sion, but  without  any  discretion,  under  explicit  directions. 

^  People  V,  Call,  1  Denio,  120, 1845.  it,  and  being  asked  why  he  had  not 

See  Dignowitty  v.  State,  17  Tex.  621,  delivered  it,  produced  it  unopened,  and 

1856.    Supra,  i  899.  the  coin  safe  within,  from  his  trousers 

'  1  Hale  P.  C.  506.  pocket,  stating,  untruly,  that  the  house 

•  State  r,  Williamson,  1  Houst  C.  C.  where  it  ought  to  have  been  delivered 
155, 1864.    Supra,  {  915.  was  closed.     Upon  an  indictment  for 

•  People  V.  McGarren,  17  Wend.  460,  stealing  the  letter,  the  jury  found  him 
1837.    Supra,  J  901.  giiilty,  and  that  he  detained  it  with 

^  R.  V.  Kiley,  14  £ng.  Law  &  Eq.  the  intention  of  stealing  it.    It  was 

544 ;  1  Dears.  C.  C.  149 ;  6  Cox  C.  C.  held,  that  so  dealing  with  the  letter 

88.    Supra,  §  901.  amounted  to  larceny. 

•  Infra,  {  966 ;  R.  v.  Webb,  5  Cox  C.  •  R.  v.  Manning,  Dears.  21 ;  R.  tr. 
C.  154;  R.  V.  Little,  10  Ibid,  559;  Hammon,R.&R.  221;  Walker  v.  Com,, 
Com.  V,  Lawless,  103  Mass.  425,  1870.  8  Leigh,  743, 1837 ;  Marcus  v.  State,  26 

'  Bailey  v.  State,  58  Ala.  414, 1877.   Ind.  101,1866;  Cobletzt?.  State,  36  Tex. 

«  R.  V.  Poynton,  L.  &  C.  247 ;  9  Cox  353, 1871.  Infra,  i  1027.  Supra,  {  943, 
C.  C.  249.  In  this  case  a  letter-carrier.  Thus,  where  a  cancelled  cheque,  the 
whose  duty  it  was,  in  case  he  was  un-  property  of  an  insurance  company,  has 
able  to  deliver  any  letter,  to  bring  it  passed  from  the  hands  of  the  mes- 
to  the  post-office,  on  his  return  from  senger,  who  received  it  at  the  bank,  to 
delivery,  not  having  delivered  a  letter  the  prisoner,  a  clerk  in  the  employ- 
containing  money,  gave  no  account  of  ment  of  the  company,  whose  duty  it 
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In  such  case  he  is  a  bare  servant,  and  the  possession  is  that  of  his 
employers,  and  if  he  steals  the  goods  he  is  guilty  of  larceny.^  Thus 
where  a  confidential  clerk  to  a  merchant,  who  had  authority  to  get 
his  master's  bills  discounted,  and  had  the  general  management  of 
his  cash  concerns,  took  a  bill  of  exchange  unindorsed,  over  which 
he  had  no  authority,  got  it  discounted,  and  absconded  with  the  pro- 
duce of  it,  the  offence  was  held  larceny.^ 

Where  a  person  employed  by  a  mercantile  firm  as  a  salesman  in 
their  store,  having  no  general  control  over  the  goods  in  the  store- 
room and  the  money  in  the  cash  drawer,  abstracted  a  part  of  the 
goods  and  money,  with  a  fraudulent  intent  to  convert  the  same  to 
his  own  use,  this  was  held  larceny.^ 

was  to  keep  it  for  the  directors ;  it  was  eral  statutes,  but  larceny  at  common 
held,  first,  that  as  the  cheque,  when  it  law.  Com.  v,  Hutchinson,  2  Parsons, 
came  into  his  custody,  had  arrived  at  384,  1848 ;  U.  S.  v,  Hutchinson,  re- 
its  ultimate  destination,  it  was  really  ported  Whart.  Prec.  205.  /n/ra,  J 1027. 
in  the  possession  of  the  directors,  who  ^  R.  v.  Low,  10  Cox  C.  C.  168. 
had  a  special  property  in  the  cheque,  *  R.  v.  Chipchase,  2  Leach,  805 ; 
and,  therefore,  that  the  prisoner,  who  and  see  R.  v.  Atkinson,  1  Leach,  302 ; 
had  unlawfully  abstracted  it,  was  and  cases  cited,  §§  956  et  seq, 
guilty  of  larceny,  not  of  embezzle-  '  Walker  v.  Com.,  8  Leigh,  743, 
ment ;  secondly,  that  where  the  direc-  1837.  Supra,  J  959. 
tors  of  a  company  have  a  special  prop-  So  in  a  case  above  cited,  a  servant's 
erty  in  cheques  or  other  articles,  the  duty  was  to  give  out  materials  to  be 
interest  of  a  shareholder  in  the  com-  wrought  up,  and  pay  the  workmen 
pany  gives  him  no  property  in  it,  and  when  the  work  was  finished ;  and  for 
that  he  may  be  indicted  for  stealing  this  purpose  he  received  cash  from  his 
property  from  the  directors.  R.  v.  masters,  and  at  the  end  of  each  week 
Watts,  1  Eng.  Law  <&  Eq.  561 ;  s.  c.  he  accounted  with  them  for  sums  so 
2  Den.  C.  C.  14.  received  and  paid.  The  cash  was 
In  a  case  tried  at  Philadelphia,  in  kept  by  him,  but  he  was  not  authorized 
1848,  and  which  received  the  benefit  to  apply  the  money  in  any  other  way. 
of  the  consideration  of  both  the  Fed-  He  paid  C.  13».,  and  fraudulently 
eral  and  the  State  courts,  the  evidence  charged  his  employers  as  having  paid 
was  that  the  defendant  was  a  clerk  to  14«.  8rf.,  and  appropriated  the  1«.  8rf. 
the  treasurer  of  the  United  States  to  his  own  use.  This  was  held  to 
mint,  but  not  charged  or  credited  with  amount  to  larceny.  R.  v.  Low,  10  Cox 
public  moneys  there  or  elsewhere,  and  C.  C.  168.  The  same  view  was  taken 
had  abstracted  a  considerable  amount  where  the  defendant  was  foreman  of  a 
of  these  moneys  from  the  closet  in  currier  establishment,  and  as  such  ob- 
which  they  were  kept,  of  which  he  tained  from  the  cashier,  by  fraudulent 
had  a  key,  though  he  had  no  charge  misrepresentation,  a  certain  sum  of 
of  the  key  to  the  outer  vault,  of  which  money  to  be  used  in  paying  pff  the 
this  closet  was  a  part.  It  was  held  by  workmen ;  and  the  evidence  was  that 
the  judges  of  both  courts  that  the  case  on  the  pay-roll  made  out  by  the  de- 
was  not  embezzlement,  under  the  fed-  fendant  the  sum  of  £1  10».  4rf.  was 
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In  fine,  wherever  an  agent  obtains  from  his  principal  bare  posses- 
sion of  goods  for  a  specific  object,  and  does  not  apply  them  to  that 
object,  but  fraudulently  converts  them  to  his  own  use  larceny,  is 
made  out.* 

§  961.  It  is  otherwise  when  the  property  in  the  goods  has  passed 
otherwise  ^  *^^  agent.  Thus  if,  by  means  of  false  accounts,  a  clerk 
where  fraudulently  obtain  the  absolute  property  of  money  from 
{(oodeis  his  employer,  this,  on  the  principle  already  so  often 
^^  ^^^^  '  stated,  is  not  larceny.*  The  same  rule  applies  to  servants 
obtaining  money  from  their  master  to  settle  for  payments  &l8ely 
represented  to  have  been  made  by  the  servants.^  Where,  however, 
a  clerk  receives  money  for  third  parties,  and  swells  the  amount 
due  such  third  parties  by  false  accounts,  and  appropriates  to  himself 


set  down  as  due  one  of  the  workmen ;  Brown  did  not  sustain  such  a  relation 
whereas,  only  £1  Ss.  was  dae  ;  and  the  to  the  property  in  question  as  woald 
28.  4<2.  were  fraudulently  appropriated  make  his  felonious  appropriation  of  it 
by  him,  he  intending  so  to  appropriate  an  act  of  embezzlement,  but  that  his 
it  at  the  time  he  received  it.  B.  v.  taking  of  the  same,  if  the  jury  found 
Cooke,  12  Cox.  C.  C.  10;  L.  B.  1  C.  C.  the  other  elements  necessary  to  con- 
295.  stitute  the  offence  would  be  larceny,' 

*  See  ifi/raf  {  963.  were  correct.    Brown  was  a  mere  ser- 

Where  the  defendant,  a  clerk  and  vant  of  the  owners  of  the  property 
cashier  in  a  banking-house,  made  false  alleged  to  be  stolen  by  him.  We  can- 
entries  in  the  books  to  the  credit  of  a  not  see  in  the  case  any  testimony 
customer,  then  obtained  the  customer's  which  tends  to  show  that  he  had  even 
cheque  for  the  sum  thus  falsely  placed  the  bare  custody  of  the  goods,  much 
to  his  credit,  and  paid  the  amount  of  less  the  legal  possession.  They  were 
the  cheque  to  himself  by  certain  bank  in  the  possession  and  custody  of  the 
notes,  entering  the  payment  in  the  owners,  and  the  felonious  taking  and 
book  as  being  made  to  "  a  man ;"  appropriation  of  them  by  Brown  was 
this  was  held  to  be  a  larceny  of  the  clearly  larceny  and  not  embezzlement 
bank  notes.  B.  v.  Hammon,  B.  &  B.  Upon  the  facts  in  this  case  an  indict- 
221 ;  2  Leach,  1083 ;  4  Taunt.  304.  ment  against  him  for  embezzlement 
Supra,  i  892.  And  so  where  a  clerk  and  could  not  be  sustained." 
packer  took  goods  from  his  employ-  It  is  larceny  for  the  teller  of  a  bank 
er's  shop,  he  having  keys  by  means  to  open  at  night  a  safe  which  he  has 
of  which,  at  the  time  in  question,  he  no  right  to  open,  and  to  abstract 
entered  the  shop  after  it  was  closed,  money  intrusted  to  his  care  during 
he  not  being  a  salesman,  although  the  day.  Com.  v,  Barry,  116  Mass.  1, 
the  owners  had  occasionally  allowed   1874. 

him  to  take  and  sell  goods  for  them.       *  B.  v,  Barnes,  2  Den.  C.  C.  59 ;  T. 
Com.  V.  Davis,  104  Mass.  548,  1870.   &  M.  387;  B.  r.  Green,  Dears.  C.  C. 
In  this  case  Morton,  J.,  said:  "The  323 ;  6  Cox C.  C.  296 ;  B. «.  Thompson, 
instructions  of  the  court  that,  *  upon   L.  &  C.  233 ;  9  Cox  C.  C.  222. 
the  undisputed  evidence  in  the  case,       '  Infra,  §  1140;  supra,  {  956. 
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the  excess,  this  is  larceny,  for  the  owner  of  the  money  transferred 
to  the  clerk  only  its  possession.^ 

§  962.  As  we  have  already  seen,  goods  cannot  be  averred  to  be 
the  master^s  which  have  never  been  in  his  possession,  and    .    ,    . 

*  '  ,  And  where 

which  the  servant,  before  they  come  into  such  possession,  the  master 
converts  to  his  own  use.^    It  is  not  necessary,  however,  hadpoBses- 
to  make  such  conversion  larcenous,  that  the  goods  should  ^i^g^*'*® 
come  actually  into  the  master's  hands.     They  are  held  to 
come  into  his  possession  under  the  following  circumstances : 

§  962  a.  Reception  in  a  wagon  belonging  to  the  master,  even 
though  it  be  driven  by  the  servant,  is  reception  by  the 
master ;  and  hence  it  is  larceny  for  the  servant  to  take  j^^^^Jg 
them  from  the  wagon  for  his  own  use.'  wagon  is 

.-....,  n        \      ^  t  1     reception 

Ajoriiort  is  it -larceny  tor  the  servant  to  take  goods  by  master; 

deposited  in  the  hands  of  a  common  carrier  to  be  for-  Jece^ion 

warded  to  the  master,*  or  intermediately  placed  by  the  ^^  ^l^^ 
master's  agent  in  the  hands  of  the  servant.* 

§  962  6.  It  is  also  larceny  for  a  servant  to  steal  money  which, 
after  receiving  for  his  master,  he  deposits  in  his  master's 

till,*  or  to  steal  hay  which  he  has  bought  for  his  master,  reception 

and  has  then,  before  the  theft,  deposited  at  his  master's  immediate 

stable  door/    But  it  is  embezzlement,  not  larceny,  for  the  control  j 

,  .  1       -I  /.  but  not  so 

servant  to  appropriate  to  his  own  use  money  he  draws  from  as  to 
a  bank  on  his  master's  cheque.®     And  it  has  hence  been  JlJcrated  or 
held  not  to  be  larceny  for  the  servant,  after  depositing  ^°^^^^^ 
the  money  in  his  pocket,'  or  secreting  it  in  some  hiding 


1  R.  V.  Low,  10  Cox  C.  C.  168;  R.  Wright,  D.  &  B.  431 ;  7  Cox,  413; 

».  Cooke,  12  Ibid.  10,  cited  »wpra,  §  960.  Com.  v.  Barry,  116  Mass.   1,    1874; 

*  Supra,  ?  943 ;  2  East  P.  C.  568 ;  supra,  ?  960 ;  infra,  §  1036. 

R.  V,  Bull,  2  Leach,  841 ;  R.  v.  Whate,  ^  R.  v.  Haywood,  1  C.  &  K.  518. 

1  Ibid.  (3d  ed.)  33;  R.  v,  Sullens,  1  Jnfra,  H  968, 1027. 

Mood.  129  ;  R.  v.  Walsh,  R.  &  R.  215.  »  R.  v.  Sullens,  Car.  C.  L.  319 ;  1 

»  R.  V.  Reed,  2  C.  L.  R.  607  ;  Dears.  Mood.  129 ;  R.  v.  Walsh,  R.  &  R.  215 ; 

257;    18  Jur.  67.    See  infra,  H  968,  Com.  v.  King,   9   Cush.    284,    1851; 

1027.  Kibs  V.  People,  81  111.  599, 1876.    See 

^  Supra,  {  956 ;   R.   v.  Abrahat.  2  infra,  H  966,  968. 

Leach,  824 ;  2  East  P.  C.  569 ;  Whart.  »  R.  v,  Waite,  1  Leach,  28 ;  R.  v. 

Confl.  of  Laws,  ?  417 ;  supra,  §  961.  Betts,  Ball,  90 ;  8  Cox  C.  C.  140 ;  R.  v. 

*  Phelps  V.  People,  72  N.  Y.  334,  Bazeley,  2  Leach,  835.      See  R.  v, 
1878.  Brackett,  4  Cox,  274 ;  Com.  v.  Barry, 

*  R.  V,  Hammon,  R.  &  R.  221;  2  tU  supra. 
Leach,  1043;    4  Taunt.  304;    R.  v. 
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place  on  his  master's  premises^  but  known  only  to  himself^^  to  take 
it  out  and  appropriate  it  to  his  own  use ;  though  it  has  been  held 
that  where  the  deposit  is  in  the  place  where  it  is  the  duty  of  the 
servant  to  make  it,  even  though  on  his  own  person,  this^  if  specifi- 
cally designated  by  the  master,  makes  a  subsequent  conversion  by 
the  servant  larceny.'  As  a  rule,  to  sustain  a  prosecution  for  lar- 
ceny the  master  must  have  such  a  possession  as  would  enable  him 
to  maintain  trespass.'  But  wherever,  by  the  customs  of  trade,  the 
goods  are,  on  purchase,  constructively  in  the  master's  possession  (as 
where  a  cai^  of  corn  is  purchased  by  a  corn-factor),  then  the  pur- 
chaser has  such  a  possession  as  would  sustain  trespass.^ 

VII.   BY  BAILEE.* 

§  963.  If  a  mere  servant  appropriate  money  "given  to  him  on  a 
ToservatU's  ^^  charge,  it  is  not  necessary  to  prove  an  original 
eubaequent  fraudulent  intent,  as  his  possession  is  that  of  his  master.* 

conversion,    t/»  i  i«iii  -i  •i»i» 

original  ii,  however,  a  bailee  who  has  a  special  possession  oi  his 
StenUs^*  own,  convert  the  money,  it  is  necessary,  in  order  to  con- 
not  necea-  yict,  to  prove  fraudulent  intention  on  his  part  at  the  time 
arwise  aa  of  bailment,  by  which  fraud  he  obtained  such  special 
possession.^     Where  there   is  such   original   fraudulent 

'  B.  V,  Dingley,  cited  in  2  Leach,  or  that  it  may  be  carried,  or  that 
(4th  ed.)  840;  1  Show.  63.  It  was  work  may  be  done  upon  it,  by  the 
this  decision  which  prompted  the  em-  person  to  whom  delivery  is  made, 
bezzlement  statute.  grataitonsly  or  not,  and  when  it  is 

'  R.  V.  Watts,  2  Den.  14 ;  4  Ck)x,  the  intention  of  the  parties  that  the 
836 ;  L.  4&  C.  34 ;  cited  tn/ra,  J  960.        specific   thing   so  delivered,  or   the 

'  B.  v.  Smith,  9  Eng.  Law  and  Eq.  article  into  which  it  is  to  be  made 
582;  2  Den.  499;  5  Cox,  533;  B.  v.  shall  be  delivered,  either  to  the  per- 
Frampton,  2  C.  &  K.  47.  (Infra,  son  making  the  delivery,  or  to  some 
J  996.)  People  v.  Loomis,  4  Denio,  other  person  appointed  by  him  to  re- 
880,  1847  (cited  supra,  J  J  879,  882  b) ;  ceive  it,  the  person  making  the  deliv- 
Bork  V,  People,  91  N.  Y.  18, 1883.         ery  is  said  to  bail  the  thing  delivered; 

*  B.  V,  Abrahat,  ut  supra.  the  act  of  delivery  is  called  a  baD- 

^  Sir  J.  F.  Stephen  (Dig.  Grim,  ment ;  the  person  making  the  delivery 
Law,  art.  285)  defines  bailment  as  fol-  is  called  the  bailor;  the  person  to 
lows :  "  When  one  person  delivers,  or  whom  it  is  made  is  called  the  bailee." 
causes  to  be  delivered,  to  another  any  See,  fully,  infra,  J  1009. 
movable  thing,  in  order  that  it  may  ^  See  H  956-59 ;  and  see  B.  v, 
be  kept  for  the  person  making  the  Ooode,  0.  &  M.  582;  B.  v.  Beaman, 
delivery,  or  that  it  may  be  used.  Ibid.  595;  B.  v.  Metcalf,  1  Mood.  C. 
gratuitously  or  otherwise,  by  the  per-  C.  433  ;  CJom.  v,  Yerkes,  12  Cox  G.  C. 
son  to  whom  the  delivery  is  made,  or   208. 

that  it  may  be  kept  as  a  pledge  by       '  Supra,  {J  885,  960  et  seg, ;  R  v. 
the  person  to  whom  delivery  is  made,   Leigh,  2  East  P.  C.  694 ;  B.  v.  Banks, 
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intent^   then   subsequent  conversion   (property   remaining  in   the 
owner)  is  larceny,^     And  by  recent  statutes  it  is  larceny  to  make 
such  conversion  even  though  there  be  no  original  fraudulent  intent.* 
§  964.  At  common  law  the  principle  is,  that  where  the  owner 
retains  the  property  of  the  goods  in  himself,  and  only 
parts  with   the   possession,   he    may    maintain    larceny  barepos- 
against  the  person  who,  animo  furandif  obtains  from  him  ^^V^  *^ 
such   possession   and  then   converts   the   goods.'    Thus,  lentiyob- 
it  is  held  that  hiring  a  horse,  on  pretence  of  taking  a  subsequent 
journey,  and  immediately  selling  it,  is  larceny ;  because  {^f^^y^ 
there  is  animiLS  furandi  in  making  the  contract,  and  the 

B.  &  R.  441,  overruling  B.  v.  Tun-  induced  a  tradesman  to  send  by  hi» 

nard,  2  East,  689 ;  R.  v,  Cornish,  in-  servant  goods  of  the  value  of  28,  lOd^ 

fra,  i  967 ;  R.  v.  Levy,  4  C.  &  P.  241 ;  to  a  particular  house,  with  the  change 

R.  V,  Thompson,  L.  &  C.  225 ;  R.  v,  for  a  crown  piece.    On  the  way  he 

Thristle,  1  Den.  C.  C.  502 ;  2  C.  &  K.  met  the  servant,  and  induced  him  to 

842 ;  T.  &  M.  264 ;  8  Cox  C.  C.  578 ;  part  with  the  goods  and  change  a 

Abrams  v.  People,  6  Hun,  491, 1876.  crown    piece,  which    was    afterward 

See  R.  V,  Waller,  10  Cox  C.  C.  860 ;  found  to  be  bad.    Both  the  tradesman 

Com.  t^.  Lester,  129  Mass.  101,  1880.  and  servant  swore  that  the  latter  had 

That  taking  without  fraudulent  intent  no  authority  to  part  with  the  goods  or 

is  not  larceny,  see  iupra,  J  885.  change  without  receiving  the  crown 

*  2  East  P.  C.  658 ;  State  v.  Watson,  piece  in  payment,  though  the  former 

41  N.  H.  533,  1860 ;  Com.  v,  Barry,  admitted  that  he  intended  to  sell  the 

124  Mass.  325, 1878 ;  Wolfstein  v.  Peo-  goods.    This  was  held  larceny.    R  v. 

pie,  6  Hun,  121, 1875 ;  Hildebrand  v.  Small,  8  C.  &  P.  46.    And  so  where 

People,  56  N.  Y.  394, 1874 ;  Loomis  v.  the  defendant  obtained  money  from 

People,  67  Ibid.  322,  1876;  State  v,  the  prosecutrix  on  the  pretence  of 

Jarvis,  63  N.  C.  556,  1869 ;  State  v,  buying  with  it  a  railway  ticket  for  her 

Williams,  35  Mo.  229,  1864;  People  and    returning    the    change.    B.    v, 

V.  Abbott,  53  Cal.  284, 1878 ;  People  v.  Thompson,  L.  &   C.  225.    See,    for 

Baschke,  73  Cal.  378,  1887 ;  State  v.  other  cases,  infra,  J  967. 

Ducker,  8  Oreg.  394,  1879 ;  and  cases  '  Infra,  §  1055.    As  to  New  York 

cited  infra,  I  964.  statute,  see  note  to  2  888. 

"It  is  a  fraud  per  se  for  a  bailee  to  '  See  cases  cited  8upra,  H  883,  963, 

convert  to  his  own  use  the  property  and  see  B.  v,  Johnson,  2  Den.  C.  C. 

committed  to  his  care.    The  conver-  310 ;  14  Eng.  Law  &  Eq.  570 ;  B,  v, 

sion  is  primd  facie  evidence  of  the  Hey,  T.  &  M.  209 ;  1  Den.  C.  C.  602 ; 

fraud.    Larceny  at  common  law  in-  B.  v.  Buckmaster,  20  Q.  B   D.  182; 

volves  something  more.    It  requires  U.  S.  v.  Bodgers,  1  Mackey,  419, 1882 ; 

the  animus  furandi.     There  must  be  a  State  v.  Watson,  41  N.  H.  533,  1860 ; 

felonious  taking.    Not  so  with  lar-  Smith  v.  People,  53  N.  Y.  Ill,  1873 ; 

ceny  as  bailee.    It  requires  merely  People  v,  Morse,  99  N.  Y.  662,  1885 ; 

a  fraudulent  conversion"  under  the  State  v.  MacBae,  111  N.  C.  665, 1892; 

Pennsylvania   statute.      Paxson,    J.,  Grunsont;.State,89Ind.533,1883;  Hu- 

Hutchison  v.  Com.,  82  Pa.  472, 1876.  her  v.  State,  57  Ind.  341, 1877 ;  State  v. 

The  defendant,  by  false  pretences,  Williams,  35  Mo.  229,1864;  Starkie  v. 
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nature  of  the  property  has  not  been  changed  by  the  parting  with  the 
possession  merely.'  Even  where  a  person  hires  for  an  indefinite 
period  a  horse  or  carriage,  fraudulently  pretending  it  to  be  a  mere 
hiring,  and  converts  it  to  his  own  use,  he  may  be  convicted  of  lar- 
ceny if  his  original  intent  was  felonious,*  and  to  the  offence  even 
proof  of  a  subsequent  conversion  is  not  necessary.'  But  it  is  essen- 
tial that  there  should  be  a  larcenous  intent  at  the  liiring.^ 

The  same  rule  applies  to  all  cases  of  bare  possession  obtained  by 
trick  or  fraud.'  Thus,  in  a  case  where  a  prisoner  procured  the  mail- 
bags  to  be  let  down  to  him  by  a  string  from  the  window  of  a  post- 
office,  with  intent  to  steal,  under  the  pretence  that  he  was  the  mail- 
guard,  he  was  held  guilty  of  larceny.*     The  same  distinction  exists 

CJom.,  7  Leigh,  752, 1836 ;  Vaughn  v.  ing  from  text,  Felter  v.  State,  9  Yerg. 
Com.,  10  Gratt.  758,  1854;  Defrese  v.  397, 1836,  where  it  was  held  that  hiring 
State,  3  Heisk.  53,  1871;  Collins  v,  with  fraudulent  intent  was  not  larceny. 
State,  15  Lea,  68, 1885 ;  State  v,  Thurs-  »  R.  v.  Janson,  4  Cox  C.  C.  82. 
ton,  2  McMull.  382, 1842 ;  State  v,  Gor-  *  R.  v.  Banks,  R.  &  R.  441 ;  other- 
man,  2  N.  &  McM.  90,  1819  ;  State  v.  wise  if  he  take  animo  furdhdi  after  the 
Lindenthall,  5  Rich.  237, 1852 ;  Elliott  horse  is  returned  to  its  destination, 
t;.  Com.,  12  Bush,  176,1876;  Com.  v.  Infra,  J  969;  R.  t?.  Charlewood,  1 
Williamson,  (Ky.)  27  S.  W.  Rep.  812,  Leach,  409.  Infra,  {  1062. 
1894 ;  People  v.  Smith,  23  Cal.  280,  *  R.  v,  Pratt,  1  Mood.  C.  C.  250 ;  R. 
1890 ;  Devor  v.  Territory,  (Okla.)  37  v.  Horner,  1  Leach,  270 ;  R.  r,  Wil- 
Pac.  Rep.  1092, 1894.  Hams,  6  C.  &  P.  390 ;  U.  S.  v,  Rod- 

"  Where  by  fraud,  conspiracy,  or  gers,  1  Mackey,  419,  1882;  State  v. 

artifice,    the    possession  is  obtained  Thurston,  2  McMull.  382, 1842;  Fra- 

with  a  felonious  design,  and  the  title  zier  v.  State,  85  Ala.  17, 1887 ;  People 

still  remains  with  the  owner,  larceny  v,  Tomlinaon,  102  Cal.  19, 1894 ;  State 

is   established.    .    .    .    Where  title  v.  Hall,  76  Iowa,  85,  1888;  Com.  r. 

as  well   as  possession  is  absolutely  Lannen,  153  Mass.  287,  1891.    ^S^pro, 

parted,  the  crime  is  false  pretence.''  3  962 ;  infra,  22  937,  973.    As  to  false 

Miller,  J.,  Loomis  v.  People,  67  N.  Y.  personation,  see  2  888. 

829, 1876-   Of,  R.  v.  Thomas,  9  C.  &  P.  •  R.  v,  Pearce,  2  East  P.  C.  603. 

741,  cited  infra,  2  965.     See,  also,  2  The  prisoner,  in  another  case,  was 

Russ.  on  Cr.  38-40,  etc. ;  R.  v.  Cooke,  hired  for  the  special  purpose  of  driv- 

12  Cox  C.  C.  10 ;  L.  R.  1  C.  C.  295 ;  ing  sheep  from  one  farm  to  another. 

White  V,  State,  11   Tex.   769,  1854.  and  instead  of  so  doing  drove  them, 

Infra,  2  973.  the  day  after  he  had  received  them,  a 

^  R.  V,  Pear,  2  East  P.  C.  685;  s.  C.  different  road,  and    sold   them ;  the 

1  Leach,  212 ;  R.  v.  Kendall,  12  Cox  jury  having  found  that  at  the  time 

C.  C.  598 ;  State  v,  Williams,  35  Mo.  the  prisoner  received  the  sheep  he 

229 ;  Smith  v.  Com.,  (Ky.)  27  S.  W.  intended  to  convert  them  to  his  own 

Rep.  852, 1894 ;  State  v.  Woodruff,  47  use,  instead  of  driving  them  to  the 

Kans.  151,  1891.  specified  farm,  the  judges  were  unani- 

*  R.  V.  Semple,  1   Leach,  420 ;    2  mously  of  the   opinion  that  he  was 

East  P.  C.  691 ;  and  see  R.  v.  Charle-  rightly  convicted  of  larceny.    R.  v, 

wood,  1  Leach,  409 ;  2  East  P.  C.  689.  Stock,  1  Mood.  C.  C.  87. 
Supra,  2  883.  See,  however,  as  diverg- 
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where  the  defendant  fraudulently  obtains  possession  of  money  from 
the  prosecutor,  on  the  false  statement  that  he  lives  near  to  H.,  to 
whom  he  is  to  pay  it ;  or  upon  any  other  false  device  ^  where  a 
gun  is  borrowed  by  a  guest  from  a  landlord,  on  the  pretence  that  it 
is  to  be  used  in  shooting  robins,  and  is  then  sold  f  where  a  gypsy 
or  other  pretended  witch  obtains  the  possession  though  not  the  pro- 
perty of  money  on  the  pretence  of  fortune-telling  f  where  goods  are 
obtained  by  a  common  carrier,  as  the  jury  find,  with  an  original 
fraudulent  intent  to  convert,  but  on  the  pretence  that  they  will  be 
delivered  at  the  place  of  destination,  and  are  on  the  road  appropri- 
ated to  the  carrier^s  use  ;*  where  the  owner  is  fraudulently  induced 
to  deposit  goods  in  the  hands  of  a  third  person  for  sale,  which  are 
then  fraudulently  obtained  from  such  third  person  f  where  a  watch 
and  some  money  are  deposited  by  the  prosecutor  with  the  defen- 
dant, induced  by  the  fraud  of  "  ring-dropping ;  "^  where  the  goods 
are  simply  deposited,  under  fraudulent  inducements,  for  the  defen- 
dant's inspection,  who  then  steals  them  f  where  money  is  deposited, 
also  under  fraudulent  inducements,  as  security  for  a  pretended  bet, 
and  then  stolen  by  the  party  obtaining  such  money  f  and  where  a 
person  falsely  personates  another,  and  obtains  goods  belonging  to 
such  other  from  a  bailee.* 

Where  only  possession  is  obtained,  yet  though  on  borrowing  the 
intention  were  to  return,  the  fact  that  the  bailment  was  fraudulently 

•  E.  V.  Brown,  36  Eng.  Law  &  Eq.  exhaustive  review  of  the  nice  dis- 
610 ;  Dears.  C.  0. 616 ;  R.  v.  Johnson,  tinctions  between  larceny  and  false 
2  Den.  C.  C.  310.  pretences,"  the  evidence  was  that  the 

'  Richards  v.  Ck)m.,  13  Gratt.  808,  defendant,  an    agent,    authorized  to 

1857.    See  supra,  i  886.  purchase  city  bonds  for  the  sinking 

»  E.  V,  Bunce,  1  F.  &  F.  528.  fond  of  the  city  of  Philadelphia,  ob- 

*'  State  V,  Thurston,  2  McMull.  382,  tained  through  his  clerk,  by  falsely 

1842.  alleging     that    he    had     purchased 

»  R.  V,  Campbell,  1  Mood.  C.  C.  $33,000  of  the  city  loan,  a  check  for 

179.  that  amount.  This  check  was  obtained 

•  Infra,  i  973.  animo  furandij  and  waa  then  fraudu- 
'  Infra,  J  974.  lently  converted.  It  was  held  by  a 
®  Ibid.  majority  of  the    court,  that  as    the 

•  Supra,  §  888.  owner  of  the  check  (the  city  treas- 
In  a  remarkable  case  decided  by  urer)  did  not  intend  to  part  with  the 

the  Philadelphia  Common  Pleas  in  property  of  the  check,  but  only  its 

1872,  and  reported  in  England  in  the  possession,  the  defendant  was  rightly 

twelfth  volume  of  Mr.  Cox's  reports,  convicted  of  larceny.    Com.  v,  Yerkes, 

wi^h  a  note  stating  that  the  case  is  re-  12  Cox  C.  C.  208.    See  Supra,  J  963 ; 

printed  "because  of  its  copious  and  infra,  ?  971. 
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obtained  saturates  the  whole  transaction  with  felony,  and  makes  the 
subsequent  conversion  larceny.* 

§  965.  If,  however,  the  property  in  the  goods  is  passed,  not  oon- 
otherwiae  <Ji*i<^^^*Jly  ^ut  absolutely,  then  at  common  law  (aside  from 
when  the  statutes  to  be  hereafter  noticed)*  a  prosecution  for 

in  goods  is  larceny  must  fail.^  Thus,  when  a  cheque  is  given  to  a 
^^^^^  '  servant  by  his  master,  to  be  handed  to  a  third  party, 
and  the  servant  appropriates  the  cheque,  this  is  larceny  ;*  but  if  the 
cheque  be  given  to  the  defendant  absolutely,  as  agent  for  a  creditor 
to  whom  it  is  to  be  handed,  the  property  passes  out  of  the  master, 
and  larceny  cannot  be  maintained.^  And  where  money  is  given  to 
A.  to  have  changed,  the  property  of  the  money  being  surrendered 
by  tlie  owner,  A.  cannot  be  convicted  of  stealing  the  nxoney,  when 
no  property  in  it  was  retained  by  the  owner,*  nor  can  he  be  con- 
victed of  stealing  the  change,  for  this  the  owner  of  the  money  never 
had.^  If,  however,  the  property  is  not  passed  to  the  party  taking, 
he  is  indictable  for  larceny.*  And  this  is  the  case  where  the  pro- 
perty in  the  money  is  not  passed  to  the  defendant,  but  he  obtains  it 
by  mistake  of  the  owner.* 

§  966.  Where  a  servant  or  bailee  has  bare  possession  of  goods. 
No  such  °^*  being  authorized  to  pass  the  property  in  the  same, 
property  it  is  larceny  fraudulently  to  obtain  from  him  such  pos- 
poeeessTon    session  and  then  convert  the  goods. '^     Thus  larceny  was 

*  State  v.  Coombs,  55  Me.  477, 1867.  Jacobs,  12  Cox  C.  C.  161.  QT.  B.tr. 
See  R.  V.  Wright,  supra,  J  887,  as  to  Gamble,  12  Cox  C.  C.  248;  and  see 
effect  of  returning  in  purging  offence,  note  to  supra,  {  956,  as  to  distinctioDs. 

*  Infra,  ?  1055.  ^  B.  v.  Sullens,  1  Mood.  C.  C.  129; 
»  Supra,  i  961 ;  R.  v.  Barnes,  T.  &  E.  v.  Bird,  12  Cox  C.  C.  254.     QT.  25 

M.  387 ;  2  Den.  C.  C.  59 ;  R.  v.  Dav-  Alb.  L.  J.  888.    Supra,  jj  862, 962. 

enport,  Arch.  PeePs  Acts,  5  ;  Lewer  v,  *  Justices  v.  People,  90  N.  Y.  12, 

Com.,  15  S.  &  R.  93,  1826;  Welsh  v.  1882;  Peoples.  Abbott, 58 Cal. 284.  See 

People,  17  111.  339,  1856;  Wilson  v.  Hildebrand  ».  People,  56  N.  Y.  394, 

State,  1  Porter,  118, 1834;  Kellogg  v,  1874,where  a  customer  laid  down  a  note 

State,  26  Ohio  St.  15, 1875.   See  Flem-  on  the  counter  which  the  clerk  seized, 

ing  V.  State,  136  Ind.  149.     A  fraudu-  This  was  held  larceny.    Supra,  i  956; 

lent   conversion  of  the  proceeds  of  and  see  R.  v.  McEale,  L.  R.  1  C.  C. 

property  placed  in  defendant's  hands  125;  11  CoxC.  C.82;  State  v.  Ander- 

to  enable  him  to  procure  a  loan  upon  son,  25  Minn.  66, 1878. 

it,  is    not   larceny  of  the   property.  •  Supra,  JJ  916,  957.    Infra,  J  976. 

People  V,  Cruger,  102  N.  Y.  810, 1886.  *®  Supra,  {  956 ;  R.  v.  Campbell.  1 

*  R.  V,  Metcalf,  1  Mood.  C.  C.  433.  Mood.  C.  C.  179 ;  R.  v.  Simpson,  2 

*  Supra,  ?  962  6 ;  R.  v.  Essex,  7  Cox  Cox  C.  C.  235 ;  R.  v.  Gillings,  1  F.  & 
C.  C.  384.  F.  36 ;  R.  v.  Hornby,  1  C.  &  K.  306 ; 

*  R.  V,  Thomas,  9  C.  &  P.  741  ;  R.  State  v.  Brown,  25  Iowa,  561,  1868 ; 
V.  Reynolds,  2  Cox  C.  C.  170 ;  R.  v.  Com.  ».  Cruikshank,  138  Pa.  194, 1890. 
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held  to  be  consummated  in  a  case  where  some  wheat,  not  fraudu- 

lently 

the  property  of  the  prosecutors,  but  which  had  been  obtained 
consigned  to  them,  was  placed  in  one  of  their  storehouses  y^S  or^ 
in  the  care  of  a  servant,  E.,  who  was  to  deliver  the  wheat  ^**^^^ 
only  to  the  orders  of  the  prosecutors  or  their  managing  prosecu- 
clerk,  C,  when  the  defendant,  who  was  in  the  employ  of  larceny. 
the  prosecutors,  obtained  the  key  of  the  storehouse  from 
E.,  and  was  allowed  to  remove  a  quantity  of  the  wheat,  upon  the 
fraudulent  representation  to  E.  that  he  had  been  sent  by  C,  and 
was  to  take  the  wheat  to  the  Brighton  railway  station  ;^  and  it  has 
been  held  larceny  for  a  person  to  take  aniTno  farandi  from  a  post- 
office  clerk  a  larger  sum  than  he  is  entitled  to,  knowing  the  money 
not  to  be  his.*    But  it  is  otherwise  when  absolute  property  is  trans- 
ferred by  an  authorized  agent  or  bailee.    This  being  the  case,  as  the 
cashier  of  a  bank  has  authority,  arising  from  the  nature  of  his  em- 
ployment, to  pay  the  money  of  the  bank  to  persons  presenting 
genuine  orders,  and  to  judge  of  their  genuineness,  it  is  not  larceny 
but  false  pretence  to  obtain  money  on  a  forged  cheque  from  such 
cashier.^ 


'  B.  V.  Robins,  29  Eng.  Law  &  Eq.  by  its  owner.  B.  went  on  the  same 
544;  6  Cox  C.  C.  420;  Dears.  C.  C.  train  with  it,  and  on  arrival  at  the 
418.    See  supra,  J  888.  station  received  it,  took  it  with  him, 

'  B.  V.  Middleton,  12  Cox  C.  C.  260,   and  appropriated  its  contents.    It  was 
cited  at  large  mpra,  i  916 ;  and  see  B.  held  that  A.  was  guilty  of  larceny  of 
V,  Oliver,  cited  4  Taunt.  274;  Cf,  com-  the  trunk  and  its  contents, 
ments  in  London  Law  Times,  Sept.       ^  B.  v.  Prince,  L.  B.  1  C.  C.  150 ;  11 
21, 1878,  p.  347.  Cox  C.  C.  198,    See  supra,  {  916,  for 

In  Com.  V,  Barry,  125  Mass.  890, 1878,  other  cases, 
the  evidence  was  that,  in  pursuance  of  Where  a  letter  addressed  to  J.  M., 
a  preconcerted  plan  with  B.,  A.  entered  St.  Martin's  Lane,  Birmingham,  in- 
the  baggage-room  of  a  railroad  station,  closing  a  bill  of  exchange,  drawn  in 
where  B.  had  a  valise  checked,  and  favor  of  J.  M.,  was  delivered  to  the 
presenting  a  check  corresponding  with  defendant,  whose  name  was  J.  M.,  and 
the  one  on  the  valise,  obtained  per-  who  resided  near  St.  Martin's  Lane, 
mission  from  the  baggage-master  to  Birmingham,  but,  in  truth,  the  letter 
place  a  package  in  the  valise.  While  was  intended  for  a  person  of  the  name 
the  attention  of  the  baggage-master  of  J.  M.,  who  resided  in  New  Hall 
was  called  away  by  B.,  A.  changed  the  Street ;  and  the  prisoner  who,  from  the 
checks  on  the  valise  and  a  trunk,  contents  of  the  letter,  must  have  known 
which  was  standing  underneath  the  that  it  was  not  intended  for  him,  ap- 
valise,  and  immediately  passed  out  of  plied  the  bill  of  exchange  to  his  own 
the  room.  By  means  of  this  substitu-  use ;  the  judges  held  that  it  was  no 
tion  of  checks,  the  trunk  was  carried  larceny,  because  at  the  time  when  the 
to  a  station  other  than  that  intended  letter  was  delivered  to  him,  the  de- 
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§  967.  When  the  possession  by  a  bailee  is  rightfoUy  obtained, 
the  mere  fact  of  the  subsequent  existence  of  the  animus 
biewhen  furandi  does  not  make  the  offenoe  larceny/  unless  by 
package  is  some  new  and  distinct  act  of  takings  as  by  severing  some 
hTbroken*^  part  of  the  goods  from  the  rest,  and  thereby  breaking 
though  bulk,  with  intent  to  convert  them  to  his  own  use,  the 
wasob-  offender  determines  the  privity  of  the  bailment,  and 
twnedfton^  SO  the  Special  property  thereby  conferred  upon  him.* 
Whether  the  separation  by  a  carrier  of  one  package  from 

fendant  had  not  the  animus  furandi,  Charlewood,  1  Leach,  409.  The  con- 
R.  V,  Mucklow,  1  Mood.  C.  C.  160 ;  tract  must  be  put  an  end  to  before  fel- 
R.  V,  Gk)dfrey,  8  C,  &  P.  563 ;  R.  v.  ony  can  be  committed ;  for  during  its 
Dayies,  36  Eng.  Law  &  Eq.  607 ;  Dears,  existence  the  person  having  possession 
C.  C.  640.  Supra,  {  806.  If,  on  the  under  it  has,  primd  fo/dt,  a  legal  pos- 
other  hand,  the  original  taking  of  the  session ;  therefore,  although  by  selling 
letter  had  been  fraudulent,  and  with  the  goods  without  breaking  he,  in  fact, 
knowledge  that  it  was  not  meant  for  destroys  the  privity  of  the  contract, 
the  defendant,  the  case  is  larceny.  R.  still  that  act  is  executed  in  respect  of 
V,  Glllings,  1  F.  4&  F.  86.  goods  which  are  at  the  time  in  his 

^  R.  v.  Thristle,  1  Den.  C.  C.  602.  legal  possession,  the  termination  of  the 
(cited  supra,  2  963) ;  R.  v.  Banks,  R.  contract  and  the  act  of  conversion 
&  R.  441 ;  People  v.  Anderson,  14  being  contemporaneous ;  there  is  not, 
Johns.  294,  1816 ;  Wilson  v.  People,  therefore,  a  caption  and  asportation 
39  N.  Y.  459, 1868.  of  the  goods  of  another,  which  isesscn- 

'  1  Hawk.  c.  33,  s.  1 ;  2  East  P.  C.  tial  to  the  offence  of  larceny.  And 
554;  1  Hale,  504;  2  Russ.  on  Cr.  (6th  upon  this  principle  R.  v.  Madox,  R.  St 
Am.  ed.)  56.  R.  92,  was  decided.    The  prisoner  was 

Mr.  CoUyer,  in  his  collection  of  stat-  master  and  owner  of  a  ship,  and  stole 
utes,  remarks :  ''  This  latter  position  some  of  the  goods  delivered  to  him  to 
has  been  disputed,  and  much  stress  carry.  It  was  held  not  larceny,  because 
has  been  laid  upon  the  unreasonable-  he  did  not  take  them  out  of  their 
ness  of  making  a  man  guilty  of  a  felony  packages.  But  if  the  package  of  goods 
for  stealing  part  of  that  of  which,  if  be  first  broken,  the  contract  is  deter- 
he  had  taken  it  all,  he  would  be  only  mined  by  that  act ;  the  legal  posses- 
guilty  of  a  misdemeanor ;  but  a  man  sion  of  the  carrier  is  at  an  en4 ;  and, 
is  equally  guilty  of  a  felony  in  taking  although  the  actual  possession  is  still 
the  whole  as  in  taking  a  part,  when  he  in  him,  the  property  revests  in  the 
has  done  an  act  to  determine  the  priv-  owner,  and  any  subsequent  act  ot 
ity  of  contract.  The  cause  of  the  dis-  conversion  is  strictiy  an  act  committed 
tinction  is  to  be  found  in  the  necessity  upon  the  goods  of  another,  and  the 
of  an  accurate  distinction  between  a  larceny  is  complete.  It  may  be  ob- 
breach  of  trust  and  an  act  of  felony ;  served  that,  in  the  latter  case,  the 
and  the  principle  is,  that  felony  cannot  offence  is  the  same,  whether  it  be 
be  committed  by  a  person  having  a  committed  upon  the  whole  or  upon 
legal  possession  of  goods ;  as,  for  in-  part."  Bum's  Justice  (29th  ed.),  tit 
stance,  under  a  contract    See  R.  v.   Lasceky. 
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a  mass  of  packages^  without  breaking  the  wrapper  or  boxing  of  the 
package  so  separated,  is  such  a  breaking  bulk,  has  been  contested. 
The  affirmative  is  maintained  in  Massachusetts  and  New  York.^ 
The  negative  appears  to  be  the  prevalent  view  in  England.' 

§  968.  A  bailment  may  be  also  determined  by  a  fraudulent  sev- 
erance by  the  bailee,  so  as  to  make  him  guilty  of  larceny,  j^^^  ^ 
Thus,  in  an  English  case  that  came  up  before  all  the  wherebail- 
judges,  the  prisoner  was   sent  out  by  a  tailor  to  sell  lennined 
clothes  in  a  particular  county ;  the  price  of  each  article  i^fSw- 
was  fixed,  and  the  clothes  were  intrusted  to  the  prisoner  *"**• 
on  the  arrangement  that  he  was  to  sell  them  at  the  price  fixed,  he 
receiving  3s.  in  the  pound  on  the  amount  received  for  them,  and 

Where  a  miller  haying  received  ba-  bags  of  wheat  to  the  prisoner^  a  ware- 
rilla  to  grind,  fraudulently  abstracted  houseman,  for  safe  custody,  until  they 
part  of  it,  returning  a  mixture  of  should  be  sold  by  the  prosecutor,  and 
barilla  and  plaster-of-Paris,  it  was  the  prisoner's  servant,  by  direction  of 
considered  larceny.  Com.  v,  James,  1  the  prisoner,  emptied  four  of  the  bags. 
Pick.  376, 1823.  See  1  Hawk.  38,  s.  56 ;  and  mixed  their  contents  with  other 
State  V,  Fairclough,  29  Conn.  47, 1860.  inferior  wheat,  and  part  of  the  mix- 
Where  a  carrier,  while  his  contract  ture  was  disposed  of  by  the  prisoner, 
is  in  the  coarse  of  completion,  opens  and  the  remainder  was  placed  in  the 
the  pack  and  takes  out  part  of  the  prosecutor's  bags,  which  had  thus 
goods,  he  commits  a  larceny;  but  if  been  emptied,  and  there  was  no  sever- 
he  run  away  with  the  whole  it  is  a  ing  of  any  part  of  the  wheat  in  any 
breach  of  trust,  and  no  larceny.  But  other  bag,  and  the  intent  was  to  em- 
if,  after  arriving  at  the  place  where  bezzle  that  part  only  which  was  so 
he  should  deliver  his  charge,  he  steal  severed ;  it  was  held  that  the  prisoner 
a  part  or  the  whole,  it  is  a  larceny,  was  guilty  of  larceny  in  taking  the 
1  Hale,  504;  Staundf.  25.  wheat  out  of  the  bag.  B.  v.  Brazier, 
Merely  to  take  one  article  away  B.  &  R.  337  ,*  and  see  B.  v,  Madox, 
which  is  not  bound  up  in  bulk  with  Ibid.  92. 

others  is  not,  according  to  the  English  Under  the  special  statutes,  to  sus- 
rule,  breaking  bulk.  B.  v.  Glass,  1  tain  a  charge  of  larceny  by  a  bailee,  it 
Den.  C.  C.  215 ;  2  C.  &  K.  395.  This  is  necessary  to  prove  some  act  of  con- 
has  been  applied  to  the  case  of  a  version  inconsistent  with  the  purpose 
letter-carrier  taking  a  bank  bill  out  of  the  bailment  B.  v.  Jackson,  9  Cox 
of  an  envelope.  B.  v.  Glass,  tU  aupra  ;  C.  C.  505.  See  tn/ra,  3  1009. 
though  it  is  otherwise  if  one  bank  ^  Ck)m.  v.  Brown,  4  Mass.  580, 1808  ; 
note  is  taken  out  of  a  bundle.  Ibid.  Nichols  v.  People,  17  N.  Y.  114, 1858, 
So  it  is  not  larceny  for  a  carrier  to  overruling  People  v.  Nichols,  3  Parker 
take  one  truss  of  hay  from  a  load,  not  C.  B.  579,  1857. 
boundtogether,  of  several  trusses.  B.  '  B.  v.  Cornish,  6  Cox  C.  C.  432; 
V.  Pratley,  5  C.  &  P.  533 ;  nor  for  a  Dears.  425 ;  B.  r.  Madox,  B.  &  B.  92 ; 
drover  to  take  one  sheep  from  a  flock,  cited  more  frilly  infra;  B.  t;.  Howell, 
B.  V.  Beilly,  Jebb,51.  7  C.  &  P.  325;  B.  v.  Pratley,  5  0.  & 
Where  the  prosecutor   sent    forty  P.  533. 
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being  bound  to  bring  back  the  remainder  of  the  clothes  which  were 
unsold.  The  prisoner  received  from  the  prosecutor  a  parcel  of 
clothes  on  these  terms,  but,  instead  of  selling  them,  he  fraudulently 
pawned  a  portion  of  them  for  his  own  benefit,  and  afterward  fraud- 
ulently misappropriated  the  residue  to  his  own  use.  It  was  held 
that  the  original  bailment  of  the  goods  to  the  prosecutor  was  deter- 
mined by  the  unlawful  act  of  pawning  part  of  them,  and  that  the 
subsequent  fraudulent  misappropriation  of  the  remainder  amounted 
to  larceny.* 

§  969.  It  need  scarcely  be  added  that  where  a  bailment  has 
Exception  ®^P^^  ^7  ^*®  <>wn  limitations,  and  the  property  reverts 
where  the  to  the  master's  possession,  it  is  larceny  for  the  ex -bailee 
expiree  of  to  Steal  any  article  it  may  have  included.'  In  illnstra- 
'^^^'  tion  of  this  rule  may  be  noticed  an  English  case,  where 
certain  coals  were  delivered  to  the  prisoner,  who  had  been  sent  for 
them  by  his  master,  and  deposited  in  the  master's  cart,  their  price 
being  entered  to  the  master's  account.  On  the  road  home  the 
prisoner  disposed  of  a  portion  of  the  coals.  It  was  held  that  this 
was  larceny  of  the  coals  and  not  embezzlement,  the  prisoner  having 
determined  his  exclusive  possession  of  the  coals  when  they  were 
deposited  in  the  cart,  and  the  possession  from  that  time  being  in  the 
master.'  And  determinatioa  of  a  bailment  can  be  inferred  from 
the  dealings  of  the  parties.^ 

§  970.  It  is  proper  to  say  that  by  English  statutes  (20  &  21 
Vict,  and  24  &  25  Vict.)  the  common  law,  in  this 
baiiees^^  respect,  has  been  changed,  and  stealing  by  bailees  is 
open  in  made  larceny,  irrespective  of  the  limitations  imposed  by 
to  proBecu-  the  common  law.  Similar  statutes  have  been  adopted  in' 
several  of  the  United  States.'  These  will  hereafter  be 
discussed.' 

Vin.    BY  ASSIGNEE  OR  VENDEE. 

§  971.  A  party  obtaining  goods  from  another  by  sale  is  not  liable, 

as  we  shall  have  frequently  occasion  to  see,  to  a  prosecution  for 

» 

^  E.  V.  Poyser,  2  Den.  C.  C.  283 ;  T.  C.  &  K.  618,    Supra,  {{  956,  962  a. 

&  M.  559 ;  5  Cox  C.  C.  241.  As  to  embezzlement  in  such  cases,  see 

«  B.  V,  Charlewood,  1  Leach,  409 ;  2  ir^fra,  {  1027. 

East  P.  C.  689.  See  R.  v.  Stear,  1  Den.  *  R.  v,  Stear,  tU  9uprct, 

C.  C.  349 ;  R.  v.  Cornish,  33  Eng.  Law  *  As  to  New  York  statute,  see  note 

&  Eq.  527 ;  Dears.  425 ;  6  Cox  C.  C.  to  supra,  J  888. 

432.    See  mpra,  i  892.  •  See  infra,  JJ  1049  et  9eq. ;  and  see 

»  R.  v.  Reed,  Dears.  C.  C.  257 ;  18  R.  v.  Aden,  12  Cox  C.  C.  612. 
Jur.  67.    See,  also,  R.  v,  Hayward,  1 
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larceny,  no  matter  how  fraudulent  may  have  been  the  pre-  ^}^J^ 
tences  by  which  the  sale  was  obtained.^   This  rule,  how-  force  does 
ever,  does  not  apply  when  the  goods  were  obtained  by  ^erpn^ 
force  or  threats  of  force.*  ®^y- 

^  Supra,  32  dl^y  dl^>  ^^  i    B-    v.  him  six  knives  to  grind.    He  ground 

Wilson,  8  C.  4&P.  Ill ;  Lewerv.  Com.,  them  and  demanded  6^.  Sd.  for  them, 

16  S.  &  B.  98, 1826.     QT.  Fleming  v.  the  ordinary  charge  being  Is.  6d.    B. 

State,  136  Ind.  149,  1893.    See  notice  refused  to  pay  5«.  6d     The  prisoner 

of  New  York  statute,  mpra,  i  888,  note,  then  threatened  B.,  and  said  he  would 

'  B.  V.  Lovell,  L.  B.  8  Q.  B.  D.  185 ;  make  her  pay,  and  ultimately,  in  con- 

44  L.  T.  319.    Supra,  i  915.  sequence  of  her  fears,  she  gave  the 

The  defendant  acted  as  auctioneer  prisoner  5s,  6d.    The   prisoner  was 

at  a  mock  auction,  and  knocked  down  indicted  for  larceny  of  the  bs.  6d.,  and 

some  cloth  for  26«.  to  B ,  who  had  not  the  chairman  on  the  trial  directed  the 

bid  for  it,  as  the  defendant  knew,  and  jury  that,  if  the  money  was  obtained 

B.  refused  to  take  the  cloth  or  pay  for  by  frightening  the  owner,  the  pris- 

it;  upon  which  the  defendant  refused  oner  was  guilty  of  larceny.    The  jury 

to  allow  her  to  leave  the  room  unless  having  convicted  the   prisoner,  the 

she  paid.    Ultimately  she  paid  the  conviction  was  sustained  by  the  court 

26s,  to  the  defendant  and  took  the  for  crown  cases  reserved  (1881). 

cloth.    She  paid  the  26«.  because  she  In  another  case  the  prisoners,  pre- 

was  afraid.    The  defendant  was  in-  tending  that  one  of  them  was  a  sea 

dieted  for,  and  convicted  of,  feloni-  captain,  and  a  Frenchman  unable  to 

ously  stealing  these  26«. ;  and  it  was  speak  English,  offered  to  the  prosecu- 

held  by  the  English  judges  in  banc  trix  a  dress  for  sale  at  25s,,  saying 

that  the  conviction  was  right,  because,  that  if  she  would  give  that  price  for 

if  the  force  used  to  B.  made  the  taking  it,  she  should  have    another   dress, 

a  robbery,  larceny  was  included  in  which  was  produced,  worth  12a.  into 

that  crime ;  if  the  force  was  not  suffi-  the  bargain.    The  prosecutrix  agreed 

cient  to   constitute  a   robbery,  the  to  this,  and  took  a  sovereign  and  a 

taking   of   the   money   nevertheless  shilling  from  her  pocket.    Whilst  she 

amounted  to  larceny,  as  B.  paid  the  was  holding  the  money,  one  of  the 

money  to  the  defendant  against  her  prisoners  opened  her  hand  and  took 

will,  and  because  she  was  afraid.    B.  it  out,  though  not  forcibly.    He  then 

V,  McGrath,  L  B.  1  G.  0.  205 ;  18  W.  declined  to  take  the  other  49.,  but  laid 

B.  119 ;  37  L.  J.  M.  C.  7.    It  was  held,  down  the  dress  first  produced,  and  re- 

also,  that  under  the  circumstances  it  fused  to  let  the  prosecutrix  have  the 

wasnotnecessary  that  the  jury  should  other.    The   dress    proved  to  be  of 

be  asked  whether  B.  paid  the  money  little  value.    It  was  held   that  the 

against  her  will,  as  from  the  evidence  prisoners  were  properly  convicted  of 

it  was  clear  that  there  could  have  larceny.    B.  v.  Morgan,  29  Eng.  Law 

been  no  doubt  in  the  minds  of  the  &  Eq.  543 ;  Dears.  0.  0.  395 ;  6  Cox 

jury  that  the  money  was  so  paid.   See  C.  0.  408. 

Zink  V,  People,  ut  supra,  Ir^fra,  2  973.  On  the  same  reasoning  the  follow- 
In  B.  V,  Lovell,  ut  supra,  the  proof  ing  was  held  to  constitute  larceny : 

was  that  B.  engaged  the  prisoner  to  The  defendant  went  into  a  shop  and 

grind  scissors,  and  paid  him  when  asked  to  buy  a  chattel,  and  was  re- 

they  were  ground.     B.  then  handed  ferred  by  the  clerk  to  the  shopkeeper, 
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§  972.  The  sale,  to  bar  laroenj^  must  be  complete.^  Thus  where 
Bale  must  *^®  defendant,  having  bargained  for  goods,  for  which,  by 
be  com-  the  custom  of  trade,  the  price  should  have  been  paid  be- 
fore they  were  taken  away,  took  them  without  the  con- 
sent of  the  owner,  and  at  the  time  he  bargained  for  them  did  not 
intend  to  pay  for  them,  but  meant  to  get  them  into  his  own  posses- 
sion and  dispose  of  them  for  his  own  benelSt,  this  was  ruled  to  be 
larceny.'  And  where  the  defendant  put  goods  into  a  cart  upon  the 
express  condition  that  they  should  be  paid  for  before  they  were 
taken  out  of  the  cart,  and  then  took  them  out  of  the  cart  witbout 
paying  for  them,  and  converted  them,  his  intention  being  &om  die 
b^inning  to  get  the  goods  by  fraud,  larceny  was  in  like  manner 
held  to  be  proved.' 

§  973.  A  transfer  obtained  by  a  fraudulent  trick  does  not  shield 
the  taker .^  The  defendant,  in  the  presence  of  the  prosecutor,  picked 
up  a  purse  in  the  street,  containing  a  receipt  of  £147  for  a  ''  rich 
Transfer  brilliant  diamond  ring,''  and  also  the  ring  itself;  it  was 
d^ '  "is*  "  *^®°  proposed  that  the  ring  should  be  given  to  the  prose- 
or  tnok  cutor,  upou  his  depositing  his  watch  and  some  money  as  a 
sale.  security  that  he  would  return  the  ring  as  soon  as  his  pro- 

who  refused  to  let  him  have  it  except  In  R.  v,  Hollis,  49  L.  T.  (N.  S.) 
upon  his  father's  order.  Afterward,  672;  L.  R.  12  Q.  B.  D.  25;  15  Cox  C 
without  having  obtained  such  order,  C.  d45,  a  conyiction  of  larceny  was 
and  in  the  absence  of  the  shopkeeper,  sustained  on  the  following  &ctB :  The 
he  asked  to  see  the  chattel.  When  it  prisoner  and  another  person  went  to 
was  shown  him  by  the  clerk,  he  took  an  inn.  The  prisoner  asked  the  bar- 
it  from  the  counter,  told  the  clerk  maid  for  whiskey.  He  put  down  half 
that  he  had  made  it  all  right  with  the  a  sovereign,  and  received  9«.  Qd.  in 
shopkeeper,  and  carried  it  away.  Com.  silver  in  change.  He  then  asked  for 
V.  Wilde,  5  Gray,  83, 1855.  This  can  be  the  half-sovereign  back,  saying  he 
sustained  on  the  ground  that  there  thought  he  had  change.  She  gave  it 
was  no  assent  to  the  transfer.  back.    His  companion  then  asked  for 

^  Supra,  {{  915,  959 ;  B.  v.  Cohen,  2  a  cigar.  She  served  him  with  it.  The 
Den.  C«  C.  249 ;  State  v,  Anderson,  25  prisoner  then  put  down  10».  in  silver 
Minn.  66, 1878.  and  a  half-sovereign,  asking  the  bar- 

'  B.  V.  Gilbert,  1  Mood.  C.C.  185.  See  maid  to  give  him  a  sovereign  for  it^ 
Com.  V.  Wilde,  as  above  explained.       which  she  did.    His  companion  kept 

'  R.  V,  Pratt,  1  Mood.  C.  C.  250.         on  engaging  the  barmaid's  attention. 

*  Supra,  i  964;  Miller  v.  Com.,  78  The  prisoner  never  returned  the  9*. 
Ky.  15, 1879 ;  People  v.  Tweed,  1  N.Y.  M.  which  the  barmaid  gave  him  in 
Cr.  R.  97, 1881 ;  Grunson  v.  State,  89  the  first  instance.  The  barmaid  never 
Ind.  533, 1883.  See  U.  S.  v.  Murphy,  intended  to  part  with  her  master's 
1  MacA.  &  Mc.K.  875, 1880 ;  Hall  v.  money  except  for  full  consideration. 
State,  6  Baxt  522, 1873. 
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portion  of  the  valae  of  it  should  be  paid  to  him  by  the  defendant ; 
the  prosecutor  accordingly  deposited  his  watch  and  money^  which 
were  taken  away  by  some  of  the  defendant's  confederates;  but 
the  ring  turned  out  to  be  of  the  value  of  10«.  only  and  the 
watch  and  the  money  were  never  returned ;  it  was  left  to  the  jury 
to  say  whether  this  was  not  an  artful  and  preconcerted  scheme 
to  get  possession  of  the  prosecutor's  watch  and  money ;  and  the 
jury  being  of  that  opinion  convicted  the  defendant.^  In  another 
case,  the  defendant  being  convicted  of  larceny  under  the  same  cir- 
cumstances^ and  the  case  being  reserved  for  the  opinion  of  the 
judges,  nine  of  them  were  of  opinion  that  this  practice  of  ring- 
dropping  amounted  to  larceny;  and  they  distinguished  it  from 
the  case  of  a  loan ;  for  here  although  the  possession  was  parted 
with,  the  property  in  the  goods  was  not.* 

§  974.  The  transfer  to  pass  such  title  as  bars  larceny  must  be  the 
consent  of  two  minds  to  one  thing.^    Hence  where  a  de- 
fendant offered  to  give  the  prosecutor  gold  for  bank  notes,  m^aS^bT 
and  upon  the  prosecutor's  laying  down  some  bank  notes  ^-J^"' 
for  the  purpose  of  having  them  changed,  the  defendant  minds 
took  them  up  and  went  away  with  them,  promising  to  thing! 
return  immediately  with  the  gold,  but  in  fact  never  re- 
turned, and  was  indicted  for  stealing  them :  Wood,  B.,  left  to  the 
jury  to  say  whether  the  defendant  had  the  animus  furandi  at  the 
time  he  took  the  notes ;  and  said  that,  if  they  were  of  that  opinion, 
the  case  clearly  amounted  to  larceny.*    To  adopt  the  language  of 
the  same  judge,  "A  parting  with  the  property  in  goods  could  only 
be  effected  by  contract,  which  required  the  assent  of  two  minds ;  but 
in  this  case  there  was  not  the  assent  of  the  mind  either  of  the  prose- 
cutor or  of  the  prisoner,  the  prosecutor  only  meaning  to  part  with 
his  notes  on  the  faith  of  having  the  gold  in  return,  and  the  prisoner 

» R.  v.  Patch,  1  Leach,  273.    SeeDe-  R.  v,  Solomons,  62   L.   T.    (N.  S.) 

frese  V,  State,  8  Heisk.  53,  1871.    But  672. 

where  the  prosecutor  gave  the  pris-  '  B.  v,  Watson,  2  Leach,  730 ;  s.  c. 

oner  money  for  purses  into  which  the  2  East  P.  0.  680.    Supra,  {  964. 

latter  had  by  a  trick  appeared  to  drop  '  Whart  on  Ck>nt.  2  4.  Supra,  {  915 ; 

money,    it   was    held    that,    having  Shipply  v.  People,  86  N.  Y.  875, 1881 ; 

parted  with  his  property  in  the  money  Peck  v.  State,  9  Tex.  App.  70, 1880. 

in  exchange  for  the  purses  and  their  *  B.  v,  Oliver,  cited  4  Taunt  274 ; 

contents,  he  could    not  charge  the  2  Buss.  122,  s.  c. ;  2  Leach,  1072 ;  B.  & 

prisoner  with  larceny,  but  that  the  B.  215.   Supra,  {  971. 
latter  was  guilty  of  &lse  pretence. 
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never  meaning  to  barter^  but  to  steal/''     And  where  money  is 
passed  conditionally  to  another^  who  before  the  condition  is  per- 

^  See  B.  V,  Bodway,  9  C.  &  P.  784.  turned  oat  to  be  only  waste  paper ; 

See  suprOf  {  964.  but  P.,  after  detection,  refused  to  give 

Where  a  hosier,  by  the  desire  of  the  up  S/s  money.   This  was  held  larceny 

defendant,  took  a  parcel  of  silk  stock-  in  P.  and  his  associates.    Stinson  v. 

ings  to  his  lodgings,  out  of  which  the  People,  43  111.  397,  1867.     See  R.  v. 

defendant  choose  six  pairs,  which  were  Bobson,  B.  &  B.  413. 

laid  on  the  back  of  a  chair ;  and  the  Where  the  prisoner  went  into  a  shop 

defendant  then  sent  the  prosecutor  and  asked  for  change  for  half-a-crown, 

back  to  his  shop  for  some  articles,  and  and  the  shopman  gave  him  two  sfail- 

while  he  was  absent  absconded  with  lings  and  sixpence ;  the  prisoner  held 

the  stockings ;  the  judges  held  that  out  the  half-crown,  and  the  shopman 

this  amounted  to  larceny,  as  the  de-  just  took  hold  of  it  by  the  edge,  but 

fendant  clearly  obtained  possession  of  never  actually  got  it  into  custody,  and 

the  goods  animo  furandi,  and  as  the  the  prisoner  ran  away  with  the  change 

prosecutor  did  not  assent  to  the  sale,  and  the  half-crown :  upon  an  indict- 

B.  V,  Sharpless,  1  Leach,  108 ;  2  East  ment  for  stealing  the  two  shillings  and 

P.  C.  675.  sixpence,  Parke,  J.,  held  it  to  be  lar- 

In  another  case,  one  of  the  defen-  ceny,  but  doubted  whether  an  indict- 
dants  persuaded  the  prosecutor,  by  a  ment  would  lie  for  stealing  the  half- 
preconcerted  plan,  to  deposit  his  money  crown.  B.  v,  Williams,  6  C.  &  P.  390. 
with  another  of  the  defendants  as  a  And  see  B.  v.  Twist,  12  Cox  0.  G.  509; 
deposit  upon  a  pretended  bet,  and  the  B.  v.  Johnson,  2  Den.  310. 
stakeholder  afterward,  upon  pretence  Another  illustration  is  found  in  a 
that  one  of  his  confederates  had  won  crown  case  reserved  decided  in  Feb. 
the  wager,  handed  the  money  over  to  1873.  The  prosecutor  agreed  to  sell  a 
him ;  it  was  left  to  the  jury  to  say  load  of  onions  to  the  defendants  for 
whether,  at  the  time  the  money  was  cash.  The  defendants  pretended  to 
taken,  there  was  not  a  plan  that  it  agree  to  this,  and  said,  "You  shall 
should  be  kept,  under  the  false  color  have  your  money  directly  the  onions 
of  winning  the  bet,  and  the  jury  found  are  unloaded."  The  onions  were  un- 
that  there  was.  The  offence  was  held  loaded,  and  the  prosecutor  asked  for 
to  be  larceny;  because,  at  the  time  his  money,  which  the  defendants  would 
the  defendants  obtained  the  money  not  pay,  but,  bn  receiving  a  bill  from 
from  the  prosecutor,  he  parted  with  the  prosecutor,  put  a  cross  on  it,  de- 
the  possession  only,  and  the  property  clared  that  they  had  a  receipt,  and 
was  to  pass  eventually  only  if  the  hurried  off  with  the  onions.  The  jury 
other  party  won  the  wager.  B.  v.  found  that  the  defendants  never  in- 
Bobinson,  B.  &  B.  413.  See,  also,  B.  tended  to  pay.  It  was  ruled  to  be 
V.  Homer,  1  Leach,  325;  Cald.  295.  clear  that  there  was  not  such  an  agree- 
Aliter,  if  money  was  absolutely  parted  ment  between  the  prosecutor  and  the 
with.  B.  V.  Nicholson,  2  Leach,  698.  defendants  to  the  same  exact  thing  as 
So  where  S.,  induced  by  the  subter-  made  out  a  sale.  "  If,  in  this  ca^e," 
fuges  of  three  fellow-passengers  in  a  said  Kelly,  C.  B.,  "  it  had  been  in- 
railway  car,  made  a  wager  with  one  of  tended  by  the  prosecutor  to  give  credit 
them  and  deposited  his  stake  with  P.,  for  the  price  of  the  onions,  even  for  a 
another  of  them.  The  opposite  stake  single  hour,  it  would  not  have  been 
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formed   steals   it,  the  ease,  as  we  will   presently  see,  is   one  of 
larceny.^ 

§  975.  Hence  a  transfer  of  property,  so  as  to  bar  lar- 
ceny,  does  not  exist  when  there  is  a  condition  which  still  tionai 
reserves  a  property  in  the  vendor.^  Thus,  as  we  have  just  d^'iVot 
seen,  if  a  sale  be  for  cash,  the  taking  of  the  goods  without  ^^^  ^^^ 
paying  cash  is  larceny.* 

§  976.  Where  a  replevin  is  fraudulently  sued  out,  and  by  that 
means  another  man's  horse  is  obtained  and  carried  away,  it  is  held 
that  larceny  may  be  maintained;^  and  so  where  one,  having  no 
cause  of  action,  sues  out  a  writ  for  a.  fictitious  demand,  jfodefenoe 
and  thus  gets  possession  of  the  property  of  another,  which  that  goods 
he  converts  to  his  own  use,  and  with  intent  to  defraud  tained  by 

larceny,  but  it  is  clear  that  no  credit  amended,  and  therefore  the  prisoner 

was  given  or  ever  intended  to  be  given,  could  not  be  convicted,  as  she  had 

Jf  the  seller  delivers  first  brfore  the  money  never  taken  nineteen  shillings  at  all, 

is  paid,  and  the  buyer  fraudulently  runs  but  the  majority  of  the  judges  thought 

off  with  the  article,  or  if,  on  the  other  that  she  might  have  been  convicted 

hand,  the  buyer  pays  first,  and  the  seller  on  an  indictment    for    stealing  one 

frattdulenily  runs  off  with  the  money,  sovereign  if  the  issue  had  been  prop- 

without  delivering  the  thing  sold,  it  is  erlyleft  to  the  jury.    R.  v.  Bird,  12 

equally  larceny r    R.  v.  Slowly,  12  Cox  Cox  C.  C.  267 ;  C.  C.  R.  42  L.  J.  M. 

C.  C.  269 ;  27  L.  T.  (N.  S.)  808.    See  C.  44."    Roscoe  C.  P.  p.  638.    See  dis- 

R.  V,  McGrath,  11  Cox  C.  C.  347;  L.  tinctions  taken  in  this  respect,  mpra, 

R.  1  C.  C.  205.  U  956,  965. 

»  R.  V.  McKale,  L.  R.  1  C.  C.  125 ;  «  Supra,  {J  888,  972,  974.    In  R.  v. 

11  Cox  C.  C.  32.    Supra,  §  972.  Goode,  2  C.  &  P.  422,  n.,  it  was  held 

"  In  two  recent  cases  the  prisoner  larceny  in  A.  to  fraudulently  get  from 

was  charged  with  stealing  nineteen  B.  a  note  to  deposit  in  bank,  because 

shillings.   In  both  the  prosecutor  gave  B.  did  not  intend  to  part  with  his 

the  prisoner  a  sovereign,  under  the  property  until  the  condition  was  ful- 

expectation   that   nineteen  shillings  filled.    See  People  v.  Call,  1  Denio, 

change  were  to  be  given.    In  the  first  120,  1845 ;  People  v.  Hildebrand,  56 

case  the  chairman  of  Quarter  Sessions  N.  Y.  894,  1874 ;  Dignowitty  v.  State, 

amended  the  indictment  to  one  for  17  Tex.  521,  1856 ;  and  cases  cited 

stealing  a  sovereign,  and  directed  the  supra,  {{  956,  957. 

jury  that  if  they  believed  that  the  •  R.  v.  Cohen,  2  Den.  C.  C.  249 ; 

prisoner  at  the  moment  of  obtaining  R.  v.  Campbell,  1  Mood.  C.  C.  179 ; 

the  sovereign  intended  by  a  trick  felo-  R.  v.  Gilbert,  Ibid.  185 ;  R.  v.  Slowly, 

niously  to  deprive  the  prosecutor  of  12  Cox  C.  C.  269.    See  R.  v.  Box,  9 

the  sovereign,  thiey  were  to  find  a  ver-  C.  &  P.  126 ;  cited  supra,  {  885. 

diet  of  guilty,  and  it  was  held  that  the  *  1  Hale,  507  ;  1  Hawk.  c.  83,  s.  12 ; 

direction  was  right.    R.  v.  Gumble,  42  3  Inst.  108 ;  R.  v.  Farre,  Kel.  43 ;  R. 

L.  J.  M.  C.  7 ;  L.  R.  2  C.  C.  1.  In  the  v.  Summers,  8  Salk.  194. 
second  case  the  indictment  was  not 
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legal  pro-    the  owner.*  But  it  may  be  questioned  whether  such  cases 

oeee,  where  "^  ^, 

Buch  pro-  are  not  more  properly  extortionate  abuse  of  process  as  an 
frauda-  offence  at  common  law.  And  where  money  is  paid  volun- 
lent.  tarily  to  one  who  falsely  represents  himself  as  an  officer 

with  a  warrant  to  arrest^  the  latter  is  not  indictable  for  larceny.* 


IX.   INDICTMENT. 

§  977.  The  indictment  in  larceny  is  considered  in  other  works, 
to  which  reference  is  made,  as  follows : 
Indict-  Name  and  addition  of  defendant,  Whart.  Cr.  PL  & 

ment  must   _^  ' 

be  for-  Pr.  96. 

W1Q.11  IT 

oornoL  Name  and  addition  of  owner,  etc.,  Whart.  Cr.  PL  &  Pr. 

§  109 ;  Whart.  Cr.  Ev.  §  94. 

Description  of  written  instrument  in,  Whart.  Cr.  PL  &  Pr. 
§167. 

Proof  of  same,  Whart.  Cr.  Ev.  §  114. 

Description  of  articles  stolen,  Whart  Cr.  PL  &  Pr.  §  206. 

Evidence  of  same,  Whart.  Cr.  Ev.  §  121. 

Averment  of  value,  Whart.  Cr.  PL  &  Pr.  §  213. 

Proof  of,  Whart.  Cr.  Ev.  §  126. 

Description  of  money  or  coin,  Whart.  Cr.  PL  &  Pr.  §  218. 

Proof  of  same,  Whart.  Cr.  Ev.  §  122. 

Joinder  of  articles  in,  Whart.  Cr.  PL  &  Pr.  §§  243  et  seq. 

Joinder  of  counts  in,  with  receiving  stolen  goods,  Whart.  Cr.  PL 
&  Pr.  §§  286  et  seq. 

Technical  averments  in,  Whart.  Cr.  PL  &  Pr.  §  266.' 

The  indictment  must  allege  that  the  defendant  "  feloniously  did 
steal,  take,  and  carry  away''  the  goods  in  question.^ 

In  some  jurisdictions  it  is  necessary  to  aver  that  the  taking  was 
without  the  owner's  assent,^  and  that  the  intent  was  to  deprive  the 
owner  of  his  property." 

§  978.  As  is  elsewhere  seen,  counts  for  larceny  can  be  joined 

^  Com.  V.  Low,  Thach.  C.C.  477,1887.  that  were  not  larceny  at  common  law, 

'  Perkins  v.  State,  68  Ind.  317, 1878.  the  indictment  should  show  in  which 

'  For  Forms,  see  Whart.  Prec.  tit  one  of  the  ways  the  accused  is  charged. 

"  Lakceny."  State  v.  Henn,  89  Minn.  464, 1888. 

*  Whart.  Cr.  PL  &  Pr.  i  266 ;  Com.  v.  »  Supra,  i  915 ;  Bowling  v.  State,  18 

Pratt,  132  Mass.  246, 1882.  See  Yates  v.  Tex.  App.  388,  1882. 

State,  67  Ga.  770, 1881 ;  Sovine  v.  State,  •  Tallart  v.  State,  14  Tex.  App.  284. 

86  Ind,  576, 1882.  Where  the  code  de-  1883. 

fines  some  ways  of  committing  larceny 
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with  those  for  embezzlement,  and  receiving  stolen  goods.^  Various 
In  Ohio  this  is  settled  by  statute.^    Property  may  be  f^"'*!*"^?^ 
stated  in  different  ways  in  different  counts.^ 

How  far  articles  belonging  to  different  owners  may  be  grouped  is 
elsewhere  considered/ 

Where  a  joint  ownership  is  averred,  it  must  be  proved  as  laid.* 
§  979.  Ownership  must  be  distinctively  averred,  either  in  a  spe- 
cific person,  or  a  person  unknown  to  the  grand  jury.*  ownerahip 
"  Of  the  goods  and  chattels  '^  of  the  owner  is  a  sufficient  must  be 

.  .  stated. 

averment  of  ownership.^    When  required  by  statute,  the 

taking  must  be  averred  either  directly  or  inferentially  to  be  without 

the  owner^s  consent.®    But  this  is  not  necessary  at  common  law.^ 

It  is  not  sufficient,  at  common  law,  to  aver  ownership  in  a  part- 
nership without  giving  the  names  of  the  partners.^® 

The  goods  may  be  averred  to  be  of  a  person  unknown,^"  and  this 
sufficiently  negatives  ownership  in  the  defendant.^' 

As  we  have  seen,  the  ownership  may  be  averred  to  be  in  either 
special  or  general  owner.^* 

*  Whart  Cr.  PI.  &  Pr.  U  291  et  seq.  »  State  v.  Ellison,  68  N.  H.  325, 1878. 
See  State  v,  Lawrence,  81  N.  C.  622,  •  Supra,  {  932 ;  Gamer  v.  State,  36 
1879;  Brown  v.  People,  39  Mich.  37.  Tex.  693, 1872;  Maddox  v.  State,  14 
1878.  As  to  counts  of  larceny  and  burg-  Tex.  App.  447,  1883.  See  Gadson  v, 
glary,  see  State  v.  Hackett,  47  Minn.  State,  36  Tex.  360, 1872 ;  Case  v.  State, 
425, 1891 ;  State  v.  Richardson,  45  La.  12  Tex.  App.  228, 1882 ;  Stone  v.  State, 
An.  692,  1893;  State  v.  Mcaung,  35  Ibid.  193, 1882;  State  t;.  Hanks,  89  La. 
W.  Va.  280, 1891 ;  State  v.  Moore,  117  An.  234, 1887 ;  Whart  Or.  PL  &  Pr. 
Mo.  395,  1893.  J  218. 

That  there  cannotbe  a  conviction  for  ^  State  v,  Bartlett,  55  Me.  200, 1866 ; 

receiving  on  a  count  for  larceny,  see  Fisher  v.  State,  40  N.  J.  L.  169, 1878 ; 

infra,  J  986.  Whart.  Cr.  PI.  &  Pr.  {  191. 

«  Code  of  Grim.  Prac.  O.  L.  vol.  66,  »  Com.  v.  Smith,  116  Mass.  40, 1874. 

301.  See  Johnson  v.  State,  39  Tex.  393, 

«  Swpra,  2  932  h,  1873 ;  Williams  v.  State,  23  Tex.  App. 

An  indictment  ailing  that  the  de-  619, 1887. 

fendant  "  did  unlawfiiUy  obtain  from  »  Wedge  v.  State,  7  Lea,  687, 1881 ; 

the  said  C.  C.  a  check  for  the  sum  of  People  v.  Davis,  97  Cal.  194,  1893 ; 

£8  14*.  6c?.  of  the  moneys  of  the  said  Com.  v.  Butler,  144  Pa.  568,  1891. 

W.  W.,"  is  a  sufficient  allegation  of  w  Supra,  U  932,  936. 

the  ownership  of  the  check.    B.  v.  n  Supra,  i  949. 

Godfrey,  Dears.  &  B.  C.  C.  426 ;  27  »  Thompson  v.  State,  9  Tex.  App. 

L.  J.  M.  C.  151.    See  Whart.  Cr.  PI.  301, 1880. 

k  Pr.  li  191,  218.  w  Supra,  H  932, 936. 

*  Supra,  li  931,  948 ;  Whart.  Cr.  PL 
&  Pr.  {{  262,  470. 
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X.   VERDICT. 

§  980.  The  subject  of  verdict^  when  there  are  lumping  valuations, 
is  elsewhere  fully  discussed.^  It  has  been  also  seen  that  a  verdict 
may  go  to  a  part  of  the  articles  alleged  to  be  stolen,  when  each  has 
a  specific  valuation.'  Whether  a  valuation  of  the  goods  in  the 
verdict  is  requisite  is  also  elsewhere  noticed.' 

XI.   RESTORING  ARTICLES  STOLEN. 

§  981.  The  statute  21  Hen.  VIII.,  which  is  part  of  the  common 
By  statute  ^^^  brought  with  them  by  the  Americim  colonists,  declares 
articles  that  the  person  robbed,  etc.,  "  shall  be  restored  to  his 
to  be  money,''  and  directs  judges  on  conviction  to  award  fix)m 

"*  time  to  time  "  writs  of  restitution  for  the  siud  money, 

goods,  and  chattels."  The  statutes  7  &  8  Geo.  IV.  and  24  &  25 
Vict,  add  provisions  which  will  hereafter  be  partially  noticed. 
Statutes  on  the  same  topic  have  been  enacted  in  several  of  the  United 
States.^  The  statute  21  tien.  VIII.  extended  only  to  felonious  and 
not  to  fraudulent  takings ;  and  hence  has  been  held  not  to  include 
embezzlements.^  If  there  be  any  gross  neglect  in  prosecution,  the 
prosecutor  is  stopped  from  asserting  his  right.^ 

§  981  a.  The  statute  21  Hen. VIII.  limits  the  restoration  to  "the 
money,  goods,  or  chattels,"  robbed  or  stolen,  and  qnder 
befoUowed  this  Statute  it  is  part  of  the  sentence  of  a  convicted  thief 
m  ^ds  of  ^^t  he  "  restore  the  property  stolen,  if  not  already  re- 
with  stored."     Two  points  of  difficulty  here  arise.     (1)  The 

first  is  whether  the  goods  can  be  followed  into  the  hands 
of  innocent  assignees.  The  statute  of  21  Hen.  VIII.  warranting 
this  interpretation,  the  statutes  of  7  &  8  Greo.  IV.  and  24  &  25 
Vict,  were  passed  to  protect  bond  fide  purchasers.  Unless,  however, 
a  clear  case  of  bond  fides  is  made  out,  the  court  will  order  a  writ  to 

*  Supra,  i  961 ;  Whart.  Cr.  PL  &  Pr.  *  See,  as  to  Massachusetts,  Com.  v. 

iilSQetseq,  Boudrie.  4  Gray,  418, 1855.  As  to  New 

>  Whart  Cr.  PI.  &  Pr.  H  262,  470,  Hampshire,  Locke  v.  State,  82  N.  H. 

786  et  seq.  106,  1866.    As  to  Virginia,  Com.  v. 

«  Whart,  Cr.  PI.  &  Pr.  J  753.    And  Hensey,  2  Va.  Cas.  145, 1819. 

see  Com.  v.  Butler,  144  Pa.  568, 1891 ;  *  R.  v.  De  Veaux,  2  Leach,  666 ;  2 

Cole  V,  State,  (Miss.)  4  So.  Rep.  677,  East  P.  C.  789,  839.    It  is  otherwise 

1888 ;  Brooks  v.  State,  28  Nebr.  389,  with  the  24  &  25  Vict    See  Parker  v. 

1889;  Gibson  v.  State,  (Miss.)  7  So.  Patrick,  5  T.  R  175. 

Rep.  211, 1890 ;  Ellison  v.  State,  25  •  1  Hale  P.  C.  640 ;  2  Hawk.  c.  28, 

Tex.  App.  328,  1888.  s.  66. 
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issue  to  restore  the  goods  wherever  they  may  be  found.^  And  the 
general  principle  is  that  property  in  a  stolen  chattel  reverts  to  the 
owner  on  conviction  of  the  thief^  and  he  may  follow  the  chattel 
wherever  it  may  be^  unless  it  be  in  the  hands  of  bond  fide  innocent 
purchasers.^  (2)  Can  the  owner,  by  this  process,  obtain  the  price 
of  the  goods  in  case  the  goods  have  been  sold  by  the  thief?  Cer- 
tainly not  under  21  Hen.  YIII.,  which  gives  title  to  the  stolen 
goods  in  specicy  wherever  they  may  be,  and  which,  until  limited  by 
7  &  8  Greo.  IV.,  authorized  the  writ  to  follow  the  goods  even  in  the 
hands  of  bond  fide  purchasers.  Hence,  if  the  goods  cannot  be  found 
in  the  thief  ^s  possession,  the  court  cannot  assess  upon  the  thief  their 
price.  So,  indeed,  has  it  been  decided  in  Massachusetts.'  And  in 
England  it  has  been  ruled  that  the  court  has  no  power,  either  by 
statute  or  common  law,  to  direct  the  disposal  of  chattels  in  the  pos- 
session of  a  convicted  felon,  unless  such  chattels  specifically  belong 
to  the  prosecutor.* 

Groods  stolen  from  a  servant  may  be  thus  recovered  by  the  master, 
if  the  goods  be  laid  in  the  indictment  as  the  master^s  property.^ 

§  981  6.  Attempts  at  stealing  have  been  already  distinctively 
discussed.^ 

XIII.   LARCEmr  FROM   HOUSE. 

§  981  c.  By  statute  in  several  States  larceny  in  a  house  is  made 
distinctively  indictable.     The  gist  of  the  offence,  in  such  j^-^^^^y 
case,   is  the  fact  of  'the  larceny  being  committed  in  a  from  the 
house ;  and  this  includes  curtilage.^     But  larceny  from  statutory 
an  alley  or  court  adjacent  to  a  warehouse  is  not  larceny  ^  ^^^' 
in  a  house  f  nor  is  larceny  from  a  fence  or  piazza-railing  f  nor  is 
larceny  of  clothes  hanging  on  the  outside  wall  of  a  house  ;^®  though 
it  is  otherwise  when  the  things  stolen  are  taken  from  a  hook  under 

*  See  R.  V.  Macklin,  6  Cox  C.  C.  v.  State,  2  Pickle,  611,  1888;  People 
216 ;  and,  also,  R.  v.  Stanton,  7  C.  &  v.  Moran,  128  N.  Y.  254, 1890. 

P.  481 .  ^  R.  V.  Norris,  R.  &  R.  69 ;  Stanley 

*  Scattergood  v.  Sylvester,  15  Q.  B.  v.  State,  68  Ga.  430, 1877.  See  Com.  v. 
606 ;  R  V.  Wollez,  8  Cox  C.  C.  887.       Smith,  111  Mass.  429, 1873.  Ullman  v, 

«  Com.  V.  Boudrie,  4  Gray,  418, 1866.  State,  1  Tex.  App.  220, 1876 ;  People  v. 

*  R.  V,  Pierce,  Bell  C.  C.  285 ;  8  Cox  Horrigan,  68  Mich.  491, 1888 ;  State  v. 
C.  C.  844.  See  EL,  Bl.  &  El.  609.    But  Leedy,  96  Mo.  76, 1888. 

see  Golightly  v,  Reynolds,  Lofit  88.  ^  Middleton  v.  State,  63  Ga.  248, 

*  1  Hale  P.  C.  642.  1874. 

*  Supra,  a  176, 178, 186.  And  see  •  Henry  v.  State,  39  Ala.  679, 1866. 
Jackson  v.  State,  91  Ala.  66,  1890 ;  ^®  Martinez  v.  State,  41  Tex.  126, 
Hayes  v.  State,  16  Lea,  64, 1886 ;  Clark  1874. 
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the  eav68  of  the  house.^  Stealing  a  purse  from  a  fellow-lodger's 
tnink  when  in  the  house  in  which  both  lodge  is  leroenj  in  a  house  f 
but^  so  far  as  concerns  the  particular  purpose^  the  entry  must  be 
adverse.'  Hence  the  offence^  so  far  as  it  involves  a  trespass  in 
entering  into  a  house,  is  not  made  out  when  the  defendant  is  a 
married  woman  and  the  house  her  husband's.^  As  is  the  case  with 
other  forms  of  larceny,  there  must  be  a  prior  intent  to  steal,  though 
it  is  not  necessary  that  this  intent  should  have  been  formed  at  the 
time  of  entrance  into  the  house.^ 

^  Barge  v.  State,  62  Ga.  170, 187S.  supra,  J  798.    As  to  oat-houses,  see 

'  Com.  V,  Smith,  111  Mass.  429, 1873.  tupra,  797.    As  to  a  storehouse,  see 

*  See  State  v.  Chambers,  6  Ala.  865,  Jefferson  v.  State,  (Ala.)  14  So.  Bep. 
1844.  627, 1894. 

*  See  Com.  v.  Hartnett,  8  Gray,  450,  »  Ward  v.  Com.,  14  Bush,  238, 1S78 ; 
1865.  Berry  v.  State,  10  VJa.  611 ,  1851. 

As  to  what  is  a  "  warehouse,"  see 


POINTS  BEQUESTED  FOB  THE  DEFENOE  IMPBOPEBLY 
BEFUSED,  AND  EBBONEOUS  CHABOE8. 

Temporary  Deprivation  of  Owner  of  his  Property  not  Larceny. 

To  constitate  larceny  the  intent  mast  be  to  deprive  the  owner  permanently 
of  his  property,  and  on  this  ground  the  following  instruction  was  held 
erroneous : 

"  In  defining  to  you  the  crime  of  larceny  he  [t.  e.,  counsel  for  the  defence] 
says  it  is  essential  that  the  taking  of  it  must  be  felonious.  That  is  true : 
the  taking  with  the  intent  to  deprive  the  owner  of  it ;  but  he  adds  the  con- 
clusion that  you  must  find  that  the  taker  intended  to  deprive  him  of  it  per- 
manently. I  do  not  think  that  is  the  law.  I  think  in  this  case,  for  example, 
if  the  defendant  took  this  bicycle,  we  will  say  for  the  purpose  of  riding  twenty- 
five  miles,  for  the  purpose  of  enabling  him  to  get  away,  and  then  left  it  for 
another  to  get  it,  and  intended  to  do  nothing  else  except  to  help  himself  away 
for  a  certain  distance,  it  would  be  larceny,  just  as  much  as  though  he  intended 
to  take  it  all  the  while.  A  man  may  take  a  horse,  for  instance,  not  with  the 
intent  to  convert  it  wholly  and  permanently  to  his  own  use,  but  to  ride  it  to 
a  certain  distance,  for  a  certain  purpose  he  may  have,  and  then  leave  it.  He 
converts  it  to  that  extent  to  his  own  use  and  purpose  feloniously."  People  «. 
Brown,  (Cal.)  38  Pac.  Rep.  618, 1894. 

So,  the  refusal  of  the  court  to  give  the  following  instruction  was  held  errone- 
ous :  "  If  you  are  satisfied  from  the  evidence  that  the  defendant  at  the  time  ot 
taking  the  mare  described  in  the  indictment,  took  her  with  the  intention  of 
restoring  her  to  the  man  from  whom  he  had  hired  her,  you  should  acquit  him. 
If,  from  all  the  evidence  in  the  cause,  you  have  a  reasonable  doubt  as  to 
whether  the  defendant,  at  the  time  of  the  taking  the  mare,  had  in  his  mind 
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the  intent  to  steal  her,  or  the  intent  to  take  and  restore  her  to  her  original 
owner,  and  thus  endeavor  to  cure  whatever  wrong  he  had  committed  with 
respect  to  said  mare,  you  should  give  the  defendant  the  benefit  of  that  doubt 
and  acquit  him."    Gooch  v.  State,  (Ark.)  28  8.  W.  Rep.  610,  1894. 

PosBession  of  Owner  must  be  Superseded  by  Wrongdoer. 

The  possession  of  the  owner  must  be  superseded  by  that  of  the  wrongdoer, 
and  for  this  reason  the  following  instructions  were  held  erroneous : 

"  If  the  jury  find  from  the  evidence  that  the  defendant,  with  a  felonious 
intent,  grabbed  for  the  money,  but  did  not  get  it,  but  only  knocked  it  from 
the  owner's  hand  with  a  felonious  intent,  this  would  be  a  sufficient  carrying 
away  of  the  money,  although  defendant  never  got  possession  at  any  time  of 
said  money."    Thompson  v.  State,  94  Ala.  685, 1891. 

Killing  Live  Stock  with  Intent  to  Take  it  Afterward  not  Larceny. 

*'  If  a  man  shoots  the  hog  of  another  with  the  intent  to  steal  it  and  kills 
the  hog  and  takes  possession  of  it,  he  is  guilty  of  larceny ;  or  if  he  gets  near 
enough  to  the  hog  to  exercise  dominion  and  control  over  it,  after  the  killing, 
with  the  intent  to  steal  it,  he  is  guilty  of  larceny  thereof."  Here  the  latter 
clause  alone  was  held  erroneous.  Molton  v.  State,  (Ala.)  16  So.  Rep.  796, 
1896. 
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RECEIVING  STOLEN  GOODS. 
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II.  Indictment. 

Name  of  thief  need  not  be  given, 
2  997. 

Not  necessary  to  aver  conviction 
of  thief,  2  998. 

Scienter  and  unlawfulness  neces- 
sary, 2  999. 

Time  and  place  need  not  be  stated, 
21000. 

"Taking"  or  "stealing"  must  be 
averred,  2  1001. 

Goods  must  be  accurately  de- 
scribed, 2  1002. 

Value  must  be  averred,  2  1003. 

Counts  may  vary  with  ownership, 
21004. 

Counts  for  larceny  and  receiving 
may  be  joined,  2  1005. 

Simultaneous  reception  of  goods 
of  different  owners  not  one  of- 
fence, 2 1006. 
Points  fob  Defence  Imfbopebly 

Refused,     and      Ebboneous 

Chaboes.    (See  end  of  chapter.) 


Receiving 
Ib  a  sub- 
Btantive 
offence. 


I.   OFFENCE  GENERALLY. 


§  982.  Eeceiving  stolen  goods  knowing  them  to  be 
stolen^  and  with  intent  to  prevent  the  owner  from  recov- 
ering their  full  enjoyment,  is  now  a  substantive  offence, 
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if  not  by  common  law,  at  least  by  statute.^  The  offenoi  at  common 
law  is  a  misdemeanor  f  though  by  the  statute  of  3  W.  &  M.  ch.  9, 
it  was  made  accessaryship  after  the  fact  to  larceny  and  hence  be* 
came  felony.  By  the  1  Anne  stat.  2,  ch.  9,  it  was  provided  that 
where  the  principal  was  not  convicted  of  the  larceny  (which  then 
was  a  prerequisite  to  a  conviction  of  an  accessary),  the  receiver 
could  be  convicted  of  the  misdemeanor  of  receiving.  Where,  how- 
ever, the  offence  is  combined  with  harboring  and  sheltering  the 
thief,  then  it  is  accessaryship  after  the  fact  to  larceny.^  *  At  com- 
mon law  this  would  operate  as  a  merger ;  but  merger  is  now  pre- 
vented by  the  statutes  making  guilty  reception  of  stolen  goods  an 
independent  offence.^ 

§  982  a.  The  first  point  to  be  shown,  in  an  indictment  for  receiv- 
ing stolen  goods,  is  that  the  goods  were  stolen,^  and  to 
prove  this  fact  the  thief  is  a  competent  witness .•     His  stealing 
testimony,  however,  like  that  of  all  other  accomplices,^  ™*^^  b 
is  to  be  scrupulously  weighed,  and  upon  it,  if  uncorrobo-  testimony 
rated,  a  conviction  should  not  be  permitted  to  rest.®    And  not  hj  his 
bare  possession  of  the  stolen  property  is  not  sufficient  ^^^^ 
corroboration.'     Unless  confederacy  be  proved  aliv/nde, 


^  Infra,  II 997  et  seq,;  Com.  v.  Barry,  62  Ind.  379, 1876 ;  State  v,  Antoine,  42 

116  Mass.  1, 1874;  Com.  v,  Sullivan,  La.  An.  945, 1890;  People  v.  Seaton, 

186  Ibid.  170, 1888 ;  State  v,  W^ton,  15  N.  Y.  Sup.  270,  1891 ;  People  v. 

9  Conn.  527, 1833;  Shriedley  v.  State,  Montague,  71  Mich.  318, 1888.    That 

23  Ohio  St.  130, 1872 ;  Turner  v.  State,  goods  taken  by  robbery  or  burglary 

40  Ala.  21, 1866 ;  Allison  v.  Com.,  83  are  stolen,  see  B.  v.  Wardroper,  Bell 

Ky.  254, 1885.  Receiving  stolen  goods  C.  C.  249 ;  8  Cox  C.  C.  284 ;  Shriedley 

and  receiving  embezzled  goods  are  v.  State,  23  Ohio  St.  130, 1872. 

different  offences.    Com.  v.  Leonard,  '  B.  v,  Haslam,  2  Leach,  467  ;  Com. 

140  Mass.  473, 1886.  v.  Savory,  10  Cosh.  535, 1852;  Com. 

»  2  East  P.  C.  142;  1  Hale  P.  C.  v.  Mullin,  150  Mass.  394, 1890;  Com. 

619;  1  Chitty  C.  L.  950;  State  v.  v.  Poots,  43  Leg.  Int.  226,  1886.    An 

Hodges,  55  Md.  127, 1880.  accomplice  is  also  a  good   witness. 

»  R.  V.  Smith,  L.  R.  1  C.  C.  270.  Cooper  v.  State,  29  Tex.  App.  8, 1890; 

If^ra,  I  986.  Sands  r.  State,  30  Tex.  App.  578, 1891. 

*  See  People  v.  Reynolds,  2  Mich.  Likewise  one  to  whom  the  goods  were 
422, 1852 ;  People  v.  Maxwell,  24  Cal.  sold.  McFadden  v.  State,  28  Tex. 
14,  1864 ;  Nourse  v.  State,  2  Tex.  App.  App.  241, 1889. 

304,  1877 ;    State  v.  Coppenburg,  2  »  Whart.  Crim.  Ev.  J  439 ;  Sands  v. 

Strob.  (S.  C.)  273, 1847.  State,  30  Tex.  App.  578, 1891. 

*  R.  v.  Kenney,  13  Cox  C.  C.  397;  «  R.  v.  Robinson,  4  F.  &  F.  43; 
2  Q.  B.  D.  307;  Com.  v.  White,  123  Whart.  Crim.  Ev.  J  441. 

Mass.  430,  1877 ;   Hey  v.  Com.,  32  »  R.  v.  Pratt,  4  F.  &  F.  315.    See 

Gratt.  946, 1879;  O'Connell  v.  State,  Com.  v.  Savory,  10  Cush.  535,  1852; 

55  Ga.  296,  1875.    See  Owen  r.  State,  Durant  v.  People,  13  Mich.  351, 1865 ; 
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and  unless  the  confession  be  made  daring  the  continoance  of  the 
confederacy^  the  confession  of  the  thief  himself,  being  the  princi- 
pal, is  not  admissible  against  the  accessaries.^  But  it  is  receivable 
when  the  admission  of  guilt  is  made  by  the  thief  in  the  receiver's 
presence,  even  though  the  thief  was  at  the  time  in  custody.' 

§  983.  Guilty  knowledge,  involving  guilty  intent,'  on  the  part 
of  the  defendant,  is  essential  to  the  constitution  of  the  of- 
knoiSedge  fence.*  This  may  be  shown  either  by  the  evidence  of  the 
*■  ^}^  principal  felon,  supported  by  corroborating  facts/  or  in- 
ductively by  proving  that  the  defendant  bought  them  very 
much  under  their  value,^  or  denied  their  being  in  his  possession,  or 
the  like.  To  show  a  guilty  knowledge,  other  instances  of  receiving 
may  be  proved  f  even  though  they  be  the  subjects  of  other  indict- 

State  V,  WestOD,  9  Conn.  527, 1838 ;  1871,  it  was  held  that  where  a  second- 

Whart  Grim.  Ev.  {  442 ;  Cooper  v.  hand  retailer  of  clothing  was  indicted 

State,  29  Tex.  App.  8, 1890 ;  White  v.  for  receiving  stolen   goods,  and,  as 

State,  28  Tex.  App.  71, 1889.  tending  to  prove  guilty  knowledge, 

*  R.  V.  Turner,  1  Mood.  C.  C.  347 ;  evidence  was  introduced  that  he  had 
Whart.  Crim.  Ev.  i  698.  only  paid  for  the  clothing  aboat  one- 

'  B.  V.  RobinsoD,   4  F.  &  F.  48 ,-  third  of  its  value,  it  is  error  to  refuse 

Whart.  Crim.  Ev.  i  679.  to  permit  the  defendant  to  prove  that, 

'  Under  the  Iowa  statute,  the  intent  according  to  usage,  dealers  in  second- 
is  not  essential  and  guilty  knowledge  hand  clothing  do  not  generally  pay 
alone  is  sufficient  to  convict.  State  v.  full  prices  for  clothing,  but  purchase 
Smith,  87  Iowa,  723, 1893.  it  at  a  reduction,  and,  firom  the  char- 

*  See  B.  V.  Densley  6  C.  &  P.  399 ;  acter  of  the  business,  they  are  com- 
Copperman  v.  People,  66  N.  Y.  691,  pelled  to  sell  new  clothing  for  the 
1874 ;  May  v.  People,  60  HI.  119, 1871 ;  price  of  second-hand  goods,  and  hence 
Andrews  v.  People,  Ibid.  264,  1871;  they  must  purchase  out  of  season  and 
State  V.  Caveness,  78  N.  C.  484, 1878 ;  at  reduced  prices.  It  was  said  by  the 
Huggins  V,  State,  41  Ala.  393, 1868 ;  court  that  such  evidence  would  tend 
Wilson  V.  State,  12  Tex.  App.  481,  to  rebut  the  inference  of  guilty  knowi- 
1882 ;  Wright  v.  State,  6  Yerg.  164,  edge  drawn  from  the  fact  that  accused 
1838 ;  Arcia  v.  State,  26  Tex.  App.  had  purchased  the  goods  at  very  low 
193,  1888 ;  State  v.  Houston,  29  S.  C.  rates. 

108, 1888.  '  R.  v.  Dunn,  1  Mood.  C.  C.  146; 

*  R.  V.  White,  1  F.  &  F.  666 ;  Com.  R.  v.  Oddy,  2  Den.  C.  C.  264 ;  R.  v. 
V,  Savory,  10  Cush.  636, 1852;  Gold-  Nicholls,lF.&F.61;  Peoplev.Rando, 
stein  V,  People,  82  N.  Y.  281,  1880;  3  Parker  C,  R.  336,  1857;  Shriedley 
Friedberg  v.  People,  102  111.  160,  v.  State,  23  Ohio  St.  130, 1872 ;  Yar- 
1882 ;  People  v.  McKenna,  12  N.  Y.  borough  t?.  State,  41  Ala.  405,  1868 ; 
Sup.  493, 1890.  Devoto  v.  Com.,  3  Mete.  (Ky.)  417, 

*  1  Hale,  619 ;  R.  v.  Carter,  12  Q.  1861.  See,  on  the  point  generally, 
B.  D.  622 ;  16  Cox  C.  C.  448 ;  Hug-  Whart.  Crim.  Ev.  J  44 ;  and,  as  indi- 
gins  V.  People,  136  111.  243,  1890.  eating   limits    to  this,  see    Com.  v. 

In  Andrews  v.  People,  60  111.  364,   Hills,  10  Cush.  630,  1852;  State  v. 

850 


CHAP.  XIV.]  RECEIVING  STOLEN  GOODS.  [§  984. 

ments  antecedent  to  the  receiving  in  question.^  But  where  there  is 
a  marked  difference  in  time  and  character  in  the  receptions,  one 
cannot  be  received  to  prove  the  other.* 

§  984.  Whether  the  defendant  knew  that  the  goods  were  stolen 
is  to  be  determined  by  all  the  facts  of  the  case.  It  is  not  necessary 
that  he  should  have  heard  the  facts  from  eye-witnesses.'  He  is  re- 
quired to  use  the  circumspection  usual  with  persons  tak- 
ing goods  by  private  purchase ;  and  this  is  eminently  the  knowledge 
case  with  dealers  buying  at  greatly  depreciated  rates.*  fe^J^^^' 
That  which  a  man  in  the  defendant's  position  ought  to 
have  suspected,  he  must  be  regarded  as  having  suspected,  as  far  as 
was  necessary  to  put  him  on  his  guard  and  on  his  inquiries.^  But  it 
has  been  said  that,  to  justify  a  conviction  in  the  case  of  goods  found, 
it  is  not  sui&cient  to  show  that  the  prisoner  had  a  general  knowl- 
edge of  the  circumstances  under  which  the  goods  were  taken,  unless 
the  jury  is  also  satisfied  that  he  knew  that  the  circumstances  were 
such  as  constituted  a  larceny.^  The  proof  in  any  case  is  to  be  in- 
ferential ;  and  among  the  inferences  prominent  are  inadequacy  of 
price,  irresponsibility  of  vendor  or  depositor,  and  secrecy  of  trans- 
action/ 

Ward,  49  Conn.  429,  1881 ;  Huggins  the  goods  so  received,  so  it  has  been 

V.  People,  135  HI.  243,  1890.    The  held,  must  have  been  in  the  defen- 

fact  that  a  junk  dealer  failed  to  keep  dant's  possession  at  the  time  of  the 

the  books  required  by  law  may  be  larceny  on  trial.    B.  v.  Drage,  14  Cox 

shown.    Com.  v.  Leonard,  140  Mass.  C.  C.  85 ;  B.  v.  Carter,  L.  B.  12  Q.  B. 

473, 1886.    Or  that  the  accused  gave  D.  522 ;  50  L.  T.  (N.  S.)  432;  15  Cox. 

conflicting   accounts    of  his   where-  C.  C.  448. 

abouts   on   the    night   in    question.  '  A  belief  that  the  goods  had  been 

People  V.  Connor,  22  N.  Y.  Sup.  669,  stolen   will   be   sufficient.    Com.    v, 

1893 ;  State  v.  Crawford,  39  8.  C.  343,  Leonard,  140  Mass.  473, 1886. 

1893;  but  see  B.  v.  Carter,  L.  B.  12  *  B,  v.  White,  1  F.  &  F.  665;  B. 

Q.  B.  D.  522, 1884.  v.  Wood,  Ibid.  497— Bramwell.    See 

^  B.  t;.  Davis,  6  C.  &  P.  177 ;  2  State  v.  Scovel,  1  Bep.  Const.  Ct.  (1 

Buss,  on  Cr.    251.    But  subsequent  Mill)  274.  1817;  B.  v.  Mallory,  L.  B. 

dealings  with  the  'thief  cannot  be  13  Q.  B.  D.  83, 1884. 

shown,  as  they  throw  no  light  on  the  ^  Com.  v,    Finn,    108    Mass.   466, 

state  of  mind  of  the  accused  at  the  1871 ;  State  v.  Houston,  29  S.  C.  108, 

date  of  the  alleged  taking.    People  1888;  Frank  v.  State,  67  Miss.  125, 

V,  Willard,  92  Cal.  482, 1891.  1889. 

'  B.  V.  Oddy,  ut  mpra ;  Coleman  v,  •  B.  v,  Adams,  1  F.  &  F.  86.    See 

People,  55  N.  Y.  81,  1873;   8.  c.  58  Bice  v.  State,  3  Heisk.  215, 1871;  and 

Ibid.  555, 1874.  see  People  v.  Seaton,  15  N.  Y.  Sup. 

In  England,  by  statute,  prior  inde-  270,  1891. 

pendent  receivings  may  be  put  in  evi-  ^  Adams  v.  State,  52  Ala.  379, 1875 ; 

dence  to  prove  guilty  knowledge ;  but  Collins  v.  State,  33  Ibid.  434, 1859. 
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§  985.  When  goods,  shown  to  have  been  stolen,  are  retained  by 

a  party  in  his  hands,  under  suspicious  circumstances^  the 

may'bed^  burden  may  rest  on  him  to  explain  how  he  came  into  their 

nved  from  possession.^    But  mere  possession  of  stolen  goods  will  not 

sustain  a  conviction.^ 

§  986.  As  an  elementary  principle,  if  larceny  by  the  defendant 

be  proved,  though  the  offender  appear  only  to  be  a  prinei- 

beproyeS    pal  in  the  second  degree,  the  cliarge  of  receiving  falls,  be- 

ci^not*h«    ^'^^fi®  *^®  offences  are  substantially  distinct,  and  because 

oonyietod     there  can  be  no  guilty  reception  unless  there  be  a  prior 

ing.  stealing  by  another.'    But  this  reasoning  fails,  when  on 

an  indictment  for  receiving,  proof  transpires  to  show  that 

the  defendant  was  also  an  accessary  before  the  &ct.     The  offences 

are  so  distinct  that  one  cannot  be  said  to  merge  in  the  other,  nor  is 

conviction  of  the  one  in  any  way  incompatible  with  conviction  of 

the  other.     Hence,  in  defiance  of  such  testimony  the  defendant,  if 

there  be  sufficient  evidence  of  guilty  receiving,  may  be  convicted 

of  such  receiving.* 

§  987.  Evidence  that  the  thief  had  at  one  time  been  lawfully  em- 
CUim  of     pW®^  ^  ^'1  s"^^  articles  to  the  defendant  will  warrant 
title  a  de-    an  acquittal,  in  the  absence  of  any  evidence  that  the  de- 
fendant knew  that  the  authority  had  been  withdrawn.' 
And  the  declarations  made  by  the  alleged  vendor  of  the  defen- 
dant at  the  time  of  the  act  are  admissible  for  the  defence  f  and  so 

>  B.  V.  Langmead,  L.  &  0.  427;  37  Ibid.  58, 1865;  State  v.  Moultrie,  83 
State  V.  Brewster,  7  Vt.  118,  1835;  La.  An.  1146, 1881.  See  B.  v.  Smith, 
State  V,  Weston,  9  Ck>nn.  527,  1833 ;  88  Eng.  Law  &  Eq.  531 ;  Dears.  C.  C. 
People  V.  Connor,  22  N.  Y.  Sup.  669,  496 ;  6  CJox  C.  C.  554 ;  B.  v.  Dyer,  2 
1893.  East  P.  C.  767;  B.  v.  Atwell,  Ibid. 

*  B.  V,  Woodward,  L.  &  C.  122 ;  9  768.  This  applies  where  the  defen- 
Cox  C.  C.  95 ;  Durant  v.  People,  13  dant  was  principal  in  the  second  de- 
Mich.  351,  1865 ;  Jones  v.  State,  14  gree  in  the  larceny.  B.  v.  Coggina, 
Ind.  346,  1860;  State  v.  Emerson,  48  ut  supra;  B.  v,  Gruncell,  ui  mpra. 
Iowa,  172,  1878.  As  to  presumption  See  mpra,  I  982. 
to  be  derived  from  possession  of  stolen  *  State  v,  Coppenbarg,  2  Strob. 
goods,  see  Whart.  Crim.  Ev.  {  758.        (S.  C.)  273, 1847. 

»  B.  V.  Perkins  12  Eng.  Law  &  Eq.  *  B.  v.  Wood,  1  F.  &  F.  497,  and 
587;  5  Cox  C.  C.  654;  2  Den.  C.  C.  see  mpray  H  884-85;  but  see  Casseh 
459 ;  B.  V.  Gruncell,  9  C.  &  P.  365 ;  v.  State,  4  Yerg.  149, 1833 ;  Wright  v, 
B.  V.  Coggins,  12  Cox  C.  C.  517 ;  State  State,  5  Ibid.  154, 1833. 
V,  Ives,  13  Ired.  338, 1852 ;  Teideman  •  People  v,  Dowlmg,  84  N.  Y.  478, 
V,  State,  4  Strob.  309,  1833 ;  State  v.  1881 ;  Whart  Crim.  Ev.  H  263,  691, 
Honig,  78  Mo.  249, 1883;  State  V.Smith,  761.    As  to  statements  made  at  the 
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of  the  defendant's  declarations  at  the  time  when  the  goods  were 
found  on  him.^ 

§  988.  If  the  intent  be  honest  (e.  ^.,  to  receive  goods  for  owner 
or  to  entrap  and  detect  the  thief),  the  offence  is  not  con- 
stituted.^    But,  on  the  other  hand,  it  is  not  necessary  that  intent  a 
the  offence  should  be  lucri  cav>8a.     It  is  enough  if  the  ob-  but^need 
ject  be  to  shelter  or  accommodate  the  thief,^  or  in  any  way  J*°*  !^ 
to  defraud  the  owner,*  And,  as  is  elsewhere  seen,  an  intent  if  intent 
to  get  by  the  receiving  a  reward  is  a  fortiori  sufficient  to  lent.' 
satisfy  the  statutes.'^ 

When  the  statute  requires  an  intent  it  must  be  laid.* 

§  989.  If  two  defendants  be  indicted  jointly  for  receiv-  j^  chance 
ing,  a  joint  act  of  receiving  must  be  proved  in  order  to  be  joint, 
convict  both.^     Proof  that  the  goods  were  found  in  their  reception 
joint  possession  may  give  an  inference  which  will  support  JJ^edT 
this  conclusion.® 

But,  although  a  joint  act  of  receiving  must,  under  a  joint  indict- 
ment, be  proved  to  sustain  a  joint  conviction,  yet  even  without 
this  the  indictment,  it  seems,  is  good  under  the  English  statute, 
against  the  one  who  first  received.*  Nor  is  it  necessary  that  all 
the  alleged  joint  receivers  should  have  had  actual  possession.  The 
possession  may  be  constructive.*®    A  master  and  servant  may  be 

time  of  the  commission  of  an  ofience  *  People  v.  Johnson,  1  Parker  C.  R. 

generally,  see  State  v.  Daley,  63  Vt.  504;  Rice  v.  State,  8  Heisk.  215, 1871 ; 

442, 1881 ;  Lander  v.  People,  104  111.  State   v.    St.    Clair,    17    Iowa,    149, 

248, 1882.  1864. 

»  Ibid.  See  Whart.  Crim.  Ev.  ?{  263,  *  Supra,  ill9;  infra,  H  991, 1416. 

691,  761,  for  cases.    That  the  defen-  «  Pelts  v.  State,  (Ind.)  3  Blackf.  28, 

dant's  explanation  may  be  negatived  1832. 

inferential ly,  see  R.  v,  Ritson,  50  L.  ^  R.  v,  Messingham,  1  Mood.  C.  0. 

T.(N.S.)727;  16  00x0.0.478.    Evi-  257. 

dence  may  also  be  offered  to  show  how  *  State  v,  Brewster,  7  Vt  118, 1885 ; 

the  goods  were  procured.    Williams  State  v.  Weston,  9  Conn.  627,  1833 ; 

V,  State,  29  Tex.  App.  167, 1890.  See  R.  v.  Langmead,  L.  &  0.  427. 

»  Supra,  a  883  et  seq.;  Aldrich  v.  •  R.  v.  Dovey,  4  Cox  0.  C.  428;  15 

People,  101  HI.  16,  1881 ;  White  v.  Jur.  230 ;  R.  v.  Messingham,  1  Mood. 

State,  28  Tex.  App.  71, 1889.  0.  0.  257  ;  Whart.  Or.  PI.  &  Pr,  H 

»  R.  V.  Richardson,  6  C.  &  P.  835 ;  314,  755,  940.    The  necessity  of  an 

R.  V.  Davis,  Ibid.  177 ;  Com.  v.  Bean,  election  is  removed  by  Stat,  14-15 

117  Mass.  141, 1875 ;  State  v.  Hodges,  Vict.,  under  which  there  can  be  a 

55  Md.  127, 1880 ;  State  v.  Rushing,  69  conviction  of  defendants  severally. 

N.  0.29, 1873;  State  v.Scovel,  1  Const.  "  R  v.  Rogers,  37  L.  J.  M.  0.  83. 
R.  (S.  0.)  1  Mill  274, 1817;  Arcia  v. 
State,  26  Tex.  App.  193, 1888. 
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convicted  of  joint  reception  on  evidence  of  a  receiving  by  the  ser- 
vant under  the  master's  orders^  bat  in  the  master's  absence.' 

§  990.  Reception  must  be  substantively  proved.*  Manual  pos- 
Reoeption  ^^sion  or  touch  is  unnecessary  in  order  to  sustain  convic- 
must  be  tion ;  it  is  sufficient  if  there  is  a  control  by  the  receiver 
tiyeiy  over  the  goods.'  A  person  is  said  to  receive  goods  im- 
^^^  '  properly  obtained  as  soon  as  he  obtains  control  over  them 
from  the  person  from  whom  he  receives  them  f  and  the  mere  aiding 
in  the  secreting  or  disposal  of  the  goods  constitutes  the  offence.* 
When  the  goods  were  unlawfiiUy  received  by  a  servant  or  wife  of 
the  party  charged,  it  is  necessary,  in  order  to  make  him  a  receiver, 
that  he  should  have  done  some  act  in  the  way  of  joining  in  the  re- 
oeption.*  The  reception  of  the  produce  of  the  goods,  however,  is 
not  the  reception  of  the  goods/ 

§  990  a.  The  reception  must  be  from  the  thief  or  the  thief's^ 

'  R.  V.  Parr.  2  M.  &  Rob.  846.  1872 ;  People  v,  Stakem,  40  Cal.  599, 

»  R.  V.  Wiley,  2  Den.  C.  C.  37 ;  1  1871;  see  State  v.  St.  Clair,  17  Iowa, 
Eng.  Law  &  Eq.  667 ;  Jones  v.  State,  14  149,  1864 ;  Faunce  v.  State,  61  Ind. 
Ind.  346,1860;  Faunce  v.  People,  61   311.1869. 

m.  311, 1869.  It  is  not  essential  that  •  Ibid.  A.'8  wife,  in  A.'s  absence, 
all  the  goods  should  have  been  re-  receives  stolen  potatoes,  knowing  them 
ceived  at  the  same  time.  State  v.  to  be  stolen.  The  jury  find  that  A. 
Crawford  39  S.  C.  343, 1893.  But  it  "  afterward  adopted  his  wife's  receipt" 
must  be  a  reception  anterior  to  the  in-  This  finding  is  not  sufficient  to  sustain 
dictment,  and  proof  of  a  guilty  receiv-  a  verdict  of  guilty,  as  it  is  consistent 
ing  subsequent  to  the  presentment  of  with  A.'s  having  passively  consented 
the  indictment  will  not  warrant  a  con-  to  what  his  wife  had  done  without 
viction.  Arcia  v.  State,  28  Tex.  App.  taking  any  active  part  in  the  matter. 
198,  1889.  The  fact  that  the  pris-  R.  v.  Dring,  D.  &  B.  829. 
oner  admits  selling  a  watch  bearing  A.'s  wife,  in  A.'8  absence,  receives 
the  same  number  as  the  one  stolen  is  stolen  goods,  and  pays  the  thief  6<f .  on 
sufficient  to  warrant  a  finding  of  pos-  account.  The  thief  then  tells  A.,  who 
session  in  the  defendant.  Gunther  v,  strikes  a  bargain  with  the  thief,  and 
People,  139  111.  626,  1891.  pays   him  the  balance.    A.  has  re- 

'  R.  V.  Miller,  6  Cox  C.  C.  363 ;  R.  v,  ceived  stolen  goods,  knowing  them  to 
Smith,  33  Eng.  Law  &  Eq.  531 ;  Dears,  be  stolen.  R.  v.  Woodward,  L.  &  C. 
496 ;  6  Cox  C.  C.  664 ;  State  v.  Turner,  122.  These  cases  are  cited  from  Steph. 
19  Iowa.  144, 1866 ;  State  v.  Scovel,  1  Dig.  Crim.  Law,  art.  363.  Infra,  {  992. 
Rep.  Const.  Ct  (1  Mill)  274,  1817 ;  '  U.  S.  v.  Montgomery,  3  Sawy.  547, 
Huggins  V.  State,  41  Ala.  393, 1868.   1876. 

See  R.  V,  Hill.  2  C.  &  K.  978 ;  1  Den.       ^  r   ^^  Dolan,  mpra  ;  R.  v.  Wiley, 
C.  C.  453 ;  F.  &  M.  160.    Supra,  i  924.   2  Den.  C.  C.  37 ;  R.  v.  Wade,  1  C.  & 

*  Steph.  Dig  Crim.  Law,  art.  363 ;  K.  739 ;  Com,  v.  White,  123  Mass. 
citing  R.  V.  Wiley,  2  Den.  37.  430,  1877;  Foster  v.  State,  106  Ind. 

*  Shriedley  v.  State,  23  Ohio  St.  120,   272, 1886. 
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agent.      If  the  owner  resume  possession  of  the  goods  -^^  ^.^^ 
before  they  reach  the  receiver,  there  can  be  no  convic-  must  be 

..  i»Ai«iA  •  J*  •  1         from  thief. 

tion  of  the  receiver.*     A  receiver  from  a  receiver,  also, 
provided  there  be  no  conspiracy,'  is  not,  at  common  law,  a  receiver 
from  the  thief.^ 

§  990  b.  To  constitute  the  offence  the  goods  must  be  Goodsmust 

,  be  of  some 

of  some  value,  though  this  may  be  inferentially  shown.*  value. 

§  991.  A  party  who  receives  stolen  goods,   knowing  Receiving 
them  to  be  stolen,  for  the  purpose  of  returning  them  to  S^uo 
the  owner  on  payment  of  a  reward,  is  guilty  of  receiving  ro<»ive  re- 

wftfu  IB 

under  the  statute.  withinrule 

§  992.  A  wife  cannot  be  convicted  of  feloniously  re-  Wife  can- 
oeiving  goods  stolen  by  her  husband.*    Nor  can  she,  in  yicted  of 

^  R.  V.  Dolan,  29  Eng.  Law  &  Eq.  31 ;  10  Oox  C.  C.  241 ;  U.  S.  v.  DeBare, 

633 ;  Dears.  436 ;  6  Cox  C,  C,  449 ;  S,  6  Bias.  358,  1876 ;  State  v,  Ives,  18 

P.,  R.  V,  Hancock,  88  L.  J.  (N.  S.)  Ired.  338,  1852.    See  Com.  v.  Finn, 

787 ;  14  Cox  C.  C.  Ill ;  qualifying  R.  108  Mass.  466,  1871 ;  and  under  Ne- 

V.  Lyons,  C.  &  M.  217.     Cf,  R.  v.  braska  Code,  see  Levi  v.  State,   14 

Schmidt,  L.  R.  1  C.  C.  15.    See  Lon-  Nebr.  1, 1883. 

don  Law  Times,  Nov.  1878,  p.  39.  *  Supra,  i  882.    State  v.  Fenn,  41 

A  prisoner  was  convicted  of  feloni-  Conn.  590,  1874 ;  Com.  v.  Smith,  1 

ously  receiving  stolen  goods  under  the  Mass.  245,  1804 ;  People  v,  Wiley,  8 

following  circumstances :    The  goods  Hill,  194, 1842 ;  State  v,  Kreiger,  68  Mo. 

were  stolen  and  sent  by  the  thief  in  a  98, 1878 ;  State  v.  Smart,  4  Rich.  S.  C. 

parcel  by  railway  addressed  to  the  856, 1851.    As  to  averment  of  value, 

prisoner.    A  policeman  belonging  to  see  infra,  i  1008 ;  Sands  v.  State,  80 

the  railway  company,  from  informa-  Tex.  App.  578,  1891.    The  goods  may 

tion  he  had  received,  examined  the  be  valued  collectively,  and  the  value 

parcel   at  the  railway  station  at  its  may  be  inferred  by  the  jury  from  in- 

place  of  destination,  and  stopped  it.  spection,  or  from  a  description    by 

It  was  called  for  by  one  of  the  thieves  witnesses.    State  v.  (Jerrish,  78  Me. 

on  the  day  of  its  arrival,  and  refused  20, 1885.    It  is  said  that  the  degree 

to  him.    A  porter  of  the  company,  of  the  crime  depends  upon  the  amount 

the  next  day,  by  the  direction  of  the  received  and  not  on  the  amount  stolen, 

policeman,  took  it  to  a  house  which  Chenault  v.  Com.,  90  Ky.  160, 1890. 

the  thief  who  had  called  for  it  desig-  •  People  v.  Wiley,  8  Hill,  (N.  Y.) 

nated,  and  it  was  there  received  by  194,  1842;  State  v,  Pardee,  87  Ohio 

the  prisoner.    It  was  held  that  the  St.  63,  1881.    Supra,  i    119;    infra, 

conviction  was  wrong,  as  the  goods  i  1416.    Arcia  v.  State,  28  Tex.  App. 

had  ceased  to  be  stolen  goods,  within  198,  1889. 

the  statute,  at  the  time  of  the  receipt  "  R.  v.  Brooks,  Dears.  C.  C.  184 ;  6 

by  the  prisoner.    R.  v,  Schmidt,  10  Cox  C.  C.  148 ;  R,  v,  Kenny,  L.  R.  2 

Cox  C.  C.  172 ;  L.  R.  1  C.  C.  15.  Q.  B.  D.  807 ;  36  L.  J,  (N.  S.)  36 ;  8.  c. 

•  Com.  V.  White,  128  Mass.  480,  13  Cox  C.  C,  898.  See  R.  v.  Ward- 
1877;  Foster  v.  State,  106  Ind.  272,  roper.  Bell  C.  C.249;  8  Cox  C.C.  284. 
1885.  Supra,  i  88. 

•  See  R.  V.  Reardon,  L.  R.  1  C.  C. 
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receiving     England,  be  convicted  jointly  with  her  husband  of 

Btolen  by      oeiving.* 

buthus-'  ^  husband  is  responsible  for  his  wife's  guilty  recep- 

responsibie  ^^°'  ^®  knowing  and   afterward  adopting   the  same.' 

forconniv-  But  it   is  Otherwise  when  the  reception  is  without  his 

wiTe's  knowledge  and  apart  from  him.^    This,  of  course,  does 

rwieSion.  °^*  ^^  ^^7  ^^^7  impinge  on  the  principle  that  a  husband 
may  be  convicted  of  feloniously  receiving  property  which 
his  wife  has  stolen  voluntarily  and  without  any  constraint  on  his 
part,  if  he  received  it  knowing  that  she  had  stolen  it.* 
Reception  §  ^^^'  When  a  second  thief  takes  goods  from  a  first 
*8»j°!*     .  thief  without  the  tetter's  will,  this  is  larceny.*    But  if 

willof  thief     ,  .         .         .ii«i./.,  *,.. 

is  not         the  reception  is  with  the  first  thief  s  assent,  this  is  re- 

withinrule   ^j^j^^^  ^^j^^^  ^^^^  « 

§  994.  A  person  receiving  in  the  State  of  A.  goods  stolen  in  the 

State  of  B.  is  indictable  in  the  State  of  A.  for  receiving 

to  whethw  s^ich  goods,  if  bringing  the  goods  in  such  State  is  there 
indictment  j^gj^j  ^o  be  larceny.^ 

lies  in  one  •^ 

state  for  In  England,  the  practice  is  different.     Thus,  where  a 

goods  person  had  stolen  goods  in  Guernsey  and  brought  them 

ajaother!  *^  England,  where  he  was  taken  and  committed  for  trial, 
it  was  held  that,  Guernsey  not  being  a  part  of  the  United 
Kingdom,  he  could  not  be  convicted  of  larceny  for  having  them  in 
his  possession  in  England,  nor  of  receiving  in  England  the  goods 
so  stolen  in  Guernsey.® 

^^*^ti\)n         ^  ^^^'  "^^^  place  of  reception,  like  the  place  of  steal- 
to  be  infer-  ing,  is  to  be  inferred  from  all  the  circumstances  in  the 

entially  g 

proved.         case." 

*  R.  V.  Mathews,  1  Den.  C.  C.  596 ;  may  be  indicted  either  in  "  B."  County 
1  Eng.  Law  &  Eq.  549.  (State  v.  Habib,  (R. I.)  30  Atl.  Rep.  462, 

'  R.  V.  Woodward,  L.  &  C.  C.  C.  1894;  People  v.  Hubbard,  86  Mich. 

122 ;  9  Cox  C.  C.  96.    Supra,  I  990.  440, 1891)  or  in  ''A."  County  (Wright 

'  R.  v.  Dring,  Dears.  &  B.  0.  C.  v,  Dressel,  140  Mass.  147, 1885).    But 

329-;  7  Cox  C.  C.  382.    Supra,  §  83.  under  the  Kentucky  statute  an  indict- 

And  see  State  v,  Houston,  29  S.  C.  ment  lies  only  in  county  where  goods 

108,  1888.  were  received.  Allison  r.  Com.,  83  Ky. 

*  R.  V.  McAthey,    L.  &  C.  260;  9  254,  1886;  State  v.  Habib.  (R.  I.)  30 
Cox  C.  C.  251.    Supra,  i  83.  Atl.    Rep.    462,    1894.     See    ««/wti, 

*  See  supra,  J  945.  ?{  279,  287,  291,  930,  for  a  full  discus- 

*  R.  V.  Wade,  1  C.  &  K.  739.  sion  of  this  topic. 

^  Com.    V.    Andrews,  2  Mass.  14,       *  R.v.Debruiel,  11  Cox  C.C.  207— 

1806;  Com.  v.  White,  123  Ibid.  480,  Byles.    See  «Mpra,  {  291. 
1877.    And    one    receiving   in  "A."       »  Wills  v.  People,  3  Parker  C.  R. 

County  goods  stolen  in  "  B."  county  473, 1857.    Whart  Crim.  Ev.  1 108. 
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t 

§  996.  When  a  taking  is  by  statute  made   larceny,  ^^ 
receiving  goods  so  taken  is  indictable  under  the  statutes  after  stata- 
against  receiving.     By  the  same  reasoning  it  is  indictable  cemes^in- 
to  receive  goods  embezzled  when  such  embezzlement  is  ^^J^^^^^^®- 
indictable,  and  even  where  this  is  not  so  by  statute,  it  would  be  so 
at  common  law.^ 

n.   INDICTMENT.* 

§  997.  The  indictment  need  not  set  forth  the  name  of  any  person 
from  whom  the  goods  were  received,^  nor,  according  to 
the  preponderance  of  authority,  that  they  were  received  thief  need 
from  some  person  or  persons  unknown.*   When,  however,  gi^^m 
the  principal  felon  is  named,  a  variance  is  fatai.^    It  is  not 
fatal  to  the  averment  of  "unknown"  that  the  grand  jury  have 
found  an  indictment  against  a  named  person  for  stealing  the  same 
goods.* 

§  998.  It  is  not  essential,  in  any  case,  to  aver  that  the  Notnecee- 

.       ■  .  sarytoaver 

principal  felon  or  thief  has  been  convicted.^  conviction 

§  999.  It  is  fatal  to  omit  the  scienter,  which  in  some 


^  B.  V,  Frampton,  Dears.  &  B.  585.  is  necessary  to  aver  the  name  of  the 

But  receiving  stolen  goods  and  re-  thief;  State  v.  Beatty,  Phil.  L.  (N.  C.) 

ceiving  embezzled  goods  are  different  52,  1866 ;  State  v.  Ives,  13  Ired.  338, 

offences.    Com.  v,  Leonard,  140  Mass.  1852 ;  and  hence  it  is  safer  to  give  this, 

473, 1886.  or  state  the  thief  to  be  unknown.  Com* 

'  See,  for  indictments,  Whart.  Prec.  pare  R.  v,  Jervis,  6  C.  &  P.  156 ;  Swag- 

450  ei  seq.  gerty  v.  State,  9  Yerg.  338,  1836.    But 

'  R.  V.  Wheeler,  7  C.  &  P.  170 ;  R,  it  is  said  that  where  the  thief  is  stated 

V,  Pulham,  9  Ibid.  280 ;  R.  v,  Thomas,  as  unknown  a  reasonable  effort  must 

2  East  P.  C.  781 ;  Com.  v.  State,  11  be  shown  on  the  trial  to  ascertain  his 

Gray,  60, 1858 ;  State  v.  Hazard,  2  R.  name   and   whereabouts.     Foster  v. 

I.  474,  1853 ;   People  v.  CasweU,  21  State,  106  Ind.  272,  1885. 

Wend.  86,  1839 ;  Schriedley  v.  State,  *  R.  v.  Woolford,  1  M,  &  Rob.  384 

23  Ohio  St.  130,  1872 ;  State  v.  Cop-  U.  S.  v.  De  Bare,  6  Biss.  358, 1876 

penburg,  2  Strob.  (S.  C.)  273,  1847;  Com.    v.    King,  9  Cush.  284,   1852 

State  V,  Murphy,  6  Ala.  845,  1844;  though  see  State  v,  Coppenburg,  2 

State  V.  Smith,  37  Mo.  58,  1865;  State  Strob.  (S.  C.)  273,  1847;  Huggins  v. 

V.  Moultrie,  34  La.  An.  489,  1882 ;  People,  135  111.  243, 1890. 

Huggins  V.  People,  135  lU.  243, 1890;  •  Com.  v.  Hill,  11  Cush.  137, 1853. 

People  V,  Ribolsi,  89  Cal.  492,  1891 ;  As  to  this  point,  see  Whart.  Crim.  Ev. 

Allison  V,  Com.,  83  Ky.  254,  1885 ;  2  97. 

but  see  State  v.  Honig,  78  Mo.  249,  ^  Com.  v.  King,  9  Cush.  284, 1852 ; 

1883.  R.  V.  Woolford,  1  M.  &  Rob.  884. 

*  In  some  jurisdictions,  however,  it 
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ScieiUer  shape  must  be  averred.*     The  reception,  also,  must  be 

fuinew ,  averred  or  implied  to  be  unlawful.* 
noceBsary.        g  IQOO.  The  time  and  place    when    and    where    the 

Saoenwd  g^ods  were  stolen  need  not  be  stated  in  the  indictment.' 

not  be  ^  indictment,  which  avers  that  the  defendant  re- 

stated. ' 

ceived  on  a  specified  day  goods  "before  then"  stolen, 
may  be  sustained  by  proof  of  his  receiving  after  the  theft  goods 
stolen  on  a  later  day.* 

§  1001.  When  it  is  charged  that  the  goods  were  "feloniously 

stolen/'  it  is  not  necessary  on  an  indictment  against  the 
"  ^^toS"  ''^^^v®''  ^y  himself,  to  add  the  words  "  taken  and  carried 
ing"  must   away."*     But  merely  "  carry  "  without  being  followed  by 

"  away,"  is  defective  when  receiver  and  thief  are  charged 
together.® 

§  1002.  The  indictment  should  describe  the  goods  with  accuracy, 

and  a  variance  in  this  particular  will  be  fatal.^     If,  how- 

Ooods 

muBt  be      ever,  as  in  larceny,  the  crime  be  established  in  respect 
deecr^f    to  only  a  single  article,  though  the  indictment  describe 
several,  the  defendant  may  be  convicted.^     But  articles 
belonging  to  several  persons  cannot  be  at  common  law  joined.^ 

*  Whart.  Crim.  Ev.  i  164;  R.  v,  livaft,  136  Mass.  170,  1883;  State  v, 
Larkin,  26  Eng.  Law  &  Eq.  672;  Holford,  2  Blackf.  103,  1827 ;  State  v. 
Dears.  365;  6  Cox  C.  C.  377.  As  to  Murphy,  6  Ala.  845,  1844;  People  v. 
averring  «cic;i<cr,  see  Huggins  V.  State,  Smitii,  94  Mich.  644,  1893;  State  t?. 
41  Ala.  393,  1868 ;  and  see  Com.  v.  Crawford,  39  S.  C.  343, 1893. 
Cohen,  120  Mass.  198, 1875 ;  Pelts  v,  *  Com,  v,  Campbell,  103  Mass.  436, 
State,  3  Blackf.  28, 1832.  Supra,  il64t;  1869. 

State  V,  Crawford,  39  S.  C.  343, 1893.       *  Com.  v,   Lakeman,  5  Gray,  82, 
The  reception  must  be  averred  to  have   1855. 

been  felonious  or  fraudulent.    People      '  Com.  v,  Adams,  7  Gray,  43, 1856. 
V,  Johnson,  1  Parker  C.  R.  664, 1854.       '  People  v.  Wiley,  3  Hill.  (X.  Y.) 
In  Iowa  the  words  '' feloniously  and   194,1842.    Butthenameof  the  owner 
burglariously"  are  sufficient.   State  v.  is  not  necessary';  Huggins  v.  People, 
Lane,  68  Iowa,  384, 1886.  135  HI.  243, 1890.    As  to  how  goods 

In  Tennessee  an  indictment  for  re-  are  to  be  set  out,  see  Whart.  Cr.  PI. 
ceiving  stolen  goods  must  charge  the  &  Pr.  {  206;  Whart.  Crim.  Ev.  1 121 ; 
defendant  with  receiving  them  with  and  as  to  the  designation  of  written 
intent  to  deprive  the  true  owner  instruments,  Whart.  Cr.  PI.  &  Pr. 
thereof.  Hurell  v.  State,  5  Humph.  ?  167 ;  Whart.  Crim.  Ev.  ?  114. 
68,  1844.  •  People  v.  Wiley,  td  supra  ;  Whart 

»  State  V.  Hodges,  55  Md.  127, 1880.  Cr.  PI.  &  Pr.  H  250,  470,  736. 

■  2  East  P.  C.  780 ;  1  Leach,  109.       •  Kilrow  v.  Com.,  89  Pa.  480, 1879. 
477 ;  Starke  C.  P.  169 ;  Com.  v.  Sul-  Whart.  Cr.  PI.  &  Pr.  U  90,  252,  470. 
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It  is  not  necessary  to  allege  that  the  goods  were  received  upon 
any  consideration  passing  between  the  thief  and  the  receiver.^ 

1003.  The  rule  of  value  laid  down  as  to  larceny  applies  equally 
to  receiving  stolen  goods.^      It   may  here   be   specially 
observed  that  no  judgment  can  be  pronounced  in  either  must  be 
offence^  except  for  specific  articles^  as  charged  in  the  in-  ^^^^^  - 
dictment.* 

§  1004.  Separate  counts   may  be  introduced  averring  separate 
owners.     It  has  been  held  that  there  may  be  as  many 
counts,  under  the  statute,   for  receiving  as  there    are  ^ajTvary 
counts  for  stealing,  and  that  the  prosecutor  ought  not  to  ^J*^.  o^^- 
be  put  to  elect.*    Ownership,  when  known,  must  in  some 
way  be  averred.* 

§  1005.  Larceny  and  receiving  stolen  goods  may  be  joined  f  and 
a  count  for  receiving  may  be  tacked  to  one  for  stealing.  Counts  for 
so  as  to  be  dependent  on  the  latter  for  its  sense,  and  yet  and^for 
to  stand  independently   in  case  df   an  acquittal  on  the  '^^^^^ 
stealing.     This  is  the  uniform  practice  in  Pennsylvania,  joined. 
In  England,  this  practice  was  sustained  on  an  indictment  in  which 
the  first  count  charged  the  prisoner  with  larceny,  on  which  the  jury 
found  a  verdict  of  not  guilty ;  in  a  subsequent  count,  the  prisoner 
was  charged  with  having  received  the  article,  "so  as  aforesaid 
feloniously  stolen,"  on  which  the  jury  found  a  verdict  of  guilty. 
It  was  held  that  there  was  no  repugnancy ;  for  that,  although  the 
word  "  aforesaid "  in  a  subsequent  count  virtually  incorporates  in 
that  count  all  the  previous  averments  as  to  time  and  place,  the 
words  "  so  as  aforesaid  feloniously  stolen  "  did  not  necessarily  mean 

^  Hopkins  v.  People,  12  Wend.  76,  on  such  plea.  O'Connell  v,  CJom.,  7 
1834.  Mete.  460, 1844. 

*  See  supra,  i  952  ;  and  see,  also,  *  R.  v.  Beeton,  2  0.  &  K.  960 ;  s.  c. 
State  V,  Watson,  3  R.  I.  114,  1865.  1  Den.  C.  C.  414.  See  Com.  v.  Cohen, 
As  to  value  being  necessary,  see  «u/>ra,  120  Mass.  198,  1876.  Whart.  Cr.  PI. 
i  990  6.  &  Pr.  I  293. 

'  Where  an  indictment  charges  a  ^  State  v,  McAloon,  40  Me.  133, 
defendant  with  receiving  various  arti-  1855 ;  Whart.  Crim.  Ev.  ?  97.  Supra, 
cles  of  stolen  property,  knowing  them   {  932. 

to  be  stolen,  and  specifically  describes  •  Whart  Cr.  PI.  &  Pr.  {  291.  Supra, 
each  article,  and  avers  the  value  there-  2  978.  Likewise,  burglary  and  re- 
of,  and  he  pleads  that  he  is  "  guilty  of  ceivlng,  but  a  conviction  can  be  had 
receiving  fifty  dollars'  worth  of  said  on  one  only,  and  the  jury  should  be 
property,  in  manner  and  form  as  set  so  instructed ;  Com.  v,  Mullen,  150 
forth  in  the  indictment,''  no  valid  Mass.  394,  1890.  See  Johnson  v, 
judgment  can  be  rendered  against  him  State,  61  Ga.  212, 1878. 
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that  the  article  had  been  stolen  by  the  person  named  in  the  first 

count,  but  only  that  it  had  before  then  been  feloniously  stolen  by 

some  person.^ 

A  thief  and  a  receiver  of  stolen  goods  may  be  jointly  indicted.* 
§  1006.  A  conviction  and  sentence  for  having  received  the  goods 
of  A.  B.,  knowing  them  to  be  stolen,  is  no  bar  to  a  fur- 

Simuitane-  ^[j^j.  indictment  for  having  received  the  goods  of  C.  D., 

OU8  reoep-  ,  . 

tion  of  at  the  same  time  and  place,  knowing  them  to  have  been 
d^rent  stolen,  though  the  acts  of  receiving  were  one  and  the 
oneofffenw!  same.*  Whether  the  prosecution  can  waive  this,  and 
include  such  double  receiving  in  one  count,  is  elsewhere 
discussed.* 

^  B.  v.  Oraddock,  2  Den.  C.  C.  81;  if  the  indictment  properly  charges  the 

T.  &  M.  361 ;  1  £ng.  Law  &  £q.  563.  defendant  with  aiding  in  the  conceal- 

*  Com.  V,  Adams,  7  Gray,  43, 1856.  ment  of  the  goods,  he  may  be  l^ally 

But  an  acquittal  of  the  t&ief  necessi-  sentenced,  although  the  charge  of  re- 

tates  an  acquittal  of  the  person  charged  ceiving   the   goods    is   insufficiently 

with  receiving  the  stolen  goods.    State  made.    Stevens  v.  Com.,  6  Mete  241, 

V.  Antoine,  42  La.  An.  945,  1890.  1843. 

In  Massachusetts,  when  a  defendant  '  Com.  t;.  Andrews,  2  Mass.  409, 

is  convicted  on  an  indictment  which  1807.    See  supra,  J  948 ;  Whart  Cr. 

charges  him  with  receiving  and  aiding  PL  &  Pr.  J  471. 

in  the  concealment  of  stolen  goods,  he  *  Supra,  i  948. 
is  convicted  of  only  one  offence,  and 


POINTS  REQUESTED  FOB  THE  DEFENCE  DIPBOPEBLY 
BEFUSED,  AND  EBBONEOUS  CHABQES. 

Since  the  general  statute,  C.  115,  i  5,  providing  that  courts  shall  not  chaige 
juries  with  respect  to  matters  of  fact,  but  may  state  the  testimony  and  the  law» 
it  is  erroneous  in  a  criminal  case  to  instruct  the  jury  that  evidence  of  character 
can  only  be  considered  by  the  jury  where  the  other  evidence  is  doubtftil,  and 
that  it  is  not  of  the  slightest  consequence  where  the  evidence  is  strong  and 
the  guilt  of  the  defendant  is  impressed  on  the  minds  of  the  jury.  Com.  v. 
Leonard,  140  Mass.  473,  1886 ;  supra,  i  982. 

The  court  authorized  the  jury  to  convict  defendant  for  receiving  stolen 
property,  knowing  it  to  be  stolen,  on  proof  that  the  property  was  stolen  and 
that  defendant  received  or  concealed  it,  knowing  it  to  be  stolen.  Held  erro- 
neous, as  failing  to  state  that  there  must  be  a  guilty  knowledge  or  fraudulent 
intent  connected  with  the  act.    Arcia  v.  State,  26  Tex.  App.  193,  1888. 

The  defendant  claimed  that  the  goods  were  taken  in  payment  of  services 

rendered  by  defendant  to  the  thief,  and  that  she  did  not  know  they  were 

worth  more  than  the  services.    Held  that  a  charge  that  whetlier  defendant 

knew  the  value  was  a  question  for  the  jury,  but  that  their  value  was  evidently 
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much  greater  than  defendant's  services,  is  in  conflict  with  the  constitutional 
provision  prohibiting  a  charge  on  the  facts.  State  v.  Houston,  29  S.  0.  108, 
1888.     Supra,  2  984. 

In  the  same  case,  where  a  wife  was  indicted  with  her  husband  for  receiving 
stolen  goods,  a  charge  that  if  the  wife  was  drawn  into  the  crime  by  the  hus- 
band, but  was  the  more  active  of  the  two,  she  is  equally  guilty  is  erroneous 
as  her  guilt  would  depend  not  upon  the  fact  of  activity,  but  whether  the 
activity  was  voluntary  or  caused  by  the  coercion  of  her  husband.  State  v, 
Houston,  supra. 
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CHAPTER  XV. 


EMBEZZLEMENT. 


I.  A0AIN8T  Servants  and  others 

APPROPRIATING  GoODS  NOT  YET 
COME  TO  THEIR  MASTER. 

Statutes  not  designed  to  overlap 
the  common  law.  Larceny  at 
common  law  cannot  be  embez- 
zlement under  statute,  {  1009. 

Statutes  make  it  embezzlement 
for  servant  or  clerk  to  appro- 
priate master's  goods  before  he 
receives  them,  2  1010. 

Employment  need  not  be  perma- 
nent, 2 1011. 

Mere  volunteer  not  within  the 
statute,  i  1012. 

Servant  employed  to  change  note 
or  sell  produce  is  within  statute, 
i  1013. 

Compensation  is  requisite  to  con- 
stitute service,  2  1014. 

Members  of  societies  or  partners 
not  servants  vrithin  statute, 
{  1015. 

Goods  may  be  followed  through 
successive  reinvestments,  3 1016. 

The  "servant"  need  not  be  the 
servant  of  the  prosecutor, 
i  1017. 

Servant  includes  employes  of  all 
kinds,  i  1018. 

But  not  those  invested  with  fidu- 
ciary discretion,  J  JL019. 

Middleman  is  not  a  servant,  2 1020. 

"Clerk"  is  a  person  employed  to 
keep  accounts  and  collect  money 
thereon,  2  1021. 

"  Agent"  is  wider  in  meaning  than 
clerk,  2  1022. 

"Virtue  of  employment"  as  test 
in  old  statutes,  2  1023. 
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Not  necessary  that  thing  em- 
bezzled should  have  been  re- 
ceived in  direct  conformity 
with  employer's  directions, 
21024. 

Prosecutor's  title  not  material  as 
against  third  person,  2  1025. 

No  defence  that  money  received 
was  under  restricted  limit, 
2 1026. 

If  case  is  larceny  at  common  law, 
it  is  not  embezzlement,  e.  g., 
where  goods  are  taken  after 
reaching  master,  2  1027. 

Embezzlement  covers  only  cases 
which  common  law  larceny  does 
not  include,  2  1028. 

Diverging  views  in  New  York, 
2  1029. 

Fraud  is  to  be  inferred  from  fiicts, 
2  1080. 

No  defence  that  money  was  re- 
ceived from  another  servant, 
2  1031. 

Goods  must  have  been  received 
on  account  of  master,  2  1032. 

Goods  must  not  belong  to  the  de- 
fendant, 2 1033. 

Middleman  may  be  prosecutor, 
21034. 

Corporation  may  be  prosecutor, 
but  not  ill^al  corporation, 
2 1035. 

No  defence  that  a  worthless  secu- 
rity was  given  in  place  of  that 
embezzled,  2  1086. 

Conversion  of  produce  enough, 
2 1037. 

No  defence  that  principals  have 
no  title  to  money,  2  1088. 


CHAP.  XV.] 


EMBEZZLEMENT. 


[§  1009. 


No  defence  that  a  trap  was  laid 

for  the  defendant,  i  1039. 
Defendant  may  be  tried  in  any 

place  of  embezzlementi  { 1040. 
Embezzlements  created  by  federal 

statutes  must  be  tried  in  federal 

courts,  i  1041. 
Simultaneous  embezzlements  may 

be  joined,  {  1042. 
Fiduciary     relations     must    be 

averred,  J  1043. 
Gkx>ds  embezzled  and  ownership 

must     be    accurately    stated, 

{1044. 
When  a  felony,  term  "  feloniously" 

must  be  used,  2  1045. 
Servant  of  joint  masters  may  be 

averred  to  be  servant  of  either, 

11046. 
Embezzlement  may  be  joined  with 

larceny,  J  1047. 
Bill  of  particulars  may  be  re- 
quired, i  1048. 
n.  Against     Tkustbes,     Agents, 
Bailees,  and  othebs  appeo- 
PBiATiNG  Goods  eeceiyed  bona 

FIDE. 

Statute  covers  cases  of  trustees  or 
agents  fraudulently  appropriat- 
ing goods  received  bond  fide  for 
principal,  2  1049. 

If  case  is  larceny  at  common  law, 
prosecution  fails,  2  1050. 

"  Officer"  may  be  a  nomen  general- 
mimum,  i  1051. 


"Trustee"  is  one  holding  prop- 
erty for  another,  2  1052. 

Fraud  to  be  inferred  from  circum- 
stances, 2  1053. 

"Agents,"  2  1053a. 

Copartners  and  members  of  com- 
mon society  not  "agents," 
21064. 

"Bailee"  to  be  used  in  restricted 
sense,  2  1055. 

Person  not  capable  of  contract- 
ing may  be  bailee,  2  1056. 

Goods  need  not  have  been  re- 
ceived from  prosecutor,  2 1057. 

Conversion  must  be  inconsistent 
with  bailment^  2  1058. 

Some  act  of  conversion  must  be 
in  jurisdiction,  2  1059. 

Indictment  must  conform  to  stat- 
ute, 2  1060. 

Special  conditions  of  particular 
statutes  must  be  satisfied, 
21061. 

At  common  law,  indictment  for 
larceny  is  not  enough,  2  1062. 

Evidence  inferential,  2  1062  a, 

III.  Public  Ofpicebs. 
Embezzlement    by,    a   statutory 

offence,  2  1063. 

IV.  Receiving  Embezzled  Goods. 
Indictable  at  common  law,  2 1064. 

Points  fob  Defence  Impbopebly 
Refused,  and  Ebboneous 
Chabges.    (See  end  of  chapter.) 


I.  AGAINST  SERVANTS  AND  OTHEBS  APPROPBIATINQ  GOODS 

NOT  YET  COME  TO  THEIR  MASTER. 


§  1009.  Embezzlement  is  an  intentional  and  fraudulent  appro- 
priation of  the  goods  of  another  by  a  person  intrusted 
with  the  property  of  the  same.^     In  the  common  law  not  de- 
definition  of  larceny,  we  must  remember,  there  are  two  ^^^  ^ 
gaps  through  which,  in  the  expansion  of  business,  many  common 
criminals  escaped.     The  first  of  these  gaps  is  caused  by  Laroenj  at 


^  See  U.  S.  V,  Conant,  U.  S.  Dist.   Lowell,  J. ;  State  v.  Wolff,  34  La.  An. 
Ct.  Boat.  1879,  9  Cent.  L.  J,  129,  per  1153, 1882;  13  Cent.  L,  J.  462. 
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oommon      the  position  that  to  maintain  larceny  it  is  necessary  that 

law  cannot  ^  •iii-ii  i  . 

be  embez-    the  stolen  goods  shouId  have  been  at  some  time  in  the 
statote.   ^  prosecutor's  possession.^     The  second   results  from  the 

^  See  mpra,  i  948 ;  People  v,  John-  his  own  use,  after  receiving  it  from 

son,  91  Cal.  265, 1891 ;  Oartwright  v,  another  on  his  master's  account,  was, 
Green,  8  Ves.  405 ;  and  criticism  of  for  all  purposes,  in  precisely  the  same 

Sir  J.  F.  Stephen,  in  note  zvii.  to  his  position  as  the  servant  who  did  the 

Digest  of  Criminal  Law.    This  crit-  same  thing  after  receiving   it  from 

icism  closes  as  follows :  his  master.    The  courts,  however,  de- 

"  The  point  upon  which  the  most  cided  otherwise.  They  have  held  on 
subtle  questions  as  to  possession  arise  many  occasions  that,  though  the  mas- 
is  the  distinction  between  theft  and  ter's  possession  continues  when  he 
embezzlement — a  perfectly  useless  dis-  gives  the  custody  of  a  thing  to  his 
tinction,  no  doubt,  and  one  which  the  servant,  it  does  not  begin  when  the 
legislature  has,  on  two  separate  occa-  servant  receives  anything  on  account 
sions,  vainly  tried  to  abolish.  So  long,  of  his  master ;  on  the  contrary,  the 
however,  as  it  is  allowed  to  exist,  it  is  servant  has  the  possession,  as  distin- 
necessary  to  understand  it  guished  from  the  custody,  until  he 

"  I  have  already  explained  how  a  does  some  act  which  vests  the  posses- 
man  may  retain  the  possession  of  a  sion  in  his  master,  though  it  may 
thing  of  which  he  gives  his  servant  leave  the  custody  in  himself.  If, 
the  custody.  He  retains  a  power  over  during  that  Interval,  he  appropriates 
the  thing  which  is  not  the  less  real  or  the  thing,  he  commits  embezzlement, 
effective  because  he  has  to  exercise  it  If  afterward,  theft;.  The  most  pointed 
through  the  will  of  another  person,  illustration  of  this  singular  doctrine 
who  has  undertaken  to  be  the  instru-  which  can  be  given  occurs  in  the  case 
ment  of  his  will.  Suppose,  however,  of  R.  v,  Beid,  Dears.  257.  B.  sent  A., 
that  instead  of  the  master's  having  his  servant,  with  a  cart  to  fetch  coals, 
given  his  horse  to  his  groom,  or  his  A.  put  the  coals  into  the  cart,  and,  on 
plate  to  his  butler,  a  horse-dealer  has  the  way  home,  sold  some  of  them  and 
delivered  the  horse  to  the  groom,  or  a  kept  the  money.  A.  was  convicted  of 
silversmith  has  delivered  plate  to  the  larceny,  and  the  question  was  whether 
butler  for  his  master;  I  should  have  he  ought  to  have  been  convicted  of 
thought  that  there  was  no  real  differ-  embezzlement.  It  was  held  that  Uie 
ence  between  these  cases ;  that,  inas-  conviction  was  right,  because,  though 
much  as  the  servant  in  each  case  was  A.  had  the  custody  of  the  cart  all 
acting  for  the  master,  in  the  discharge  along,  yet  the  possession  of  it  and  its 
of  a  duty  toward  him,  and  under  an  contents  was  in  B.,  and  though  A. 
agreement  to  execute  his  orders,  the  had  the  possession  of  the  coals  whilst 
master  would  come  into  possession  of  he  was  carrying  them  to  the  cart, 
the  horse  or  the  plate  as  soon  as  his  that  possession  was  reduced  to  a  mere 
servant  received  it  from  the  dealer  or  custody  when  they  were  deposited  in 
the  silversmith,  just  as  he  remains  in  the  cart,  so  that  A.'s  offence  was  lar- 
possession  of  the  horse  or  the  plate  ceny,  and  not  embezzlement,  which  it 
when  he  gives  the  custody  of  it  to  his  would  have  been  if  he  had  misappro- 
groom  or  his  butler.  I  should  also  priated  the  coals  before  they  were  put 
have  thought  that  the  servant  who  into  the  cart."  See,  also,  infra,  3 1050. 
appropriated  his  master's  property  to 
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assumption  that  when  possession  of  goods  is  acquired  bond  fide 
by  a  bailee,  no  subsequent  fraudulent  conversion  (unless  there 
be  breaking  of  bulk  or  some  other  rupture  of  the  conditions  of 
bailment)  can  be  larceny  while  the  bailment  lasts.^  To  cure 
these  defects  were  passed  the  embezzlement  statutes  of  England 
and  of  most  of  the  United  States.*  These  statutes  were  intended 
simply  to  make  penal  two  phases  of  theft  not  previously  penal.  If 
a  servant  (and  this  is  the  first  of  the  two)  steal  his  master's  goods 
before  they  have  come  into  his  master^a  possession,  this  is  to  be  in- 
dictable as  embezzlement.  And  the  second  is,  that  it  shall  be  also 
embezzlement  for  a  trustee  or  bailee  to  fraudulently  convert  to  his 
own  use  his  master's  goods  he  may  have  bond  fide  received.  Now, 
as  neither  of  these  cases  is  larceny  at  common  law,  the  statutes  of 
embezzlement  in  no  way  overlap  the  old  domain  of  larceny.  They 
were  passed  solely  and  exclusively  to  provide  for  cases  which  lar- 
ceny at  common  law  did  not  include.  Hence,  nothing  that  is  lar- 
ceny at  common  law  is  indictable  under  the  English  embezzlement 
statutes,  and  those  of  a  similar  type ;  and  nothing  that  is  indictable 
under  these  statutes  is  larceny  at  common  Jaw.'  And  by  applying 
this  test  we  will  find  that  the  embezzlement  statutes  fall  into  two 
distinct  and  widely  different  classes :  first,  those  meeting  the  case  of 
servants  and  clerks  appropriating  their  master's  property  before  it 
reaches  his  possession ;  and  secondly,  those  meeting  the  case  of 
trustees  and  bailees  appropriating  goods  of  which  they  obtained 
possession  bond  fide}  It  should  at  the  same  time  be  kept  in  mind 
that  it  is  within  the  power  of  the  legislature,  as  has  been  recently 

^  Supra,  i  971.  142,  1882) ;  larcenies  by  servants  hav- 

'  See  State  v,  Lanier,  89  N.  C.  517,  ing  bare  charge  have^been  made  em- 
1888 ;  State  v.  Shiver,  20  S.  C.  392,  bezzlements.  The  Kentucky  statute 
1883 ;  State  v.  Wolff,  34  La.  An.  1163,  provides  that "  if  any  carrier,  porter,  or 
1882.  other  person  to  whom  money  or  other 

'  Infra,  §§  1027, 1028.  3  Chit.  Crim.  property  or  thing  which  may  be  the 
Law,  921 ;  R,  v.  Hedge,  R.  &.  R.  160 ;  subject  of  larceny  may  be  delivered 
Kibs  V.  People,  81  111.  599,  1876;  to  be  carried  for  hire,  or  any  other 
State  V.  Fain,  106  N.  C.  760, 1890.         person  who  may  be  intrusted  with 

*  The  statutes,  it  is  true,  do  not  such  property,  embezzle,  or  fraudu- 
always  retain  the  distinctive  features  lently  convert  to  his  own  use,  or 
of  the  English  statutes  ;  and  in  many  secrete  with  intent  to  do  so,  any  such 
cases  the  two  classes  of  embezzlement  property,  either  in  mass  or  otherwise, 
are  merged  in  one.  Thus,  in  Indiana,  before  delivery  at  the  place,  or  to  the 
(State  V.  Wingo,  89  Ind.  204,  1883) ;  person  to  whom  the  same  were  to  be 
in  South  Carolina,  (State  v.  Shiver,  20  delivered,  he  shall  be  confined  in  the 
S.  C.  392,  1883) ;  and  in  Alabama,  penitentiary  not  less  than  one  nor 
(Planters'  Ins.  Co.  v.  Tunstall,  72  Ala.  more  than  five  years.''  This  statute 
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done  in  England,  to  provide,  that  under  an  indictment  for  larceny, 
or  for  larceny  in  one  count  and  embezzlement  in  another,  there 
may  be  a  conviction  of  either  oflfence.^ 

§  1010.  In  those  of  the  embezzlement  statutes  which  were  passed 
to  meet  the  case  of  servants,  or  persons  having  a  bare 
statutes  charge,  appropriating  their  master's  goods  before  such 
embeszie-  goods  have  reached  him,  the  term  "  servant,"  "  clerk," 
■ervant  or  and  ''  agent,"  are  used  to  designate  those  on  whom  this 
propriate*  species  of  embezzlement  may  be  charged.  " Servant," 
master'a  in  the  English  statute,  is  the  first  term  used,  and  is  that 
fore  he  re-  which  is  invested  with  the  most  general  signification, 
oeiyesthem  g^^^^  ^^  ^j^^  decisions  made  in  this  connection  will  now 

be  noticed. 

§  1011.  To  bring  a  servant  under  the  operation  of  the  statute  the 

employment  need  not  be  permanent.^  Thus,  where  the 
ment  need  prosccutor,  having  agreed  to  let  the  defendant  carry  out 
manwiL*^    parcels  when  he  had  nothing  else  to  do,  for  which  the 

prosecutor  was  to  pay  him  what  he  pleased,  gave  him  an 
order  to  receive  two  po\inds,  which  he  received  and  embezzled,  he 
was  held  to  be  a  servant  within  the  meaning  of  the  act,*  And 
a  drover  who  was  employed  to  drive  two  cows  to  a  purchaser  and 
receive  the  purchase-money,  and  embezzled  the  money,  was  ruled 
to  be  a  servant  within  the  meaning  of  the  act.^  A  single  transac- 
tion may  be  enough  to  constitute  service.*  The  test  is  subordina- 
tion to  a  master.^ 

has  been  held  to  embrace  the  case  of      '  Com.  v,   Foster,  107    Mass.  221, 

servants  receiving  their  master's  prop-   1871.    Bat  see  Johnson  v.  State,  9 

erty,  and  embezeling  the  same  before  Baxt.  279, 1878 ;  State  v.  Fain,  106  N. 

it  reaches  him.    Johnson  v.  Com.,  6  C.  760, 1890. 

Bush,  430,  1869.    In  New  York  all       While  in  England  embezzlement  is 

the   common    law  distinctions   were  thus  made  larceny,  in  North  Carolina, 

swept  away  by  8  628  of  Penal  Code  of  while  punishable  as  larceny,  it  does 

1882,  which  made  larceny,  embezzle-  not  become  larceny.    State  v.  Lanier, 

ment,  and  obtaining  goods  by  false  89  N.  C.  617, 1888. 

pretence  a  single  offence  under  the       '  R.  v.  Spencer,  B.  &  B.  299.    See 

name  of  larceny  with  a  common  defi-  R.  v.  Smith,  Ibid.  516 ;  B.  v.  Carr, 

nition.    For  prior  New  York  law,  see  Ibid.  198 ;  R.  v.  Hoggins,  Ibid.  145 

ir^roy  i  1029.    As  to  California,  see  B.  v.  Tongue,  Bell  C.  C.  289. 

Ex  parte  Hedley,  31  Cal.  108,  1866 ;       *  B.  v,  Hughes,  1  Mood.  C.  C.  870 

People  v.  Salorse,  62  Ibid.  139,  1882.     State  v,  Costin,  89  N.  C.  511, 1883. 

Embezzlement  under  the  federal  *  B.  v.  Negus,  L.  B.  2  C.  C.  34 
statutes  is  not  an  infamous  crime.  U.  Campbell  v.  State,  85  Ohio  St  70, 1878 
S.  V.  Beilley,  20  Fed.  Bep.  46,  1884.  «  Qravatt  v.  State,  25  Ohio  St.  162 

*  B.  V,  Cooper,  L.  B.  2  C.  C.  123.  1874.   A  mail  carrier  who  takes  money 
See  State  v.  Wingo,  89  Ind.  204, 1883.  from  a  letter  contained  in  a  mail  bag 
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§  1012.  It  has,  however,  been  determined,  that  where  the  treas- 
urer of  a  charitable  institution,  in  his  individual  capacity,  permitted 
the  defendant  (the  schoolmaster  of  the  charity-school,  appointed  by 
'  a  committee  of  which  the  treasurer  was  a  member,  and 
whose  sole  duty  was  confined  to  the  instruction  of  chil-  volunteer 
dren)  in  one  single  instance  to  receive  a  voluntary  contri-  ^^iJ^^^, 
bution,  for  which  he  was  to  have  no  remuneration,  the  de- 
fendant was  not  a  clerk  or  servant,  or  person  employed  for  the 
purpose,  or  in  the  capacity  of  a  clerk  or  servant.^     We  may  there- 
fore  conclude  that  a  mere  volunteer,  permitted  specially  to  collect 
a  particular  sum,  is  neither  "  clerk  "  nor  '^  servant."^ 

§  1013.  It  has  been  already  seen  that  if  a  servant,  who,  having 
bare  charge,  is  employed  to  change  a  note  or  to  sell  g^pyj^nt 
goods,  steal  the  note  or  the  goods,  this  is  larceny,  as  his  employed 
possession  is  the  possession  of  his  master.'    If,  however,  note  or  sell 
he  obtain  change  for  the  note  or  sell  the  goods,  and  then  {JJ^withhi 
secrete  or  abscond  with  the  produce,  this  is  not  larceny,  the  statute, 
but  embezzlement,  as  the  owner  never  was  in  possession.*     But  a 
person  employed  specially,  merely  to  get  a  cheque  cashed,  *^  for 
which  he  was  to  receive  sixj>ence,"  is  not  a  servant  under  the  sta- 
tute *    And  the  same  view  has  been  taken  as  to  a  broker  under- 
taking, on  a  particular  occasion,  to  purchase  a  certain  bill.^ 

§  1014.  It  is  essential  to  constitute  a  servant  that  his  services 
should  be  for  some  consideration.     Yet  this  consideration  compensa- 
need  not  be  money ;  for  if  it  consist  in  clothes,  food,  or  tJoJi «. 
home,  it  is,  on  general  principles,  sufficient  to  sustain  an  constitute 
action  against  the  servant  for  neglect,  and  hence  a  prose-  *®y^*^- 
cution  for  embezzlement.     Even  a  right  given  to  the  servant  to 

is  not  a  servant  of  the  sender  to  the  of  money  by  agent  according  to  terms 

extent  of  making  him  liable  for  em-  of   employment.     But  see  Ex  parte 

bezzling  it.    There  is  no  such  relation  Bicard,  11  Nev.  287, 1876. 

of  master  and  servant  between  them  •  Supra,  ?|  956  et  seq. 

as  makes  this  possible.     Brewer  v.  *  R.  v.  Sullens,  1  Mood.  C.  C.  129 ; 

State,  83  Ala.  113, 1888 ;  State  v,  Cos-  R.  v.  Winnall,  5  Cox  C.  C.  326  ;  R.  v. 

tin,  89  N.  C.  511, 1883.  Hartley,  R.  &  R.  139;  R.  t;.  Keena, 

1  R.  v.  Nettleton,  1  Mood.  C.  C.  259.  11  Cox  C.  C.  123 ;  L.  R.  1  C.  C.  113 ; 

'  R.  V.  Mayle,  11  Cox  C.  C.  150  ;  R.  R.  v.  Gale,  13  Cox  C.  C.  340 ;  State  v, 

t>.  Tyree,  L.  R.  1  C.  C.  177  ;  11  Cox  C.  Foster.  37  Iowa,  404,  1873;  Johnson 

C.  241.    See  R.  v.  Freeman,  5  C.  &  P.  v.  Com.,  5  Bush,  430,  1869.    But  see 

534    Nor  agent  under  statutes  of  Ky. ;  Crofton  v.  State,  79  Ga.  684,  1887. 

see  Shelburn  v.  Com.  85    Ky.  173,  *  R.  v.  Freeman,  5  C.  &  P.  534. 

1887.  See  Com.  v.  Lynch,  (Pa.)  3  Lan.  See  R.  v.  Mayle,  11  Cox  C.  C.  150. 

Law  Rev.  412,  1886.    See  Miller  v.  •  Com.  v,  Davis,  7  Law  Rep.  94, 

State,  16  Nebr.  179, 1884,  for  retention  1844,  per  Allen,  J. 
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receive  the  gratuities  and  fees  of  an  office  is  enough  ;^  and  a  fortiori 
is  this  the  case  with  commissions  on  a  proportion  of  the  profits,* 
when  such  are  fixed  by  rule.^  There  must,  however,  be  vxiges  or 
compensation  in  some  shape,  or  else  the  prosecution  fails.^ 

§  1015.  A  prosecution  cannot  be  maintaihed  against  members  of 

societies  or  against  partners  for  embezzlements  of  this 

of  societies   class  :  because  (1)  the  possession  of  the  particular  mem- 

r^V"  ber  or  partner  is  the  possession  of  the  whole  society  or 

not  ser-       firm  •«  2jid  (2)   such   members   or  partners    cannot  be 

vantswith-  '  \   /  r  ^  ^ 

in  the  sewanls  under  the  act  to  the  firms  or  societies  to  which 
they  belong.*  For  the  same  reason  a  city  officer,  having 
a  distinct  status,  is  not  the  servant  of  the  municipal  corporation  / 
though  it  is  otherwise  when  the  officer  is  subordinate  to  the  cor- 
poration f  in  which  case  the  relation  of  master  and  servant  may 
exist  though  the  appointing  power  be  elsewhere.^  It  is  also  others 
wise  in  cases  where  the  government  of  a  society  is  vested  in 
trustees,  to  whom  the  defendant,  as  treasurer,  is  distinctively 
subject.*® 

§  1016.  In  larceny,  where  it  is  necessary  that  the  thing  stolen 
Goods  maj  should,  in  specie,  have  been  at  the  time  of  stealing  in 
throuKr***  possession  of  the  prosecutor,  it  is  fatal  to  the  prosecu- 
successive    tion  if  it  appear  that  the  money  charged  as  stolen  was 

ments.         not   that   which   had   been   in    the   prosecutor's   posses- 

• 

*  See  R.  V.  Adey,  1  Den.  C.  C.  671 ;  Bren,  L.  &  C.  346 ;  9  Cox  C.  C.  898 ; 
R.  V.  White,  8  C.  &  P.  742.  R.  v.  Diprose,  11   Ibid.   185 ;  R.  t». 

*  R.  r.  McDonald.  L.  &  C.  85 ;  9  Taflfe,  4  Ibid.  169.  See  Com.  v.  Berry, 
Cox  C:  C.  10 ;  Com.  v.  Smith,  129  99  Mass.  428,  1868 ;  and  see  ir^ra, 
Mass.  104,  1880;  Campbell  v.  State,  {  1054.  But  under  the  Ohio  statute 
85  Ohio  St.  70, 1878.  the    cashier    of    an    unincorporated 

'  R.  v.  Hartley,  R.  &  R.  139 ;  R.  v,  banking  establishment    may  be   in- 

Thomas,  6  Cox  C.  C.  403.  dieted  for  larceny,  although  he  be  a 

*  R.  V.  Tyree,  L.  R.  1  C.  C.  177  ;  11  stockholder.  State  v.  Kusnick,  45 
Cox  C.  C.  241.     See  R.  v.  Stainer,  L.  Ohio  St.  535, 1888. 

R.  1  C.  C.  231.  ^  R.  V.  Burton,  1  Mood.  C.  C.  237 ; 

»  See  supra,  §  935 ;  in/ra,  J  1054 ;  Williams  v.  Stott,  3  Tyrw.  689. 
Gary  v.  N.  W.  Masonic  Aid  Assn.,       ®  R.  v.  Carpenter,  L.  R.  1  C.  C.  29  ; 

(Iowa)  63  N.  W.  Rep.  1086, 1893.   Nor  though  see  Coats  4^.  People,  22  N.  Y. 

will  a  statute  declaring  partners  to  be  245, 1860.    /n/m,  §  1035. 
trustees  of  each  other  alter  the  rule,       •  R.  v,  Callahan,  8  C.  &  P.  154. 

although  another  statute  provides  for  See  R.  v.  Jenson,  1  Mood.  C.  C.  434. 
embezzlement  by  trustees.    State  v,       *"  R.  v.  Proud,  L.  &  C.  97 ;  9  Cox 

Reddick,  2  S.  Dak.  124,  1891.  C.  C.  22;  R.  v.  Hall.  1  Mood.  C.  C. 

*  R.  v.  Marsh,  3  F.  &  F.  623 ;  R.  v,  474 ;  R.  v.  Carr,  R.  &  R.  198. 
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sion,  but  was  its  produce.^  But  it  is  not  so  in  the  present 
form  of  embezzlement,  since  the  very  essence  of  this  offence 
it  that  the  thing  stolen  should  Twt  have  been  in  the  prosecutor's 
possession.  Hence  a  prosecution  for  embezzlement  may  follow 
money  embezzled  through  a  dozen  reinvestments,  so  long  as  it  is  in 
the  embezzler's  hands.^  The  money  which  has  flowed  into  the  de- 
fendant's hands  by  virtue  of  his  employment  may  have  become 
mixed  with  other  moneys  of  the  defendant,  or  may  have  been 
turned  into  other  shapes  or  forms  of  security.  But,  notwithstand- 
ing this,  the  embezzler  and  his  assignees  with  notice,  may  be 
prosecuted  for  embezzling  the  funds  received.* 

§  1017.  An  oflBcer,  it  should  be  remembered,  may  be  a  servant, 
and  may  embezzle  money  as  such,  and  yet  not  bear  the  •nje^ser- 
relation  of  an  immediate  servant  to  the  prosecutors  in  vant»'need 
an  indictment.     Thus,  the  treasurer  of  a  society  may  be  servant  of 
a  servant  of  the  society,  and  as  such  may  be  guilty  of  cutors!^"^ 
embezzling  the  funds  of  the  society ;  but  if  he  be  elected 
by  the  society,  and  governed  by  rules  prescribed  by  the  society,  he 
is  to  be  described  as  their  servant,  and  not  as  the  servant  of  the 
board  of  directors  or  trustees.*     Nor  does  it  make  any  difference 
that  the  appointment  was  in  the  trustees.     The  appointment  may 
be  in  a  principal  officer,  and  the  mastership  in  a  subordinate,  or 
vice  versd,^    In  this  respect,  as  will  be  hereafter  seen,  the  New  York, 
statute  varies  from  the  English.* 

§  1018.  The  term  "  servant,"  in  the  statutes,  has  been  held  to 
include : 

t^mploy^s   in   general,   in   respect  to  the  particular   master  by 
whom  they  are  paid  and  to  whom  they  are  accountable  f  female 

>  See  supra,  J  962.  *  E.  v.  Tyree,  L.  R.  1  0.  C.  177 ;  11 

'  See  R.  V.  Bailey,  12  Cox  C.  C.  49 ;  Cox  C.  C.  241.    In  this  case,  however, 

R.  V.  Taylor,  3  B.  &  P.  596;  2  Leach,  there  was  another  gromid  for  acquittal, 

974;  R.  V.  Hall,  3  Stark.  67;  R.  v.  viz.,  that  the  treasurer  was  a  volun- 

Gale,  L.  R.  2  Q.  B.  D.  (C.  C.  R.)  141,  teer,  with  no  salary.    As  to  gratuitous 

cited  in/ray  2  1033.    But  see  Leonard  servants,  see  infra,  J  1019 ;  supra,  2 

V.  State,  7  Tex.  App.  417, 1879;  Webb  1014.    See  Com.  v.  aifford,  (Ky.)  27 

V.  State,  8  Ibid.  310, 1880.    As  to  the  S.  W.  Rep.  811, 1894. 

right  to    follow    produce,  see  infra,  *  See  R.  v.  Salisbury,  6  C.  &  P.  155 ; 

2  1037.  R.  V.  Thorpe,  Dears.  &  B.  662 ;  8  Cox 

•  But  see,  apparently  contra.  Com.  C.  C.  29. 
V.  Libbey,  11  Mete.  64,  1846 ;  Com.  v.  •  Infra,  22  1029, 1033.    As  to  mid- 
Steams,  2  Mete.  343,  1841 ;  discussed  dlemen,  see  infra,  2  1034. 
infra,  22  1018, 1033, 1037.    As  to  con-  ^  Per  Bayley,  J.,  in  Williams    v. 
version  of  produce,  see    more    fully  Stott,  1  Cr.  &  M.  675 ;  R  v.  Dixon,  11 
infra,  2  1037.  Cox  C.  C.  178 ;  R.  v.  Thomas,  6  Ibid. 

869 


§  1018.]  CRIMES.  [book  II. 

house  servants  or  domestics  ;*  apprentices  ;*  day  laborers  employed 
^'Servant"  to  take  Vegetables  to  market  for  sale  and  to  bring  back 
empby68  *he  price;*  cashiers  and  collectors  of  business  concerns, 
of  aU  kinds  although  admitted  to  a  share  of  the  profits,  if  they  are 
not  liable  for  losses,  nor  entitled  to  any  control  of  the  business  ;^ 
commercial  travellers  f  managers  of  insurance  companies  f  stage 
drivers  ;^  treasurers  of  railway  corporations  f  treasurers  of  town- 
ships and  other  bodies  corporate;*  solicitors  appointed  to  collect 
debts  for  a  salary  ;^^  and  tax  coUectors.^^    The  fact  that  the  transao- 

408 ;  B.  V.  Foulkes,  13  Ibid.  68.    See  "Although  he  is  paid  for  his  ser- 

infra,  J  1024 ;   People  v.  Treadwell,  vices  by  a  commission  or  share  in  the 

69  Cal.  226, 1886.  profits  of  a  business ; 

*  R.  V.  Smith,  R.  &  R.  267 ;  R.  r. 

Williams,  7  C.  &  P.  338.  "Although  he  is  the  clerk  or  scr- 

'  R.  V.  Mellish,  R.  &  R.  80.  vant  of  more  masters  than  one  "  (see 

»  R.  V,  Winnall,  5  Cox  C.  C.  326.  R.  v.  Leech,  3  Stark.  70 ;  R.  v.  Batty, 

*  R.  V.  McDonald,  L.  &  C.  85 ;  9  2  Mood.  267 ;  R.  v.  Carr,  R.  &  B.  198. 
Cox  C.  C.  10;  R.  v.  Turner,  11  Ibid.  Infra,  i  1046). 

552.  "Although  he  acts  as  clerk  or  ser- 

*  R.  V.  Tite,  L.  &  C.  29 ;  8  Cox  C.  vant  only  occasionally,  or  only  on  the 
C.  458 ;  R.  v.  Carr,  R.  &  R.  198.  In-  particular  occasion  on  which  his  of- 
fra,  i  1026.  fence  is  committed. 

'  R.  V.  Gale,  L.  R.  2  Q  B.  D.  (C.  '*  But  an  agent  or  other  person  who 

C.  R.)  141.  undertakes  to  transact  business  for 

'  People  V.  Sherman,  10  Wend.  298,  another  without  undertaking  to  obey 

1833.  his  orders  is  not  necessarily  a  servant — 

*  Com.  V,  Tackerman,  10  Gray,  173,  "  Because  he  receives  a  salary,  or 
1857.  "  Because  he  has  undertaken  not  to 

'  R.  V.  Squire,  R.  &   R.  348 ;    2  accept  employment  of  a  similar  kind 

Stark.  349 ;  R.  v,  Welch,  2  C  &  K.  firom  any  one  else,  or 

296;  1  Den.  C.  C.  199;  2  Cox  C.  C.  "Because  he  is  under  a  duty  {statr 

85 ;  R.  v.  Guelder,  Bell  C.  C.  284 ;  8  utory  or  otherwise)    to  account    for 

Cox  C.  C.  372 ;  R.  v.  Carpenter,  L.  R.  money  or  other  property  received  by 

1  C.  C.  29.    See  R.  v.  Tyers,  R.  &  R.  him. 

402 ;  R.  V.  Beacall,  1  Mood.  0.  C.  16.  "  It  seems  that  in  order  that  a  clerk 

'°  R.  V.  Gibson,  8  Cox  C.  C.  436.  or  servant  maybe  within  the  meaning 

"  R.  V.  Adey,  1  Den.  C.  C.  671 ;  of  this  article,  it  is  necessary  that  the 

though  see  R.  v,  Truman,  2  Cox  C.  objects  of  his  service  should  not  be 

C.  306.  criminal,  but  a  man  may  be  such  a 

Sir    J.  F.  Stephen  (art.  309)  thus  clerk  or  servant  although  the  objects 

states  the  law :  of  his  service  are  in  part  illegal,  as 

"A  man  may  be  a  clerk  or  servant  being  contrary  to  public  policy." 

although  he  was  appointed  or  elected  These  points  he  illustrates  as  fol- 

to    the    employment    in    respect   of  lows: 

which  he  is  a  clerk  or  servant  by  "A.  was  engaged  by  B.   to  solicit 

some  other  person  than  the  master  orders.    He  was  to  be  paid  by  com- 

whose  orders  he  is  bound  to  obey ;  mission.    He  was  at  liberty  to  apply 
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tion  was  out  of  the  ordinary  run  of  the  servant's  business  does  not 
take  the  case  out  of  the  statute.^ 


for  orders  whenever  he  thought  most  paid  over  to  his  successor,  is  not  a  ser- 
convenient,  but  was  not  to  employ  vant,  because  he  holds  a  distinct  office, 
himself  for  any  other  person  than  B.  and  is  not  bound  to  pay  at  any  time. 
A.. was  not  B/s  servant.  R.  v.  Negus,  Williams  v,  Stott,  3  Tyrw.  688 ;  1  Cr. 
L.   R.  2   C.   C.   34.    (Aff.    in  R.  v.  &  M.  676. 

Goas,  London  Law  Times,  Feb.  18,  "  The  servant  of  a  trade  union  may 
1882.)  be  convicted  of  the  embezzlement  of 

"  The  treasurer  of  a  friendly  society,  its  funds,  although  some  of  its  rules 
under  18  &  19  Vict.  c.  63,  is  not  the  are  void,  as  being  in  restraint  of  trade, 
servant  of  the  trustees  of  the  society,  R.  v,  Stainer,  L.  R.  1  C.  0.  230.  In 
though  by  section  22  he  is  bound  be-  the  argument  on  this  case  both  sides 
fore  seven  days,  after  being  required  assumed  that,  if  the  society  was  crim- 
by  the  trustee  (in  whom  the  money  inal,  the  conviction  could  not  be  sus- 
is  vested  by  section  18),  to  account  to  tained.  Cockbum,  C.  J.,  said :  *  It  is 
the  trustees.  R.  v,  Tyree,  L.  R.  1  C.  unnecessary  to  consider  how  far  the 
C.  177.  A  treasurer  would  appear,  criminal  purpose  of  a  society  might 
as  a  rule,  to  be  rather  a  banker  than  a  affect  its  title  to  property.'  As  stolen 
servant,  but  every  case  depends  on  its  property  may  be  stolen  from  the  thief 
special  circumstances.  In  R.  v.  Mur-  who  stole  it  (1  Hale  P.  C.  607),  the 
phy,  4  Cox  C.  C.  101,  the  prisoner  was  question  might  deserve  consideration 
both  clerk  and  treasurer.  See  the  ex-  if  it  ever  arose.  R.  v.  Hunt,  in  the 
planation  of  this  case  given  in  R.  v,  next  illustration,  is  in  point,  yet  it  is 
Tyree.  In  R.  v.  Welch,  (1  Den.  199)  only  a  nisi  prius  decision, 
the  circumstances  were  very  similar  "Theservantof  a  society,  the  mem- 
to  those  of  R.  v.  Tyree,  and  Coleridge,  hers  of  which  took  an  unlawfiil  oath 
J.,  appears  to  have  been  satisfied  that  under  37  Geo.  III.  c.  123,  and  62  Geo. 
the  prisoner  was  a  servant,  and  did  III.  c.  104,  cannot  be  convicted  of 
not  reserve  the  point.  It  is  singular  embezzlement  for  misappropriating 
that  this  case  is  not  referred  to  in  R.  the  ftinds  of  the  society.  R.  v.  Hunt, 
V.  Tyree.  8  C.  &  P.  642,  by  Mirehouse  (Com. 

"A  parish  clerk  is  not  a  servant,  Serj.),  after  consulting  Bosanquet  and 
because  he  is  not  under  the  orders  of  Coleridge,  JJ." 
any  particular  person.  R.  v.  Burton,  In  Massachusetts  it  has  been  held, 
1  M.  C.  C.  R.  237,  explained  in  Wil-  as  we  will  hereafter  see  (J  1033),  that 
liams  V.  Scott,  3  Tyrw.  688 ;  1  Cr.  &  when  an  auctioneer '  has  power  to 
M.  676.  mingle  his  principal's  goods  with  his 

"  The  chamberlain  of  the  commons  own  he  is  not  a  "  servant,"  under  the 
of  a  corporation,  chosen  and  sworn  in  statute,  of  the  person  whose  property 
at  a  court,  but  whose  duty  it  is  to  he  sells ;  Com.  v.  Stearns,  2  Mete.  343, 
superintend  the  commons,  and  to  re-  1841 ;  and  that  a  collector  of  bills 
ceive  certain  duties,  which  he  kept  with  this  right  is  not  the  servant  or 
till  the  end  of  the  year,  when  his  ac-  agent  of  his  employer;  Com.  v.  Libbey, 
counts  were  audited  and  the  balance   11  Mete.  64, 1846 ;  see  State  v.  Kent, 


State  V,  Costin,  89  N.  C.  611, 1883. 
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§  1019.  But  fiduciary  discretion  to  be  exercised  by  the  agent 
according  to  his  judgment,  unshackled  by  fixed  rules,  is  inconsistent 
with  the  character  of  a  servant ;  and  where  such  discretion  exists 
But  not  *^^  party  cannot  be  a  servant  under  the  statute.  Thus 
those  in-      the  relation  of  servant  and  master  is  held  not  to  exist 

yestedwith       i  *      i     .         .        i  .  ,  . 

fiduciary  ,  where  A.,  being  insolvent,  assigns  his  estate  to  assignee 
Mcre  ion.  £^j,  ^^  benefit  of  creditors,  and  is  appointed  by  them  as 
agent  to  collect  the  debts  due  the  estate  ;*  nor  where  the  bailiff  of  a 
county  court  in  England  receives  funds  for  the  high  bailiff;*  nor 
where  a  person  employed  to  get  orders  for  goods  and  to  receive 
payment  for  them  is  at  liberty  to  get  the  orders  and  receive  the 
money  when  and  where  he  thinks  proper,  being  paid  by  a  com- 
mission on  the  goods  sold  f  nor  where  there  is  nothing  but  an 
illusory  salary,  and  where  the  whole  business  is  left  very  much 
to  the  agent's  discretion  ;*  nor  where  the  prosecutors  decline  to 
appoint  B.  as  an  "  agent,"  but  say,  "  For  all  business  you  do  for  us 
we  shall  be  happy  to  pay  you  a  commission ;  "*  nor  where  the 
defendant,  without  any  agreement  as  to  remuneration,  is  simply  to 
collect  debts  as  he   pleases;*  nor  where  a  broker   is   employed 

22  Minn.  41, 1875.  But  although  this  of  his  agreement, '  diligently  to  em- 
may  be  correct  under  the  Massachu-  ploy  himself  in  going  from  town  to 
setts  statute,  where  a  series  of  terms  town  and  soliciting  orders/  he  was 
are  used  antithetically,  it  cannot  hold  ruled  by  Lush,  J.,  to  be  a  clerk  or  ser- 
where  the  terms  ''servant"  and  vant.  That  learned  judge,  in  remark- 
"  agent "  are  used  in  a  general  sense,  ably  clear  language,  thus  states  the 
^  R.  V.  Barnes,  8  Cox  C.  C.  129.  law ;  *  If  a  person  says  to  another  car- 

•  R.  V.  Glover,  L.  &  C.  466 ;  9  Cox  rying  on  an  independent  trade,  "  If 
C.  C.  500.  you  get  any  orders  for  me  I  will  pay 

•  R.  V.  Bowers,  L.  R.  1  C.  C.  41,  you  a  commission  " — ^and  that  person 
Infra,  J  1021.  See,  to  same  eflfect,  R.  receives  money  and  applies  it  to  his 
V,  Negus,  42  L.  J.  M.C.  62 ;  L.  R.  2C.  own  use,  he  is  not  a  "clerk  or  ser- 
C.  34.  "  Where  the  prosecutor  said :  vant ;"  but  if  a  man  says,  **  I  employ 
*  I  paid  the  prisoner  commission  but  you  and  will  pay  you,  not  by  salary, 
no  salary ;  he  was  not  obliged  to  be  at  but  by  commission" — then  the  person 
my  office  at  any  particular  time  ex-  employed  is  a  servant.'  R,  v.  Turner, 
cepting  on  Fridays  and  Saturdays,  to  11  Cox  C.  C.  551."  Roscoe's  Crim. 
account  for  what  money  he  had  re-  Ev.  p.  447. 

ceived  for  me ;  I  did  not  give  the  pris-  *  R.  v.  Walker,  Dears.  &  B.  600 ;  8 

oner  directions  to  go  to  any  particular  Cox  C.  C.  1.  See  R.  v.  Mayle,  11  Ibid, 

place  for  orders;  he  went  where  he  150. 

pleased,*  it  was  held  that  he  was  not  a  *  R.  v.  May,  L.  &  C.  13 ;  8  Cox  C. 

clerk  or  servant.    R.  v.  Marshall,  11  C.  421. 

Cox  C.  C.  490,  C.  C.  R.    But  where  •  R.  v.  Hoare,  IF.  &  F.  647. 
the  prisoner  was  bound  by  the  terms 
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specially  to  purchase  a  particular  draft  ;^  nor  where  the  business  of 
the  defendant  is  to  receive  stock  from  the  prosecutor  to  be  worked 
up  into  shoes  in  the  defendant's  shop  f  nor  where  a  constable  is 
employed  with  discretionary  powers  to  collect  or  sue.*  In  fine, 
unless  there  is  a  settled  arrangement  that  the  servant  in  the  particu- 
lar matter  acts  for  pay  in  obedience  to  a  particular  line*  prescribed 
by  the  employer,  he  is  not  a  "  servant "  under  the  statutes.* 

§  1020.  A  person  employed  as  middleman  or  go-between  between 
a  manufacturer  and  operatives,  to  have  work  done  by  the 
latter  on  the  former's  material,  is  not  a  servant  of  the  man  is  not 
operatives  under  the  statute.'    •  ■"»-""'• 

§  1021.  A  "  clerk,"*  in  the  sense  in  which  the  term  is  used  in  this 
line  of  statutes,  is  a  person  employed  by  a  superior  to 
keep  accounts  and  to  receive  payments  thereon.     Money  is  a  person 
received  by  a  clerk  on  bills  given  him  to  collect  is  money  tokeep ac- 
received  in  the  course  of  his  employment.^     The  term  «>j»nteand 
derk^  as  used  in  the  statutes,  has  been  held  to  include  money 
persons   acting  as   commercial   travellers,   even    though 
their  compensation  is  by  commission  f  and  though  representing 
several  distinct  houses  f  but  if  there  be  unlimited  discretion  given, 
neither  the  term  '^  clerk  "  nor  "  servant "  applies  '}^  and  the  money 
or  goods  embezzled  must  be  received  in  the  course  of  employment." 

§  1022.  As  used  in  the  Massachusetts  statute,  the  term  "agents" 
is  much  wider  in  its  signification  than  "servants"  or 

"Aeent "  is 

"clerks."     The  latter  are  restricted  to  the  performance  wider  in 
of  specific  acts  in  a  specific  way ;  the  former   may  or  San^de^k. 
may  not  be  restricted,  and  may,  in  fact,  be  clothed  with 
full  powers  to  represent  their  principal  with  the  same  discretion  as 

'  See  Com.  v,  Davis,  7  Law  Bep.  94,  1855 ;  Lowenthal  v.  State,  32  Ibid. 
1844.  589, 1858 ;  Jones  v.  State,  59  Ind.  229, 

•  Com.  V.  Young,  9  Gray,  5, 1857.       1877. 

»  People  V.  Allen,  5  Denio,  76, 1847.  «  R.  t;.  Turner,  11  Cox  C.  C.  552. 

*  Williams  v.  Stott,  1  Cr.  <fe  M.  675.  •  R.  v,  Carr,  R.  <fe  R.   198 ;  R.   v. 

*  R,  V.  Gibbs,  Dears.  C.  C.  448 ;  6  Tite.  L.  <&  C.  29 ;  8  Cox  C.  C.  458.  See 
Cox  C.  C.  455.    See  Com.  v.  Young,  9  R.  v.  Bailey,  12  Ibid.  56. 

Gray,  5, 1857.  ^^  R.  v.  Mayle,  11  Cox  C.  C.  150. 

•  A  "clerk  "  has  been  called  a  term  See  R.  v.  Bowers  L.  R.  1  C.  C.  41 ;  R. 
nomen  generalissimum.  People  v.  John-  v.  Negus,  L.  R.  2  C.  C.  34 ;  12  Cox  C. 
son,  71  Cal.  884, 1886.  C.  493 ;  R.  v.  Hall,  13  Ibid.  49.  Supra, 

'  Com.  V.  King,  9  Cush.  284, 1852.  i  1019. 
See  People  v.  Hennessey,  15  Wend.      "  Infra,  i  1032 ;  R.  v.  CuUum,  12 
147,  1836 ;  Case  v.  State,  26  Ala.  17,   Cox  C.  C.  469 ;  L.  R.  2  C.  C.  28. 
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he  might  exercise  himself.^  In  New  Hampshire  a  single  act  may 
constitute  an  agency.^  But  under  the  English  statute^  there  must 
be  an  employment  in  a  line  of  agency  to  constitute  an  agent' 

Baikes,  trustees,  and  officers  are  terms  to  be  hereafter  discussed/ 
In  these  cases,  also^  the  offence  is  supplementary  to  common  law 
larceny.* 

§  1023.  It  was  necessary  to  the  constitution  of  the  offence,  under 
^'Virtue  ^^  English  statute  as  originally  firamed,  that  the  de- 
of  employ-  fendant  should  have  received  the  money,  by  virtue  of  his 
test  in  old  employment,  for  the  embezzlement  of  money  by  a  ser- 
'  "  "*  vant  not  authorized  to  receive  it  was  not  within  the 
statute  /  although  the  party  paying  it  to  him  supposes  that  he  is  so 
authorized.*  Under  the  more  recent  statute,  in  which  "  virtue  of 
employment ''  is  left  out,  the  goods  must  be  received  in  the  name 
and  on  account  of  the  master.^ 

*  See  Com.  v.  Young,  9  Gray,  6,  ton,  15  Wend.  681,  1836;  Com.  «. 
1857 ;  and  see  Com.  v.  Libbey,  11  Hays,  14  Gray,  62,  1859— a  case 
Mete.  64,  1846.  As  to  "  agents/'  see  which  is  on  another  branch  of  the 
further,  infra,  \  1058  a.  law,  but  is  by  analogy  applicable  to 

•  State  V.  Barter,  58  N.  H.  604, 1879.  this. 

»  R.  t?.  Cosser,  1 3  Cox  C.  C.  187.  In  Griffin  v.  State,  4  Tex.  App.  390, 

*  Infra,  \\  1051, 1055-6.  1878,  we  have    the   following    from 

*  See  infra,  \  1049.  Winkler,  J. : 

•  See  R.  V.  Prince,  M.  &  M.  21 ;  R.  "  There  are  two  separate  classes  of 
V.  Batty,  2  Mood.  C.  C.  257 ;  People  v.  cases  defined  in  the  Penal  Code  in 
Sherman,  10  Wend.  298,  1833;  Peo-  which  the  crime  of  embezzlement  may 
pie  V,  Hennessey,  15  Ibid.  147,  1836 ;  be  committed.  The  first  is  that  class 
Ex  parte  Hedley,  31  Cal.  108, 1866.  found  in  c.  8,  title  6,  of  the  Penal 

'  R.  V.  Thorley,  1  Mood.  C.  C.  343 ;  Code,  P.  Dig.  art.  1854  (art  235  of  the 

R.  V,  Arman,  Dears  C.  C.  575 ;  7  Cox  Code)  et  seq,,  under  the  head,  *  Em- 

C.  C.  45 ;  R.  V,  Mellish,  R.  &  R.  80 ;  bezzlement  or  Misapplication  of  Pub- 

R.  V.  May,  L.  &.  C.  13 ;  8  Cox  C.  C.  lie  Money.'     To  this  class  belonged 

421 ;  R.  v.  Harris,  6  Ibid,  363  ;  Dears,  the  case  of  State  v.  Brooks,  42  Tex.  62, 

C.  C.  344.    As  to  Iowa,  see   myra,  1875,  where  it  was  held  that  a  deputy 

1 1012.  sheriff  is  an  officer  within  the  mean- 

^  R.  r.  Hawtin,  7  C.  &  P.  281.  ing  of  the  law  punishing  embezrie- 

•  R.  V.  Cullum,  12  Cox  C.  C.  469;  mentof  public  money,  which  see  for 
L.  R.  2  C.  C.  28.  As  construing  an  indictment  held  sufficient  The 
phrase  **  by  virtue  of  employment,"  other  class  is  found  in  c.  10,  of  title  20, 
see  infra,  i  1024;  R.  v,  Beechy,  R.  &  P.  Dig.  art.  2421  (art  771  of  the  Code), 
R.  319 ;  R.  V.  Smith,  Ibid.  516 ;  R.  v,  under  the  head  of  '  Embezzlement  of 
Barker,  1  D.  &  R.  N.  P.  19 ;  R.  w.  Property  by  Private  Persons,'  which 
Mellish,  R.  &  R.  80 ;  R.  v.  Nettleton,  was  amended  by  act  of  the  fifteenth 
1  Mood.  C.  C.  259;  R.  v.  May,  L.  &  C.  legislature.  Gen.  Laws  of  1877,  p.  9. 
13 ;  8  Cox  C.  C.  421 ;  People  v.  Dal-  It  is  to  the  latter  class  that  the  prea- 
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§  1024.  It  is  not,  however,  necessary  that  the  thing  embezzled 
should  have  been  received  by  the  defendant  in  ctonform-  ^^^  neces- 
ity  with  the  employer's  express  directions.     While  the  sarythst 

t,VlA  fHlTlff 

reason  of  the  thing  requires  that  the  money  embezzled  embezzled 
should  have  been  received  by  the  defendant  within  the  Jave  been 
orbit  of  his  employment,  yet  where  he  succeeds  in  getting  received  in 
money  on  the  basis  of  such  employment  from  third  parties,  fonnity 
and  when  there  is  a  legal  duty  resting  on  him  to  pay  over  pioyer? * 
such  money  to  his  employers,  then  the  embezzlement  of  ^^^ec^^^o'^B- 
such  money  is  within  the  statute.^     It  is  otherwise,  however,  when 
the  thing  embezzled  was  taken  out  of  the  orbit  of  employment,  and 
without  authority.^ 

§  1025.  It  has  been  held  that  the  servant  cannot,  as  is  elsewhere 
seen,*  defend  himself  on  the  ground  that  his  employer  is  -^^^  ^^^^ 
not  entitled  in  law  to  receive  the  money  embezzled.     For  "»i "  *<> 

.-  1  1  ^  111    prosecu- 

if,  as  between  the  master  and  servant,  the  servant  hold  tor's  title 
the  money  for  the  master,  the  question  whether  the  mas-  tl^,Idpar- 
ter  could  have  claimed  the  money  from  a  third  party  is  **®*- 
irrelevant.*    Nor  is  it  any  defence  that  the  money  was  intrusted  to 
the  defendant  for  an  illegal  purpose.*     But  the  money  or  goods 
must  belong,  in  some  sense,  to  the  master.^ 

ent  case  belongs.  State  v.  Johnson,  subject  of  embezzlement.  See  R.  v, 
21  Tex.  775, 1858,  furnishes  an  inter-  Cullum,  L.  R.  2  C.  C.  28  ;  12  Cox  0. 
pretation  of  the  statute  under  consid-  C.  469 ;  R.  v.  Christian,  Ibid. ;  L.  R. 
eration,  and  indicates  not  only  that  a  2  C.  C.  94. 

trust  relation  must  exist  as  to  the  fund  In  Ex  parte  Hedly,  81  Cal.  108, 
embezzled,  but  that  that  relation  must  1866,  it  was  held  that  when  the  money 
exist  between  the  owner  of  the  sub-  was  obtained  by  an  agent  in  a  way  not 
ject  embezzled  and  the  party  accused,  authorized  by  the  principal,  it  comes 
Wise  V.  State,  41  Tex.  139, 1874.  within  the  statute.    See,  also,  Ex  parte 

"We   consider  Riley  v.  State,  32  Ricard,  11    Nev.    287,  1876;    mpra, 
Tex.  763, 1870,  as  overruled,  so  far  as  J  1012,  infra,  i  1063. 
it  holds  that  an  indictment  for  embez-       '  R.  v.  Mellish,  R.  &  R.  80 ;  R.  t;. 
zlement  will  support  a  conviction  on  Hawtin,  7  C  &  P.  281 ;  R.  v.  May,  L. 
proof  of  theft."  &C.  13 ;  8  Cox  C.  C.  421.    Supra,  { 1012. 

*  R.  V.  Beechey,  R.  &  R.  319;  R.  v.      ^  Infra,  1 1038. 
Orman,  36  Eng.   Law  &   Eq.  611;       ^  R.  v.  Orman,  8t(pra  /  R.  t?.  Beacall, 
Dears.  C.  C.  575,  7  Cox  C.  C.  45—  1  C.  &  P.  464;  Campbell  v.  State,  35 
which  case  goes  to  overrule  R.  v,  Har-  Ohio  St.  70,  1878.     A  consignee  is 
ris,  25  Eng.  Law  &  Eq.  579 ;  Dears,  such  an  owner  of  goods  as  to  support 
C.  C.  344 ;  6  Cox  C.  C.  363  ;  infra,  an  indictment  for  embezzlement.   Wa- 
2  1032 ;  so  far  as  the  latter  holds  that  terman  v.  State,  116  Ind.  51, 1888. 
money  received  by  a  servant  for  his       *  Com.  v.  Cooper,   130  Mass.   285, 
master  outside  of  the  servant's  pre-  1881.    Infra,  J  1038. 
scribed  line  of  duty  cannot  be  the       •  Infra,  §  1032. 
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§  1027.]  CRIMES.  [book  n.  » 

§  1026.  As  to  under  payments  there  has  been  some  vacillation  in 
the  English  rulings.  Can  the  reception  by  a  servant  of  a  sum  below 
that  authorized  by  the  master  be  said  to  be  in  obedience  to  the 
master's  instructions  ?  Taking  up  this  question  in  this 
that  money  narrow  shape,  Parke,  J.,  held  that  money  received  by 
wasunder  ^  Servant  less  than  that  which  he  was  authorized  by  his 
reetricted  employer  to  take,  is  not  within  the  statute.^  But  this 
case  is  now  no  longer  followed ;  and  though  the  money 
received  by  the  servant  is  below  the  restricted  limit,  he  is  now  held 
properly  accountable  for  it,  and  liable  to  prosecution  for  its  embez- 
zlement.' 

§  1027.  If  the  case  is  larceny  at  common  law,  from  the  fact  that 
the  money  was  taken  from  the  prosecutor's  possession, 
lai^y  at  ^^  prosccution  for  embezzlement  fails.  It  is  scarcely 
law  *?U8  i^ccessary,  in  support  of  this  position,  to  repeat  the  state- 
not  embes-  ment,^  that  the  embezzlement  statutes  were  passed,  not 
e.gj  when  to  touch  any  cases  within  the  common  law*  range  of  lar- 
fuSenaOer  ^"7?  ^^*  *^  a)ver  new  cases  outside  of  that  range. 
reaching  Hence  that  which  is  larceny  at  common  law,  from  tiie 
fact  that  the  goods  were  taken  from  the  owner's  posses- 
sion, is  not  embezzlement.*  We  must  therefore  at  this  point  recur 
to  the  doctrine  of  constructive  possession  heretofore  discussed.* 
Goods  which  have  reached  their  destination  are  constructively  in 
the  owner's  possession,  though  he  may  not  yet  have  touched  them ; 
and  hence,  after  such  termination  of  transit,  the  servant  who  con- 
verts them  is  guilty,  not  of  embezzlement,  but  of  larceny.® 

Following  out  this  general  principle,  the  Supreme  Court  of 

^  E.  V.  Beechey,  R.  &  R.  819.  1871 ;  Fulton  v.  State,  8  Eng.  (Ark.) 

'  R.  V.  Aston,  2  Cox  C.  C.  234-  168,1852.    See  U.  S.  v.  Clew,  4  Wash. 

Patteson,  J.  C.  C.  700, 1827.    Supra,  i  956 ;  infra, 

»  See  supra,  ?  1009.    See  People  v,  H  1049,  1055. 

Johnson,  91  Cal.  265,  1891.  *  Supra,  {|  944,  961,  1009. 

♦  R.  V.  Hayward,  1  C.  &  K.  518—  •  R.  v.  Reed,  Dears.  C.  C.  257 ;  R. 
Tindall,  C.  J. ;  R.  v,  Goode,  C.  &  M.  v.  Watts,  2  Den.  C.  C.  14.  But  where 
582 ;  R.  V.  Wilson,  9  C.  &  P.  27 ;  R.  v,  a  servant  put  the  proceeds  of  a  sale 
Heath,  2  Mood.  C.  C.  33 ;  Temp.  &  M.  of  goods  into  the  money  drawer  of  a 
842 ;  "R.  V.  Hawkins,  4  Cox  C.  C.  224 ;  cash  register  without  registering  the 
R.  V.  Watts,  2  Den.  C.  C.  14 ;  R.  v.  sale,  with  intent  immediately  to  ex- 
Jennings,  Dears.  &  B.  447 ;  7  Cox  C.  tract  it  again,  which  he  subsequently 
C.  397 ;  Com.  v.  King,  9  Cush.  284,  did,  it  has  been  held  to  be  embezzle- 
1852  ;  Com.  v.  Berry,  99  Mass.  428,  ment,  and  not  larceny.  Com.  v.  Ryan, 
1868 ;  Com.  v.  Doherty,  127  Ibid.  26,  155  Mass.  528, 1892. 
1879;  State  v,  Fann,  65  N.  C.  317, 
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CHAP.  XV.]  EMBEZZLEMENT.  [§  1028. 

Massachusetts  has  correctly  ruled,  where  the  servant  of  a  co-part- 
nership fraudulently  converted  money,  which  one  of  the  firm  had 
directed  him  to  carry  to  another,  that  the  goods  were  constructively 
in  the  possession  of  the  employers,  and  that  consequently  the 
offence  was  not  embezzlement,  but  larceny.^  The  same  conclusion 
was  reached  by  the  same  court  where  a  swindler  absconded  with 
money  given  him  by  the  prosecutor  to  count  f  and  where  a  clerk, 
who,  though  sometimes  permitted  to  sell  goods,  had  no  general 
powers  of  sale,  appropriated  such  goods.*  To  the  same  effect  (i.  €., 
that  larceny  at  common  law  by  a  servant  is  not  within  the  embez- 
zlement statutes)  is  the  reasoning  of  Judge  Grier  and  Judge  Kane, 
in  an  embezzlement  case  tried  in  the  United  States  Circuit  Court 
in  Philadelphia.* 

§  1028.  No  inconvenience  can  arise  from  the  maintenance  of  this 
distinction,  since  it  is  allowable  as  well  as  prudent  to  join  Em^j^ggi^. 
a  count  for  larceny  to  that  for  embezzlement.*     But  great  m«nt 

covers 

inconvenience  would  follow  from  the  acceptance  of  the  oniv  caaes 
principle  that  the  embezzlement  statutes  absorb  all  cases  ^mmon 
of  larceny  by  servants.     For,  if  this  be  the  case,  the  old  ^^^  ^^f- 

,  ceny  doeB 

common  law  indictments  for  larceny  would  no  longer  hold  not  in- 
when  the  servants  are  defendants,  for  the  reason  that  the 
embezzlement  statutes  would  have  to  be  followed,  and  in  indictments 
for  embezzlement  it  is  necessary  that  the  special  fiduciary  circum- 
stances constituting  the  offence  should  be  set  out.  All  that  would 
be  requisite,  therefore,  on  an  indictment  for  larceny,  to  obtain  an 
acquittal,  would  be  to  prove  that  the  defendant  was  a  servant  or 
clerk.  By  the  same  reasoning,  whenever  it  should  appear  in  a  trial 
for  larceny  that  false  pretences  were  used,  it  would  be  necessary, 
although  the  case  was  clearly  larceny  at  common  law,  to  direct  an 
acquittal,  because  the  false  pretences  were  not  specially  averred. 
Far  better  is  it  to  treat  the  embezzlement  and  false  pretence  stat- 
utes as  in  no  way  invading  the  province  of  larceny  at  common  law, 
but  as  simply  covering  cases  which  larceny  at  common  law  does  not 
reach.*     Yet  while  such  is  the  case  in  principle,  it  is  in  full  accord- 

*  Com.  V.  Berry,  99  Mass.  428, 1868.  See  State  v.  Coombs,  66  Me.  477, 1868  ; 
»  Com.  v.  O'Malley,  97  Mass.  584,   Fulton  v.  State,  8  Eng.  168, 1862 ;  and 

1867.  cases  cited  mpra,  \\  886,  907,  1009. 

'  Com.  v.  Davis,    104  Mass.  648,  Infra,  \  1060. 

1870.  *  See  infra,  {  1047. 

*  XJ.  S.  V,  Hutchinson,  reported  in  •  See  State  v.  Sias,  17  N.  H,  568, 
Whart.  Prec.  461, 1848.    Swpra,  \  960.  1846. 
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ance  with  the  modem  policy  of  simplification  of  pleading  that  it 
should  be  provided  by  statute  that  if  the  case  should  turn  out  to  be 
one  of  larceny  there  should  be  no  acquittal  if  the  evidence  show 
the  case  to  be  embezzlement,  and  the  indictment,  or  bill  of  particu- 
lars, give  adequate  notice  of  the  offence.* 

§  1029.  Is  divergence  from  the  rule  above  expressed  in  a  decision 
Divemna  ^^  "^^^  York,'  which,  as  based  on  a  statute  since  repealed, 
view  in       it  is  not  necessarv  now  to  criticise.      It  is  sufficient  here 

New  York.  ,  ... 

to  say  that  in  the  legislation  in  New  York  the  law  of  em- 
bezzlement has  been  uniformly  treated  as  not  supplementary  to 
but  as  more  or  less  amendatory  of  the  law  of  larceny.  The  same 
may  be  said  of  the  legislation  in  Alabama.^  In  New  York,  as  has 
been  already  noticed,  all  distinctions  have,  at  least  on  paper,  been 
swept  away  by  the  statutory  amalgamation  in  1882,  of  larceny,  em- 
bezzlement, and  obtaining  goods  on  false  pretences,  in  one  common 
offence.  This,  however,  cannot  prevent  their  distinctive  features 
being  presented,  if  not  in  indictments  at  least  in  bills  of  particulars, 
and  their  peculiar  characters  being  this  way  exhibited  to  courts  of 
error.*  The  objects  gained  by  giving  the  three  a  common  title  is 
simplicity  in  pleading,  and  the  avoidance  of  acquittals  on  account 
of  variance  between  indictment  and  evidence  as  to  averments  dis- 
tinguishing larceny  from  embezzlement  and  false  pretences.  But 
the  same  difficulties  may  arise  in  variances  between  bill  of  particu- 
lars and  evidence. 

§  1030.  Since  embezzlement  necessarily  involves  secrecy  and 
p  , .  stealth,  if  the  defendant,  in  rendering  his  account,  instead 
be  inferred  of  denying  the  appropriation  of  property,  admit  the  ap- 
from  facte,  propriation,  alleging  a  right  in  himself,' no  matter  how 
unfounded,  his  offence  in  taking  and  keeping  is  no  embezzlement^ 
So,  if  a  person,  whose  duty  it  is  to  receive  money  for  his  employer, 

^  B.  V,  Cooper,  L.  B.  2  C  C.  123.  by  a  trustee  is  included — a  phase  of 

•  Cowen,  J.,  in  People  v,  Dalton,  16  crime  which,  in  other  jurisdictions,  is 

Wend.  681, 1836.    See,  also.  People  v.  covered  by  a  distinct  statute.     See 

Hennessey,  Ibid.  147,  1836,  and  crit-  infra,  §j  1049, 1052. 

icism  of  these  cases  by  Hoar,  J.,  in  *  See  mpra,  {{  888, 1009.    See  Peo- 

Com.  V.  Berry,  99  Mass.  430,  1868.  pie  v.  Heamc,20  N.  Y.Sup.8a6,1891 

See  supra,  J2  966  et  seg.  *  B.  v,  Norman,  C.  &  M.  601 ;  B.  «. 

»  Lowenthal  v.  State,  32  Ala.  689,  Creed,  1  C.  &  K.  63.    See  B.  r.  Lister, 

1868.  The  Alabama  statute  leaves  out  D.  &  B.  118.    In/ray  i  1062  a.    So  as 

the  phrase  "without  the  consent  of  his  to  claim    of  title    generally,    supra, 

master  or  employer."    Hence,  under  8  884. 
the  Alabama  statute  any  embezzlement 
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receive  money  and  render  a  true  account  of  all  the  money  he  has 
received,  he  is  not  guilty  of  embezzlement,  but  of  larceny,  if  he 
abscond  and  does  not  pay  over  the  money ;  but  if  he  had  received 
the  money  and  rendered  an  account  in  which  it  was  omitted,  the 
necessary  proof  of  concealed  appropriation  is  supplied.^  The 
fraudulent   appropriation   is  to   be    inferred  from  facts,^  among 

*  R.  V.  Creed,  1  C.  &  K.  63;  R.  v.  in  itself  the  offence  of  embezzlement; 

Jackson,  Ibid.  384 ;  R.  v.  Wortley,  T.  nor  is  the  fact  that  the  alleged  of- 

&  M.  636 ;  2  Den.  C.  C.  339 ;  5  Cox  fender  rendered  a  correct  account  of 

C.  C.  382 ;  R.  v.  Winnall,  5  Ibid.  326 ;  the  money  or  other  property  intrusted 

Com.  V.  Tuckerman,   10   Gray,   173,  to  him  inconsistent  with  his  having 

1857 ;  Com.  v.  Berry,  99  Mass.  428,  embezzled  it.    R.  v.  Hodgson,  3  C.  & 

1868 ;  State  v.  Cameron,  3  Heisk.  78,  P.  422 ;  R.  v.  Winnall,  5  Cox  C.  C. 

1871.    Nor  is  the  refusal  of  an  em-  326.    Mr.  Greaves's  note  on  this  case 

ployer  to  pay  back  money  deposited  disapproves  of  the  summing  up  of 

by  a  servant  as  security  for  his  faith-  Erie,  J.,  on  what  appears  to  me  to  be 

fill  service  embezzlement.    The  de-  a  misconception,  of  its  purport.    Mr. 

posit  created  a  debt  only.    Mulford  v.  Greaves's  view,  that  the  fraudulent 

People,  139  111.  586, 1891.  conversion  constitutes  the  offence  and 

According  to  Sir  J.  F.  Stephen  (Dig.  that  everything  else  is  only  evidence 

Crim.  Law,  art.  312) :  of  it,  is  obviously  correct;  but  I  think 

**  The  inference  that  a  prisoner  has  that  Erie,  J.,  did  not  mean  to  say  any- 
embezzled  property,  by  fraudulently  thing  inconsistent  with  this."  But  the 
converting  it  to  his  own  use,  may  be  weight  of  authority  is  that  mere  non- 
drawn  from  the  fact  that  he  has  not  accounting  for  balance,  without  proof 
paid  the  money  or  delivered  the  prop-  of  appropriating  some  particular  sum, 
erty  in  due  course  to  the  owner ;  or  cannot  sustain  a  conviction  of  em- 

"  From  the  fact  that  he  has  not  ac-  bezzlement.    R.  v.  Jones,  8  C.  &  P. 

counted  for  the  money  or  other  prop-  288 ;  R.  v,  Wolsteinholme,  11  Cox  C. 

erty  which  he  has  received ;  or  C.  310.    /f%/ra,  j  1044.     But  wilfiil 

**  From  the  fact  that  he  has  falsely  false  accounting  is  now  in  England  a 

accounted  for  it ;  or  substantive  offence.  See  38  &  39  Vict. 

"  From  the  fact  that  he  has  ab-  c.  24,  s.  2 ;  R.  v.  Guelder,  Bell  C.  C. 

sconded  ;  or  •  284;  R.  v.  Lister,  D.  &  B.  118.    Com- 

"  From  the  fact  that  upon  the  ex-  pare  infra,  }  1062  a. 
amination  of  his  accounts  there  ap-  '  R.  v.  Murdock,  2  Den.  C.  C.  298 ; 
peared  a  general  deficiency  unac-  R.  v.  Wortley,  Ibid.  334 ;  R,  v.  Betts, 
counted  for.  R.  v.  Grove,  1  Mood.  C.  8  Cox  C.  C.  140 ;  Com.  v.  Shepard, 
C.  447 ;  2  Russ.  on  Cr.  459,  460.  The  1  Allen,  575,  1861 ;  Com.  v.  Tucker- 
authority  of  this  case,  decided  by  man,  10  Gray,  173, 1857 ;  Calkins  v. 
eightjudges  to  seven,  has  been  doubted.  State,  18  Ohio  St.  366, 1868;  State  v. 
See  R.  v.  Moah,  Dears.  626,  639 ;  see,  King,  81  Iowa,  587,  1891.  Infra, 
too,  R.  V.  Lambert,  2  Cox  C.  C.  309;  ?  1062  a;  State  v.  Foley,  81  Iowa,  36, 
R.  V,  Jones,  8  C.  &  P.  287 ;  R.  v.  Chap-  1890 ;  Lang  v.  State,  97  Ala.  41, 1893; 
man,  1  C.  &  K.  119;  R.  v.  King,  12  Carr  t>.  State,  (Ala.)  16  So.  Rep.  155, 
Cox  C.  C.  73.  1894. 

"  But  none  of  these  facts  constitutes 
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which  is  the  denial  of  the  reception  or  the  suppression  of  the 
fact  of  such  reception.^  And  it  is  usual  to  require  in  addition 
to  proof  of  reception,  some  proof  of  attempted  concealment,  flight, 
or  other  facts  inferring  fraud  f  among  which  facts  the  falsification 
of  accounts  is  to  be  noticed  as  peculiarly  significant.^  The  question 
is,  "  Did  the  defendant  appropriate  furtively  money  coming  to  his 
master,  but  not  as  yet  received  by  the  latter  ?"  And  to  prove  this 
satisfactorily,  not  only  the  reception  by  the  defendant  must  be  shown, 
but  the  illicit  use.*  For  here  two  difficulties  stand  in  the  prosecu- 
tor's way,  if  the  indictment  be  simply  for  embezzlement.  The  first 
is,  that  if  the  defendant  took  money  actually  paid  into  his  employ- 
er's hands,  the  offence  is  larceny,  not  embezzlement.  The  second  is, 
that  if  the  allegation  be  that  the  defendant  fraudulently  appropri- 
ated the  money  before  it  reached  his  employer's  hands,  the  fraud 
must  be  shown.  And  to  show  this,  flight,  insolvency,  concealment, 
or  evasions,  form  strong  elements  of  proof.*     As  notes  of  conceal- 

^  B.  V.  Murdock,  2  Den.  C.  C.  298 ;   confession  of  misappropriation,  how- 
R.  V,  Wortley,  Ibid.  333 ;  R.  v.  Jack-  ever,  is  by  itself  inadequate, 
son,  1  C.  &  K.  384 ;  R.  v.  White,  8  C.       *  See  R.  v.  Jones,  8  C.  &.  P.  288 ; 

6  P.  742 ;  People  v.  Treadwell,  69  Cal.  R.  v.  Williams,  7  Ibid.  338 ;  Com.  v. 
226,  1886 ;  Territory  v.  Meyer,  (Ariz.)   Berry,  tU  sup. 

24  Pac.  Rep.  183, 1890.  *  R.  v.  Taylor,  R.  &  R.  63 ;  3  B.  & 

The  financial  condition  of  the  pris-  P.  596 ;  R.  v.  Hall,  R.  &  R.  463.    Hoi- 

oner  prior  to  and  during  the  time  of  lingsworth    v.  State,    111    Ind.  289, 

the  alleged  emhezzlement  is  competent  1887;  State  v.  Cowan,  74  Iowa.  53, 

evidence.  U.  S.  t?.  Camp,  2  Idaho,  215,  1888. 
1886.  And  on   indictment   of  a  station 

And  evidence  of  the  emhezzlement  agent  a  suppression  of  the  way  hills 

of  other  things  may  he  shown  as  hear-  may  he  shown,  hut  his  explanation  of 

ing  on  the  question  of  intent.    Terry  the  reason  of  this,  where  the  accused 

V.  State,  1  Wash.  277, 1890 ;  People  v.  is  an  honest  man,  should  he  given 

Neyce,  86  Cal.  393, 1890.  great  weight.    State  v,  Baldwin,  70 

But  the  jury  should  he  instructed  Iowa,  180,  1886.  Conflicting  state- 
to  confine  such  evidence  strictly  to  ments  as  to  what  was  done  with  the 
the  question  of  intent.  State  v.  Lewis,  note  alleged  to  have  heen  embezzled 
19  Oreg.  478, 1890.  may  he  shown.    State  t;.  Fain,  106  N. 

A  conviction  was  sustained  where  C.  760, 1890. 
the  defendant,  a  clerk,  upon  heing       *  See  Johnson  v.  Com.,  5  Bush,  430, 

called  upon  to  produce  the  money  1869. 

with  which  he  had  charged  himself      ^  See  R.  t;.  Jackson,  1  C.  &  K.  384; 

on  his  hooks,  was  unahle  to  produce  R.  v,  Murdock,  and  other  cases  cited 

it,  and  threw  himself  at  his  employer's  in  prior  notes  to  this  section ;  Johnson 

feet,  imploring  mercy.    R.  v.  Grove,  v.  Com.,  5  Bush,  530,  1869;  State  v, 

7  C.  i&  P.  635;  1  Mood.  C.  C.  447;  Leonard,  6  Cold.  (Tenn.)  307,  1869; 
criticised  above.    Infra,  i  1062  a,    A  Ex  parte  Hedley,  31  Cal.  108,  1866» 
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ment  and  evasion,  false  entries  are  to  be  regarded  as  conspicuous.^ 
Pledging  to  a  third  person,  also,  is  evidence  of  embezzling.^  And 
where  there  is  this  proof  of  evasion  or  misappropriation  it  is  not 
necessary  to  prove  demand  by  employer  and  refusal  by  servant.* 

§  1031.  Nor  does  it  matter  that  the  money  was  received,  not 
directly  from  a  customer,  but  from  another  servant.   The 
defendant  is  responsible,  under  the  statute,  notwithstand-  that 
ing  there  may  have  been  intermediate  links  between  him-  JJ^y^J*^ 
self  and  the  customer,  provided  the  master  was  not  one  of  from 
these  links.*    If,  however,  the  goods  have  reached  their  gervant. 
destination,  and  are  virtually  in  the  master's  possession, 
the  case,  as  we  have  seen,  is  one  of  larceny.*  Goods 

§  1032.    If  the  goods  were  not  received  on   account  j^^ygf^® 
of  the  master,  to  whom   they   belong,  the  prosecution  ceived  on 

fails.*  master. 


iT^a,  2 1062  a.    On  cross-examination  fraud  need  not  be  shown;  State  v. 

of  the  prisoner  it  was  held  proper  to  Czizek,  88  Minn.  192, 1888. 

ask  whether  he   had  not  expended  But  mere  non-payment  is  not  suffi- 

large  sums  of  money  in  stock  gam-  cient  proof;  R.  v.  Smith,  B.  &  B.  267. 

bling  and  otherwise,  and  how  he  ob-  *  BuV.  Masters,  1  Den.  C.  C.  382 ;  2 

tained  the  money,  provided  it  be  con-  0.  &  K.  980. 

fined  to  a  time  subsequent  to  the  al-  ^  Supra,  }  1027. 

leged  embezzlement.    Com.  v,  Shaw,  •  R.  v.  Glover,  L.  &  C.  466 ;  R.  v. 

146  Mass.  849, 1887.  Harris,  Dears.  C.  C.  844 ;  6  Cox  C. 

*  R.  V,  Hall,  R.  &  R.  463 ;   R.  v.  C.  868 ;  R.  v,  CuUum,  L.  R.  2  C.  C. 

Welch,  1  Den.  C.  C.  199.  28 ;  R.  v,  Beaumont,  Dears.  C.  0.  270 ; 

'  Com.  V,  Butterick,  100  Mass.  1,  6    Cox    C.  C.  269.    But  see  supra, 

1868 ;  infra,  H  1040-1044.  i  1024. 

'  Ibid. ;  State  v.  Hunnicut,  84  Ark.  In  R.  t;.  Beaumont,  Dears.  C.  C. 
562,  1879,  where  it  was  held  that  270,  it  appeared  that  one  W.  had  en- 
failure  to  pay  without  good  reason  was  gaged  with  a  railway  company  to  find 
sufficient.  Whart.  Crim.  Ev.  J  632.  horses  and  carmen  to  deliver  the 
The  fact  that  the  treasurer's  books  company's  coals,  and  that  he  or  his 
show  a  large  shortage,  or  show  a  large  carmen  should  deliver  to  the  com- 
balance  which  is  unaccounted  for,  pany's  manager  all  the  money  re- 
may  be  shown.  State  v.  King,  81  ceived  from  the  customers.  The  de- 
Iowa,  587,  1891 ;  State  v,  Czizek,  88  livery  notes  were  entered  by  W.  in 
Minn.  192,  1888 ;  State  v.  Cowan,  74  his  book,  and  the  receipted  invoices 
Iowa, .  58,  1888 ;  Hollingsworth  v.  given  to  the  customers.  The  prisoner 
State,  111  Ind.  289, 1887  ;  Hemming-  was  one  of  W.'s  carmen,  whose  duty  it 
way  V.  State,  68  Miss.  871,  1890 ;  was  to  pay  over  directly  to  the  mana- 
Lang  V,  State,  97  Ala.  41,  1898 ;  and  ger  the  money  which  he  received  from 
if  this  results  from  negligence  or  mis-  the  customers.  No  account  of  money 
management,  an  actual  intent  to  de-  so  received  and  paid  was  kept  between 
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§   1033.    Under  the   EDglish  statute^  the  goods   for 
Thegooda    ^hj^t  embezzlement  lies  must  be  the  goods  of  the  ser- 

muat  not  ^ 

belong  to  yant's  master ;  and  henoe^  where  the  prosecutor  specially 
dant.  employs  another  person's  servant  for  a  single  job^  the  in- 

dictment does  not  lie.^  It  is  otherwise  in  New  York^  where 
it  is  enough  if  the  goods  taken  belong  to  ^'  any  other  person  "  than 
the  taker,  and  hence  need  not  be  the  goods  of  the  servant's  master.* 
But,  as  is  elsewhere  noticed,  the  goods  must  not  belong  to  the  defen- 
dant, either  in  whole  or  in  part.'  And  they  must  have  been  received 
on  account  of  the  prosecutor.^ 

§  1034.  A  middleman,  or  agent  between  the  chief  employer  and 
Middle-  the  Servant,  may  be  a  prosecutor.  Thus,  a  person  under- 
£"prSe^  taking  to  deliver  goods  for  a  railway  company,  and  pay 
cutor.         Qygj.  ^Q  proceeds  to  the  company,  and  who  in  such 

W.  and  the  company.  It  was  held  branch  offices,  which  it  was  his  duty 
by  a  nu^jority  of  the  Court  of  Criminal  to  indorse  and  hand  oTer  to  the  com- 
Appeal,  that  the  prisoner  was  the  ser-  pany's  cashier.  Instead  of  doing  so, 
vant  of  the  company  and  not  of  W.,  he  indorsed  the  cheques  and  obtained 
and  that  the  money  was  received  by  money  for  them  from  friends  of  his 
him  on  their  account  and  not  on  the  own,  who  paid  the  cheques  into  their 
account  of  W.,  and  that  consequently  own  banks.  He  then  took  the  amount 
an  iAdictment  against  the  prisoner,  as  so  received  to  the  cashier,  and  handed 
the  servant  of  W.,  for  embezzling  it  over  to  him,  saying  he  wished  it  to 
money  received  in  that  capacity,  could  go  against  his  salary,  which  was  over- 
not  be  supported.  A  somewhat  similar  drawn  to  a  like  amount;  and  he  got 
case  was  that  of  R.  v,  Thorpe,  D.  &  B.  back  from  the  cashier  I.  O.  U.'s  which 
C.  C.  562.  Roscoe's  Crim.  Ev.  p.  450.  he  had  previously  given  for  the  amount 
See  Quiarman  v.  Burnett,  6  M.  &  W.  of  the  overdraft.  The  prisoner  having 
499 ;  McCrary  v.  State,  81  Ca.  334,  been  convicted  of  embezzling  the  pro- 
1888.  ceeds  of  the  cheques,  it  was  ruled  that 

^  R.  v.  Freeman,  5  C.  &  P.  534.  the  proceeds  of  the  cheques,  though 

'  See  People  v.  Dalton,  15  Wend,  received  not  from  the  bankers  bat 
581,  1836.  See  Com.  v.  Steams,  2  from  third  persons,  were  received  on 
Mete.  343,  1841 ;  Whart.  Prec.  462.  account  of  the  company,  and  that  the 
Supra,  i  1017.  prisoner  was  rightly  convicted. 

'  See  i  1015 ;  State  v,  Kent,  22  Minn.  In  Massachusetts  it  has  been  argued 
41,  1875  ;  Parli  v.  Reed,  30  Eans.  534,  that  if  the  defendant  had  a  right  to 
1883.  throw  cash  received  by  him  in  com- 

*  In  R.  V,  Cale,  L.  R.  2  Q.  B.  D.  (C.  mon  stock  with  his  own,  then  he  can- 
C.  R)  141,  the  defendant  was  clerk  not  be  convicted  of  embezzling  it  It  is 
and  servant  of  an  insurance  company,  not  the  ''property  "  of  another.  Supra, 
and  head  manager  in  their  chief  office  2  932.  Com.  v.  Steams,  2  Mete.  343, 
at  L.  In  the  ordinary  course  of  busi-  1841 ;  Com.  v.  Libbey,  11  Ibid.  64, 1846. 
ness  he  received  several  cheques  pay-  This  view,  however,  is  in  conflict  with 
able  to  his  order  from  the  managers  of  the  English  rule.  Supra,  {  1016.  It 
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capacity  employs  draymen  to  do  the  hauling^  may  prosecute  the 
latter  for  embezzling  money  received  by  them  for  the  company 
and  in  the  company's  name.' 

§  1036.  There  is  no  question  that  under  the  statutes  generally 
a  corporation  is  regarded  as  a  person^  and  as  such  may 
be  prosecutor  in  a  trial  for  embezzlement.'     In  New  i?on»ra- 

*  ,         ,  tion  may 

York,  however,  under  a  statute  making  it  penal  for  an  be  a  prose- 
officer  of  "  an  incorporated  company  "  to  embezzle,  it  was  not  uie^ 
held  that  the  term  ^'  incorporated  company  "  did  not  in-  ^^™' 
elude  public  bodies,  whether  politic  or  corporate.'    And 
this  is  certainly  the  case  as  to  illegal   societies.^    But  where  a 
society  is  legal,  though  some  of  its  rules  are  void  as .  being  in 
restraint  of  trade,  the  servant  of  the  society  may  be  convicted  of 
embezzlement  f  and  so  where  the  action  of  the  corporation  in  hold- 
ing the  property  is  ultra  vires.^ 

§  1036.  It  is  no  defence  that  the  defendant  fraudulently  de- 
posited a  worthless  security  in  place  of  money  embezzled. 
Hence,  where  a  banker's  clerk  fraudulently  taking  money  No  defence 
from  the  till  put  in  its  place  the  cheque  of  a  customer,  leas  seour- 
such  cheque  being  really  valueless  and  fraudulently  ob-  ^^y^^ 
tained  by  the  clerk,  this  was  held  embezzlement.^ 

§  1037.  It  is  no  defence  that  the  defendant,  a  clerk,  through  the 
false  manipulation  of  his  accounts,  paid  over  certain  par-  conversion 
ticular  notes  received  by  him  to  his  master,  if  he  appro-  of  produce 
priated  the  sum  such  notes  represented.^  And  the  fraud- 
ulent conversion  by  an  innkeeper  of  trunks  obtained  by  him  on 
checks  given  to  him  by  a  guest  is  embezzlement  under  the  statute.^ 
So  the  appropriation  of  the  produce  of  the  principal's  bonds  is  an 
embezzlement  of  the  principal's  property." 

is  clear  that  when  the  money  is  re-  Boscoe's    Grim.    Ev.  p.  445.    iT^ra, 

ceived  as  a  special  deposit  for  the  {  1038. 

owner,  it  is  capable  of  being  embez-  •  Leonard  v.  State,  7  Tex.    App. 

zled.    Com.  v,  Foster,  107  Mass.  221,  417, 1879.    Supra,  {{  932,  1025. 

1871.  '  R.  V.  Hammon,  R  &  R.  221;  2 

*  R.  V.  Thorpe,  Dears.  &  B.  562;  8  Leach,  1083. 

Cox  C.  C.  29.    See  supra,  {  1017 ;       «  R.  v.  Hall,  8  Stark.  67 ;  Bowman 

Waterman   v.    State,    116    Ind.    51,  v.  Brown,  52  Iowa,  437,   1879.    See 

1888.  supra,  i  1016.    But  see  Leonard  v, 

*  See  supra,  i  1015.  State,  7  Tex.  App.  417,  1879. 

»  Coats  V.  People,  22  N.  Y.  245,  »  People  v.  Husband,  36  Mich.  306, 

1860.  1877. 

*  R.  V,  Hunt,  8  C.  A  P.  642.  "  Bork  v.  People,  91  N.  Y.  5,  1888 ; 

*  R.  V.  Stainer,  L.  R.  1  C.  C.  230 ;  State  v.  Fain,  106  N.  C.  760, 1890. 
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§  1038.  It  is  no  defence  that  the  principals  have  no  right,  as 
No  defence  *^^^st  third  parties,  to  the  money  which  the  servant 
thatprin-  embezzIes,  or  that  their  title  was  wrongful.*  If  he 
no  title  to  fraudulently  take  it  on  their  account  and  then  embezzle 
t  e  money,  j^.^  ^.j^^  offence  is  complete.^  Nor  is  it  any  defence  that 
the  money  embezzled  was  the  proceeds  of  the  sale  of  liquor  kept 
in  violation  of  law.^ 

§  1039.  It  has  been  shown^  that  the  mere  marking  of  money  in 
No  defence  ^^^  master's  usual  place  of  custody,  with  the  intention 
that  a  trap  of  catching  a  servant  suspected  of  stealing,  does  not 
for  the  estop  the  master  from  proceediQg  criminally  against  the 
defendant,  p^ jgQjjer^  This  doctrine  has  been  carried  out  in  prosecu- 
tions for  embezzlement.  Thus,  where  the  prosecutor  gave  some 
marked  money  to  a  customer  to  expend  in  the  prosecutor's  shop,  for 
the  purpose  of  detecting  a  suspected  servant,  and  the  servant  was 
convicted  of  embezzling  the  marked  money,  it  was  held  that  the 
conviction  was  right.* 

§  1040.  The  remarks  heretofore  made  as  to  continuous  takings* 
apply  with  peculiar  force  to  embezzlements,  which  (until  detected) 
Defendant  ^^Y  spread  over  an  extended  duration  of  time'and  occupy 
r»d^  several  jurisdictions.  The  defendant  may  be  tried  in  any 
any  place  county  where  any  part  of  the  embezzlement  was  com- 
siement.  mitted,  or  where,  upon  being  called  upon  to  account,  he 
disowned  having  received  the  money .^ 

*  Supra,  i  1025.  See  Com.  v.  Cooper,  Cox  C.  C.  234 ;  Com.  v,  Byan,  155 
130  Mass.  285, 1881.  Mass.  523, 1892. 

«  R.  V.  Beacall,  1  C.  &  P.  310 ;  R.  v.  •  See  supra,  H  288,  928. 

Wellings,  Ibid.  454;    R.  v.  Orman,  ^  See  *upra,  J  288;  R.  v.  Murdock, 

Dears.  C.  C.  575 ;  7  Cox  C.  C.  45 ;  R.  2  Den.  C.  C.  298 ;  8  Eng.  Law  &  Eq. 

V.  Stainer,  L.  R.  1  C.  C.  230 ;  Leonard  577  ;  R.  v.  Hobson,  R.  &  R.  56 ;  R,v. 

V.  State,  7  Tex.  App.  417, 1879.  Supra,  Taylor,  2  B.   &  P.  596  ;  Larkins  e. 

{{  1025, 1035.    See  State  v,  Turney,  81  People,  61  Barb.  226,  1871 ;  Camp- 

Ind.  559, 1882.    That  the  prosecutor's  bell  v.  State,  35  Ohio  St  70,  1878 ; 

title  was  wrongful  does  not  bar  prose-  but  see  Com.  v.  Butterick,  100  Mass. 

cution  for  larceny,  see  supra,  ?§  882  a,  1,   1868.    The    mere    reception   in  a 

945.  county    does    not   give   jurisdiction. 

»  Com.  V.  Smith,   129  Mass.    104,  People  v.  Murphy,  51  Cal,  376, 1876. 

1880.    Supra,  JJ  882  a,  1025.  Otherwise  if  there  is  no  proof  of  car- 

*  Supra,  ii  149,  917 ;  infra,  §  1190.  rying  the  money  elsewhere.    State  v, 
»  R.  V.  Gill,  Dears.  C.  C.  289 ;  6  Cox  New.  22  Minn.  76,  1875.    That  stat- 

C.  C.  295 ;  R.  v.  Headge,  2  Leach,  utes  giving  jurisdiction  are  constitu- 
1033 ;  R.  &  R.  160 ;  R.  v.  Whitting-  tional,  see  Mack  v.  People,  82  N.  Y. 
ham,  2  Leach,  912 ;  R.  v.  Aston,  2  235,  1880.    On  trial  it  has  been  held 
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§  1041.  When  an  embezzlement  is  an  offence  against  two  sover- 
eigns, each  has  jurisdiction,  and  each  may  prosecute  for 
the  offence  against  himself.^     It  has,  however,  been  held,  m^nte"  * 
that  a  federal  statute  establishing  embezzlement  as  an  f^JJ|J^^ 
offence  by  officers  of  national  banks  absorbs  the  jurisdic-  statutes 

inilBt  bo 

tion.^    And  in  pursuance  of  this  principle  it  has  been  tried  in 
ruled   in   Massachusetts  that  even   an   accessory  to  an  ^^^] 
embezzlement  from  a  national  bank,  by  one  of  its  officers, 
cannot  be  punished  in  Massachusetts,  though  such  offence  is  not 
provided  for  by  the  federal  statutes.    The  reasoning  of  the  court  is, 
that  jurisdiction  over  9i,  principal  is  a  condition  precedent  to  juris- 
diction over  an  accessary? 

§  1042.  Several  articles  embezzled  simultaneously  may  be  in- 
cluded in  the  same  indictment,  if  these  articles  have  gimuitane- 
not  different  owners.*  It  is  proper,  however,  to  say,  that  <>««  em- 
in  Massachusetts,  in  prosecutions  for  embezzlement,  it  is  mentsmay 
held  that  there  may  be  separate  indictments  for  articles  ***J°*^®**- 
simultaneously  embezzled.*  And  in  any  view  the  offence  must  be 
distinctively  individuated.* 

§  1043.  The  distinguishing  features  {e.  g.y  the  defendant's  fidu- 
ciary character)  which  divide  embezzlement  from  larceny'^  must 

fatal  for  indictment  to  omit  to  show   100  Mass.  9, 1868.    But  this  position 
where  the  crime  was  committed.  Thor-  though  right  in  principle,  is  not  gen- 
nell  V.  People,  11  Colo.  305,  1888.  erally  sustained.    See  mpra,  2|  931, 

^  See  mpra,  {?  265-6.  948.    Whart.  Cr.  PI.  &  Pr.  J{  252, 470. 

«  Com.  V,  Fuller,  8  Mete.  313,  1844;  «  State  v.  Messenger,  58  N.  H.  348, 
Com.  V.  Tenney,  97  Mass.  50,  1867 ;  1878 ;  Goodhue  t;.  People,  94  111.  37, 
Com.  V.  Felton,  101  Ibid.  204,  1869;  1879;  McCann  v,  U.  S.,  2  Wyo.  Ter. 
State  V.  Tuller,  34  Conn.  280,  1867 ;   267,  1880. 

and  see  discussion,  sttpra^  J  266.  Qf.  '  Com.  v,  Simpson,  9  Mete.  138 
XJ.  S.  V.  Taintor,  infra,  {  1851 ;  Brewer  1845 ;  Com.  v.  Smart,  6  Gray,  15 
V.  State,  83  Ala.  113, 1887 ;  People  «.  1856 ;  Com.  v.  Wyman,  8  Mete.  247 
Fonda,  (Mich.)  8  Crim.  Law  Mag.  1844;  Com.  t;.  Merrifield,  4  Mete.  468 
281,  1886.  1842;  Com.  v.  Doherty,  127  Mass.  20 

»  Com.  v.  Felton,  101  Mass.  204,  1879 ;  Coats  v.  People,  4  Parker  C.  R 
1869.    See  supra,  §J  265-6.  662,  1860;  s..  c.  22  N.  Y.  246,  1860 

*  Supra,  ?  948.  People  v.  Allen,  5  Denio,  76,  1847 

*  "It  is  an  ancient  and  well-estab-  Bartow  v.  People,  78  N.  Y.*377, 1879 
lished  rule,"  said  Foster,  J.,  in  the  People  v.  Tryon,  4  Mich.  666,  1867 
Supreme  Court  of  Massachusetts,  in  State  v,  Butler,  26  Minn.  90,  1879 
1868,  "that  the  taking  of  divers  arti-  Lowenthal  v.  State,  32  Ala.  589, 1858 
cles  at  one  time  may  be  treated  as  con-  State  v.  Porter,  26  Mo.  201, 1858 ;  Ful 
stituting  a  distinct  larceny  of  each  ton  v.  State,  8  Eng.  (Ark.)  168, 1852 
article   stolen."    Com.  v.  Butterick,  People  v,    Cohen,  8  Cal.   42,   1857. 
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be  especially  detailed ;  though  when  agency  is  averred  the  instrao- 
tions  need  not  be  given.^    When  refusal  to  pay  over  is 
SutfdS7    the  charge,  a  demand  should  be  averred.' 
^err^  The  name  of  the  person  fix)m  whom  the  money  was  re- 

ceived need  not  be  stated.' 

It  is  not  necessary,  however,  to  aver  that  the  defendant  was  a 
"jwq/ewed  agent,"  under  a  statute  designating  "agents."* 

§  1044.  Unless  the  pleader  is  relieved  fix>m  this  exactness  by 
Goods  em-  sp^i&l  Statute,  the  goods  and  ownership  must  be  set  out 
benied       ^^^^j  proved  with  the  same  completeness  as  in  larceny.* 

andowoer-  \     ^  *^ 

ship  must  But  it  is  not  necessary  to  set  forth  the  exact  sum  taken,' 
Pateiy  *  if  *  8um  covcred  by  the  indictment  is  proved  to  be 
■^'^'        embezzled,^  though  "  it  is  not  sufficient  to  prove  at  the 

Under  Pennsylvania  statute,  see  Com.  The  fiduciary  relations  most  be 
V.  Leisenring,  11  Phila.  392,  1875.  averred.  State  v.  Roubles,  48  La.  An. 
Under  Louisiana  statute,  see  State  v.  200.  1891 ;  State  v,  Griffith,  45  Eans. 
Palmer,  32  La.  An.  565,  1880;  and  142,1891. 

see  State  v.  Goss.  69  Me.  22,  1878 ;  And  a  full  statement  of  the  fieicts 
McCann  v,  U.  S.,  2  Wyo.  Ter.  267,  constituting  the  crime  will  be  suffi- 
1880.  Under  Michigan  statute,  see  cient  without  the  identical  words. 
People  V.  Bringard,  39  Mich.  22, 1878.  People  v.  Neyce,  86  Cal.  398, 1890. 

An  indictment  in  the  words  of  the  ^  State  v.  Meyers,  68  Mo.  266, 1878. 
statute  will  be  sufficient.  Huffman  v.  '  State  v.  Munch,  22  Minn.  67, 1875 ; 
State,  89  Ala.  33, 1889 ;  Hitter  v.  State,  State  v,  Bancroft,  22  Kans.  170, 1879. 
Ill  Ind.  324, 1887 ;  State  v.  Fricker,  »  State  v.  Lanier,  89  N.  C.  517, 
(La.)  12  So.  Rep.  765, 1893.  1883. 

And  words  equivalent  to  those  used  *  Com.  v.  Newcomer,  49  Pa.  478, 
in  the  statute  have  been  held  suffi-  1865. 

cient,  although  they  are  not  identical.  ^  B.  v.  McGregor,  3  B.  &  P.  106 ;  B. 
State  V.  Eames,  39  La.  An.  986, 1887 ;  v,  Furneaux,  B.  &  B.  335 ;  Ck)m.  v. 
State  V.  Washington,  41  La.  An.  778,  Stebbins,  8  Gray,  492, 1857 ;  Com.  v. 
1889 ;  State  v.  Combs,  47  Eans.  136,  O'Connell,  12  Allen,  451,  1866 ;  Com. 
1891.  V.  Butterick,  100  Mass.  1, 1868 ;  Bnl- 

But  where  the  statute  provides  for  lock  v.  State,  10  Ga.  47,  1851 ;  State 
the  punishment  of  embezzling  city  v.  Mims,  26  Minn.  191,  1879;  Bicord 
treasurers,  the  word  "  feloniously  "  v.  State,  15  Nev.  167,  1880 ;  People  v. 
must  be  included,  although  not  con-  Cohen,  8  Cal.  42,  1857 ;  People  v. 
tained  in  the  statute.  Stropesv  State,  Cox.  40  Cal.  275,  1870;  Beside  r. 
120  Ind.  562, 1889.  As  to  Iowa  statute.  State,  10  Tex.  App.  675,  1881 ;  State 
see  State  v,  Jamison,  74  Iowa,  602,  v,  Thompson,  42  Ark.  517, 1884 ;  State 
1888.  V.  Lyon,  (N.  J.)  17  Bep.  598,  1883; 

•  B.  V.  Carson,  B.  &  B.  303 ;  B.  v.  Grove,  1  Mood.  447 ;  State  ».  Bing,  29 
Minn.  78, 1882. 
^  Supra,  i  979;  Whart.  Crim.  Ev.  i  121. 
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trial  a  general  deficiency  in  account.  Some  specific  sum  must  be 
proved  to  be  embezzled^  in  like  manner  as  in  larceny  some  particular 
article  must  be  proved  to  have  been  stolen."^ 

Proof  of  embezzling  a  cheque  will  not  sustain  an  indictment  for 
stealing  money.' 

State  V.  Denton,  74  Md.  617,  1891 ;   &  P.  288 ;  State  v.  Fain,  106  N.  C. 
State  V.  Lanier,  89  N.  C.  617, 1883.  760, 1890 ;  State  v.  Arnold,  (Mo.)  2  S. 
But  see  Taylor  v.  State,  29  Tex.  App.  W.  Rep.  269, 1886 ;  Taylor  v.  State,  29 
466, 1891 ;  Woodward  v.  State,  (Ind.)   Tex.  App.  466, 1891 ;  State  v.  Noland, 
7  Grim.  Law  Mag.  244, 1886 ;  State  v.  Ill  Mo.  473,  1892.    Supra,  i  1030, 
Roubles,  43  La.  An.  200,  1891 ;  State  and  see  R.  v.  Tyers,  R.  &  R.  402 ;  R. 
V.    Fricker,  (La.)  12    So.  Rep.    766,  v.  Chapman,  1  C.  &  K.  119,  to  the 
1893 ;  State  v.  Ward,  48  Ark.  86, 1886 ;  effect  that  the  prosecution  must  show 
State  V,  Arnold,  (Mo.)  2  S.  W.  Rep.  a  definite  sum  receiyed  by  the  de- 
269,  1886 ;  Brown  v.  State,  28  Tex.  fendant  from  the  employer. 
App.  214,  1887 ;  Crump  v.  State,  23       Under  the  New  York  statute  it  is 
Tex.  App.  616,  1887  ;  Malcolmson  v,  not  necessary  to  aver  value  unless 
State,  26  Tex.  App.  267, 1888 ;  Wal-  restitution   be   claimed.     People   v. 
lis  V.  State,  64  Ark.  611,  1891.     In  Bork,  96  N.  Y.  188, 1884.    Under  the 
Com.  V.  Gately,  126  Mass.  62,  1878,  Illinois  statute  making  the  taking  of 
the  question  of  variance  was  held  to  any  railroad  ticket  or  pass  embezzle- 
be  for  the  jury.    In  State  v.  Thomp-  ment,  the  value  of  the  ticket  or  pass 
son,  82  La.  An.  796,  1880,  a  precise  taken  need  not  be  averred.    McDan- 
description  of  money  was  held  unnec-  iels   v^   People,    118  111.  301,   1886. 
essary.    An   indictment    for    "1320  And  in  an  indictment  alleging  the 
pairs  of  shoes,  each  pair  of  the  value  embezzlement  of  money  in   current 
of  one  dollar,  the  property  of"  was  coin  of  the  United  States  a  value  need 
held  sufficient  in  Com.  v,  Shaw,  146  not  be  averred,  for  the  court  judicially 
Mass.  349, 1887.    That  the  ownership  knows  it  is  worth  its  face  value.  Gady 
must   be    averred   if    known,  see  1  v.  State,  83  Ala.  61, 1887. 
Whart.    Prec.   470,  and  cases  cited       Where  the  prisoner  had  to  account 
above.     But   where    in    one    count  weekly  in  gross  sums,  and  he  was  al- 
ownership  is  laid  in  one  person,  and  leged  in  the  indictment  to  have  em- 
in   another    in    another,  substantial  bezzled  three  such  sums,  it  was  held 
proof  of  either   will    be   sufficient,  that  such  aggregate  sums  might  be 
Butler   V,    State,  91    Ala.   87,  1890.  shown  to  be  made  up  of  smaller  sums 
State  V,  Lyon,  46  N.  J.  (16  Vroom)   which  he  had  embezzled,  and  with 
272,  1883.    See  Washington  v.  State,  the  embezzlement  of  which  he  might 
72  Ala.  272, 1882.    But  on  the  indict-  have  been  charged.    R.  v.  Balls,  L. 
ment  of  a  county  treasurer  it  is  not  R.  1  C.  C.  328 ;  Roscoe's  Crim.  Ev.  p. 
necessary  to  state  which  of  the  differ-  468.    Under  the  Wisconsin  statutes  a 
ent  funds  in  his  hands  he  embezzled,  city  controller  was  held  liable  for  em- 
Hollings worth  v.  State,  111  Ind.  289,  bezzling   unissued   city  bonds  upon 
1887 ;  People  v.  Hearne,  20  N.  Y.  Sup.   which  the  city  was  not  liable.     State 
806,  1892;    People  v,  Treadwell,  69  v.  White,  66  Wis.  343, 1886. 
Cal.  226, 1886.  *  R.  v.  Keena,  L.  R.  1  C.  C.  113; 

*  Alderson,  B.,  in  R.  v,  Jones,  8  C.   11  Cox  C.  C.  123. 
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It  is  not  neoessaiy,  in  cases  of  servants  and  clerks^  to  aver  from 
whom  the  money  was  received,* 

§  1045.  ^*'Fdonixmdyy^  when  the  offence  is  a  felony,  must  be 
When  used,*  though  it  is  sufficient  if  the  term  qualify  the  con- 
"feioni-  eluding  averment  of  "steal  and  take."*  But  the  statu- 
must  be  tory  characteristics  of  the  offence  must  be  given.^  The 
^  "  felonious  intent ''  must  be  proved.* 

§  1046.  The  servant  of  joint  owners  or  partners  may  be  rightly 
described  as  the  servant  of  either,'  or  in  a  joint  employ- 
Servant  of   ment,  as  the  servant  of  all  the  employers.^ 

joint  mafl-  '  .       ,       . 

ten  may  §  1047.  Counts  for  larceny  may  be  joined  with  counts 

tobeser-  ^^r  embezzlement,  framed  under  various  statutes;^  nor, 

either^  unless  the  evidence  shows  cases  relating  to  entirely  dis- 

Embeui  *^°^  transactions,  should  the  prosecution  be  called  upon 

meptmay  to  elect  until  its  casc  is  closed.'      Different  phases  of 

with^iar-  the  offcuoe  caunot  be  run   together,  but  must  be  de- 

^^^'  scribed  in  separate  counts.^^  In  England  it  seems  that  the 
court  may,  in  its  discretion,  compel  an  election  at  an  earlier 
period." 

^  R.  V,  Beacall,  1  C.  &  P.  310 ;  State       "  R.  v.  Johnson,  3  M.  &  8.  539 ;  R. 

V,  Lanier,  89  N.  C.  617, 1883.  v.  Murray,  6  G.  &  P.  146,  n. ;  State  v. 

•  Whart.  Cr.  PI,  &  Pr.  I  260.  And  Porter,  26  Mo.  201,  1858 ;  Mayo  «. 
the  word  ''  feloniously  "  has  been  held  State,  30  Ala.  32,  1867.  See  State  v, 
necessary  where  the  indictment  fol-  Weydeman,  3  Wash.  399,  1891,  as  to 
lowed  the  words  of  the  statute  in  embezzlement  under  the  code  of 
which  it  was  not  contained.  Stropes  Washington,  punishable  as  larceny, 
V,  State,  120  Ind.  662,  1889.  An  in-  with  no  distinctions  of  grand  or  petit 
dictment  charging  an  executor  with  larceny  because  of  amount  of  value. 
&ilure  to  account  for  certain  funds.  See  State  v,  Fournier,  12  Mont.  235, 
merely,  without  other  inculpatory  1892;  State  v,  Gilmore,  110  Mo.  1, 
words,  will  not  be  sufficient.  People  1892 ;  Whart.  Cr.  PI.  &  Pr.  {{  28^ 
r.  Gale,  77  Cal.  120, 1888.    See  State  293-4. 

V,  mil,  91  N.  C.  661, 1884.  »  See  Whart  Cr.  PL  &  Pr.  3  293. 

"  R.  V,  Crighton,  R.  &  R.  62. .  "  Where  A.  and  B.  are  joinUy  in- 

*  Com.  V.  Pratt,  132  Mass.  246,  dieted  for  larceny,  and  in  another 
1882 ;  State  v,  Manley,  107  Mo.  364,  count  A.  is  indicted  alone,  it  is  not  a 
1891 ;  State  v.  Adams,  108  Mo.  208,  misjoinder ;  but  the  latter  count  will 
1891.  be  stricken  out  as  surplusage.    State 

*  Beaty  v.  State,  82  Ind.  228, 1882.     v.  Harris,  106  N.  C.  682, 1890.    And 

•  R.  V.  Leach,  3  ^tark.  70 ;  R.  v,  see  cases  cited  supra,  {  1042. 
White,  8  C.  &  P.  742.  "  R.  v.  Holman,  9  Cox  C.  C.  201 

'  R.  v.  Bailey,  7  Cox  C.  C.  179 ;  L.  &  C.  177. 
Dears.  &  B.  600. 
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§  1048.  A  bill  of  particulars  may  be  required  in  all  cases  in 
which  the  indictment  is  general  in  its  terms^  and  the  bill  ^.^  ^^ 
should  at  least  state  from  what  persons  the  money  alleged  ticuian 

,  1  r        1   J  •      J  1  Bhould  be 

to  have  been  embezzled  was  received.*  required. 


II.    AGAINST  TRUSTEES,   AGENTS,   BAILEES,   AND   OTHERS,   APPRO- 
PRIATING  GOODS  RECEIVED   BONA   FIDE. 

§  1049.  It  has  already  been  stated^  that  the  object  of  the  embez- 
zlement statutes  is  to  provide  punishment  for  fraudulent 
appropriations,  which  the  common  law  definition  of  lar-  ^^^^ 
oeny  does  not  reach.     The  first  of  these  offences,  which  ^Jeea  or 
has  just  been  discussed,  is  that  of  a  servant  or  other  agent  agents 
appropriating  his  master's  goods  before  these  goods  have  lentiyap- 
reached  the  master,  and,  consequently,  before  the  master  fj^^^^a 
has  acquired  such  possession  in  them  as  will  enable  him  j!^^Ty^ 
to  maintain  larceny  at  common  law.     The  second  offence,  for  prin- 
to  which  a  second  class  of  embezzlement  statutes  is  directed, 
is  that  of  a  trustee  or  bailee  appropriating  goods  which  he  received 
bond  fide.     When  a  trustee  or  bailee  obtains  possession  of  goods 
fraudulently  and  afterward  fraudulently  converts  such  goods  to  his 
own  use,  this  is  larceny  at  common  law,^  and,  consequently,  is  not 
within  the  scope  of  the  statutes  we  are  about  to  scrutinize.     The 
object  of  these  statutes  is  to  cover  that  which  is  not  larceny  at  com- 
mon law,  viz.,  the  case  of  a  trustee  or  bailee  receiving  bond  fide 
goods  from  or  in  behalf  of  his  principal,  and  then  fraudulently  ap- 
propriating such  goods.     The  terms  of  the  English  statutes  point 
out  plainly  this  distinction.   Thus  that  of  24  &  25  Vic.  c.  96,  s.  75, 
directed  particularly  to  the  case  of  agents  and  bankers,  provides 
that  "  whosoever,  having  been  intrusted,  etc.,  as  a  banker,  merchant, 
broker,  attorney,  or  other  agent,  with  any  money  or  security  for  the 
payment  of  money,  with  any  direction  in  writing  to  apply,  pay,  or 
deliver  such  money  or  security,  or  any  part  thereof  respectively,  or 
the  proceeds,  or  any  part  of  the  proceeds  of  such  security,  for  any 
purpose,  or  to  any  person  specified  in  such  direction,  shall,  in  viola- 
tion of  good  faith,  and  contrary  to  the  terms  of  such  direction,  in 
anywise  convert  to  his  own  use  or  benefit,  or  to  the  use  or  benefit 

'  R.  V.  Hodgson,  8  C.  &  P.  422 ;  R.       «  Supra,  i  1009. 
V.  Bootyman,  6  Ibid.  300 ;  State  v.       '  Supra,  i  964. 
Gushing,  11  R.  I.  813,  1873.    Whart. 
Cr.  PI.  &  Pr.  a  157,  702. 
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of  any  person  other  than  the  person  by  whom  he  shall  have  been  so 
intrusted;  such  money,  security,  or  proceeds,  or  any  part  thereof 
respectively ;"  and  also  whosoever,  being  intrusted,  etc.,  with  any 
chattel  or  security,  shall  sell,  n^otiate,  or  pledge  the  same,  ''  shall 
be  guilty  of  a  misdemeanor,''  etc.  Further  sections  apply  to  the 
cases  of  factors  fraudulently  obtaining  advances  on  property  of 
principals ;  and  of  trustees  who,  "  with  intent  to  defraud,  shall  con- 
vert and  appropriate  "  trust  funds.  The  cases  here  enumerated  are 
none  of  them  larceny  at  common  law.^ 

§  1050.  If  the  case  is  larceny  at  common  law,  from  the  fact  the 
If  case  one  Possession  of  the  goods  was  originally  obtained  by  the 
of  larceny  bailee  fraudulently,  animo  Jurandiy  the  prosecution  for 
law  em-  embezzlement,  under  these  statutes,  fails.'  Failure  of 
men*  justice  hereby  is  in  some  jurisdictions  prevented  by 
fails.  statutes  authorizing  in   such  cases  convictions  of   lar- 

ceny ;  while  in  others,  in  which  statutes  overlap,  the  question  of 
form  is  at  the  election  of  the  prosecution.' 

In  New  York  and  Alabama,  if  not  in  other  American  States,  the 
question  has  been  complicated  by  the  loose  and  general  terms  in 
which  the  embezzlement  statutes  are  couched,  so  that  on  their  face 
they  seem  to  include  all  fraudulent  conversions  by  agents  of  all 
classes.  But,  if  we  look  at  the  general  object  of  the  embezzlement 
statutes  rather  than  at  their  mere  terms,  we  must  conclude,  con- 
trary to  the  decisions  of  the  courts  in  the  States  just  mentioned, 
that  the  statutes  legitimately  include  only  such  cases  of  appropria- 
tions by  agents  as  are  not  reached  by  common  law  prosecutions  for 
larceny.* 

^  As  to  (Georgia's  statute,  see  Snell  against    the    United    States,   (citing 

V.  State,  50  Qa.  219,  1873 ;  Hoyt  v.  U.  S.  v.  Hudson,  7  Cranch  C.  C.  82, 

State,  60  Ibid.  813, 1873.    As  to  proof  1812 ;  U.  8.  v.  Ckwlidge,  1  Wheat, 

of  fraud,  see  infra,  J  1062.    As  to  defi-  415, 1816 ;  1  Am.  Cr.  L.  {  168). 

nition  of  trustees,  see  ir\fra,  §  1052.  '  R.  v.  Hawkins,  1  Den.  C.  C.  584 ; 

As  to  attorney,  see  State  v.  Belden,  T.  &  M.  328.    See  B.  v.  Murray,  5  C. 

85  La.  An.  823,  1888.  &  P.  145,  n. ;  1  Mood.  C.  C.  276 ;  and 

In  U.  S.  V.  Hall,  98  U.  S.  843, 1878.  see  supra,  8J  964,  1027  ei  wq. 

it  was  held  that  an  indictment  lies  in  '  Siipra,  2}  27  a,  641  a, 

the  Circuit  Court  of  the  United  States  ^  See  for  reasoning  sustaining  this, 

against  a  guardian  for  the  embezzle-  mpra,  2{  1027-9 ;  and  see,  also,  State 

ment  of  pension  money  of  his  ward  v.  Coombs,  55  Me.  477, 1867 ;  People 

paid  to  him.    It  was  further  held  that  v.  Cohen,  8  Cal.  42,  1857  ;  Fulton  9. 

Congress  has  power  to  declare  the  em-  State,  8  Eng.  (Ark.)  168, 1852 ;  Cobletz 

bezzlement  by  a  guardian,  of  pension  v.  State,  86  Tex.  858, 1872. 
money  paid  to  him,  to  be  an  offence 
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§  1051.  The  term  " officer,"  when  used  alternatively  with  "cash- 
ier," or  with  any  other  phrase  indicating  it  to  be  a  nomen  w  officer " 
generalissimum,  is  to  have  a  wide  application.     In  Mas-  may  be  a 
sachusetts,  for  instance,  it  has  been  held  to  embrace  the  eraitasi- 


mum. 


president  and  the  directors  of  a  bank.^ 

§  1052.  A  trustee  is  one  to  whom  certain  property  is  given  to  hold 
and  use  for  the  benefit  of  a  principal  called  a  cestui  que  Trustee  is 
trust.     The  term,  therefore,  is  more  comprehensive  than  out  hold- 
bailee,  a  bailee  being  simply  the  custodian  of  specific  prop-  erty  for 
erty,  and  is  less  comprehensive  than  that  of  agent,  an  agent  *^°*^®''' 
being  employed  to  acquire  as  well  as  to  hold.^    A  trustee  as  such  is 
only  indictable  for  a  violation  of  his  trust ;  and  if  he  be  authorized 
to  act  venturously,  or  to  mix  the  trust  fund  with  his  own,  he  is  not 
indictable  for  so  doing.*    But  wherever  there  is  an  appropriation  to 
the  trustee's  personal  use  of  the  trust  fund,  to  the  prejudice  of  the 
cestui  que  trust,  there  an  indictment  lies.^ 

The  term  "trustee"  has,  in  England,  been  held  to  include  the 
case  of  a  person  who  was  the  secretary,  trustee,  and  treasurer  of  a 
saving  bank,  and  who,  by  the  rules  of  the  bank,  was  required  to 
hand  over  money  deposited  with  him  to  the  treasurer,  who  was  then 
required  to  hand  it  over,  when  demanded,  to  the  trustees,  whose 
duty  it  was  to  invest  it  in  the  public  funds.* 

^  Com.  t;.  Wyman,  8  Mete.  247, 1844.  been  compelled  to  pay  to  make  up  a 
'  See  Hutchinson  v.  Com.,  82  Pa.  shortage  in  the  principaPs  account. 
472, 1876.  Under  the  Indiana  statute  State  v.  Adamson,  114  Ind.  216, 1887. 
a  guardian  may  be  indicted  for  em-  *  R.  v.  Christian,  L.  R.  2  C.  C.  94 ; 
bezzlement.  Colvin  r.  State,  127  12  Cox  C.  C.  469 ;  R.  v,  Townshend, 
Ind.  403, 1890.  But  a  partner  is  not  15  Ibid.  466;  Com.  v.  Butterick,  100 
such  a  trustee  as  to  make  him  liable  Mass.  1, 1868 ;  State  v.  Orwig,  24  Iowa, 
in  case  of  misappropriation  of  funds,  102, 1868.  See  Bingham  v.  Beckwith, 
despite  a  statute  calling  him  a  trustee.  19  N.  Y.  Week.  Dig.  422, 1884. 
State  v.  Reddick,  2  S.  Dak.  124. 1891.  *  R.  v,  Fletcher,  L.  &  C.  180;  9 
But  see,  otherwise,  under  the  Indiana  Cox  C.  C.  189.  See  Com.  v.  Tenney, 
statutes.  State  v.  Matthews,  129  Ind.  97  Mass.  50,  1867.  As  to  Alabama 
281,  1891.  .  statute,  see  supra,  { 1029.  As  to  Massa- 

'  People  V.  Howe,  2  N.  Y.  Sup.  Ct.  chusetts  Statute  of  1857,  c.  233,  see  Com. 
N.  S.  888, 1873.  See  State  v.  Henry,  v.  Hays,  14  Gray,  62, 1859.  It  is  em- 
1  Lea,  720,  1878.  A  statute  which  bezzlement  to  fraudulently  convert  the 
makes  an  executor  or  administrator  proceeds  of  a  promissory  note  given  to 
who  fails  to  turn  over  the  funds  in  his  the  defendant  to  sell  and  pay  over  such 
hands  to  the  proper  person  guilty  of  proceeds  to  a  third  person.  It  is  other- 
embezzlement  will  not  support  a  con-  wise,  in  Massachusetts,  if  as  broker 
viction  upon  refusal  to  pay  to  his  he  had  authority  to  mix  the  proceeds 
bondsman  an  amount  which  he  has  with  his  own  funds.    Com.  v.  Foster, 
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§  1053.  Insolvency,  flight,  falsification  of  accounts,  or  refusal  to 
Fraud  to  P^^'  ^^  *^^  usual  and  most  effective  evidences  of  conver- 
be  inferred  sion/  though  these  are  not  the  sole  facts  from  which  em- 
cum-  bezzlement  can  be  inferred.^     It  has  been  held  a  fraudu- 

stances.  j^^^^  conversion  for  a  trustee  to  pay  out  of  his  trust  funds 
£1409  to  his  private  bankers ;  and  then  to  draw  out  the  whole 
with  the  exception  of  £28,  and  to  pay  out  of  the  fund  a  private 
debt' 

It  is  sufficient  under  the  Massachusetts  statute  to  prove  that  the 
defendant,  having  received  certain  bonds  from  the  maker  of  a  note 
indorsed  by  the  defendant,  as  security  to  protect  the  defendant  in 
his  indorsement,  then,  after  payment  of  the  note  by  the  maker, 

107  Mass.  221, 1871 ;  Com.  v.  Libbey,  trial  it  was  shown  that  he  took  moneys 

11  Mete.  64,  1846.     But  see  supra,  and  fiinds  of  the  bank,  and  used  them 

32  1016,  1033.  in  stock  speculations  carried  on  in  his 

The  Pennsylvania  Revised  Code,  0¥m  name,  by  depositing  them  with  a 
3  114,  provides  that  if  any  person  stock-broker,  as  margins.  Thedefen- 
"being  a  banker,  broker,  attorney,  dant  offered  to  prove  that  such  acts 
merchant,  or  agent,  and  being  in-  of  his  were  known  to  the  president 
trusted,  for  safe  custody,  with  the  and  some  of  the  directors  of  ^e  bank, 
property  of  any  other  person,  shall,  and  were  sanctioned  by  them,  and 
with  intent  to  defraud,  sell,  negotiate,  that  such  dealings  of  his  with  the 
transfer,  pledge,  or  in  any  manner  funds  of  the  bank  were  intended  for 
convert  or  appropriate  to  or  for  his  the  account  and  benefit  of  ihe  bank, 
own  use,  or  the  use  of  any  other  and  were  believed  by  him  to  have 
person,  such  property,  or  any  part  been  sanctioned  by  the  president  and 
thereof,  he  shall  be  guilty  of  a  mis-  some  of  the  directors,  although  there 
demeanor."  This  section  is  taken  was  no  resolution  of  the  board  of 
from  act  of  20  and  21  Vict  c.  54,  which  directors  authorizing  or  sanctioning 
has  been  the  subject  of  several  of  the  them.  The  evidence  was  offered  only 
adjudications  already  given  under  this  to  disprove  the  averments  in  the  in- 
particular  statute.  It  is,  therefore,  dictment,  that  the  acts  were  done 
clear  that  under  it  larceny  is  not  in-  "  with  intent  to  injure  and  defiraud " 
eluded.  Com.  v.  Newcomer,  49  Pa.  the  bank.  It  was  held  that  the  evi- 
478,  1865.  See  People  v.  Treadwell,  dence  was  properly  excluded. 
69  Cal.  226,  1886.  *  See  U.  8.  v.  Taintor,  stg^mi;  State 

In  U.  S.  V.  Taintor,  11  Blatch.  374,  v.  Leonard,  6  Cold.  (Tenn.)  807, 1869; 

1873,  the  defendant  was  indicted  under  Hoyt  v.  State,  50  Ga.  813, 1873 ;  State 

the  55th  section  of  the  National  Bank-  v.  Mims,  26  Minn.  183, 1879,  and  fully, 

ing  Act  of  June  3,  1864,  (13  tJ.  S.  mpra,  i  1030 ;  infra,  J  1062  a. 

Stat,  at  Large,  116)  for  embezzling,  *  State  v.  Tompkins,  32  La.  An.  620, 

abstracting,  and  wilfully  misapplying  1880. 

the  moneys  and  funds  of  a  bank  of  '  Wadham  v.  Bigg,  1  Drew,  and  Sm. 

which  he  was  cashier,  with  intent  to  216. 
injure  and  defraud  the  bank.     On  the 
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fraudulently  pledged  the  bonds  thus  taken  as  security  in  payment 
of  his  own  personal  indebtedness.^ 

Mere  false  entries  by  an  ofiScer  of  a  bank  will  not  constitute 
such  breach  of  trust,  unless  connected  with  an  actual  conversion 
of  goods.^ 

A  mere  failure  on  the  part  of  a  borrower  of  money  to  properly 
account  for  it  does  not  constitute  embezzlement.^ 

§  1053  a.  The  term  "  agent,"  as  we  have  already  seen/  includes 
all   cases  where  one    person  in  a  distinct  capacity  is 
authorized   to    represent   another,*  whether   such    other 

^  Com.  V.  Butterick,  100  Mass.  1,  within  the  meaning  of  the  statute  (for 

1868.  as  to  that  no  question  is  reserved), 

'  Com.  V.  Shepard,  1  Allen,  575,  consents  to  act  on  the  terms  contained 

1861.  in  his  first  letter  of  November  12th. 

Where  wheat  could  not  leave  a  ware-  He  accordingly  receives  instructions 
house  except  upon  a  shipping  order  to  buy,  and  various  securities  are 
issued  by  the  defendant,  who  was  in  bought.  It  seems  immaterial  to  con- 
charge  of  the  wheat,  it  was  held  to  be  sider  whether  any  privity  of  contract 
a  fraudulent  conversion  for  him  to  set  was  established  between  the  prose- 
afloat  in  the  market  ''grain-orders,"  cutrix  and  the  sellers.  There  is  at 
and  therefor  issue  ''shipping  orders/'  any  rate  no  doubt  that  the  prisoner 
and  appropriate  the  proceeds  to  his  must  have  made  himself  personally 
own  use.  Calkins  v.  State,  18  Ohio  liable  to  them,  and  therefore  he  would 
8t.  866, 1868.  See  Eaymond  v.  Cox,  have  a  right,  after  paying  for  shares, 
44  N.  J.  Eq.  416, 1888.  if  he  did  pay,  to  refiise  to  hand  them 

*  Kribs  V.  People,  82  111.  426,  1876.  over  till  he  was  repaid.  He  would 
See  Lee  v.  Com.,  (Ky.)  1 S.  W.  Rep.  4,  also  have  a  right  to  require  cash  be- 
1886,  as  to  funds  acquired  and  spent  forehand,  so  as  to  keep  him  out  of 
before  assumption  of  fiduciary  ca-  advances.  In  this  state  of  things  he 
pacity.  writes  his  letter  of  November  27th, 

*  Supra,  2  1022.  and  the  prosecutrix  her  answer  of  the 

*  See  R.  V,  Cesser,  13  Cox  C.  C.  187 ;  same  date.  Now,  looking  at  the  facts 
R.  V,  Brownlow,  39  L.  T.  (N.  S.)  479 ;  and  writing  down  what  seems  to  have 
R.  V.  Bredin,  15  Cox  C.  C.  412.  As  to  been  her  meaning  as  to  the  cheque,  I 
"servant,"  see  Gravatt  v.  State,  26  have  no  doubt  aa  to  what  it  must  be : 
Ohio  St.  162, 1874.  As  to  "  clerk,"  see  '  Inasmuch  as  there  is  a  sum  of  £386 
Ex  parte  Ricord,  11  Nev.  287, 1876.  which  I  have  to  pay  to  get  the  Japa- 
That  a  priest  who  appropriates  money  nese  bonds,  get  the  proceeds  of  the 
collected  for  his  parish  is  an  "  agent,"  cheque  in  the  way  most  convenient 
see  Gerdeman  v.  Com.,  11  Phila.  374,  to  yourself  and  pay  for  the  bonds.'  • 
1875.  I  think  if  the  prisoner  had  handed 

In  R.  V,  Christian,  L.  R.  2  C.  C.  74,  over  the  cheque  itself,  or  handed  over 

we  have  the  following :  the  actual  notes  received  for  it,  he 

Blackburn,  J. :  "  Before  turning  to  would  have  been  within  his  instruc- 

the  words  of  the  statute,  look  at  the  tions.    I  think  he  would  have  been 

facts.    The  prisoner,  being  an  agent  so,  also,  if  he  had  paid  it  into  his  own 

893 


§  1053  a.]  CBIME8.  [book  n. 

person  be  a  private  individaal  or  a  Gorporation,  either  public 
or  private,*  "Clerks"  and  "servants"  have  been  already  dis- 
tinctively discussed.' 

bank  bond  fide,  for  the  purpoee  of  employs;  one  who  engages  or  keeps 
meeting  a  cheque  of  his  own  given  to  in  senice.' 

the  seller,  although  a  hundred  things  "  The  verb  '  employ  *  is  defined  as 
might  intervene  to  prevent  the  cheque  follows,  when  used  with  a  human 
being  actually  met  I  think,  then,  being  either  as  its  subject  or  object: 
that  the  prosecutrix's  letter  was  a  '  To  engage  in  one's  service ;  to  use  as 
direction  to  apply  the  cheque  or  its  an  agent  or  substitute  in  transactiDg 
proceeds  to  getting  the  bonds  for  her  business ;  to  commission  and  intrust 
free  from  any  lien  or  claim  on  the  with  the  management  of  one's  affairs,' 
part  of  the  seller.  Webster. 

**  Turning,  then,  to  the  statute,  and  "  It  will  be  seen  from  the  definition 
applying  its  words  to  the  facts  of  the  of  these  words  that  the  statute  con- 
case,  we  find  that  the  prisoner  was  an  templates  the  relation  of  agency,  a 
agent,  and  he  received  a  direction  in  contract  for  services,  whereby  the 
writing  to  apply  the  cheque  or  its  pro-  accused  is  bound  to  do  or  perform 
ceeds  to  a  certain  purpose.  And  the  something  in  connection  with  the 
jury  have  found  that  in  violation  of  property  embezzled,  and  that  by  virtue 
good  faith,  and  contrary  to  that  direc-  of  such  relation  he  acquired  possession 
tion,  he  applied  them  to  his  own  use.  thereof.  It  by  no  means  appears  that 
I  have  no  doubt,  therefore,  that  he  the  idea  of  bailment  or  bailee  is  ex- 
was  rightfully  convicted."  eluded  from  these  definitions,  but  with- 
in State  V.  Foster,  37  Iowa,  4(^7,  out  following  the  thought  or  relying 
1878,  Beck,  C.  J.,  thus  writes :  "  The  upon  it,  we  will  inquire  whether  the 
words  indicating  the  relation  that  evidence  establishes  a  relation  of 
must  exist  between  the  accused  and  agency  or  service  existing  between  the 
another,  which  is  a  necessary  ingre-  accused  and  Furlong,  and  whether 
dient  of  the  offence,  are  '  employer,'  such  relation  is  contemplated  by  the 
'master,'  'employment.'  We  will,  instructions  above  quoted.  We  think 
without  notice  of  the  word  'master,'  it  is  in  each.  The  watch  was  received 
consider  the  term  'employer'  and  under  an  agreement  that  the  accused 
'  employment.'  They  are  not  of  the  was  to  act  for  Furlong  in  making  a 
technical  language  of  the  law,  or  of  contract  of  sale  of  the  property,  i.  e., 
any  science  or  pursuit,  and  must,  exchanging  the  watch  for  a  wagon, 
therefore,  be  construed  according  to  Can  it  be  doubted  that  any  proper 
the  context  and  the  approved  usage  contract  of  sale  within  the  scope  of 
of  the  language.  Bev.  Stat.  {  29,  the  accused's  authority  would  have 
p.  2.  bound  Furlong?  Certainly  he  would 
"  The  words  are  defined  as  follows :  have  been  bound  thereby ;  and  one 
*  Employment — The  act  of  employing  of  the  ingredients  of  the  transaction 
or  using.  2.  Occupation;  business,  creating  it  a  binding  contract  upon 
3.  Agency  or  service  for  another  or  him  would  have  been  the  reJation  of 
for  the  public.     Employer — One  who  agency  existing  between  him  and  the 

»  State  V,  Bancroft,  22  Kans.  170, 1879. 
«  Supra,  li  1021,  1022. 
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§  1064.  Agency  cannot  be  regarded  as  constituted,  under  the 
statute,  by  the  mere  relation  assumed  by  one  member  of  a  busi- 
ness association  to  another.^  And  a  partner  or  person  having  an 
interest  in  property  embezzled  cannot  ordinarily  be  con-  „ 

victed  of  embezzling  it.^     But  a  mere  right  to  receive  and  mem- 
part  payment  in  commissions,  to  be  paid  by  the  employer,  ^^.^'on 
the  employs  having  no  right  to  deduct  the  commissions  J^^^nte.^* 
from  the  sum  received,  does  not  create  such  an  interest 
as  precludes  conviction.* 

§  1066.  The  term  bailee  is  one  to  be  used,  not  in  its  large,  but 
in  its  limited  sense,  as  including  simply  those  bailees 

.  "  Bailee  *' 

who  are  authorized  to  keep,  to  transfer,  or  to  deliver,  to  be  used 
and  who   receive  the  goods  first  bona  Jide,^  and  then  J^^^JI^ 
fraudulently  convert.*     Any  other  construction   would 
make  larceny  and  embezzlement  in  part  overlap.®   Hence  it  follows 

accused.  We  conclade  that  the  idea  People,  72  Ala.  272, 1882.  See  State 
of  agency  is  clearly  expressed,  both  v.  Shadd,  80  Mo.  358,  1883,  as  to 
by  tiie  language  of  the  indictment  agent  for  immoral  purpose, 
and  instructions,  and  the  relation  is  *  That  a  bailee  is  one  who  is  to  re- 
established by  the  evidence,  or  rather  tarn  to  the  depositor  a  specific  article 
that  there  was  evidence  tending  to  deposited  with  him,  see  B.  v,  Clegg, 
establish  it  rendering  the  instruction  11  Cox  C.  C.  212;  B.  v,  Aden,  12 
relevant  and  proper,  upon  which  the  Ibid.  512;  B.  v.  Bichmond,  Ibid.  495. 
jury  may  well  have  found  its  exist-  See  Wallis  v.  State,  54  Ark.  611,  1891. 
ence."  State  t;.  Fournier,  12  Mont.  That  this  covers  articles  on  which 
235,  1892 ;  Cooksie  v.  State,  26  Tex.  the  bailee  is  to  bestow  certain  work, 
App.  72, 1888 ;  B.  v.  Cronmire,  54  L.  see  Whart.  on  Neg.  Jj  485-478 ;  B.  v. 
T.  (N.  S.)  580, 1886,  Daynes,  12  Cox  0.   C.  514.    As  to 

A  person  is  none  the  less  an  agent  "  bailee  accommodations/'  see  People 
because  the  firm  of  which  he  is  a  v.  Flores,  64  Cal.  426,  1888. 
member  is  the  actual  agent.  Carr  v.  ^  Krause  v.  Com.,  98  Pa.  418, 1880. 
State,  (Ala.)  16  So.  Bep.  155,  1894.  See  Watson  v.  State,  70  Ala.  13, 1881. 
See  Shelburn  v.  Com.,  85  Ky.  173,  «  B.  v.  Hunt,  8  Cox  C.  C.  495 ; 
1887,  for  agency  under  statutes  of  People  v.  Cohen,  8  Cal.  42,  1857; 
Kentucky.  Leonard  v.  State,  7  Tex.  App.  417, 

1  B.  V.  Mason,  D.  &  B.  N.  P.  C.  22.  1879.  Supra,  H  1027, 1049,  1050.  A 
See  supra,  i  1022.  recent  English  statute  provides  that 

'  Supra,  a  922, 1033 ;  State  v.  Kent,  "  whoever,  being  a  bailee  of  any  chat- 
22  Minn.  41, 1875 ;  Carter  v.  State,  53  tel,  money,  or  valuable  security,  shall 
G^.  826, 1874.  See  Aldrich  v.  State,  fraudulently  take  or  convert  the  same 
29  Tex.  App.  394,  1891.  to  his  own  use  or  the  use  of  any  other 

'  Supra,  i  1014 ;  Com.  v.  Smith,  129  person  other  than  the  owner  thereof, 
Mass.  104,  1880.  As  to  indictment  although  he  shall  not  break  bulk  or 
against  agent,  see  Lycan  v.  People,  otherwise  determine  the  bailment, 
107    m.  423,  1883 ;    Washington  v.  shall  be  guilty  of  larceny,  and  may  be 
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that  not  only  must  the  evidence  show^  but  the  indictment  must 
aver,  the  facts  distinguishing  the  case  from  larceny  at  common  law.^ 
And  thus  when  it  does  not  appear  that  any  fiduciary  duty  is  im- 
posed on  the  defendant  to  restore  the  specific  goods  of  which  the 
alleged  bailment  is  composed^  a  bailment  under  the  statute  is  not 
constituted/  though  it  is  otherwise  when  a  specific  thing,  whether 
money,  securities,  or  goods,  is  received  in  trust  and  then  appro- 
priated.* Unlike  embezzlement  by  servants  of  goods  not  yet  come 
to  their  master^s  possession,^  it  is  the  essence  of  this  form  of  embez- 
zlement that  the  offence  should  be  limited  to  the  particular  article 
bailed  or  its  proceeds ;  and  if  the  agent  have  discretionary  power 
over  such  article,^  then  he  is  not  a  bailee  under  the  statute.  But, 
as  will  be  seen,  when  a  carrier  delivers  goods  and  embezzles  the 
price,  although  he  cannot  be  indicted  for  embezzling  the  goods,  he 
may  be  for  embezzling  the  money/  And  such  is  the  case  with  a 
person  appropriating  goods  given  to  him  to  effect  a  *'  trade,"'  or  to 
obtain  a  loan,^  or  to  hold  as  a  loan  f  and  with  other  modes^^  of 


conyicted  thereof  upon  an  indictment  Oxenham,  13  Gox  C.  0.349;  Gaddy 

for  larceny."    24  &  25  Vict.  c.  96,  s.  v.  State,  8  Tex.  App.  127,  1880 ;  Webb 

8.    See  R.  v.  Loose,  Bell  C.  C.  269 ;  8  v.  State,  Ibid.  810, 1880. 

Cox  C.  C.  302 ;  Fisher's  Digest,  (Am.  »  R.  v.  Aden,  12  Cox  C.  C.  612 ;  R.  v. 

ed.)  p.  258;  R.  v.  Cesser,  13  Cox  C.  Tonkinson,  44  L.  T.  (N.  8.)  821,  1881. 

C.  187 ;  R.  V,  Tatlock,  Ibid.  828 ;  L.  *  See  iupra,  i  1016. 

R.  2  Q.  B.  D.  167 ;  R.  v.  Tonkinson,  *  See  R.  v.  Hoare,  1  F.  &  F.  647 ;  R. 

14  Cox  C.  C.  603 ;  44  L.  T.  (N.  S.)  821,  v.  Hunt,  8  Cox  C.  C.  496. 

1881.    See  People  v,  Johnson,  91  Cal.  •  R.  v.  Wells,  1  F.  &  F.  109 ;  R. 

266, 1891.    Compare  Baker  v.  State,  6  v,  Aden,  12  Cox  C.  C.  512.    In  R.  v. 

Tex.  App.  344,  1879.    Infra,  §  1067.  De  Banks,  L.  R.  13  Q.  B.  D.  29;  60 

As  to  Missouri  statute,  see  State  v.  L.  T.  (N.  S.)  427 ;  15  Cox  C.  C,  460,  it 

Broderick,  7  Mo.  App.  19, 1879.  was  held  that  a  person  employed  to 

^  People  V.  Cohen,  8  Cal.  42, 1867 ;  take  charge  of  a  horse  for  a  few  days 

People  V.  Peterson,  9  Ibid.  313,  1868.  and  then  to  sell  it,  was  a  bailee  of  the 

See,    however,    People  v.  Poggi,  19  money.    As  to  other  cases,  see  wpra^ 

Ibid.  600,  1862,  taking  a  wider  view.  {  1027. 

See  supra,  \l  1009, 1027,  1060 ;  State  ^  State  v.  Foster,  37  Iowa,  404, 1873. 

V.  Griffith,  45  Kans.  142,  1891.     But  «  R.  v,  Tonkinson,  44  L.  T.  (N.  S.) 

exact  words  need  not  be  used  if  the  821, 1881. 

description   be   generally    complete.  •  Com.  v.  Chathams,  50  Pa,  181, 

State  V,  Combs,  47  Kans.  136,  1891 ;  1865. 

R.  v.  DeBanks,  5  Crim.  Law  Mag.  "  Hutchison  v.  Com.,  82  Pa.  472, 

844,  1884.  1876;  Com.  v,  Maher,  11  Phila.  425, 

»  R.  V.  Hassell,  L.  &  C.  58 ;  8  Cox  1876.    See  People  v.  Murphy,  51  Cal. 

C.  C.  491 ;  9  W.  R.  708 ;  R.  v.  Garrett,  376, 1876 ;  Baker  v.  State,  6  Tex.  App. 

8  Cox  C.  C.  368;  2  F.  &  F.  14;  R.  v.  344,  1879. 
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CHAP.  XV.]  EMBEZZLEMENT.  [§  1057. 

fraudulent  conversion  by  bailee.  This  includes  a  fraudulent  con- 
version by  an  inn-keeper  of  baggage  intrusted  to  him.^ 

A  person  who,  after  being  employed  to  discount  negotiable  paper, 
fraudulently  appropriates  the  proceeds,  is  guilty  of  embezzlement  f 
but  there  must  be,  to  sustain  a  conviction,  proof  of  both  bailment 
and  conversion.^ 

§  1056.  It  was  once  thought  in  England  that  a  married  woman, 
not  being  capable  of  contracting,  could  not  be  a  bailee  ;*  Personnot 
but  this  was  based  hurriedly  on  the  impression  that  a  per-  capable  of 

,  .  /»  contract- 

son  not  capable  of  contracting  cannot  be  liable  for  a  tort,  ingmay 

which  is  an  error,  and  the  case  may  now  be  considered  *  **' 

as  overruled.*  An  infant,  not  capable  of  contracting,  may  certainly 
be  liable  criminally  for  criminal  non-performance  of  duty ;  and  a 
fortiori  is  this  the  case  with  married  women,  under  the  present 
phase  of  legislation. 

§  1057.  It  is  not  essential  under  the  English  statute  that  the 
thing  embezzled   should   have   been  received   from  the  Goods  need 
bailor.*     Thus  indictments  for  embezzlement  have  been  not  have 
sustained  where  a  carrier  delivered  goods  committed  to  received 
him  by  the  prosecutor,  and  fraudulently  converted  their  fromprose- 
prioe;^  and  where  the  carrier  (an  "expressman,"  as  he  ^"^'■• 
would  be  called  in  the  United  States)  received  money  from  the 
prosecutor  to  buy  goods  to  be  returned  to  the  prosecutor  in  the  car- 
rier's cart,  and  obtained  the  goods  in  his  own  name,  and  on  his  way 
to  the  prosecutor's  abstracted  some  of  them  for  his  own  use.^ 

*  People  V.  Husband,  36  Mich.  306,  *  See  R.  v.  Robson,  L.  &  C.  93 ;  9 
1877 ;  and  see  Bork  v.  People,  91  N.    Cox  C.  C.  29 ;  10  W.  R.  61. 

Y.  6,  1888.  And  the  consignee  of  •  Where  the  prosecutor,  being 
goods  on  commission  who  pledges  "somewhat  tipsy"  and  partly  asleep, 
them  for  his  own  debt  with  intent  to  saw  the  defendant  take  his  (the  prose- 
defraud  the  owner  has  been  held  cutor's)  watch  out  of  his  pocket, 
guilty  of  embezzlement  in  Morehouse  which  he  took  no  steps  to  prevent, 
V.  State,  85  Nebr.  643,  1892 ;  Epper-  believing  that  the  defendant  was  act- 
son  V,  State,  22  Tex.  App.  694,  1887.  ing  solely  from  friendly  motives,  it 

'  R.  V.  Oxenham,  46  L.  J.  125;  13  was  held  by  Crowder,  J.,  that  this  was 

Cox  C.  C.  349.  a  sufficient  bailment  under  the  stat- 

"  R.  V.  Weekes,  10  Cox  C.  C.  224 ;  R.  utes.    R.  v.  Reeves,  5  Jur.  (N.  S.)  716. 

V.   Cosser,  13  Ibid.  187.    See    com-  ^  R.  v.  Wells,  1  F.  &  F.  109. 

ments  in  London  Law  Times,  June  *  R.  v.  Bunkall,  L.  &  C.  371 ;  9  Cox 

10, 1882,  p.  95.  C.  C.  419;  12  W.  R.  414.    See  State 

*  R.  V,  Denmour,  8  Cox  C.  C.  440,  v,  Lillie,  21  Kans.  728,  1879. 

per  Martin,  B.  In  Hutchison  v.  Com.,  82  Pa.  472, 
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§  1058.]  CRIMES.  [book  n. 

§  1058.  Subject  to  tlie  qualifications  above  expressed,  it  is  neces- 
Con version  ^''y*  ^  sustain  a  conviction,  that  there  should  have  been 
must  be  put  in  proof  some  act  of  conversion  by  the  bailee,  incon- 
coiisiitent  sistcut  with  the  terms  of  the  bailment.^  As  an  illustra- 
acter  of**^  tion  of  such  breach  of  bailment  may  be  mentioned  an 
bailment.  English  conviction  sustained  on  proof  that  the  defendant, 
a  carrier,  employed  by  the  prosecutor  to  deliver  in  his  (the  defend- 
ant's) cart  a  boat's  cargo  of  coals  to  persons  named  in  a  list,  and 
only  to  such  persons,  fraudulently  sold  some  of  the  coals  and  ap- 
propriated the  proceeds.^ 

1876,  the  evidence  was  that  B.  owned  (Dig.  Crim.  Law,  art  345),  the  24  & 
a  large  number  of  barrels  of  crude  25  Vict,  does  not  extend  to  an  agent 
petroleum.  This  oil  was  in  the  tanks  who  disposes  of  a  chattel,  valuable 
and  pipe£  of  a  carrier,  intermingled  security,  or  power  of  attorney  accord- 
with  and  undistinguishable  from  ing  to  unwritten  instructions  given  to 
thousands  of  barrels  of  other  oil  in  him,  and  subsequently  misappropri- 
the  same  tanks  and  pipes.  B.  held  ates  the  proceeds  thereof,  unless  (pos- 
orders,  accepted  by  the  carrier,  for  the  sibly)  he  is  proved  to  have  had  an  in- 
quantity  of  petroleum  mentioned,  ten  tion  to  misappropriate  the  pro- 
which  he  delivered  to  the  defendants  ceeds  at  the  time  when  he  disposed  of 
for  the  purpose  of  having  them  store  the  chattel,  valuable  security,  or 
the  petroleum,  taking  back  from  them  power  of  attorney.  This,  he  says, 
a  receipt  setting  forth  that  fact.  The  seems  to  be  the  effect  of  B.  v,  Tat- 
defendants  deposited  these  orders  to  lock,  L.  B.  2  Q.  B.  D.  157  ;  and  B.  v, 
the  credit  of  their  general  account  Cooper,  L.  B.  2  C.  C.  123.  In  B.  p. 
with  the  carrier,  as  they  did  other  Tatlock,  the  judges  were  not  unani- 
like  orders,  and  drew  petroleum  from   mous. 

the  carrier  thereon.  The  petroleum  '  See  R.  v.  Jackson,  9  Cox  C.  C. 
drawn  was  disposed  of  from  time  to  505 ;  Larkin  v.  People,  61  Barb.  226, 
time  by  them  for  their  own  benefit,    1871. 

until  they  became  insolvent.  B.  then  *  B.  v.  Davies,  14  W.  B.  679;  14 
demanded  his  petroleum,  but  they  L.  T.  (N.  S.)  491 ;  Calkins  v.  State,  18 
were  unable  to  deliver  it,  by  reason  of  Ohio  St.  366, 1868 ;  B.  v.  Aden,  12 Cox 
having  nearly  exhausted  the  quantity  C.  C.  512.  As  to  conversion  by  a 
of  oil  they  were  entitled  to  draw  from  solicitor,  see  R.  v.  Fullerger,  14  Ibid, 
the  carrier's  pipes.  The  defendants  370;  B.  v.  Newman,  London  Law 
were  then  indicted  for  larceny  as  Times,  March  15,  1882;  8.  c.  46  L.  T. 
bailees.  The  Supreme  Court  held,  (N.  S.)  394.  But  merely  marking  a 
Mcrcur,  J.,  dissenting,  that  (1)  by  the  bale  of  cotton  which  was  delivered  to 
rules  of  the  trade  there  was  a  delivery ;  defendant  to  take  to  the  gin-mill  in 
(2)  that  there  was  a  bailment ;  and  (3)  the  name  of  his  son,  and  taking  a  re- 
that  the  drawing  of  the  petroleum  and  ceipt  in  the  same  name,  is  not  suffi- 
selling  it  on  their  own  account  by  the  cient.  Penny  v.  State,  88  Ala*  105, 
defendants  was  a  conversion  to  their   1889. 

own  use.  In  the  case  of  a  city  treasurer,  any 

According  to  Sir   J.    F.    Stephen  wilful  or    fraudulent    disposition  of 
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CHAP.  XV.]  EMBEZZLEMENT.  [§  1061. 

§  1059.  Some  act  of  conversion  or  appropriation  by  someactof 
the  bailee  or  carrier  must'be  alleged  and  proved  to  have  ^usTbl"'^ 
taken  place  within  the  jurisdiction  of  the  court.^  injuris- 

§  1060.  In  general,  the  rules  laid  down  with  regard 

,         I  .       ,  .      /•  •   j.»  J      Indictment 

to  embezzlements   by   servants  for  appropriating  goods  mustcon- 
which  have  not  yet  reached  their  masters,  apply  (with  ["J^J^^ 
the  exception  of  the  averment  as  to  the  master's  non- 
reception  of  the  goods)  with  equal  force  to  embezzlements  by  trustees 
and  bailees'.^     The  following  points,  peculiar  to  the  last  class  of 
embezzlements,  are  now  to  be  noticed. 

§  1061.  The  special  conditions  of  particular  statutes  are  to  be 
expressed  in  the  indictment.     As  these  are  what  consti-  g     .^^ 
tute  the  differentia  of  the  offence,  as  distinguishing  it  facts  to  be 

averred 

from  larceny,  they  must  be  set  forth  in  the  indictment.^ 
Hence  the  indictment  must  aver  not  merely  the  bailment  or  trust, 
but  the  special  circumstances  which  make  the  case  embezzlement 
under  the  statute.^  And  so  it  is  necessary  to  state  in  the  indictment 
the  purpose  for  which  the  defendant  was  intrusted  with  the  prop- 
erty;® and  the  specific  act  of  fraud  with  which  the  defendant  is 
charged.' 

the  funds    for  purposes  other   than  chusetts,  the  particulars  of  embezzle- 

those  properly  entitled  to  it  will  be  ment  need  not  now  (by  statute)  be 

embezzlement  in  Mississippi.    Hem-  stated.    Com.  v,  Bennett,  118  Mass. 

mingway  v.  State,  68  Miss.  371, 1890.  443,  1875.   See  Hodges  v.  State,  infra. 

1  Larkin  v.  People,  61  Barb.  226,  See  State  v.  Grisham,   90  Mo.  163, 

1871 ;  See   supra,   H    248-251,  1040,  1886.  as  to  embezzlement  of  a  chattel 

1058 ;  State  v.  Bancroft,  22  Kans.  170,  mortgage ;  Aldrich  v.  State,  29  Tex. 

1879              .  App.  894,  1891  ;  Com.  v.  Beeby,  (Pa.) 

'  See  supra,  J  1043.  3  Lane.  Law  Rev.  358,  1886 ;  Lycan  v, 

'  R.  V,  Gk)lde,  2  M.  &  Rob.  425;  People,  107  III.  423,  1883;  Queen  v. 

Com.  V,  Smart,  6  Gray,  15,  1856.    See  Stansfeld,  8  Leg.  News,  123,  1885. 

Com.  V.  Hays,    14    Ibid.   62,   1859 ;  That  value  on  gross  to  a  number  of 

Com.  V,  Simpson,  9  Mete.  138,  1845 ;  articles  is  enough,  see  State  v,  Mook, 

Larkin  v.  People,  61  Barb.  226, 1871 ;  40  Ohio  St.  588,  1884. 

People  V,  Tryon,  4  Mich.  665,  1857;  *  Com.  v.  Smart,  6  Gray,  15,  1856; 

People  V.  Bailey,  23  Cal.  577,1863.  Peoples,  Cohen,  8  Cal. 42, 1857 ;  Peo- 

See  Heller  v.  People,  2  Colo.  App.  pie  v.  Hill,  (Utah)  2  W.  Coast  Rep. 

459,  1892;  People  v.  Hill,  (Utah)   2  476,  1884;  Heller  v.  People,  2  Colo. 

W.  Coast  Rep.  476,  1884;  People  v.  App.  459,  1892.     But  see   State  v. 

Salors,  62  Cal.  139, 1882.  Foumier,  12  Mont.  235, 1892 ;  State  v. 

*  State  v.  Walton,  62  Me.  106,  1873;  Trolson,   (Nev.)   32    Pac.   Rep.   930, 

Com.i;.Wyman,8Metc.  247.1844;  Wise  1893. 

V.  State,  41  Tex.  139,  1874 ;  State  v,  •  Com.  v,  Wyman,  8  Mete.  247, 1844. 

Longworth,  Ibid.  162,1874.  In  Massa-  As  giving  a  laxer  view,  see  State  r. 
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§  1062.]  CRIMES.  [book  n. 

§  1062.  A  mere  oommon  law  iDdictment  for  larceny  is  not 
Atoommon  ^^^^S^)  unless  made  so  specially  by  statute.  In  England 
law  indict-  at  one  time  an  opinion  was  ventured  at  nisi  prius  to  die 

Wl  AVI  ^    ^Vw 

larceny  not  efiFect  that  a  common  law  indictment  for  larceny  would  be 
^^^^^  '  good  in  embezzlements  by  bailees;*  but  this  case  was 
exceptional,  and  not  only  was  disregarded  in  subsequent  adjudica- 
tions, but  was  practically  overruled  by  a  series  of  decisions  already 
referred  to,  in  which  it  was  held  that  the  special  nature  of  the  trust 
should  be  set  forth.  These  were  followed  by  the  24  &  25  of 
Victoria,  c.  96,  s.  3,  which  provided  that  in  prosecutions  of  bailees 
fraudulently  converting  the  bailed  goods,  an  indictment  for  larceny 
should  be  sufficient.  Where  a  statute  to  this  effect  is  not  in  opera- 
tion, it  is  essential  in  all  cases  of  embezzlement  as  distinguished 
from  larceny,  that  the  fiduciary  character  and  duties  of  the  bailee 
should  be  set  forth  in  the  mode  already  specified.' 

StimsoD,  4  Zab.  9, 1853 ;  State  v.  For-  statute,  must  receive  a  strict  constnic- 

ter,  26  Mo.  201, 1858 ;  and  see  Com.  v.  tion ;  and  an  actual  demand  to  be 

Newcomer,  49  Pa.  478, 1865.  made  by  the  consignor  upon  the  com- 

An  indictment  of  B.  for  embezzling  mission  merchant  is  an  indispensable 

securities  in  money  held  by  him  from  prerequisite  to  a  conviction  under  it. 

H.  in  "  trust  and  confidence  to  be  by  In  a  case  under  this  statute,  the 

B.  safely  kept  for  H.  until  H.  shall  prosecutor  testified  that,  when  he  went 

call  for  the  same/'  sets  forth  a  trust  to  the  place  of  the  accused,  the  latter 

on  the  part  of  H.  with  sufficient  ex-  said :  "  I  know  what  you  have  come 

actness  to  warrant  a  conviction  of  B.  for,  but  it  is  impossible  for  me  to  pay 

on  proof  of  his  fraudulent  conversion  you    anything   now."     The   witness 

of  the  trust  funds  so  held.    Com.  v.  stated   that   the   accused  knew  well 

Butterick,  100  Mass.  1, 1868.  enough  what  he  had  come  for,  and  this 

In  Wright  v.  People,  61  HI.  382.  was  all  the  demand  he  claimed  to  have 

1871,  it  was  held  that  the  Illinois  act  been  made.  Itwas  held  that  while  in  a 

of  March  4,  1869,  entitled  an  act  for  civil  cause,  where  a  demand  was  neces- 

the  protection  of  consignors  of  fruit,  sary,  such  evidence  might  be  sufficient 

grain,  flour,  etc.,  to  be  sold  on  com-  for  a  jury  to  find  a  waiver.it  could  not 

mission,  which  provides  that  any  ware-  sustain  a  criminal  prosecution.    The 

houseman,    storage,    forwarding    or  demand  for  the  latter  purpose  should 

commission    merchant,  who,  having  be  made  in  such  a  manner  as  to  fairly 

converted  to  his  own  use  the  proceeds  apprise  the  merchant  that  he  would 

or  profits  arising  from  the  sale  of  any  be  subject  to  the  penalties  of  the  stat- 

goods,  otherwise  than  as  instructed  by  ute  if  he  failed  to  comply.    Ibid.   See 

the  consignor  of  the  goods,  on  demand  Heller  v.   People,  suprct.      But   see 

of  the  consignor,  fails  to  deliver  over  State  v.  Trolson,  (Nev.)  82  Pac.  Rep. 

the  proceeds  or  profits  of  such  goods,  930,  1893 ;  Hodges  v.  State,  22  Tex. 

after  deducting  the  usual  per  cent,  on  App.  415,  1886. 

sales  as  commissions,  shall  be  guilty  ^  B.  v,  Haigh,  7  Cox  C  C.  408. 

of  a  misdemeanor,  etc.,  being  a  penal  *  Supra,  1 1043.  But  where  in  an  in- 
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CHAP.  XV.]  EMBEZZLEMENT.  [§  1062  a. 

We  have  already  seen  that  counts  for  larceny  may  be  joined  with 
those  for  embezzlement.^ 

§  1062  a.  The  evidence  in  cases  of  embezzlement,  both 
as  to  the  nature  of  the  trust,  the  embezzling  act,  and  the  i^firenSai. 
intent,  is  inferential.' 

dictment  for  embezzlement  words  are  done  by  him  at  that  meeting  which  he 

used  which  are  descriptive  of  larceny  might  not  have  done  as  a  manager;  it 

they  will   be  held   to  describe   the  was  held  that  this  was  insufficient  evi- 

former.    State  v,  Harris,  106  N.  C.  dence  of  acting  to  support  the  infer- 

682, 1890.  ence  of  the  legal  appointment  of  T.  as 

'  Supra,  i  1047.  a  trustee,  and  that  the  conviction  was 

*A8to  Nature  of  TrvsL — The  acting  wrong.    R.  v,  Essex,  Dears.  &  B.  C. 

in  an  office  is  sufficient  proof  of  au-  C.  869 ;  4  Jur.  (N.  S.)  15 ;  7  Cox  C.  C. 

thority.    Whart.  Grim.  Ev.  J|  834-5.  384. 

Thus  if  a  person  receive  money  as  An  admission  by  a  person  indicted 

a  steward  of  another,  this  is  sufficient  as  servant  to  guardians  of  the  poor  of 

evidence  of  his  being  a  steward  to  a  parish,  such  admission  being  con* 

support  an  indictment  for  embezzling  tained  in  the  condition  of  his  bond  for 

such  money.    B.  v,  Beacall,  1  C.  &  P.  the  performance  of  his  duties  as  treas- 

312 ;  B.  V,  Wellings,  Ibid.  454,  457.  urer,  coupled  with  an  act  of  parlia- 

The  presumption  of  due  appoint-  ment  specifying  those  duties,  is  suffi- 

ment  applies  also  to  the  person  from  cient  evidence  of  the  nature  of  his 

whom  goods  are  embezzled,  if  he  be  a  appointment.     B.  v,  Welch,  1  Den.  C. 

trustee.  C.  199 ;  2  C.  &  K.  296. 

Where  there  has  been  a  written  That  a  decoy  has  been  used  is  no 

agreement  between  master  and  ser-  defence.    Supra,  {{ 149, 1D39.    Where 

vant,  in  which  the  nature  of  the  ser-  B.,  a  brewer,  sent  his  drayman,  S.,  out 

vice  is  defined,  on  an  indictment  for  with  porter,  with  authority  to  sell  it 

embezzlement  against  the  latter,  parol  at  fixed  prices  only ;  and  S.  sold  some 

evidence  of  the  service  is  inadmissible,  of  it  to  P.  at  an  under  price,  but  did 

unless  notice  has  been  given  to  pro-  not  receive  the  money  at  the  time ;  B., 

duce  the  agreement.    B.  v,  Clapton,  3  having  heard  of  this,  unknown  to  S., 

Cox  C.  C.  126.  told  P.  to  pay  S.  the  amount,  which 

Where  a  clerk  to  a  savings  bank  P.  did,  and  S.,  when  asked  for  it  by 

was  convicted  on  an  indictment  charg-  B.,  denied  the  recept  of  the  money ; 

ing  him  with  embezzlement,  the  prop-  embezzlement  was  held  to  be  made 

erty  being  laid  in  T. ;  and  in  order  out.    B.  v.  Aston,  2  C.  &  E.  418. 

to  prove  that  T.  was  a  trustee  of  the  Intent  may  be  inferred  from  ab- 

bank,  he  was  called,  and  stated  that  sconding.    Thus  where  S.,  a  servant 

since  the  commission  of  the  offence  he  of  M.,  being  sent  to  receive  rent  due 

had  been  acting  as  a  trustee,  but  that  M.,    received    it,    and     immediately 

before  that  date  he  had  attended  only  went  off  with  it  to  Ireland ;  it  was 

one  meeting,  having  on  that  occasion  held   that   this  was    evidence  from 

been    requested  to  do  so  lest  there  which  the  jury  might  infer  that  S.  in- 

should  be  a  deficiency  of  trustees ;  but  tended  to  embezzle  the  money.    B.  v. 

he  was  also  a  manager  of  the  bank,  Williams,  7    C.  &   P.    388.    Supra, 

and  it  did  not  appear  that  any  act  was  {  1030. 
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m.   PUBLIC  OFFICEBS. 

§  1063.  Public  officers,  under  statutes  varying  in  different  juris- 
dictions, are  made   indictable  for  embezzlement     The 
mentby      Statutes,  Dowever,  are  so  vanous,  abounding  in   such 
offioi™^     numerous  distinctions,  that  it  would  exceed  the  limits  of 
the  present  work  to  exhibit  them  in  detail.^    Holding  office 

Other  acts  of  embezzlement  may  be  Samaels,  111  Mo.  566, 1892 ;  Stallings 
introduced  to  prove  intent.  Whart.  v.  State,  29  Tex.  App,  220, 1890 ;  Com. 
Grim.  £v.  {  53.  Thus  where  an  in-  v,  Sawtelle,  (Mass.)  7  Crim.  Law  Mag. 
dictment  charged  the  prisoner  with  762,  1886 ;  State  v.  Halstead,  (Iowa) 
haying  embezzled  three  sams  of  10  Crim.  Law  Mag.  279,  1887 ;  B.  v. 
twenty-one  pounds,  the  moneys  of  his  Stephens,  68  L.  T.  776, 1888;  U.  S.  v. 
employers,  he  being  a  clerk  or  ser-  Camp,  10  W.  Coast  Rep.  127, 1886. 
vant,  evidence  having  been  given  of  ^  For  rulings  under  such  statutes, 
the  embezzlement  of  these  sums,  it  see  U.  S.  v.  Cook,  17  Wall.  168, 1872; 
was  then  proposed  to  give  evidence  of  U.  S.  v,  Taintor,  11  Blatch.374, 1873; 
other  sums  not  charged  in  the  indict-  U.  S.  v.  Bixby,  10  Biss.  288, 1881 ;  U.  S. 
ment,  but  which  had  also  been  em-  v,  Forsythe,  6  McL.  584, 1855 ;  U.  S. 
bezzled ;  and  this  was  admitted  to  v.  Voorhees,  9  Fed.  Bep.  143,  1881 ; 
show  that  if  it  should  be  contended  U.  S.  v.  Lee,  12  Ibid.  816, 1882 ;  U.  S. 
the  sums  charged  in  the  indictment  v.  Conant,  Lowell,  J.,  9  Cent  L.  J. 
were  subjects  of  a  mistake  in  keeping  129,  1879;  U.  S.  v,  Bogart,  3  Ben. 
the  accounts,  there  being  many  other  257,  1869 ;  State  v.  Walton,  62  Me. 
sums  unaccounted  for,  admitting  evi-  106,  1873 ;  State  t;.  Boody,  53  N.  H. 
dence  of  such  sums  would  assist  the  610,  1873 ;  Com.  v,  Morrisey,  86  Pa. 
jury  in  determining  what  value  was  416,  1878 ;  Calkins  i^.  State,  18  Ohio 
to  be  attached  to  the  suggestion.  B.  St.  366,  1868 ;  State  v.  Newton,  26 
V.  Richardson,  8  Cox  C.  C.  448 ;  2  F.  Ibid.  265,  1875 ;  People  v.  Bringard, 
A  F.  343.  39  Mich.  22, 1878 ;  State  v.  Hebel,  72 

Denial  of  Receipt  Necessary, — It  is  Ind.  361,  1880;  State  v..  Brandt,  41 
not  enough  to  prove  that  a  clerk  has  Iowa,  593,  1875 ;  State  v.  Munch,  22 
received  a  sum  of  money  without  en-  Minn.  67,  1875 ;  State  v,  Baumhager, 
tering  it  in  his  book,  unless  there  is  28  Minn,  226, 1881 ;  State  v,  Bing,  29 
also  evidence  that  he  has  denied  its  Minn.  78,  1882;  State  v.  Smith,  13 
receipt.  R.  v.  Jones,  7  C.  A  P.  833.  Kans,  274,  1874;  State  v.  Carrick,  16 
But  this  denial  may  be  inferential.  Nev.  120, 1881 ;  Hoyt  t^.  State,  50  Ga. 
See  R.  V,  Grove,  7  C.  &  P.  635 ;  1  M.  313,  1873 ;  Johnson  v.  Com.,  5  Bush, 
C.  C.  447.  Supra,  U  1030,  1053.  430,  1869 ;  State  v,  Leonard,  6  Ctold. 
U.  S.  V,  Adams,  2  Dak.  305,  1880.  807,  1869 ;  State  v.  Bittinger,  55  Mo. 
See  Perry  v.  State,  22  Tex.  App.  19,  596, 1874 ;  State  v.  Flint,  62  Ibid.  393, 
1886,  for  insufficiency  of  evidence,  1876;  State  v.  Hays,  78  Ibid.  600, 
and  Williams  v.  State,  25  Tex.  App.  1883 ;  State  v.  Doherty,  25  La.  An. 
733,  1888 ;  Harris  v.  State,  21  Tex.  119, 1873 ;  State  v,  Exnicios,  33  Ibid. 
App.  478, 1886;  Knight  V.  State,  (Tex.)  253, 1881;  State  v.  Connelly,  104  N. 
13  S.  W.  Rep.  598,  1890;  State  v.  C.  794,  1889;  Stokes  v.  People,  114 
Findley,  101  Mo.  217,  1890 ;  State  v.  111.  320, 1885 ;  HoUingsworth  v.  State, 
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iBf  in  such  cases,  proof  of  official  status^  it  not  being  necessary  to 
prove  institution  or  taking  an  official  oath.^  And  in  any  view  a 
de facto  officer  is  indictable  for  the  embezzlement  of  public  money.* 

Embezzlement  from  post-offices  is  hereafter  distinctively  con- 
sidered.^ 

Under  the  term  public  officer,  in  State  statutes,  are  included 
town  collectors  of  taxes  and  selectmen.*    Mere  retention  of  public 

111  Ind.  289, 1887  ;  State  v.  Welk,  112  *  In  State  v.  Walton,  62  Me.  106, 

Ind.  237,  1887 ;  State  v.  White,  66  1873,  it  was  held  not  to  be  necessary, 

Wis.  348,  1886;  State  v,  Czizek,  88  in  an  indictment  against  a  town  officer 

Minn.  192,  1888 ;  State  v.  Cowan,  74  for  the  embezzlement  or  fraudulent 

Iowa,    53,  1888 ;    State  v.  King,  81  conversion  to  his  own  use  of  moneys 

Iowa,  587, 1891 ;  Stropes  v.  State,  120  in  his  possession  and  under  his  con- 

Ind.  562,  1889 ;  Stanley  v.  State,  88  trol  by  virtue  of  his  office,  to  allege  to 

Ala.  154, 1890 ;  Hemmingway  v.  State,  whom  the  money  belonged,  or  that  it 

63  Miss.  371, 1890 ;  People  v,  Hamil*  was  the  property  of  another, 

ton,  (Cal.)  32  Pac.  Bep.  526,  1893 ;  It  was  further  held  that  under  the 

see  U.  S.  V,  Reilly,  (Nev.)  2  W.  Coast  statute  (R.  S.  c.  120,  J  7),  which  de- 

Bep.  688,  as  to  jurisdiction  of  circuit  clares  three  different  classes  of  offend- 

courts  in  United  States ;  U.  S.  v.  Har-  ers  liable  to  be  deemed  guilty  of  lar- 

per,  33  Fed.  Rep.  471, 1887 ;  U.  S.  v,  ceny,  it  is  not  necessary  to  the  validity 

Bomemann,  36  Fed.  Bep.  257,  1888 ;  of  an  indictment,  under  the  provisions 

State  v»  Govan,  48  Ark.  76, 1886 ;  Mai-  there  found,  to  set  out  the  various 

colmson  v.  State,  25  Tex.  App.  267,  facts  that  would  be  necessary  to  con- 

1888;  Crane  v.  State,  26  Tex.  App.  stitute  larceny  as  elsewhere  defined. 

482, 1888 ;  Com.  v.  Lewis,  (Ky.)  12  S.  It  is  sufficient  to  allege  the  acts  and 

W.  Bep.  266,  1889 ;  State  v.  Archer,  facts  which  that  section  declares  shall 

73  Md.  44,  1890 ;  U.  S.  v.  Warner,  26  be  deemed  larceny. 

Fed.  Bep.  616, 1886 ;  U.  S.  v.  Adams,  It  was  further  ruled  that  a  town  col- 

2  Dak.  305,  1881;  Claassen  v,  U.  S.,  lector  of  taxes  is  a  public  officer  within 

12  Sup.  Ct.  Bep.  169, 1891.  the  meaning  of  that  section,  and  can- 

^  Whart.  Crim.  Ev.  JJ  164,  188 ;  not  successfully  object  to  the  mainte- 

Fortenberry  v.  State,  56  Miss.  286,  nance  of  an  indictment  under  tiiat  sec- 

1879 ;  State  v.  Mims,  26  Minn.  183,  tion  for  the  fraudulent  conversion  to 

1879;   People  v.  Hamilton,  (Cal.)  32  his  own  use  of  moneys  which  have 

Pac.  Bep.  526,  1893 ;  U.  S.  v.  Borne-  come  into  his  possession  and  under  his 

mann,  36  Fed.  Bep.  257, 1888 ;  Mai-  control,  by  virtue  of  his  office,  that  he 

cohnson  v.  State,  25  Tex.  App.  267,  and  his  sureties  are  liable  to  account 

1888 ;  State  v.  Findley,  101  Mo.  217,  to  the  town  for  the  money  which  he 

1890.    See  State  v,  Bolin,  110  Mo.  collects  for  it,  according  to  his  bond, 

209, 1892.  and  that  the  money  is  not  the  town's 

'  Ibid. ;  B.  v.  Barrett,  6  C.  &  P.  124 ;  money  until  it  is  paid  into  the  treasury. 

State  f.  Goss,  69  Me.  22, 1878 ;  State  In  the  opinion  of  the  court  it  was 

V,  McEntyre,  3  Ired.  171, 1842 ;  Diggs  said  by  Barrows,  J. :  "  The  case  of  The 

V,  State,  49  Ala.  311,  1873 ;  State  v.  People  v.  Bedell,  (2  Hill,  196,  1842) 

Spaulding,  24  Kans.  1,  1880.  arose  under  a  New  York  statute,  which 

■  Infraf  J  1827.  provides  that  *  where  any  duty  is  or 
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funds  in  their  proper  deposit^  without  appropriation  or  conversion, 
is  not  embezzlement  /  though  it  is  otherwise  where  such  retention 

shall  be  enjoined  by  law  upon  any  the  less  public  officers  because  their 

public  officer,  or  upon   any  person  powers  are  confined  in  narrow  territo- 

holding  any  public  trust  or  employ-  rial  limits.'    The  court  remarked  that 

ment,  every  wilful  neglect  to  perform  he  was  required  to  take  the  oath  and 

such  duty    .    .     .    shall  be  a  misde-  to  give  bail  for  the  faithful  performance 

meanor    punishable    as    herein    de-  of  his  duties,  'and  he  was  not  the 

scribed/  less  a  public  officer  because  the  office 

'*  The  defendant  was  appointed  col-  is  not  mentioned  in  the  statute  enu- 

lector  of  the  Geneva  Village  Corpora-  meration  and  classification  of  public 

tion,  by  the  trustees,  and  gave  bonds  officers.' " 

for  the  £Eiithful  discharge  of  his  duty.  In  State  v.  Boody,  53  N.  H.  610, 
Warrants  and  tax-bills  were  given  him  1878,  it  was  held  that  a  selectman  is  a 
for  collection.  He  finally  went  off  a  "  public  officer,"  and  may  be  ''  a  re- 
defaulter  for  from  three  to  five  hundred  ceiver  of  public  money"  within  the 
dollars,  and  was  indicted  under  this  intendment  of  c.  257,  {  7,  of  the  Maine 
statute.  It  was  objected  that  the  char-  Oeneral  Statutes, 
ter  of  the  village  corporation  did  not  In  the  course  of  his  opinion,  Foster, 
authorize  the  appointment  by  trustees,  J.,  said :  "  But  the  terms  of  the  statute 
and,  if  it  did,  defendant  was  not  a  relating  to  embezzlements  are  not  re- 
public officer  within  the  meaning  of  stricted  nor  defined  by  the  application 
the  statute.  The  collector  is  not  men-  and  definitions  of  the  provisions  of  title 
tioned  among  the  officers  to  be  chosen  xvii. ;  and,  as  used  in  2  8  of  c  258, 
for  the  corporation,  but  power  is  given  €^n.  Stats.,  the  term  '  public  corpora- 
te the  trustees  to  appoint  one  attor-  tion'  may  properly  be  applied  to  a 
ney,  street  commissioner,  fire-wardens,  town. 

and  certain  other   officers   specially  "Of  this  there  can  be  no  doubt, 

named,  and  also '  such  other  officers  as  Every  municipal  corporation  is  neces- 

shall  be  authorized  by  this  act.'    The  sarily  a  public  corporation.    'All  cor- 

collector  is  not  named  in  any  Ibt  of  porations  intended  as  agencies  in  the 

officers  in  the  act ;  but  one  section  pro-  administration  of  civil  government  are 

vides  that '  the  collector  shall  collect  publie,  as  distinguished  from  private, 

all  moneys  which  shall  be  ordered  by  corporations.    Thus,  an  incorporated 

the  corporation  to  be  raised  by  tax.'  school  district  or  county,  as  well  as  a 

Hereupon,  in  an  opinion  drawn  by  city,  is  a  public  corporation ;  but  the 

Bronson,  J.,  the  court  held :  I.  That  school  district   or    county,  properly 

the  collector  was  one  of  the  officers  speaking,  is  not,  while  the  city  is,  a 

authorized  by  the  act,  and  might  be  municipcd  corporation.   All  municipal 

appointed  by  the  trustees.    II.  That  corporations  are  public  bodies,  created 

he  was  a  public  officer ;  and  that  offi-  for  civil  or  political  purposes ;  but  all 

cers  of  such  a  corporation  are  '  none  civil,  political,  or  public  corporations 


>  State  V,  Hunnicut,  34  Ark.  862, 1879 ;  Com.  v.  Lewis,  (Ky.)  12  S.  W. 
Rep.  266, 1889 ;  Com.  v,  Este,  (Mass.)  7  Crim.  Law  Mag.  184, 1885 ;  People  v. 
Clements,  25  N.  Y.  Week.  Dig.  184,  1886 ;  Fitzgerald  v.  State,  50  N,  J.  L. 
476, 1888. 
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is  accompanied  by  refusal  to  pay  over  on  the  fraudulent  excuse  of 
non-possession  of  the  money .^  In  such  case  the  general  refusal  to 
pay  over  will  sustain  the  charge.* 


are  not,  in  the  proper  use  of  language,  under  an  indictment  charging  him 
municipal  corporations.'  Dillon  Mun .  with  having  stolen  divers  United  States 
Corp.  i  10.  notes  and  current  bank  bills  for  the 

'^  In  this  State,  public  corporations  payment  of  $55,  and  of  that  value,  of 
are  understood  to  include  all  those  divers  issues  and  denominations  to 
which  are  treated  for  public  purposes,  the  grslnd  jury  unknown,  the  personal 
and  whose  property  is  devoted  to  the  goods  and  property  of  Mathias  Eck, 
object  for  which  they  are  created,  who  was  the  judgment  creditor,  it  was 
Such,  it  is  said,  are  counties,  towns,  held  the  prosecution  could  not  be 
parishes,  school  districts,  etc.  Private  maintained,  under  i  71  of  the  Crim- 
corporations  are  those  which  are  ere-  inal  Code  of  Illinois,  declaring  the 
ated  for  the  immediate  advantage  of  felonious  conversion  of  money,  goods, 
individuals.  Such,  it  is  said,  are  in-  etc.,  by  a  bailee  to  be  larceny,  because 
suranceand  manufacturing  companies,  in  no  sense  could  the  constable  be  re- 
and  such,  also,  are  canals,  turnpikes,  garded  as  the  bailee  of  the  judgment 
toll-bridges,  and  railroads,  although  creditor.  Nor  is  a  constable  who  fails 
the  uses  of  these  latter  are  public,  to  pay  over  fines  collected  by  him 
Dartmoirth  Ck)llege  v.  Woodward,  1  guilty  of  embezzlement,  as  the  Code 
N.  H.  116, 117, 1817 ;  Eustis  v.  Parker,  of  Illinois  provides  a  different  punish- 
Ibid.  276,  1818;  School  District  v,  ment  for  such  an  offence.  Stoker  v. 
Blaisdell,  6  Ibid.  197, 1833 ;  Concord  State,  114  111.  320, 1885;  see  People  «. 
Railroad  v.  Greeley,  17  Ibid.  47, 1845 ;  Royce,  (Cal.)  37  Pac.  Rep.  630,  1894 ; 
Foster  v.  Lane,  30  Ibid.  305,  1856;  Crump  v.  State,  23  Tex.  App.  616, 
Petition  of  Mt.  Washington  Road  Co.,  1887;  State  t?.  Manley,  107  Mo.  364, 
35  Ibid.  134, 1857."  See  State  v.  Cleve-  1891;  State  v.  Noland,  111  Mo.  478, 
land,  80  Mo.  108, 1883,  as  to  embezzle-  1892. 

ment  by  township  trustee ;  State  v.  As  to  clerk  of  board  of  county  com- 
Nicholson,  67  Md.  1,  1887 ;  State  v,  missioners,  see  State  v.  Denton,  (Md.) 
Hays,  78  Mo.  600,  1883.  22  Atl.  Rep.  305, 1891. 

In  Zschocke  v.  People,  62  111.  127,  A  clerk  in  the  employment  of  the 
1871,  a  constable,  having  an  execution  trustees  of  the  gas-works  of  the  city 
placed  in  his  hands,  levied  upon  and  of  Philadelphia  is  an  employ^  of  the 
took  possession  of  certain  goods  be-  city  of  Philadelphia,  and  under  the 
longing  to  the  judgment  debtor,  and  Act  of  June  2, 1878,  (Pa.)  can  be  con- 
put  them  in  possession  of  the  judg-  victed  of  embezzlement.  See  Culp  v, 
ment  creditor.  A  short  time  after-  Comm.,  42  Leg.  Int.  288, 1886. 
ward  the  constable  took  the  goods  ^  Supra,  {  1063 ;  State  v,  Mims,  26 
away,  with  the  consent  of  the  judg-  Minn.  183,  1879.  See  Comstock  v. 
ment  creditor,  and  sold  them  at  private  Gage,  91  111.  328,  1878;  Chaplin  v, 
sale,  receiving  therefor  the  sum  of  $65,  Lee,  (Nebr.)  21  Rep.  85,  1885;  U.  S. 
which  he  converted  to  his  own  use.  v,  Adams,  2  Dak.  306, 1880. 
In  a  prosecution  against  the  constable,       '  State  v.  Ring,  29  Minn.  78, 1882. 
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IV.   RECEIVING   EMBEZZLED  GOODS. 

§  1064.  Receiving  knowingly  embezzled  goods  is  generally  held 
Indictable  ^  misdemeanor  at  common  law  wherever  the  embezzle- 
at  common  ment  is  made  penal  by  statute.  But,  aside  from  this 
view,  wherever  embezzlement  is  made  larceny  by  statute, 
there  receiving  embezzled  goods  stands  on  the  same  footing  as  re- 
ceiving stolen  goods.^  But  where  "  receiving  "  is  made  a  statutory 
offence,  and  is  exclusively  confined  to  goods  stoleUy  this  may  pre- 
clude the  receiving  of  embezzled  goods  from  being  indictable  at  com- 
mon law.*  It  is  clearly  otherwise  where  embezzlement  is  made 
larceny  by  statute.* 

^  Supra,  i  996.    See,  however,  Leal  ceiving  embezzled  goods  is  a  different 

V.  State,  12  Tex.  App.  279, 1882.  offence  from  receiving  stolen  goods. 

'  See  mpra,  J  994.  Ck)m.  v.  Leonard,  140  Mass.  473,  1886. 
'  R.  V.  Frampton,  D.  &  B.  685.  Re- 


POINTS  REQUESTED  FOR  THE  DEFENCE  DCROPERLY 
REFUSED,  AND  ERRONEOUS  GHARaES. 

What  Constitutes  a  Felonious  Conversion. 

To  constitute  the  crime  of  embezzlement  there  must  be  a  felonious  intent 
to  deprive  the  owner  of  the  use  of  the  goods  and  to  convert  them  to  the  use 
of  the  defendant ;  therefore  where  the  defendant  hauled  seven  bales  of  cotton 
to  a  gin-mill  for  the  owner  and  took  the  receipt  for  one  bale  in  his  own  name, 
but  the  receipt  for  the  rest  in  the  name  of  the  owner,  and,  when  afterward 
questioned,  he  turned  all  the  receipts  over  to  the  owner,  it  was  error  for  the 
court  to  refuse  to  charge  the  jury  that  if  they  believed  the  evidence  they 
must  find  the  defendant  not  guilty.    Penny  v.  State,  88  Ala.  105,  1889. 

Merely  Keeping  the  Property  of  Another  from  Him  is  Not  Necessarily 

Embezzlement. 

And  for  the  same  reason  the  following  instruction  was  held  erroneous: 
"  If  they  (the  jury)  were  satisfied  beyond  a  reasonable  doubt  that  the  re- 
spondent was  treasurer  and  received  the  money  and  spent  it,  then  he  was 
guilty  under  the  information."    People  v,  Galland,  65  Mich.  628, 1885. 

The  defendant  requested  the  court  to  charge :  "  If  the  evidence  satisfies  the 
minds  of  the  jury  that  Carr  (the  defendant)  received  the  check  or  certificate 
for  collection,  and  that  he  collected  it  through  the  New  York  bank  and  never 
brought  it  to  Alabama,  and  that  the  money  was  never  with  bank  or  in  pos- 
session of  the  defendant,  then  they  will  find  the  defendant  not  guilty." 
Refused.    Held  error.    Carr  v.  State,  (Ala.)  16  So.  Rep.  155,  1894. 
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CHAP.  XV.]  EMBEZZLEMENT. 

A  Check  as  Such  Not  Subject  to  Embezzlement. 

And  in  the  same  case,  where  the  indictment  charged  the  receipt  of  money 
by  the  defendant,  it  was  held  error  for  the  court  to  refuse  the  following  in- 
struction as  requested  by  defendant :  "  Gentlemen  of  the  jury,  a  check  is  not 
money,  and  if  you  believe  from  the  evidence  that  the  defendant  received 
from  Mrs.  Bice  no  money,  then  you  must  find  him  not  guilty.  If  the  State 
has  failed  to  prove  to  the  satisfaction  of  the  jury,  beyond  all  reasonable 
doubt,  that  the  defendant  was  the  agent  of  Mrs.  Rice,  and  as  such  received 
her  money,  the  jury  will  find  him  not  guilty ;  and  if  the  State  has  failed  to 
prove  beyond  all  reasonable  doubt  to  the  satisfaction  of  the  jury,  first,  that 
Carr  was  the  agent  of  Mris.  Bice ;  second,  that  Carr  received  bank  notes  to 
his  own  use,  or  embezzled  the  same,  then  the  jury  will  find  him  not  guilty.'^ 
Carr  v.  State,  supra. 
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